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BOOK  THE  THIRD.  ' 

OF   THE    DUTIES   OP   AN   EX^CUTOn   WITH   EESPfiCT   TO 
LEGACIES. 
XT 

JIIAVIKG  thus  considered  the  office  of  an  executor  in  regard 
to  the  payment  of  debts  according  to  the  order  prescribed  by 
law,  It  now  becomes  necessary  to  treat  of  tho  duties  which 
next  demand  his  attention,  ciz.,  those  which  respect  the  pay- 
ment  of  legacies. 

_  A  legacy  is  defined  to  be  "  some  particular  thing  or  things  Definitio,.  of 
given  or  left,  either  by  a  testator  in  his  testamenl  wherein  an  ''°"'-'- 
executor  is  appointed,  to  be  paid  or  performed  by  his  exe- 
cufcor,  or  by  an  intestate  in  a  codicil  or  last   Will,  wher^^iu 
no  executor  is   appointed,   to  be  paid  or  performed   bv   an 
administrator  "  (a). 


CHAPTER    THE    FIRST. 


WHO     IS    CAPABLE   OF  BEING   A   LEGATEE:     AND    Iir.REWITH   OK 
BEQUESTS   TO   CHARITAELE   USES. 

SECTIOX    I. 

Who  is  capable  of  beiiirf  a  Legatee. 

The  subject  of   the  present  Section   has    been  in   some 
degree  anticipated,  by  the  inquiry  as  to  the  capability  for 

{a)  Godo,,...  Pt.  3,  c.  1,  8.   1.      every  "legatee"  under  his  Will 
Where   a   testator   directed  that      should  contribute  i,!  per  cent  out 


W.E.— VOL.   II. 


B 
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linnknipt. 


Alien. 

Subscribing 

witness. 

]  Vict.  c.  20 


ij-i 


Of  Legacies.         [Pt.  in.  Bk.  iir. 

the  cfRce  of  executor.  The  same  rule  applies  in  both  matters, 
that  every  person  is  capable,  excepting  such  as  are  expressly 
forbidden  (i). 

A  bankrupt  may  be  a  legatee  ;  but  where  a  legacy  belongs 
to,  or  is  vested  in,  a  bankrupt  at  the  commencement  of  his 
bankruptcy,  or  is  acquired  by,  or  devolves  on,  him  before  his 

charge,  it  vests  in  the  trustee  in  his  bankruptcy  and  is 
divisible  amongst  his  creditors  (c). 

An  alien  may  be  a  legatee  {d). 

By  stat.  1  yiJ..  c.  26,  s.  15  (which,  h  'wever,  does  not 
extend  to  any  Will  made  before  January  1st,  1838  (dd),  it  is 
enacted,  "  that  if  any  person  shall  attest  the  execution  of  any 
Will  [or  testament  or  codicil  or  any  other  testamentary 
instrument]  to  whom,  or  *.o  whose  wife  or  husband,  any 
beneficial  (c)    devise,   legacy,    estcte,   interest,    gift  (/),    or 


of  their  "  legacies  "  U,  Mis.  W.  and 
her  ciii'ulicn,  it  wiis  held  that  spe- 
cific legateti'  a.id  annuitants  and 
residuary  legatees  wer«  himnd  to 
contrihnte :  Ward  v.  Ciiey,  26 
Beav.  485. 

{h)  yln<(.',p.  183. 

{<•)  Bankruptcy  Act,  188.3  (-10  & 
47  Vict.  c.  .52},  8.  44  (I).  It  must 
l)e  observed,  howevr,  that  legacies 
tlie  payment  of  Avhich  is  by  the 
terms  of  the  •inK  made  conditional 
upon  tiie  legatee  not  being  or  be- 
coming a  bankrupt  do  not  in  the 
went  of  the  'egatee's  liankruptcy 
\M\ii  to  the  trustee.  8ce  imst^ 
1>.  1131. 

{il)  See  the  Naturalization  Act, 
1870,  .-iS&lU  Vict.  c.  14,s. :', 

{(hi)  A  legacy,  however,  to  a 
.subscribing  witness  to  n  will  or 
codicil  of  permiioltji  before  this 
date  is  a  good  legacy.  Brett 
».   Brett,   3  Add.  210.     Emanuel 

Constable,  3  Buss.  Vh.  C.  430. 
Foster  r.  Banbury,  3  Sin.  40. 
Such  a  legacy  would  not  be  good 


in  the  case  of  a  will  or  codicil  of 
real  estate  even  before  the  above 
date  :  Brett  i'.  Brett  {iihi  mp.). 

(e)  The  interest  must  be  a  be>^e- 
ficud  interest  to  the  witneps  to 
render  the  becpiest  void.  There- 
fore where  an  attesting  witness 
was  made  uviversal  legatee  in 
trust  for  the  testator's  vidow,  it 
Viia  held  that  the  beipiest  was  not 
mill  and  void  under  this  statute  : 
In  the  goods  of  Eyde:,  Prerog. 
2  Motes  of  Caa.  452.  Cresswell  v. 
Cresswell,  L.  11.  «  ]':ii.  6!). 

(/)  A  solicitor  was  one  of  the 
attesting  wilnessns  of  a  Will.  The 
will  declared  tlint  lie  should  be 
entitled  to  charge  and  receive 
payment  for  all  professional  busi- 
ness to  be  done  by  l;ini  under  the 
Will,  in  the  same  mm 'ut  as  lie 
might  have  done  bad  he  not  been 
tlie  executor.  It  was  held  that  he 
was  prol.ibite<l  by  this  section  from 
receiving  that  which  was  \ot  a  debt 
of  which  payment  couh'  be  en- 
forced at  law,  but  u  benqficial  gift 


Ch.  [.  §  I.]     W/io  is  capable  of  being  a  Legatee. 


8oa 


appointment,  of  or  aflfectiug  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of 
any  debt  or  debts),  shall  he  thereby  (g)  given  or  made,  such 
devise,  legacy,  estate,  interest,  gift  or  appointment  shall,  so 
fur  only  as  concerns  such  person  attesting  the  execution  of 
«uch  Will,  or  the  wife  or  husband  of  such  person,  or  any 
person  claiming  under  such  person  or  wife  or  husband  (nfi),  be 
utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  Will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  Will.'' 


whicli  could  only  be  daiincil  by 
vii  .<ieof  tliedirtictioii  in  the  Will. 
Re  Barber,  31  C.  D.  CG5.  Be 
Pooley,  40  C.  1).  1. 

((/)  t.  e.  by  tlie  same  instrument 
wliich  is  attesttil.  Therefore  a 
l>e(]uest  of  a  Ie},'acy  by  a  Will  is 
not  void  because  the  legatee  attests 
a  codicil  which  f;i  ves  him  nothing  ; 
nor  does  a  residuary  legatee  of  a 
share  of  a  residui!  lose  it  by  attest- 
ing a  codicil  whiih,  by  revoking 
legacies,  increases  the  residuary 
share  :  Ourney  r.  Giirney,  SDrewr. 
208.  Tempest  v.  Tempest,  2  Kay 
&  J.  (i35.  Accord.  A  testatrix  by 
her  Will  gave  a  share  of  her  re- 
siduary riNil  and  personal  estate 
to  the  husband  of  one  of  the  at- 
testing witne-ises  of  the  Will,  By  a 
codicil  which  was  attested  by  other 
witnesses,t.he  testatrix  after  adirec- 
tion  to  her  executors  to  allow  an  ex- 
tended time  for  payment  of  a  debt 
due  to  her  from  one  of  the  lega- 
tees, confirmed  her  Will  iu  other 
respects.  It  was  held  that  the 
duly  attested  codicil  had  the  effect 
of  republishing  and  incorporating 
the  Will  80  as  to  render  the  gift 


to  the  husband  vaii  I  notwithstand- 
ing the  attestation  of  the  Will  by 
bis  wife.  Andersoa  v.  Anderson, 
L.  K  13  E.i.  381. 

{()fi)  A  testntor  left  by  Will  all 
his  leal  and  personal  estate  to  his 
wif'  for  life,  and  after  her  deatli  to 
lie  eijualiy  divided  between  such  of 
his  children  as  should  be  living  at 
her  leath,  and  in  the  event  of  any 
of  his  daughters  being  married  at 
his  wife's  decease  such  jiroportion 
as  they  might  be  entitleil  to 
kIiouKI  be  left  to  them  and  their 
children  exclusively,  and  shouM 
in  no  way  be  controlled  by  their 
husbands.  At  the  death  of  the 
testator's  widow  one  of  his 
daughters  was  living  who  hail 
xeveral  children.  Her  husband 
had  been  <me  of  the  attesting  wit- 
nesses of  the  Will.  Held  that  the 
gift  to  the  daughter  was  void  under 
this  section,  but  that  her  children 
wore  not  to  be  disappointed  'y 
her  disability,  but  took  an  im- 
mediate interest  in  her  sliare  as 
tenants  in  common,  lie  Ciark,  .}| 
C.  1).  72.  Jul!  i>.  Jacobs,  3  C.  D. 
703. 
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Wife  of 
testator. 


This  clause  follows  almost  verbatim  the  language  of  the 
Stat.  25  Geo.  II.  c.  6,  except  that  the  stat.  of  Geo.  II.  did 
not  contain  the  wortk  "  or  to  whose  wife  or  husband  "  in  the 
e..ii?  •  part,  or  ilio  words  "  or  to  prove  the  validity  or  inva- 
lidity thereof,"  towards  the  close  of  the  section.  Consequently 
the  case  of  Doc  v.  Mills  {h),  which  was  decided  upon  the 
earlier  statute,  appears  to  be  an  authority  applicable  to  the 
construction  of  tlie  statute  of  Victoria.  It  was  there  held  by 
Lord  Denman  and  Bolland,  B.,  as  Judges  of  the  Court  of 
Common  Pleas  nt  Lancaster,  that  the  statute  of  Geo.  II. 
makes  void  a  devise  to  an  attesting  witness,  although  there 
be  three  other  attesting  witnesses  to  the  Will. 

And  accordingly  it  was  afterwards  held,  by  Wood,  V.-C,  in 
Wif/aii  V.  Rowhnul  (i),  in  the  construction  of  the  statute  of 
Victoria,  that  where  the  execution  was  attested  by  two  marks- 
men, and  signed  also  by  two  other  persons  as  witnesses,  the 
signatures  of  the  'atter  must  be  deemed  to  have  been  affixed 
likewise  in  attestation  of  the  Will,  and  not  as  merely  verify- 
ing the  attestation  of  the  marksmen ;  and  therefore  that  a 
legacy  to  the  wife  of  one  of  them  failed  (/i). 

It  may  be  observed,  that  although  a  man  could  not  before 
the  Married  Women's  Property  Act  make  a  grant  to  his  wife, 
nor  enter  into  a  covenant  with  her  (for  such  grant  would 
have  been  to  suppose  her  separate  existence,  and  to  covenant 
with  her  would  have  been  to  covenant  with  himself),  yet  he 
might  bequeath  anything  to  her  by  Will ;  since  that  could  not 
take  effect  till  after  the  coverture  was  determined  by  death  (/), 


(h)  1  Mood.  &  Rob.  288. 

(i)  11  Hiue,  157. 

(A-)  But  it  has  lieen  decidert  tlmt 
where  n  Will  liaa  lieen  e.xuuuted 
ill  the  presence  of  two  witnesses, 
niul  in  addition  to  their  signatures 
the  si<,'niituro  of  a  third  persou 
who  is  also  a  legatee,  appears  at 
the  foot  of  the  AVill,  the  Court 
will  receive  evidence  to  e.xplain 
why  such  signature  was  written, 
and  if  it  be  satisfied  thai  it  ws 


not  writte;:  ;.  ith  the  intention  of 
attesting  the  signature  of  the  de- 
ceased, it  wil!  order  it  to  lio 
omitted  from  the  probate.  In 
which  case  the  validity  of  the 
legacy  would  not  be  affected.  In 
the  goods  of  Shannan,  L.  R.  1 
P.  &  ]).  661.  Randfield  v.  Rand- 
tield,  8  H.  L.  C.  225,  228,  note  (r). 
(/)  1  Black.  Conini.  442.  Co. 
Lit.  112. 
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The  marriage,  after  atte.-tation  of  a  Will,  of  a  devisee  to  one  Effoct  of 
of  t,be  attesting  witnesses  does  not  affect  the  validity  of  the  a"ew"e^e^to'one 

of  att  jBting 
witnesses. 

SECTION  II. 


devisa  (ill). 


Of  Bequests  to  Siqierstitious  and  Charitable  Uses. 

All  bequests  to  siiperstitums  uses  ore  illeyc^l  and  void; 
but  bequests  to  charitable  uses  are  not  onlj  legal  and  valid, 
but  are,  in  some  measure,  favoured  in  our  law,  provided  that 
they  are  of  personal  property,  in  no  way  connected  with 
land. 

With  respect  to  what    shall   be  regarded  as  superstitious  inquests  to 
uses,  the  effect  of  the  statute  1  Edw.  VI.  c.  14  (although  it  uses. 
relates  only  to  superstitious  uses  of  a  particular  description, 
existing  at  the  time  it  passed)  (n),  has  been  taken  to  be,  that  , 

if  any  real  or  personal  property  whatever  shall  have  been, 
or  shall  be,  given,  assigned,  limited,  or  appointed  to  have 
continuance,  for  ever,  or  for  a  time  only,  towards  or  for  the 
finding  or  maintenance  of  a  stipendiary  priest,  or  for  the 
maintenance  of  an  anniversary  or  obit,  or  of  any  light  or 
lamp  in  any  church  or  chapel,  or  other  like  intent,  these  and 
such  like  gifts  and  dispositions  as  these,  are  to  be  accounted 
within  the  superstitious  uses  intended  to  be  suppressed  by  the 
Act(o). 

Other  bequests  to  superstitious  uses,  not  meniioned  by  the 
Act,  are  deemed  void  by  the  general  policy  of  the  law  :  As  a 
devise  for  the  good  of  the  soul  of  the  devisor  (p). 


(m)  Thorpe  i\  Bestwick,  (i  (J.  J]. 
I).  311. 

(n)  See  Cuiy  v.  Alihot,  7  Vus, 
495,  iinil  Doe  v.  Hawthorn,  -2  B.  >!(: 
A.  103. 

(o)  Duke  on  Charitiiblc  Usos, 
106,  i».  34!),  Briilgiuun's  i-ditioii. 
Wi!»t  f.  Shuttleworth,  2  M.  &  K. 
<i84  :  So  it  wns  hfhl  hy  Lortl 
JiiUii^ihile,  in  Attoi  lu-y-Gen.  v.  Tlio 
Fishmongers'  Company,  ii   Beav. 


lol,  thatcstahlislinients  orfoumhi- 
tions  i'or  sf^'uiing  pmyers  for  the 
rtouls  of  the  (lead  are  to  he  deemed 
superstitious,  and  within  the  sta- 
tute of  Edw.  VI.  And  this  deci- 
sion WHS  attirmi'd  liy  Loiil  Cotten- 
ham,  ")  M.  &  Cr.  11.  See  also 
Heath  v.  Clia])nnui,  2  Drewr.  426. 
(p)  I\.  V.  Lady  Portington,  1 
SaUv.  162.  However,  in  Thornton 
r.IIowe,  31  Beav.  14,  Lord  Roniilly 
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So,  before  the  passing  of  the  statute  of  2  &  3Wra.  IV.  c.  115, 
it  was  held  that  a  bequest  for  the  education  of  persons  in 
the  Roman  Catholic  faith  was  invalid  (q).  But  that  statute 
appears  to  put  persons  professing  the  Iloniau  Catholic  reli- 
gion upon  the  same  footing  with  respect  to  their  schools, 
places  for  religious  worship,  education  and  charitable  pur- 
poses, as  Protestant  Dissenters :  And,  therefore,  since  the 
passing  of  the  Act  (which  has  been  held  to  be  retrospec- 
tive) (r),  a  legacy  given  to  trustees  to  appropriate  the  money 
ill  such  way  as  they  may  judge  best  calculated  to  promote  the 
knowledge  of  the'  Roman  Catholic  Christian  religion  among 
the  poor  and  ignorant  inhabitants  of  a  particular  district  was 
held  to  be  valid  (s) ;  but  this  statute  docs  not  render  valid  a 
bequest  of  sums  of  money  to  be  paid  to  certain  Roman 
Catholic  priests  and  chapels  as  soon  as  possible  after  the 
death  of  the  testator  that  he  may  have  the  benefit  of  their 
prayers  and  masses  (0  :  nor,  perhaps,  a  bequest  in  trust  to 
apply  the  proceeds  of  a  fund  in  printing  and  promoting  the 
circulation  of  a  treatise  in  a  foreign  language  which  incul- 
cates the  doctrine  of  the  absolute  and  inalienable  supremacy 
of  the  Pope  in  Ecclesiastical  matters  (»). 


lield  tlittt  n  trust  f(ir  the  promulga- 
tion of  the  doctrines  of  Joannii 
Soutlicote  could  l)e  supported  as  a 
charitable  yift  as  intended  I'or  tlic 
lieni'tit  of  the  pnhlic.  Compare 
Doe  r.  Hawthorn,  2  B.  &  Aid.  103. 
Formerly  a  bef|uest  of  a  fund  to 
be  applied  for  a  Je.subu  orasse'nbly 
for  reading,'  the  JewLsh  law  and  in- 
structing the  people  in  the  Jewish 
religion,  was  held  invalid.  Da 
Costa  V.  De  Pas,  Anil .1 .  228.  Pick- 
ering r.  Stamford,  2  Ves.  272,  274, 
27(i.  Moggridge  r.  Thackwell, 
7  Ves.  3(5,  70.  But  in  Siuuis  v. 
(Holdsmid,  8  Sim.  (514,  it  was 
held  by  Sir  L.  Shadwell,  V.-C, 
that  a  bequest  to  make  persons 
Iirafessing     the    Jewish    religion 


observe  its  rites  is  good.  And 
now  Jewish  charities  by  stat. 
!)  &  10  Vict.  c.  M)  (which  is* 
retrospective)  are  placed  on  the 
same  looting  as  those  of  Dissenteri*. 
L'e  andiel's  Trusts,  28  Beav.  \ii). 

((/)  Cary  r.  Abbot,  7  Ves.  490. 

()•)  Bradshaw  r.  Tasker,  2  M.  & 
K.  221. 

(*)  ^\'est  r.  Shuttleworth,  2  M.  «& 
K .  ()84.  ^'ee  further  as  to  Roman 
(Catholic  charities,  stat.  23  &  24 
Vict.  c.  134. 

(0  West  v.  Shuttleworth,  2  M.  & 
K.  084.  See  also  Accimf.  Heath  ?;. 
Chapman,  2  Drew.  417.  7.V  iUun- 
dell's  Trust,  30  Beav.  3(i0. 

(i()  De  Themmines  r.  De  Bonne- 
val,  T)  Russ.  288. 
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With  respect  to  bequests  relating  to  Protestant  Dissenters, 
tbe  Court  will  administer  a  fund  given  to  maintain  a  society 
of  Protestant  Dissenters  promoting  no  doctrine  contrary  to 
law,  although  such  as  may  ho  at  variance  with  the  doctrine 
of  the  EsLd,blished  Church  (r).  So  in  The  Attunwii-Gcneml 
V.  Tliclcman  (jj),  a  legacy  was  established,  which  was  given 
for  encouraging  such  non-conforming  preachers  as  pr(>acli 
God's  word  in  places  where  the  people  arc  not  able  to 
allov;  them  a  sutlicieut  and  suitable  maintenance,  and  for 
encouraging  the  bringing  up  some  to  the  work  of  the 
ministry  who  are  designed  to  labour  in  God's  vineyard 
among  tht  Dissenters,  leaving  the  particulai  mode  to  the 
trustees  {z). 

There  is  a  distinction,  with  respect  to  the  application  of  Distinction 
the  fund  bequeathed,  between  bequests  made  in  favour  of  sui)er»titious 
uses  comprised  within  the  statute  1  Edw.  VI.  and  bequests  "'*®;''  T'r'j" 
of  the  nature  above  mentioned,  which   are   merely  void  as  ^'^-  ""'^  ^''"^^ 

.   .  void  irrc- 

bequests  to  superstitious  uses.  Ihat  statute  provides  that  spcctive  of  it. 
the  bequests  made  void  by  it  shall  vest  in  the  Crown  bene- 
ficially {a) :  But  where  the  bequest,  although  not  within  the  \ 
statute,  is  merely  void,  as  being  to  superstitious  uses,  the 
King  shall  not  take  it  beneficially  ;  yet  if  it  be  of  a  charittihlc 
nature,  it  shall  not  be  so  far  void,  as  that  it  shall  result  to 
the  heir  or  next  of  kin  of  the  testator ;  but  the  King,  by  sign 


(x)  Attoniey-Oi-n.  v.  Pearson,  3 
Meriv.  35:5,  by  Lord  Eldon  :  citid 
l)y  Lord  Cottuiiluun,  West  v.  Sliiit- 
tlewortli,  2  M.  &  K.  G84,  (J9(J. 

(y)  2  E<i.  Gas.  Al.r.  1!)3. 

(z)  See  I'urthcr  on  tlie  sulijcct 
of  bequests  rulatiiif,'  to  Dirfsentoir!, 
Attorney-(ten.  v.  Baxter,  1  Vera. 
248.  Waller  v.  Giiilds,  Anibl.  524. 
Doe  1).  Aldrid},'e,  4  T.  R.  2(54.  Doe 
r.  Copestake,  G  East,  328.  Mo^'- 
«ridge  v.  Tliackwell,  7  Ves.  .36.  At- 
torney-Gen. 1'.  Fowler,  15  Ves.  85. 
Attorney-Oen.  v,  Wansny,  ihiti, 
SJ31.    Davis  v.  Jenkins,  3  Ves.  &  B. 


158.  Attoiney-Gen.  r.  Pear.son,  7 
Sim.  2!)().  Attorney-Gen.  v.  Sliore, 
1 1  Sim.  5!)2.  Sliore  v.  ■\Vil8on,  U 
C'l.  &  F.  355.  Attorney-Gen.  v. 
Wilson,  16  Sim.  210.  Slirewsbury 
r.  Hornby,  5  Hare,  40(i.  Attorney- 
Gen.  I'.  Lawe.t,  8  Hare,  32.  lic 
Burnett,  2S)  L.  J.  Cli.  871. 

((()  Where  the  j^ift  is  for  the 
benefit  of  the  lioor,  but  connected 
iiKllvisihlji  with  suiKTstitious  uses, 
made  void  by  the  Act,  the  whole 
goes  to  the  Crown  :  Attorney-Gen. 
r.  Fishmrngers'  Co.,  5  M.  &  Cr. 
15,  16. 
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IScqiicsts  to 
<:harital)lc 
uses  where 
(leatli  of  tes- 
tator on  or 
before 
August  .1, 
18!»1. 

'A  &  52  Vict, 
o.  42  (Mort- 
main and 
<Jliarit:iblc 

Uses  Act). 


manual  directed  to  the  Attorney-General,  may  order  to  what 
charitable  purpose  it  shall  be  disposed  (h)  :  Where,  however, 
there  is  nothing  of  charity  in  the  object  of  a  legacy,  which, 
not  being  within  the  terms  of  the  statute  of  Edw.  Vi.,  fails 
merely  on  account  of  its  illegality  (as  in  the  instance  put 
above  of  money  to  be  paid  to  Roman  Catholic  priests,  in  order 
that  the  testator's  joul  may  have  the  benefit  of  their  prayers 
and  masses),  the  next  of  kin  are  entitled  to  the  benefit  of  tho 
failure  (c). 

With  respect  to  bequests  to  charitable  uses,  testamentary 
dispositions  to  charitable  or  public  purposes,  of  money  or 
other  personal  estate,  not  connected  ..'ith  real  property,  aro 
valid.  But  with  regard  to  bequests  of  land,  or  affecting  land, 
in  cases  where  the  testator  died  on  iv  before  5th  August, 
1891  (d),  the  Mortmain  and  Charitable  Uses  Act,  1888,  which 
amends  and  consolidates  the  former  law,  which  was  chiefly 
contained  in  the  Act  9  Geo.  II.  c.  3G,  enacts,  Part  II.  (dd),  s.  4, 
Kub-s.  (1) :  "  Subject  to  the  savings  and  exceptions  contained 
in  this  Act,  every  assurance  of  land  (e)  to  or  for  the  benefit  of 
any  charitable  uses,  and  every  assuraJice  of  personal  estate  to 
be  laid  out  in  the  purchase  of  land  to  or  for  the  benefit  of  any 
charitable  uses,  shall  be  made  in  accordance  with  the  require- 
ments of  this  Act   and,  unless  so  made,  shall  be  void.     (2) 


(/))  B,  r,  Lnily  Pi)rtiii;,'li)n,  1 
Salk.  162.  Dii  Costii  r.  De  Pas, 
Ambl.  228,  ami  infra,  p.  92.). 
IJiit  the  testator  may  iirt-vent  the 
niiplication  of  this  rule  hy  a  prov'so 
in  his  Will  that  if  the  trusts  should 
be  held  void,  the  trustees  should 
stand  possessed  in  trust  for  his 
e.xecutors  or  aihuiuistratoio  :  De 
Tiiemmines  v.  De  Ikmaoval,  .") 
Kuss.  288. 

(.•)  "West  r.  Shuttlewosth,  2  M. 
&  K.  fi84.  Heath  v.  C'hiipuian,  2 
Drewr.  417. 

(d)  As  to  wills  of  testators  dying 
after  this  date,  see  54  &  5.)  Vict. 


c.  73, 2H>st,  p.  927. 

{(hi)  Part  I.  of  the  Act  provides 
liy  8.  1  for  the  forfei^-ne  to  Her 
^liijesty  of  land  assured  to  or  for 
the  benefit  of,  or  aojiiired  by  or 
on  buhalf  of,  any  corporation  in 
jnortniain,  otherwise  then  under 
the  authority  of  alicenec  from  Her 
JIaj'.'sty  or  of  a  statute.  Section  "i 
gives  power  to  Her  Majesty  lu 
grant  licences  in  mortmain. 

(<)  "Land"'  includes  tenemenls 
and  hereditaments  corporeal  and 
incorporeal  of  whatsoever  tenuie, 
and  any  estate  and  interest  ia 
land  (station  10). 
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The  assurance  must  be  made  to  take  effect  in  possession  for 
the  charitable  uses  to  or  for  the  benefit  of  which  it  is  made 
Immediately  from  the  making  thereof.  (3)  The  assurance 
must,  except  as  provided  by  this  section,  Yo  without  any 
power  of  revocation,  reservation,  condition,  or  provision  for  the 
benefit  of  the  assuror,  or  of  any  person  claiming  under  him." 
,Sub-s.  (4)  permits  (provided  that  the  assurance  reserves  tho 
■same  benefits  to  persons  claiming  under  the  assuror  as  to  the 
Assuror  himself),  (i,)  the  grant  or  reservation  of  a  peppercorn 
or  other  nominal  rent ;  (ii.)  the  grant  or  reservation  of  mines 
or  minerals ;  (iii.)  the  grant  or  reservation  of  any  easement ; 
<iv.)  covenants  or  provisions  as  to  the  erection,  repair,  position, 
or  description  of  buildings,  the  formation  or  repair  of  streets 
or  roads,  draiungo  or  nuisances,  and  covenants  or  provisions 
of  iilie  like  nature  for  the  use  and  enjoyment  as  well  of  tho 
land  assured  as  of  any  other  adjacent  or  ueiglibourii)g  land  ; 
<v.)  a  right  of  entry  on  non-payment  of  such  rent  or  on  breach 
of  any  such  covenant  or  provision ;  and  (vi.)  any  stipulations  of 
the  like  nature  for  the  benefit  of  the  assuror  or  any  person 
<;l:iiming  under  him.  After  a  provision  as  to  the  considera- 
tion where  the  assurance  is  made  in  good  faith  on  a  sale, 
«ub-s.  (6)  continues  :  "  If  the  assurance  is  of  land,  not  being 
land  of  copyhold  or  customary  tenure,  or  is  of  personal  estate, 
not  being  stock  in  the  public  funds,  it  must  be  made  by  deed 
executed  in  the  presence  of  at  least  two  witnesses."  By 
f'lb-s.  (7)  "If  the  assurance  is  of  land,  or  of  personal  estate, 
not  being  stock  in  the  public  funds,  then,  unless  it  is  made  in 
good  faith  for  full  and  valuable  consideration,  it  must  be  made 
nt  least  twelve  months  before  the  death  of  the  assuror,  in- 
<,'luding  in  those  twelve  months  the  days  of  the  making  of  the 
Assurance  and  of  the  death."  If  the  assurance  is  of  stock  in 
tho  public  funds  there  is  a  like  provision  for  its  transfer  six 
months  before  the  death,  and  by  sub-s.  (9)  "  If  the  assurance 
is  of  land,  or  of  personal  estate  other  than  stock  in  the  public 
funds,  it  must,  within  six  months  after  the  execution  thereof, 
bo  enrolled  in  the  Central  Office  of  the  Supreme  Court  of 
Judicature,  unless  in  the  case  of  an  assurance  of  land  to  or 
for  tho  benefit  of  charitable  uses,  those  uses  are  declared  by  a 
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separate  instrument,  in  which  case  that  separate  instrument 
mu8tb3  so  enrolled  within  six  mouths  after  the  makiug  of  tho 
assurance  of  the  land."  (_/) 

Part  III.  sect.  6  of  the  Act  exempts  from  its  provisions,  sub- 
ject to  certain  limitations  (f/),  assurances  of  land  and  assurances. 
by  will  of  personal  estate  to  be  applied  in  or  towards  tho  pur- 
chase of  land  for  the  purposes  only  of  a  public  park,  a  school- 
house  for  an  elementary  school,  or  a  public  museum  (//)  : 
"  Provided  that  a  Will  containing  such  an  assurance,  and  a 
deed  containing  such  an  assurance  and  made  otherwise  than 
in  good  faith  for  full  and  valuable  consideration  ((),  must  be 
i'xecuted  not  less  than  twelve  months  before  the  death  of  the- 
assurer,  or  be  a  reproduction  in  substance  of  a  devise  made  in 
a  previous  Will  in  force  at  tho  time  of  such  reproduction,  and 
which  was  executed  not  less  than  twelve  months  before  the 
death  of  the  assuror,  and  must  be  enrolled  in  the  books  of  the 
Charity  Comniissioners  within  six  months  after  tho  death 
of  the  testator,  or  in  case  of  a  deed  the  execution  of  the 
deed  "  {ii).  Part  II.  of  the  Act  (A)  is  not  to  apply  in  the  case  of 
assurances  for  the  Universities  of  Oxford,  Cambridge,  London, 
Durham,  and  tho  Victoria  University,  or  their  colleges,  or  te 
the  Colleges  of  Eton,  Winchester,  and  Westminster,  for  the 
better  support  and  maintenance  of  the  scholars  on  the  founda- 
tion of  such  last  mentioned  colleges  or  to  Kcblo  College 
(s.  7)  {I).  The  Act  does  not  extend  to  Scotland  or  Ireland, 
nor  does  it  affect  tho  operation  or  validity  of  any  charter, 
licence,   or   custom   in   force   at   the    passing    of    the    Act 


(/)  Section  5  gives  power  to 
icnietly  omissions  to  enrol  witliiu 
the  re(iuisite  time,  and  by  section 
10  "  assurance"  is  stated  to  include 
"a  gift,  conveyance,  appointment, 
lease,  tranf<fer,  settlement,  mort- 
•^ago,  I'liarge,  incumbrance,  devise, 
beijuest,  an<l  every  other  assurance 
by  deed,  will,  or  otiicr  instrument ; 
and  'assure'  and  'assuror'  have 
meanings  corresponding  with  '  as- 
surance,' and  'Will'  includes 
codicil." 


(j/)  In  11  Will  not  excceding^ 
twenty  acies  lor  a  ]iark,  two- 
acres  for  a  [lublic  museum,  and 
one  acre  Jor  a  schoolhouse. 

ill)  For  dehnitions  of  these 
terms,  see  s.  6,  sub-s.  4. 

(t)  Defined  s.  10  (iv.). 

{ii)  And  see  55  Vict.  c.  11. 

{k)  Sections  4  and  5, 

(/)  These  exemptions  are  not 
afi'ected  by  the  Act  of  1891,  see 
sec.  10,  jtosf,  p.  927. 
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(IStli  August,  1888)  ennMin<,'  lunil  to  bo  assured  or  held  in  Land  for 
mortmain  (ss.  11  &  12).     The  Act  53  it  54  Yict.  e.  16,  pro-  dwellings 
videsthat  Parts  I.  and  II.  of  the  Mortmain  and  Charitable   r,i"&''r;;;\'.i°;'; 
Uses  Act,  1888,  shall  not  apply  to  assurances   of  land  or  '•  ^-• 
personal  estate  to  be  laid  out  in  laud  for  the   purpose   of 
providing  dwellings  for  the  working  classes  in  any  populous 
place  (//). 

Under  the  repealed  Mortmain  Act,  t)  Geo.  II.  c.  8G,  as  To  what  sort 

of  property 

under  this  statute,  there  vas  no  restriction  upon  any  one  the  Mortmain 
from  leaving  a  sum  of  money,  or  any  other  estate  purely  per-  ^  *''in'>- 
sonal,  to  charitable  uses  (in),  yet,  not  only  devises  of  land, 
copyhold  («)  as  well  as  freehold,  and  bequests  of  money  to  be 
invested  in  land,  were  held  void,  but  also  such  bequests  as  in 
any  manner  affect  or  relate  to  interests  in  real  property. 
Thus,  bequests  to  charities  of  money  charged  on  real  estate  (o), 
or  of  money  to  arise  from  the  sale  of  real  estate  (p),  even 


(//)  Tlie  (luaiitity  of  lan.l  tlint 
may  be  (issured  by  AVill  must  imt 
exceed  five  acres,  and  tlie  AVill 
must  be  enrolled  within  s-ix  montli.s 
a*'ter  probate.  "  Populous  plate  " 
is  defined,  sec.  1.  And  see  also 
55  &  5(5  Vict.  e.  29,  s.  10,  for  u 
further  exemption  fur  land  required 
for  Technical  and  Industrial  Insti- 
tutions. 

(hi)  By  Lonl  Hardwicke,  in 
Horesby  v.  Hollins,  Hij^dim.  174, !) 
Mod.  221,  in  which  case  his  Lord- 
ship al'tei wards  observed — "As  it 
is  often  said  in  old  books,  that  *  I 
was  by  at  the  making  of  the  Act 
of  Parliament,  and  the  meaning 
and  intention  of  it  was  then  said  lO 
be  this  or  that,'  so  I  was  by  at  the 
making  of  this  statute,  and  it  was 
at  that  very  time  said  by  tlse  legis- 
lators, that  it  would  not  hinder  any 
charitable  disposition  of  a  jjersonal 
estate."  ''  There  is  no  prohibition 
ol  any  amount  of  testamentary 
charity  confined  to  pure  personal 
projierty,"    per   James,   L.J.,    in 


Attree  r.  Hawe, !)  ('.  D.  3;J7,  345. 

{ii)  Arnold  r.  Cliapman,  1  Yes, 
gin.  108.  Due  r.  AVaterton,  3  B. 
&  A.  14!). 

(())  Arniild  r.  Cliapman,  1  Yes. 
Sen.  108.  See  Attorney-(ien.  r. 
Harley,  5  iladd.  321.  Brook  v. 
Padlcy,  L.  11.  4  E(i.  1()(!. 

(]>)  Attorncy-( !(ii.  r.  Weymouth, 
Ambl.  20.  Waite  r.  Webb,  Madd. 
&  Geld.  71.  So  a  legacy  ]myable 
out  of  personalty,  and  of  the  pro- 
ceeds of  the  sale  of  real  estate 
cannot,  whilst  it  lemains  unpaid, 
be  be([ueathed  by  the  legatee  for 
charitable  purposes.  Nor  can  there 
be  any  aiiportionment,  so  as  to 
make  that  part  of  the  legacy  which 
would  be  jciiil  out  of  j)ersonalty 
available  for  the  charitable  be- 
<iuest.  Brook  v.  Bad  ley,  L.  R.  3 
Ch.  (J72.  Ashworth  v.  Munn, 
mC.  D.  3G3.  L'c  Watts,  27  C. 
I).  318  ;  2!)  C.  D.  947.  In  the 
case  of  L'c  Hills'  Trusts,  16  C.  D. 
17.3,  however,  Malins,  Y.-C.,  held 
that  there  must  be  an  apportion- 
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thongh  such  real  cstiilo  is  partnership  property  (7),  or  the 
proceeds  of  growing  crops  (;•).  bequests  of  terras  for  years  («}, 
or  of  money  due  on  mortgage  (0,  or  of  money  secured  on 
turnpike  tolls  (/<),  or  of  money  secured  upon  tl>o  poor  or 
county  rates  (.r),   or  by  assigumcxit  of  the   rates   under   a 


iiiciit :  a  ilecisiou  which  Avns  imt 
followed  ill  the  jiiorc  recent  case 
above  citcil. 

{q)  Ash  worth  v.  !Mmni,  15 
C.  D.  3C3. 

()•)  Sjinonils  c.  Jlariiie  Society, 
2  CAW.  32.-). 

{»)  Attorney  (Jen.  r,  Unive?, 
Ainhl.  155.  Attorney-Cien.  r. 
Tonikins,  Anilil.  21(5.  Johnston 
V.  Swann,  3  Mndd.  457.  I'ut  lix- 
tuiesi  in  a  house  will  ])a8s  by  a 
becjuest  to  a  charity  :  ihul. 

(t)  Attomey-(Jen.  v.  Meyrick,  2 
Ves.  £en.  44.  Attcnney-den.  r. 
Caldwell,  Anibl  G35.  White  r. 
Evans,  4  Ves.  21.  Johnston  i\ 
Swann,  3  Madd.  457.  Alexander 
r.  Bianie,  30  Beav.  153.  Ik  Watts, 
29  C.  D.  947,  in  which  case  it  was 
held  that  a  sum  secured  by  a  mort- 
gage of  an  interest  under  a  settle- 
ment, the  funds,  the  subject  of 
which  are  invested  on  mortgage  of 
land,  confers  an  interest  in  land. 

(«)  Knapp  r.  AVilliams,  4  A'es. 
30,  note.  So  as  to  Harbour  Tolls: 
Ion  r.  Ashton,  28  Beav.  379. 
These  cases,  however,  were  (jues- 
tioned  in  the  case  of  Re  Christmas, 
33  C.  D.  332,  and  the  Court  seamed 
to  think  that  they  could  only  be 
supported  if  the  security  included 
a  mortgage  of  hind  on  which  the 
tolls  were  secured  or  the  tolls  the 
subject  of  the  mortgage  were  them- 
selves an  incorporeal  htreditament 
issuing  out  of  land,  and  went  on  to 
hold,  ovenuling  Chitty,  J.,  that  a 
bond  granted  by  Harbour  Commia- 
.sioners,  assigning  the  duties  which 


they  were  empowered  to  levy  on 
ships  entering  and  leaving  the 
liaven  or  loading  and  unloading  in 
the  roads  was  not  an  interest  in 
or  affecting  the  land,  within  the 
Mortmain  Act,  9  Geo.  II.  c.  3(!, 
or  an  incorporeal  hereditament 
.issuing  out  of  land,  and  distin- 
guishe<l  tlie  case  of  Att.-Oen.  v. 
Jones,  1  M.  &  G.  574,  from  the 
case  under  consideration,  on  the 
ground  that  the  right  given  to  levy 
tolls  on  all  jiassing  shii)s  was  in 
that  case  a  franchise  inseparably 
connected  with  land,  viz.,  the 
Skeiries  Lighthouse.  But  in  Re 
David,  43  Ch.  D.  27,  bonds  of  the 
Swansea  Harbour  Trustees  issued 
under  the  powers  of  their  Special 
Act,  and  which  included  among 
other  things  tolls  levied  upon 
juTsons,  cattle,  and  '.'arriages  pass- 
ing over  certain  bridges  belonging 
to  the  trustees,  were  held  to  1-e 
within  the  statute,  on  the  grountl 
that  t'>e  tolls,  being  paid  for  pass- 
ing over  the  land  of  the  trustees, 
were  an  interest  in  land. 

(.(•)  Finch  V.  Sipiire,  10  Ves. 
41.  Ashton  r.  Lord  Langdale,  4 
De  G.  &  Sm.  i02.  Thornton  r. 
Kemjison;  Ka\,  592.  But  the 
authority  of  these  cases  Las  been 
much  shaken  since  the  decision  in 
Attree  i:  Hawe,  9  C.  D.  337,  which 
Malins,  V.-C,  in  Jervis  v,  Law- 
rence, 22  C.  D.  202,  reganled  as 
overruling  them.  In  the  last- 
mentioned  case  the  A^-C  decided 
that  an  assignment  by  way  of 
mortgage  of  a  jn-oportion  of  rates 
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Local  Paving  ami  Lighting  Act  (y),  or  a  grant  by  tUo  Crown 
of  the  right  to  lay  chains  in  part  of  the  river  Thames  to  moor 
ships (2),  or  of  a  judgment  due  to  a  testator,  which,  in  his 
lifetime,  has  been  reported,  in  a  I'veditor's  suit,  to  be  an 
incumbrai}ce  affecting  the  real  estate  of  the  debtor  (n),  are 
void.  So,  where  a  testator,  who  has  given  his  personal 
estate  to  charitable  uses,  contracts  to  sell  real  estate,  but 
the  sale  is  not  completed  in  his  lifetime,  his  lien  upon 
the  estate  for  the  amount  of  the  purchase-money  is  an  inte- 
rest in  land,  and  the  purchase-money  will  not  pass  by  his 
Will  to  the  charity  (h).  Nor  will  the  ur.paid  premium  pay- 
able for  the  lease  of  a  house  which  is  in  the  nature  of  pur- 
chase-money and  for  which  there  is  a  lien  upon  the  laud  (c). 
But  policies  of  assurance,  by  which  the  directors  engage  to  To  what  sort  of 
"  pay  out  of  the  funds,"  or  "  that  the  funds  fihail  be  liable,"  Mortmain  Acts 
or  that  "  a  share  of  the  funds  shall  be  paid,"  are  not  so  con-  '^°  ""' 
nected  with  land  as  to  fall  within  the  Act,  although  the  assets 
of  the  assurance  company  consist  partly  01  real  estate.  And 
the  ruie  is  the  same,  though  by  the  policy,  sealed  with  the 
company's  corporate  seal,  the  assured  becomes  a  member  (</). 


api'i 


nrisinK  uiitlor  an  Iniproveinent 
Act  to  secure  the  repayment  of  11 
8UIU  advanced  by  the  assignee  did 
not  create  an  interest  in  the  huul 
within  the  Act.  And  Jessel,  M.E., 
in  the  case  of  Be  Harris,  15  C.  D. 
."j61,  held  that  a,  sum  of  money 
borrowed  by  justices  of  the  peace 
under  and  for  the  purpose  of  the 
Acts,  2  &  3  Vict.  c.  9.3  and  3  &  4 
Vict.  c.  83,  and  charged  by  them 
by  a  bond  or  instrument  of  char^- 
upon  the  police  rates  of  a  division 
of  a  county,  is,  having  regard  to  the 
Act  7  &  8  Vict.  c.  73,  pure  per- 
sonalty. But  it  is  to  be  observed 
that  by  the  last-mentioned  Act  the 
police  rates  in  ipiestion  hod  ceased 
to  be  leviable  by  the  justices,  who 
could  only  issue  a  precept  to  the 


guanUans  calling  on  them  to  jmy 
the  rate  made  by  the  justices,  and 
then  the  guardians  were  to  raise 
the  money  by  a  rate. 

(1/)  Thornton  r.  Kempson,  Kay, 
.592.  But  as  to  the  authority  of 
this  case,  see  ante,  note  (.r). 

(s)  Negus  V.  Coulter,  Ambl. 
3G7. 

(a)  Collinson  v.  Pater,  2  Euss.  & 
M  344. 

(/()  Harrison  v.  Harrison,  1  Puss. 
&  M.  71.  But  the  arreui-s  of  rent 
due  to  him  at  his  deceasi;  will  puss  : 
Edwards  r.  Hall,  II  Hare,  6. 

(f)  Shepheard  v.  Beethaui,  6 
C.  D.  597. 

(rf)  March  v.  Attorney-Gen.,  5 
Beav.  433. 
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So  it  was  held  tliat  shares  iu  Joint-Stock  Companies,  as  cauul, 
(lock,  railway,  water-works,  gas-light,  and  banking  companies, 
and  the  like,  were  not  within  the  Georgian  statute,  notwith- 
standing real  estate  forms  part  of  their  property  (r),  and 
whether  the  company  be  a  corporation  or  not  ( /').  And  so  of 
a  debenture  or  bond  (not  ;?.mounting  to  a  mortgage)  given  by 
such  a  company  to  secure  a  debt  (7),  ftnd  also  of  debenture 
stock  in  Fuch  a  company  (h),  and  so  of  a  sum  of  money 
borrowed  by  Justices  of  the  Peace  under  and  for  the  purposes 
of  the  Acts  2  &  3  Vict.  c.  98,  and  8  »Sc  4  Vict.  c.  88,  and 
charged  by  them  by  a  bond  upon  the  poliso  rates,  which  wore 
not  leviable  by  the  justices  who,  under  7  A  8  Vict.  c.  78, 
could  only  issue  a  precept  to  the  guardians  (/),  and  of  a  mere 
debt  due  from  the  testator,  though  in  the  event  it  was  in  part 
payable  out  of  the  proceeds  of  land  (k). 

The  real  question  is,  whether  an  interest  in  land  is 
attempted  to  be  given.  Thus,  in  Attree  v.  Ilawe  (/),  the 
question  was  whether  debenture  stock  gave  the  holder  an 
interest  in  land,  and  the  Court  of  Appeal  held  that  it  did  not. 


!.  ■ : 


(«)  Tlioiii]>soii  r.  Thompson,  1 
Coll.  381.  Hilton  r.  Giruutl,  1  Dc 
(j.  &  Sm.  183.  Sparliiij,'  v.  Parker, 
{)  Beav.  450.  Walkiir  r.  Milne,  1 1 
J3eav.  507  (overrnlin),'  TonilinHon 
r.  Toinlinsoii,  !)  Beav.  459).  lie 
Langluim,  10  Hare,  446.  Edwards 
1:  Hall,  comiii  Lonl  Cranwortli,  6 
])e  Gex,  M.  &  (i.  74.  Hayter  r. 
Tucker,  4  Kiiy  &  J.  243. 

(/)  Jlyers  r.  Peri^al,  2  De  Gex, 
M.  &  ii.  59!).  And  it  makes  no 
difference  tliat  the  railway  has 
l)3en  demised  to  another  company 
for  1,000  years,  with  power  to  pur- 
chase :  Linley  r.  Taylor,  I  Giff. 
(•7. 

(«/)  Walker  v.  Milne,  11  Beav. 
507.  Bunting  r.  Marriott,  19 
Beav.  163.  Holdsworth  v.  Daven- 
port, 3  C.  D.  185.    Kc  Mitchell's 


Esta.e,  «  (.'.  D.  655.  But  Hall. 
V.-C,  waH  of  opinion  that  a  gift  of 
Metropolitan  Board  of  Works  Con- 
solidated Stock  to  a  charity  was 
void.    Cluff  V.  Cluff,  2  C.  D.  222. 

(h)  Attree  r.  Hawe,  !)  (.'.  1). 
337. 

(t)  lie  Harris,  15  (".  D.  5G1. 
Such  a  case  as  this  is  distinguisli- 
able  from  Finch  v.  Sijuire,  10  Ves. 
41,  where  the  rates  were  charge- 
aide  in  respect  of  the  ownership  of 
the  land,  and  could  he  levied  hy 
distress,  while  in  this  case  the 
parties  who  charge  the  rates  have 
nothing  to  do  with  tlic  land,  and 
all  that  they  can  do  is  to  call  on 
other  persons  to  pay. 

(k)  He  Rohson,  19  Ch.  D.  156. 

(J)  9  C.  D.  337. 
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on  the  principle  that "  dehenture  stock  is  a  charge  on  the  net 
profits  and  earnings  of  a  trailing  corporation,  and  is  no  more 
land  tenement  or  hereditament,  or  any  interest  in  land  tene- 
ment, or  hereditament,  or  charge  or  incumhrance  affecting  land 
tenement,  or  herediuimeut,  than  the  share  stock  in  such  cor- 
poration is,  or  a  b  iid  or  other  debt  duo  from  a  man  who  has 
got  real  property  is."  'J'he  question  is  not  whether  the  inte- 
rest in  land  is  direct  or  indirect.  There  must,  however,  be  an 
interest,  and  what  is  given  is  not  an  interest  in  land  merely 
because  the  donee  may  by  some  legal  proceedings  acquire  an 
interest  in  land  {in). 

Again,    in    Re  Parhcr  (n),  where,   in    the  judgment   of 


(ni)  Ke  Watts,  2!)  Cli.  1).  947. 
In  that  ca.se,  wliit;h  anproveil  tlie 
Hiase  of  Brook  i:  Uadlcy,  L.  11.  .i 
Ch.  672,  it  was  decideil  that  wliere 
a  testator  was  entitled  to  800/. 
secured  by  the  mort;;n^e  of  tlie 
life  interest  of  a  widow  held  on 
the  tru.sts  of  her  nianiage  settle- 
ment, and  at  the  date  of  the  niort- 
^'a<;e  and  of  the  testator's  death, 
])avt  of  these  funds  Mas  iuvesteil 
under  a  jwwer  in  the  settlement 
on  mortgage  of  real  estate,  the 
fiOOl.  was  an  i-.terest  in  land 
within  the  meaning  of  J)  (ieo.  II. 
c.  36,  and  could  not  he  given  l>y 
Will  to  a  charity,  and  that  there 
could  not  be  any  apportionment 
80  as  to  make  ]iai't  of  the  sum 
.available  for  charity  even  though 
I)art  of  the  funds,  the  subject 
of  the  settlement,  was  pure  per- 
sonalty. Whereas  in  Ite  Robson, 
19  C.  D.  150,  where  a  settlor 
by  deed  covenanted  to  pay  within 
12  months  the  sum  of  2(»,()00/.  to 
trustees  on  trust  for  his  wife  for 
her  life,  with  remainder  to  the 
settlor  for  his  life,  Avith  remainder 
fls  his  wife  should  appoint,  and  the 
wife  by  her  will  apiwinted  the 


2i),0()0?.  to  trustees  upon  trust  to 
pay  certain  legacies  thereout,  and 
to  pay  the  residue  to  such  persons 
and  for  such  purposes  as  she  sliouhl 
by  fleed  poll  direct,  and  by  deed 
poll  directe<l  the  trustees  to  ]my 
the  i-esidue  oi  the  20,000/.  to  cer- 
tain persons  for  charitable  ))nr- 
poses,  it  was  held  that  the  20,00«t/. 
wa»  a  mere  debt  from  the  settlor's 
estate,  and  though  it  would  be  in 
])art  jiayable  to  the  trustees  i'or 
t];e  charity  out  of  the  proceeds  of 
land,  thfc  gift  of  the  residue  to 
charitable  uses  was  not  void  in 
any  part  under  the  Mortmain  Act. 
And  the  case  of  Jeffries  r.  Alex- 
ander, 8  H.  L.  C.  094,  was  distin- 
guished, l.st,  because  in  that  case 
there  was  a  plain  de"ice  to  apjily 
real  assets  to  charitable  puiposes, 
and  2ndly,  because  in  that  case  no 
action  could  be  brought  in  the 
ccjvenantor's  lifetime. 

(»t)  [1891]  1  Ch.  (582.  The 
ground  of  the  decision  is  that  the 
mortgages  in  ipiestion  were  in 
substance  mortgages  of  "  the  un- 
dertaking" within  the  decisions  in 
Gardner  v.  London,  Chatham  & 
Dover  Ry.  Co.,  L.  R.  2  Ch.  201, 
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Stirling,  J.,  the  authorities  are  collected  and  considered, 
mortgages  issued  by  the  Corporation  of  Preston  as  the  Local 
Uoard  of  Health,  comprising  "  such  proportion  of  the  rents, 
rates,  uul  waterworks,"  authorised  by  their  Acts  as  the  prin- 
cipal sum  bore  to  the  whole  sum  borrowed,  were  held  not  to 
confer  an  interest  in  land,  the  mortgage  debt  being  con- 
sequently pure  personalty. 

The  Georgian  statute  having  in  terms  prohibited  bequests, 
of  money  to  be  laid  out  in  the  purchase  of  land  for  any 
charitable  use,  it  was  held  that  a  gift  to  erect  a  school,  or 
almshouses,  or  other  building  of  that  kind,  is,  generally 
speaking,  void,  because  it  involves  an  express  direction  to 
purchase  laud  for  that  purpose'(o).  Section  G,  however,  of  the 
Act  of  1888  permits  a  gift  of  land,  not  exceeding  one  acre,  for 
a  schoolhouse  for  an  elementary  school  as  defined  by  the  Act- 
So  if  a  ^ostator  gives  money  to  legatees,  on  condition  they  will 
provide  land  for  efifecting  his  charitable  purpose,  the  bequest 
is  void :  for  this  is,  in  substance  and  effect,  a  direction  to 
purchase  land  {p). 


anil  Holdsworth  v.  Davenport,  3 
0.  D.  185,  and  not  of  the  speciliu 
items  of  property  mentioned. 

(o)  A  betpieBt  of  money  to  esUih- 
linh  ft  school,  &c.,  mail,  in  the 
proper  construction  of  the  Will, 
l>ear  a  similar  import :  Attorney- 
(Jen.  V.  Hull,  1)  Hare  (J47.  Lonj,'- 
Btaff  V.  llennison,  1  Drew^".  28. 
lie  Clancy,  16  Beav.  295.  Ijunn  r. 
Bownas,  1  Kay  &  J.  596  :  thongh 
it  does  not  wcesmiilij  signify  that 
a  school,  &c.,  is  to  be  built :  At- 
torney-Gen. V.  Williams,  2  Cox, 
387.  Compare  Hawkins  v.  Allen, 
L.  R.  U>  Eti.  246.  But  a  j,'ift  of 
money  for  the  support  of  a  school 
•loes  not  necessarily  imply  tiiat  it 
is  to  be  laid  out  in  tlie  purchase  of 
kiids,  &c.,  so  as  to  bo  void,  lie 
Hedgman,  8  C.  D.  150.      If  the 


gift  is  for  the  "  suppodinij  or  found- 
ing '  it  is  an  alternative  gift,  and 
may  be  valid  as  to  supporting  but 
voidns  to  ''fouiulimj"  the  sch'-ol  : 
ill.  A  becjuest  to  endow  a  church, 
built  or  to  be  built,  is  valid.  Ed- 
wards I'.  Hall,  11  Hare,  1,  affirmed 
by  Lord  Cranworth,  6  De  (J.  M.  & 
O.  74.  Sinnett  r.  Herbert,  L.  K. 
7  Ch.  2.32.  A  direction  to  « Iiirc^ 
rooms  •'  does  not  bring  a  gift  withiit 
the  Mortmain  Act.  lie  Robson, 
19  C.  D.  156. 

(p)  Attorney-(}eii,  v,  Davics,  i> 
Ves.  535.  Sco  also  Denton  v.  Lord 
John  Manners,  25  Beav.  3B.  So  if 
a  testator  gives  a  real  estate  to  A. 
he  paying  a  sum  of  money  . ,  tht' 
e-xecutow,  who  are  to  apply  th«> 
residue  of  ihe  real  and  personal 
estate  to  a  charity,  the  bcipiest  • » 
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But  (altboup;h  a  beqnesu  of  money  to  exonerate  lands  in 
mortmain  is  within  the  statutes  (7) )  a  bequest  of  money  to  be 
applied  simply  in  the  amelioration  of  lands  in  mortmain,  or 
for  building  upon  them,  or  repairing  buildings  already  erected, 
was  held  not  within  the  former  statute,  the  object  of  which  was 
merely  to  prevent  any  addition  to  the  quantity  of  land  already 
in  mortmain  (/•).  And  in  one  case.  Lord  Hardwickc  extended 
this  principle  so  far  as  to  lay  down,  that  a  bequest  of  money 
for  the  erection  of  a  school  would  be  good,  if  a  piece  of 
ground,  already  in  mortmain^  could  be  obtained  for  the 
purpose  (s).  But  that  opinion  has  been  overruled  by  a  great 
number  of  subsequent  decisions,  and  it  is  now  clearly  esta- 
blished, that,  in  order  to  make  such  a  bequest  valid,  the 
testator  must  poriit  out  the  land  in  -nortmain  on  which  the 
erection  is  to  tako  place  (t).  Yet,  although  it  is  now  perfectly 
well  settled  by  these  decisions,  that  if  a  testator  gives  personal 


void,  and  the  money  will  result  to 
the  heir,  although  the  lund  is  well 
charged  :  Arnold  r,  Chapman,  1 
Ves.  Sen.  108.  Where  there  was  a 
hequest  of  leaseholds,  on  condition 
to  assign  part  to  a  charity,  Leach, 
V.-C,  held  that  the  legatee  took, 
discharged  of  the  condition  :  Poor 
1'.  Myal,  Madd.  &  Geld.  32. 

{11)  Corbyn  r,  French,  4  Ves. 
418.  Re  Lynall's  Trusts,  12  C  1). 
211.  So  a  bequest  of  a  sum  of 
money  to  pay  off  a  debt  secured 
by  an  equittible  charge  only  on  a 
meeting-house,  is  void :  Water- 
luuse  V.  Holmes,  2  Sim.  162. 

(y)  Attorney-Gen.  v.  Bishop  of 
Chester,  1  Bro.  C.  C.  444.  Attox'- 
uey-Gen.  v.  Munby,  1  Meriv.  327. 
Ingloby  V.  Dobsoi;,  4  Russ.  Ch. 
('.  342.  Re  Hawkins's  Trusts,  33 
ik'iiv.  570.  Champney  v.  Davy, 
lie.  13.949. 

(ji)  Attorney-Qen.  v.  Bowles,  2 
Ves.  Sen.  547. 

(0  Att.-Gen.    r.   Hyde,    Ambl. 

W.K. — VOL.    II. 


751.  Chapman  v.  Brown,  6  Ves. 
404.  Atty.-Gen.  v.  Davies,  9  Ves. 
544.  Pritchard  v.  Arbouin,  3  Russ. 
Chanc.  Cas.  45G.  Atty.-Gen.  v. 
Hodgson,  15  Sim.  146.  Giblett  v. 
Hobson,  6  Sim.  651  :  aflTirmed,  3 
M.  &  K.  517.  Dunn  v.  Bownns,  1 
Kay  &  J.  596,  COl .  Re  Watmough's 
Trusts,  L.  11.  8  Rj.  272.  In 
this  lust  case,  Kalins,  V.-C,  de- 
clined to  follow  the  deci.-ion  of  tlio 
M.  R.  in  Booth  v.  Carter,  L.  li. 
3  Eq.  757.  The  rule  is  now 
well  settled  that  in  order  to  vali- 
date a  gift  of  this  kind,  you  must 
find  in  the  Will  a  reference  to  an 
existing  site  on  which  the  building 
contemplnted  sliall  be  erected,  or 
you  must  find  words  expressly  ex- 
cluding the  application  of  the 
money  given  in  the  acquisition  of 
land.  Pratt  v.  Harvey,  L.  R,  12 
E(i.  644,  per  Wickens,  V.-C.  Re 
Cox,  7  C.  1).  204.  Hawkine  r. 
Allen,  L.  R.  10  E(i.  246. 
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property  to  erect  and  endow  a  school  or  hospital,  it  must  be 
considered,  unless  it  he  otherwise  declared,  that  it  was  his 
intention  that  land  should  be  acquired,  and  buildings  made, 
as  necessary  parts  of  his  purpose  ;  yet  if  he  expressly  directs 
that  no  part  of  the  money  bequeathed  is  to  be  so  applied,  tho 
bequest  may  be  good  (h).  Thus,  in  the  case  of  PJiilpott  v. 
St.  Gcorcjcs  Hospital  {x)  a  testator  devised  to  S.  a  piece  of 
land  in  N. :  he  then  declared  his  desire  to  erect  and  endow 
almshouses  iii  M.,  and  he  empowered  his  trustees,  "  as  soon 
as  land  in  N.  shall  have  been  legal'-  .ddicated  to  charitable 
uses  "  by  some  other  person  within  twelve  months  after  his 
decease,  to  pay  lo  the  trustees  of  the  intended  charity  a  sum 
of  ^G0,000,  to  bo  devoted  to  the  purposes  of  the  charity,  hut 
not  to  he  applied  to  the  purchase  of  lands  for  the  same.  It 
was  held  that  this  bequest  was  valid  (/y). 

It  has  been  laid  down,  that  the  correct  way  of  judging  of 
a  bequest  of  this  kind  is  to  see  whether  the  proper  mode 
of  executing  the  trust  would  not  be  to  buy  land  and  build 
thereon  the  proposed  school  or  other  charitable  building  (^). 
But  it  must  be  observed  that  a  charitable  bequest  is  not 
void  because  the  trustees  may,  under  the  terms  of  it,  lay 
out  money  in  purchasing  lands  without  committing  a  breach 


(«)  Henshaw  v.  Atkinson,  3 
Madd.  312,  by  Sir  John  Leach. 
As  to  what  is  and  is  not  a 
sutficiciit  direction  to  exclude  tlio 
acquisition  of  land,  see  Edwanls 
V.  Hnll,  11  Hare,  1,  and  Mather  v. 
Scott,  2  Keen,  172,  in  which  hitter 
case  the  charitahle  bc(|UL'.st  was 
accompanied  by  a  wish  thr.t  the 
trustees  would  entreat  the  Lonl  of 
the  Manor  to  t,'rant  some  land 
fcuitable  for  the  proposed  building;: 
and  Lord  Lanji;dale  lielil  that  the 
bequest  was  void  on  the  ground 
that  there  was  nothing  in  the  Will 
Avhich  excluded  the  power  of  the 
trustees  to  buy. 

(x)  0  n.  L.  C.  33S. 


(y)  Tins  case  finally  settles  the 
law  on  the  subject.  It  dissents 
from  the  decision  in  Trye  v,  Cor- 
jioration  of  Gloucester,  14  Beav. 
173,  that  a  charitable  gift  is  void 
because  it  manifestly  contemplated 
not  diredUj  but  indiredhj  the  bring- 
ing of  land  into  mortmain,  and  in 
effect  overrules  that  case.  The 
various  decisions  on  the  subject 
are  referred  to  in  detail  in  these 
two  cases  of  I'hilpott  i;.  St.  George's 
Hospital  and  Trye  v.  Corporation 
of  Gloucester, 

(,;)  liti  Clancy,  10  Beav.  295. 
Longstaff  r.  Eennison,  1  Drewr, 
28. 
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n<^  trust :  The  gift  is  only  void  where  from  its  natuve,  the 
money  must  necessarily  be  laid  out  in  buying  laud  or  for  other 
purposes  obnoxious  to  the  Law  of  Mortmain  {a).     The  rule 
has  long  been  established,  that  if  the  words  of  the  Will  as 
to  laying  out  the  money  in  land  are  mandatory  or  directory, 
the  bequest  is  void  {h) ;  but  where  the  words  of  the  Will  leave 
sufficient  room  for  the  Court  to  say  that  there  is  a  discre- 
tionary power  in  the  trustees  to  iay  out  the  money  either 
in  land  or  otherwise,  the  bequest  will  be  good ;    upon  the 
principle  that  if  the  language  of  a  Will  is  in  the  disjunctive, 
and  leaves  to  the  executors  or  trustees  two  methods  to  do 
a  particular    thing,   one  lawful   and   the   other   prohibited, 
the   lawful   bequest  shall  be  preserved   and   take   effect  (c). 
Accordingly,  in   the  case   of  The  Mayor  of   Faversham  v. 
Ryder  (d),  a  bequest  of  money  to  a  municipal  coi-poration,  to 
be  applied  by  them  in  such  manner  and  for  such  purposes 
as  they  should  judge  to  be  most  for  the  benefit  and  orna- 
ment of  their  town,  was  held  valid ;    for  that  the  gift  did 
not   necessarily  involve   either  the  purchase  of  land  or  ex- 
penditure on  it,  inasmuch  as  the  corporation,  in  their  dis- 
cretion, might  apply  the  fund  for  purposes  of  benefit  and 
ornament  without   contravening   the   law    by  either   buying 
land  or  spending  any  of  the  money  upon  land ;  and  if  the 
law  allows  one  mode  of  application  of  a  trust  fund  and  dis- 


;av.    295. 
Drewr, 


(a)  13unn  v.  Bownas,  1  Kuy  &  J. 
COO,  601,  ]>er  WocM,  V^-C. 

(6)  English  r.  Ord,  Higlini.  181. 
(ji'ieves  r.  Case,  4  hvo.  C.  C.  07. 
Kii'kbiink  v.  Hudson,  7  Price,  212. 

(c)  Soresby  v.  HoUins,  Hiyhni. 
176.  Grinnuett  v.  Grimiiiutt, 
Amljl.  212.  Curtis  v.  Hutton,  14 
Ves.  r)37.  Atty.-Gen.  r.  Goddtud, 
1  Tiini.  &  R.  348.  Johnston  ". 
Hwaiin,  3  Mudd.  457.  Edwards  v. 
Hall,  6  De  Gex,  M.  &  G.  74.  ]kld- 
win  V.  Diddwin,  22  Beav.  413. 
London  University  v.  Ynrrow,  23 
Beav.  159.    Hartshorne  v.  Nichol- 


son, 26  Beav.  58.  Dent  v.  All- 
croft,  30  Beav.  335.  Graham  v. 
Paternoster,  ;U  Beav.  30.  lie 
Beaumont's  Trusts,  32  Beav.  191. 
Lev.  L  n.  Allenby,  L.  R.  10  Eij. 
068.  Wilkinson  v.  Barber,  L.  R. 
14  Eq.  90.  lie  Hedgman,  8  C.  I). 
156.  But  see  also  Mann  v.  Bur- 
linf^liani,  1  Keen,  235.  Atty.-Gen. 
V,  Hc)d>58on,  15  Sim.  156.  Baker 
V.  Sutton,  1  Keen,  224. 

(d)  5  De  Gex,  M.  &  G.  350, 
nflirnnni,'  the  decision  of  the  M.  R., 
18  Beav.  318. 
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allows  another,  the  trustees  must  apply  the  fund  in  the  mode 
the  law  allows,  and  not  in  that  which  it  prohibits  {c). 

In  case  of  a  devise  by  a  freeman  of  London,  of  land  within 
the  city,  the  lormer  statute  did  not  apply  :  for  by  the  custom 
of  London,  freemen  may  devise  in  mortmain  lands  within 
the  city  (/),  and  by  section  12  of  the  Act  of  1888  nothing 
therein  shall  affect  the  operation  or  validity  of  any  charter, 
licence,  or  custom  in  force  at  the  passing  of  the  Act  enabling 
land  to  be  assured  or  held  in  mortmain. 

In  the  great  case  oi  Jeffries  v.  Alexander  (g),  a.n  instru- 
ment under  seal  contained  a  covenant  with  trustees,  that  the 
covenantor  in  his  lifetime,  or  his  executors  within  tvelve 
months  after  his  decease,  would  invest  60,000Z.  in  the  names 
of  trustees  upon  charitable  trusts  :  It  was  held  by  the  House 
of  Lords  that  this  deed,  so  far  as  it  was  necessary  to  resort 
to  real  estate  or  estates  of  a  real  nature,  was  void  under  the 
statute  (/t). 

It  remains  to  consider  what  the  law  deems  charitable 
uses,  so  as  to  be  subject  to  the  restriction  of  the  Mortmain 
Acts.    Bequests  to   any  of  the  purposes  specified  in  the 


1 


((,')  See  also  Clmrcli  Buildiiif? 
Society  v.  Barlow,  3  De  Gex,  M.  & 
G.  120.  Carter  r.  Green,  3  Kay  & 
J.  591.  Salusbury  v.  Denton,  3 
Kay  &  J.  529  ;  and  the  cases  col- 
lected in  note  (c)  sxqira. 

(/)  Middleton  v.  Cater,  4  Brn. 
C.  C.  409.  Bac.  Abr.  Customs  of 
London  (A.). 

(j/)  8  H.  L.  C.  594. 

{h)  And  see  Fox  r.  Lownds,  L. 
11.  19  Eq.  453,  where  it  was  held 
that  a  voluntary  covenant  to  secure 
by  will  the  payment  of  a  sum  of 
money  to  be  applied  for  chaiitable 
purposes  cannot  be  satisfied  out  of 
the  impure  pei-sonalty  of  the  cove- 
nantor, and  the  debt  created  by 
the  covenant  must,  like  a  legacy, 
abate  in  the  proportion  of  the  im- 


pure to  the  pure  personalty.  In 
the  later  case  of  lie  Eobson,  19  C. 
D.  156,  a  settlor  covenanted  to  pay 
a  sura  of  money  to  trustees  on  cer- 
tain trusts  with  remainder  as  his 
wife  should  appoint,  and  she  by 
deed  appointed  the  same  to  charit- 
able uses  and  died  before  the 
settlor.  The  settlor  died  without 
having  paid  the  money.  It  was 
held  that  the  money  was  a  mere 
debt  from  the  settlor's  estate,  and, 
though  it  would  be  payable  to  the 
trustees  of  the  charity  in  part  out 
of  the  proceeds  of  land,  it  was  not 
in  any  part  void.  The  case  of 
Jeflries  v.  Alexander  was  much 
discussed  by  the  learned  Judges  in 
their  judgment  in  this  case  and 
distinguished  by  them. 


Ch.  I.  §  11.]  To  Charitable  Uses. 

statute  43  Eliz.  c.  4,  or  to  any  purpose  of  a  similar  nature  (m), 
were  considered  as  bequests  to  charitable  uses,  within  the 
statute  9  Geo.  II.  c.  36.  The  statute  of  1838  repeals  43  Eliz. 
c.  4,  but  by  sect.  13  (2),  after  reciting  the  preamble  to  that 
Act,  which  mentions  gifts  for  relief  of  aged,  impotent,  and 
poor  people,  for  maintenance  of  sick  and  maimed  soldiers  and 
mariners,  schools  of  learning,  free  schools,  and  scholars  in 
universities,  for  repair  of  bridges,  ports,  havens,  causeways, 
churches,  sea-banks  and  highways,  for  education  and  prefer- 
ment of  orphans,  for  relief,  stock  or  maintenance  for  houses 
of  correction,  for  marriages  of  poor  maids,  for  support,  aid, 
and  help  of  young  tradesmen,  handicraftsmen  and  persons 
decayed,  for  relief  or  redemption  of  prisoners  or  captives,  for 
aid  or  ease  of  any  poor  inhabitant  conceining  payment  of 
fifteens,  setting  out  of  soldiers  and  other  taxes,  it  provides  as 
follows:  "  Whereas  in  divers  enactments  und  documents  re- 
ference is  made  to  charities  mthin  the  meaning,  purview  and 
interpretation  cf  the  said  Act  (n)  :  Be  it  therefore  enacted  that 
references  to  such  charities  shall  be  construed  as  references 
to  charities  \i'itbin  the  meaning,  purview  and  interpretation 
of  the  said  preamble." 

Under  9  Gdo.  II.  c.  36,  not  only  bequests  for  the  education 
or  relief  of  the  poor,  ashy  means  of  schools  (o)  or  hospitals  {p), 
or  to  the  poor  inhabitants,  not  receiving  alms,  of  a  particular 
parish  {q),  or  to  the  widows  and  children  of  the  seamen  belong- 
ing to  a  particular  place  (/•),  but  also  all  bequests  for  public  pur- 


m 


(m)  See  Turner  v.  Ogden,  1  Cox, 
317. 

(n)  I.e.,  43  Eliz.  c.  4. 

(«)  Atty.-Gen.  r.  Ilyde,  Ambl. 
760.  Atty.-Gen.  v.  Nash,  3  Bro. 
C.  C.  588,  subject  to  s.  6  of  the 
Mortmain  Act,  1 888. 

(y)  Masters  v.  Masters,  1  P. 
Wms.  420.  Pelhain  i'.  Andei-son, 
1  Bro.  C.  C.  444,  note.  Foy  r. 
Foy,  1  Cox,  163.  It  was  decided 
in  Burnaby  i>.  Barsby,  4  H.  &  N.  690, 
that  a  conveyance  of  land  to 
churchwardens  and  overaeers  of  a 


parish  for  the  purpose  of  building 
a  worklouse  under  powers  con- 
ferred on  tlieni  by  s.  8  of  69  Geo. 
in.  c.  12,  was  not  within  the 
description  of  charitable  uses  as 
enumerated  in  the  statute  of  43 
Eliz.  Kay,  J.,  however,  in  Web- 
ster r.  Soutliey,  30  C.  D.  9,  seems 
to  il.ink  this  decision  difficult  to 
1  econcile  with  a  series  of  decisions 
in  Equity  cited  in  his  judgment. 

(7)  Atty.-Gen.  v,  Clarke,  Ambl. 
422. 

(>•)   Powell    V.    Atty.-Gen.,    3 
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poses,  whether  local  or  general  (s),  were  held  beqiiehts  to  chari- 
table uses.  So  the  lloyal  Society  and  the  Royal  Geographical 
Society  arc  charitable  institutions  {f),  as  are  the  Society  for  the 
Protection  of  Animals  liable  to  Vivisection  and  the  Homo  for 
Lost  Dogs  (//).  So  also  a  bequest  to  the  British  Museum  (.r), 
or  for  the  improvement  of  a  particular  city  (y),  or  for  tho 
establishment  of  water-works  for  the  use  of  the  inhabitants  of 
u  particular  town  (^■\  or  of  a  perpetual  t^*^anical  garden  for 
the  public  benefit  (a) ;  and,  likewise,  bequests  for  the  pro- 
motion of  the  Protestant  religion,  as  for  the  advancement  of 
the  Christian  religion  among  infidels  (/>),  or  for  the  establish- 
ment of  a  preacher  in  a  particular  chapel  (f),  or  for  the  benefit 
of  the  poor  dissenting  ministers  residing  in  any  of  the 
counties  in  England  {<!),  or  n  bequest  for  keeping  in  repair 
the  fabric  or  tho  ornaments  of  a  parish  church,  or  a  memorial 
Avindow,  or   a   monument  in  it  (e),  or  for  tho  repair    of  a 


Meriv.  48.  See  also  Atty.-Gen.  r. 
Comber,  2  Sim.  &  Stu.  93.  As  to 
tlie  c:;ses  where  beiiiiests  to  poor 
relations  are  coiit^ideied  us  beij^uefils 
to  charitable  uses,  see  While  r. 
White,  7  Ves.  423.  Atty.  Gen. 
r.  Price,  17  A'es.  1371.  Gillam  r. 
Taylor,  L.  R.  10  E^i.  581.  See  and 
lompave  Isaac  v.  Defriez,  Ambl. 
r)!)9,  and  Atty.-Gen.  r.  Northum- 
berland, 7  C.  D.  745. 

(if)  See  Atty.-Gen.  v.  Pearce,  2 
Atk.  88.  Atty.-Gen.  v.  Corporation 
of  Shrewsbury,  (i  Beav.  220. 

(t)  Beaumont  r.  Oliveira,  L.  1?. 
4  Ch.  309,  affirming  the  decision  of 
Stuart,  V.-C,  in  L.  R.  6  Eq.  534. 

(u)  Re  Douglas,  35  C.  D.  472,  but 
quwre  whether  the  Society  fdv  the 
Total  Suppression  of  Vivisection 
is  a  charity,  ih. 

(x)  British  Museum  v.  White,  2 
Sim.  &  Stu.  594. 

(y)  Howse  c.  Chapman,  4  Ves. 
542.  Mitfoid  V.  Reynolds,  1  Phill. 
Ch.  C.  185.     !»iayor  of  Favei-sham 


V.  Ryder,  18  Beav.  318.  5  I)e  Gex, 
M.  &  O.  350. 

(k)  Jones  V.  Williams,  Ambl. 
G51.  Atty.-Gun.  r.  Heelis,  2  Sim. 
&  Stu.  07.  Atty.-Gen.  v.  Eastlake, 
11  Hare,  205. 

(r()  Townley  r.  I'edwell,  G  Ves. 
194. 

(/;)  Atty.-Gen.  v.  Virginia  Col- 
lege, 1  Ves.  243. 

((•)  Grieves  r.  Case,  4  Bro.  C.  C. 
C7.  S.  C.  1  Ves.  548.  Thornber 
r.  Wilson,  3  Drewr.  245.  4  Drewr. 
350  ;  but  .sec  Doe  i-.  Aldridge,  4 
T.  R.  2G-1.  Doe  v.  Copestak.,,  (i 
East,  328. 

00  AValler  v.  Childs,  Ambl.  524. 
Atty.-Gen.  v.  Fowler,  ]J5  Ves.  85. 
See  also  Atty.-Gen.  v.  Lawes,  8 
Hare,  32. 

(e)  Hoare  v.  Osborne,  L.  R.  1  Eq. 
585 ;  but  a  gift  for  the  perpetual 
repair  of  a  grave  or  vault  not  with- 
in the  church  is  not  a  charitable 
legacy  :  ib.  lie  Vaughan,  33  C.  D. 
187. 


Ch.  I.  §  II.]  To  Chantahle  Usch. 


919 


[•i-iniii  Col- 


parsonago  (/),  or  a  beqncsfc  of  an  annunl  sum  to  the  clerk  of 
a  parish  to  keep  the  chimes  in  itjnir,  to  i^lay  certain 
psalms  (ry),  or  to  the  vicar  or  curate  of  a  particular  place,  for 
preaching  an  annual  sermon  on  a  certain  clay  (//),  or  to  build 
an  organ  gallery  hi  a  parish  church  (?"),  or  to  be  paid  on  a 
certain  day  to  the  singers  sitting  in  the  gallery  of  tho 
church  (Jc)  ;  v/ere  deemed  bequests  to  charitable  uses  within 
tho  Statute  of  Mortmain.  The  same  has  been  held  of  a  gift 
"  for  tho  benefit  and  advancement  and  propagation  of  educa- 
tion and  learning  in  every  part  of  tho  world,  as  far  as  circum- 
stances nill  permit "  (/)  ;  and  of  a  gift  for  the  increase  and 
encouragement  of  good  scrvauts  (»/).  A  pious  use  is  not 
necessarily  a  charitable  use  (/()• 

So,  before  tho  statute  43  Geo.  III.  z.  107,  bcjquests  to  the 
corporation  of  (Jueen  Anne's  bounty,  for  the  augmentation  of 
poor  vicarages  (o),  or  small  livings  ( j;),  were  holden  to  be 
charitable  bequests  {q) ;  but  by  the  provisions  of  that  statute, 
a  devise  of  real  estate,  as  well  as  of  any  goods  and  chattels, 
for  tho  benefit  of  Queen  Anne's  bounty,  is  rendered  valid. 

Again,  bequesU.  for  building  churches  are  regarded  as 
charitable  usas  {)•).  But  by  statute  43  Geo.  III.  c.  108,  it  is 
enacted,  that  all  persons  may,  by  Will  executed  three  months 


(/)  Atty.-Gen.  v.  Chester,  1  Bro. 
C.  C.  444. 

((/)  Turner  v.  O^-deii,  1  Cox,  310. 

(/i)  Sorcsby  v.  HoUius,  Iliglnii. 
171.  S.  C.  iJ  Moil.  221.  Durour 
V.  Motteux,  1  VeH.  .Sen.  320.  Tur- 
ner V.  Ogtlen,  1  Cox,  3U;. 

(t)  Adnnni  v.  Cole,  C  Beav.  3.53. 

\k)  Turner  v.  Oj^den,  1  Cox,  3  Hi. 

{I)  Wliickui'  V.  Hume,  14  Beav. 
5(»!).  1  De  Gex,  M.  &  G.  506.  7 
H,  L.  C.  124. 

(m)  Loseoiube  r.  Wintringliaui, 
13  Beav.  87.  A  great  many  uu- 
tliorities  on  this  subject  will  be 
found  collected  in  tlie  Reporter's 
note  to  the  above  case.  See  also 
Heath  v.  Chapman,  2  Drewr.  417. 
A  trust  for  j)ubli8hing  and  propa- 


gating "  the  .sacred  writings  of 
Joanna  Southcotc,"  was  held  a 
good  charitable  trust :  Thornton 
V.  Howe,  31  Beiiv.  14. 

(»()  Heath  c.  Cliapman,  2  Drewr. 
417. 

(o)  Widmore  r.  Woodroft'e,  Ambl. 
630. 

{p)  Middleton  v.  Clitherow,  3 
Ves.  734. 

{q)  In  tliese  cases  bequests  of 
money  were  held  void,  on  the 
ground  that  the  corporation  was 
bound  by  its  rules  to  lay  it  out  in 
land. 

(r)  Pritchard  r.  Arbonin,  3  Russ. 
Chanc.  C.  456.  See  Doe  v.  Haw- 
thorn, 2  B.  &  A.  96. 
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at  least  before  death,  bequeath  all  their  estate  in  real  pro- 
perty, not  exceeding  five  acres,  or  goods  and  chattels,  not 
exceeding  in  value  500Z.,  for  the  erecting,  rebuilding,  repair- 
ing, purchasing,  or  providing  any  church  or  chapel  where  the 
Liturgy  of  the  Church  of  England  shall  be  used,  or  any 
mansion-house  for  the  residence  of  any  minister  of  the 
Church  of  England  officiating  in  such  church  or  chapel,  or 
any  out-buildings,  churchyard  or  glebe  for  the  same  respec- 
tively (s).  The  Act  proceeds  to  provide  that  any  gift, 
exceeding  five  acres,  or  500^.,  is  to  be  reduced  by  order  of 
the  Chancellor  on  petition :  And  that  no  glebe  containing 
upwards  of  fifty  acres  shall  be  augmented  by  more  than  one 
acre  {t). 

A  bequest  of  money,  to  be  raised  out  of  real  estate  for  the 
purpose  of  erecting  a  monument  to  the  testator's  memory,  is 
not  a  charitable  use  (?<).  Nor  is  a  trust  to  repair,  and,  if  need 
be,  rebuild,  a  vault  and  tomb  for  the  testator  and  his 
family  (x).  And  it  is  established  that  a  gift  merely  for  the  pur- 
pose jf  keeping  up  a  tomb  or  a  building,  which  is  of  no  public 
benefit,  and  only  an  individual  advantage,  is  not  a  charitable 
use  but  a  perpetuity,  and  therefore  void  (t/). 


(s)  Champney  v.  Davy,  11  CD. 
949.  O'Brien  r.  Tyssen,  28  C.  D. 
372.  See  Dixon  v.  Butler,  3  Y.  & 
Coll.  G77.  A  gift  of  the  proceeds 
of  land  is  not  within  the  protection 
of  this  Act :  Incorporated  Church 
Building  Society  v.  Coles,  6  De 
Gex,  M.  &  G.  324.  Where  a  gift 
of  pure  and  impure  personalty  is 
made  to  trustees  to  erect  or  endow 
a  church  they  are  entitled  to  500i. 
out  of  the  impure  personalty  as 
well  as  to  all  the  pure  personalty. 
Sinnett  v.  Herbert,  L.  K.  7  Ch. 
232.  Champney  v.  Davy,  \M 
sup. 

(t)  It  is  also  provided  by  sect.  1 
that  the  Act  shall  not  e.\tend  to 
enable  any  person  within  age  or  of 
non-sane  niemorj',  nor  women 
covert  without  their  husbands,  to 


make  any  such  gift,  gi-ant  or 
alienation.  This  proviso  has  been 
held  not  to  be  aH'ected  by  the  pro- 
visions of  sect.  1,  subs.  1  of  the 
Married  Women's  Property  Act, 
1882.  Ee  Smith's  Estate,  35  C.  D. 
589. 

(n)  Mellick  v.  The  Asylum,  1 
Jacob.  180.  Adnani  v.  Cole,  6 
Beav.  353.  See  Mitford  v.  Rey- 
nolds, 1  Phill.  C.  C.  185.  16  Siui. 
105. 

(x)  Doe  r.  Pitcher,  6  Taunt.  359. 
However,  Lord  Ellenborough  ex- 
pressed an  opinion  that,  alth«ugh 
it  was  not  a  charitable  use,  with 
respect  to  the  party's  own  inter- 
ment, it  was  80  with  respect  to  that 
of  his  family.  Sed  quaere,  and  see 
infra,  note  ((/). 

(y)  Thompson  v.  Shakespear,  1 


Ch.  I.  §  II.]  To  CJmritable  Uses. 

Again,  a  gift  to  ono  of  the  chartered  companies  in  the  city 
of  London,  for  an  increace  of  their  stock  of  corn  for  the  service 
of  the  market  in  London,  is  a  donation  for  the  benefit  of  the 
company  and  its  revenues,  and  not  a  charitable  use  (2). 
Whether  a  bequest  to  a  Friendly  Society  in  aid  of  its  funds 
is  or  is  not  a  bequest  to  charitable  uses  seems  an  open 
question  {a). 

With  regard  to  the  exception  in  favour  of  the  Universities, 
and  the  colleges  of  Eton,  Winchester,  and  Westminster,  it  was 
under  the  Georgian  statnte  held  that  the  legislature  meant 
to  except  such  devises  only  as  were  really  and  bona  fide  for 
the  benefit  of  the  colleges,  and  not  those  in  which  the  legal 
interest  only  passes  to  the  college,  in  trust  for  other  charitable 
purposes  ('»).  The  Act  of  1888  does  not  extend  to  Scotland 
or  Ireland  (sect.  11),  nor,  as  it  is  local,  will  it  extend  to  pro- 
hibit dispositions  of  real  estate,  or  personal  property  connected 
with  real  estate,  lU  the  West  Indies,  or  other  colonies  (c). 
But  bequests  of  personal  estate,  connected  with  real  estate  in 
England,  to  be  laid  out  in  land  in  Scotland,  Ireland,  &c.,  for 
charitable  uses,  are  void  {d).  And  in  the  case  of  Atty.-Gcn.  v. 
Mill{e),  where  a  Scotchman,  by  Will  in  the  English  form, 
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The  exceptions 
of  the  statute, 
as  to  the 
Unirersities : 


bequests  of 
laud  in 
Scotland, 
Ireland  or  the 
Colonies : 


Johns.  61?.  Came  v.  Long,  2  De 
Gex,  F.  &  J.  75.  Rickard  «.  Rob- 
.son,  31  Beav.  244.  Hoare  v,  Os- 
borne,  L.  R.  1  Eq.  585.  Dawson 
V.  Small,  L.  R.  18  Eq.  114.  R^ 
"Williams,  5  C.  D.  735,  Ee  Birkett, 
9  C.  D.  576.  Be  Vaughan,  33  C. 
D.  187.  Secus,  as  to  a  tomb  or 
monument  within  tliechurch:  Hoare 
V.  Osborne,  ubi  stq).,  ante,  p.  920. 

(s)  Atty.-Gen.  v.  Habenlashers' 
Company,  1  Mylne  &  K.  420. 

(a)  Re  CLrk'?  Trusts,  1  C.  B. 
497.    Pease  v.  Pattinson,  32  C.  D. 

l04. 

(6)  Atty.-Qen.  v.  Tancml,  1 
Eden.  15.  Atty.-Gen.  v.  Munby, 
1  Meriv.  327.  See  also  Atty.-Gen. 
V.  Wliorwood,  1  Ves.  Sen.  534.  It 
■vvns  said  by  Lord  Northington,  in 
The  Atty.-Gen.  v.  Toncred,  that  the 


exception  extends  only  to  collegis 
established  in  the  University  at  the 
time  of  the  statute :  but  this  dis- 
tinction was  doubted  by  Lord 
Loughborough  :  Atty.-Gen.  v. 
Bowyer,  3  Ves.  728. 

(c)  Atty.-Gen.  v.  Stewart,  2 
Meiiv.  143.  Nor  to  the  East  In- 
dies :  Mayor  of  Lyons  v.  E.  I. 
Comp.,  1  Moo.  P.  G.  175,  298. 
Mitford  V.  Reynolds,  1  Phill.  C.  C. 
185,  192.  Whicker  v.  Hume,  7 
H.  L.  C.  124. 

(rf)  Curtis  V.  Hutton,  14  Ves. 
537. 

(e)  3  Russ.  Chanc.  C.  328.  5 
Bligh,  N.  C.  593.  The  gift  would 
have  been  good  if  the  trustees  had 
had  an  option  of  buying  the  lands* 
&c.,  either  in  Scotland  or  in  Eng- 
land. 


bequests  of 
proceeds  of 
land,  &c.,  to 
be  laid  out  in 
Scotland : 
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cases  of 
bequests  to 
legatees, 
ncconipanied 
by  bequests 
to  charity  : 


Gift  over  if 
the  previous 
gift  should  be 
void  under  the 
statute. 


made  in  England,  gave  the  residue  of  bis  personal  estate  to 
trustees,  of  whom  some,  but  not  all,  were  resident  in  Scot- 
land, upon  trust,  to  lay  out  tbe  same  in  tbe  purcbase  of  lands, 
or  rents  or  inberitance  in  fee  simple,  for  tbe  intent  expressed 
in  an  instrument  of  even  date  witb  bis  Will ;  and  by  tbat  in- 
strument bo  directed  tbe  trustees  of  bis  Will  to  pay  tbe  rents 
annually  to  certain  otber  trustees  wbo  at  all  times  were  to  bo 
persons  residing  witbin  twenty  miles  of  Montrose,  to  be  by 
tbem  applied  to  tbe  relief  of  indigent  ladies  in  Montrose,  or 
witbin  twenty  miles  of  tbat  to\\n:  It  was  bolden  by  Lord 
Lyndburst,  and  afterwards  by  tbe  House  of  Lords,  tbat  tbe 
bequest  was  void. 

It  is  necessary  to  advert  to  a  class  of  bequests  on  wbicb  the 
Georgian  statute  was  beld  not  to  operate.  Tbis  class  consists 
of  cases  wbere  tbere  is  a  bequest  to  particular  legatees,  to 
wbicb  tbe  statute  does  not  apply,  accompanied  by  a  disposi- 
tion void  by  tbe  operation  of  tbe  statute :  In  tbese  cases  tbo 
rule  is,  tbat  if  tbe  two  objects  are  not  inseparably  blended, 
tbe  bequest  in  favour  of  tbe  unobjectionable  purpose  will  be 
supported,  altbougb  tbe  cbaritable  disposition  sball  fail  (/) : 
but  if  tbe  unobjectionable  bequest  be  so  mixed  up  with  tbe 
purpose  of  tbe  cbarity,  as  to  be  dependent  on  it,  tbo  bequest 
must  be  considered  indivisible  and  void  (</). 

A  gift  over  to  take  effect  if  tbe  previous  gift  should  bo 
adjudged  void  by  tbe  Law  of  Mortmain,  is  valid  (/t). 

Bequests  to  cbaritable  uses,  made  void  by  tbe   statute 


;t" 


(/)  Blandfortl  v.  Fackerell,  4 
Bro.  C.  C.  394.  Doe  v.  Aldridgc, 
4  T.  R.  234.  Atty.-Gen.  v.  Step- 
ney, 10  Ves.  22.  Waite  v.  Webb, 
Madd.  &  Geld.  71.  Doe  v.  Pitcher, 
6  Taunt.  359.  Doe  v.  Wrighte,  2 
B.  &  A.  710.  Doe  v.  Harris,  16 
M.  &  W.  517. 

(g[)  Durour  v.  Motteux,  1  Vea. 
Sen.  323.  Atty.-Gen.  v.  Qoulding, 
2  Bro.  C.  C.  428.  Atty.-Gen.  v. 
Whitchurch,  3  Ves.  141.  Atty.- 
Gen.  V.  Davies,  9  Ves,  535.    Atty.- 


Gen.  V.  Hinxman,  2  Jac.  &  Walk. 
170.  Limbiey  f.  Gurr,  Madd.  & 
Geld.  151.  See  also  Morice  v.  Bp. 
of  Durham,  10  Ves.  538.  Mitford 
V.  Reynolds,  1  Pliill.  Ch.  C.  185, 
196.  16  Sim.  105.  Smith  v. 
Oliver,  11  Bear,  481.  Re  Cox,  7 
C.  D.  204. 

(A)  Carter  v.  Green,  3  Kay  &  J. 
591.  Warren  v.  Rudall,  4  Kny  & 
J.  603.  Hall  I'.  Warren,  9  H.  L.  C. 
420. 


III. 
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devolve  on  the  testator's  heir(0,  or  his  next  of  kin  (/i),  or  the 
residuary  legatees,  according  to  the  nature  of  the  property 
bequeathed,  and  the  language  of  the  Will  {I). 

It  must  be  observed  in  conclusion,  that  purposes  of 
liberality  and  benevolence,  or  private  charity,  do  not  amount 
to  "  charitable  uses,"  in  the  sense  in  which  that  expression  is 
used  in  the  Courts  of  Law  and  Equity,  with  reference  to  the 
present  subject :  Thus,  a  bequest  in  trust  for  such  objects  of 
"benevolence  and  liberality  "  as  the  trustee  in  his  own  dis- 
cretion shall  most  approve  {m),  is  not  a  legacy  to  a  charitable 
use.  So  it  was  held  by  the  Court  of  King's  Bench  (n),  that 
a  devise  to  trustees  of  a  reversion  in  land,  to  be  applied  by 
them  and  their  successors,  and  the  officiating  ministers  for 
the  time  being  of  a  Methodist  congregation,  as  they  should 
think  fit  to  apply  the  same,  was  not  a  devise  to  charitable  uses 
within  the  stat.  0  Geu.  II.  c.  36.  Again,  a  bequest  for  such 
"  benevolent  purposes,"  as  the  trustees  in  their  integrity  and 
discretion  may  agree  on  (o),  or  "  to  be  given  in  private 
charity"  {it)  is  not  to  be  considered  a  bequest  to  charitable 
uses  {q). 
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On  whom  tlio 
bequests  7oid 
by  the  statute 
devolve. 

Indefinite 
bequests  for 
liberal  or 
benevolent 
Ijurpoaes,  or 
private 
charity,  not 
charitable 
uses. 


(J)  Arnold  V.  Chapman,  1  Ves. 
Sen.  108.  Gibbs  v.  lUimsey,  2  \. 
&  B.  294. 

(k)  Howse  V.  Chapman,  4  Ves. 
642. 

(I)  See  ante,  p.  585.  Cooke  v. 
Stotionei-s'  Company,  3  Myhi.  & 
K.  262.  Henchman  v.  Atty.-Gen., 
3  M.  &  K.  485. 

(r/i)  Morlce  v.  Bp.  of  Durham,  9 
Ves.  399.     10  Ves.  52=>. 

(n)  Doe  V.  Copestuke,  6  East, 
328. 

(o)  James  v.  Allen,  3  Meriv.  17. 
As  to  cases  where  the  dispositioii 
of  a  fund  for  charitable  purposes  is 
left  to  the  discretion  of  legatees  in 
trust,  see  Waldo  v.  Caley,  16  Ves. 
206.  Down  v.  Worrall,  1  M.  &  K. 
561.  Horde  v.  Lord  Suffolk,  2  M. 
&  K.  59.  Ellis  V.  Selly,  1  Mylne 
&  Or.  286.     Baker  v.  Sutton,   1 


Keen,  224.  Nightingale  v.  Goul- 
bunj,  5  Hare,  484.  2  Phill.  Ch.  C. 
594.  Townshend  c.  Carus,  3  Hare, 
257.  Kendall  v.  Granger,  3  Bear. 
300.  Salusbury  v.  Denton,  3  Kaj' 
&  J.  529.  Wilkinson  v,  Lindgren, 
L.  R.  5  Ch.  570. 

(p)  Ommanney  r.  Butcher,  1 
Turn.  &  Buss.  260.  See  also  Vezey 
V.  Jamson,  1  Sim.  &  Stu.  71.  Nash 
V.  Morley,  5  Bear.  177. 

(q)  Where  a  Will  contained  a 
direction  that  debts  and  legacies 
(other  than  charitable  legacies) 
should  be  paid  out  oi  impure 
personalty  and  charitable  legacies 
out  of  pure  personalty  and  a  be- 
quest to  each  of  ten  poor  clergy- 
men of  the  Church  of  England  to 
be  selected  by  a  friend  of  the  tes- 
tator's, it  was  held  by  Malins, 
V.-C,  that  these  were  not  charit- 
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This  distinction  is  attended  with  important  consequences, 
inasmuch  as  the  rule  is  completely  established,  that  where  a 
charitahlr  purpoow  (in  the  technical  sense)  is  expressed,  how- 
ever general,  the  bequest  shall  not  fail  on  account  of  the 
uncertainty  or  failure  of  the  object ;  but  the  particular  mode 
of  application  will  be  directed  by  the  King's  sign  manual  in 
some  cases,  in  others  by  the  Court  of  Chancery  (r).  But 
where  a  bequest  is  for  a  purpose  of  liberality  or  benevolence, 
or  private  charity,  not  amounting  to  a  "  charitable  use,"  and 
is  of  a  nature  so  general  and  undefined  as  to  be  incapable  of 
being  executed  by  the  Court,  it  fails  altogether,  and  the  heir- 
at-law,  or  the  next  of  kin,  as  the  case  may  be,  becomes  entitled 
to  the  property  (s),  as  in  the  case  of  bequests  void  by  the 
statute. 


able  legacies,  but  payable  out  of  the 
testator's  general  estate.  Thomas 
V.  Howell,  L.  R.  18  Eq.  198. 

(»•)  By  Sir  Wm.  Grunt  in  Mo- 
rice  V.  Bishop  of  Durham,  9  Ves. 
405.  Simon  v.  Barber,  5  llus?. 
112.  Hayter  v.  Trego,  5  Russ.  11.3. 
Bennett  v.  Hayter,  2  Li  av.  81.  At- 
tomej-^-Gen.  r.  Lawes,  8  Hare,  32. 
Loscombe  v.  Wintringham,  13 
Beav.  87.  The  distinction  seenis 
to  be  that,  wlicre  there  is  a  general 
ir.'.'efinite  charitable  purj)ose,  not 
fixing  itself  on  any  particular  ob- 
ject, the  disposition  is  in  the  King 
by  the  sign  manual;  but  where 
the  ;  rt  is  to  trustees,  witli  general 
or  Seine  objects  pointed  out,  which 
fail,  the  Court  will  take  upon  itself 
the  execution  of  the  trust :  Om- 
manney  v.  Butcher,  1  Turn.  &  Russ. 
270.  Moggridge  v.  Thackwell,  7 
Ves.  36.  Atty.-Gen.  v.  Gladstone, 
13  Sim.  7.  Reeve  v.  Atty.-Gen.,  3 
Horc,  191.  Pocock  v.  Atty.-Gen., 
3  C.  D.  342.  Wilkinson  v.  Lind- 
gien,  L.  R.  5  Ch.  570.  Ee  Jar- 
ir.an'8  Estate,  8  C.  D.  584.  For 
cises  where  the  Court  executed 
the  trust  cy-prk,  see  Atty.-Gen.  v. 


Ironmongers'  Co.,  2  M.  &  K.  576. 
Atty.-Gen.  v.  Boultbee,  2  Ver-.  380. 
Hayter  v.  Trego,  5  Russ.  113. 
Mayor  of  Lyons  v.  Adv.-Gen.  of 
Bengal,  1  App.  Gas.  91.  Biscoe  v. 
Jackson,  35  C.  D.  460.  lie  Slevin 
[1891],  2  Ch.  236,  reversing  Stir- 
ling, J.  [1891],  1  Ch.  373.  For 
cases  where  the  Court  would  not 
execute  the  trust  cn-prh,  see  Clierry 
r.  Mott,  1  M.  &  Cr.  123.  Clarke 
V.  Taylor,  1  Drew.  642.  Russell 
V.  Kellett,  3  Sm.  &  G.  264.  Lang- 
ford  V.  Gowland,  3  Gift'.  617.  New 
V.  Bonaker,  L.  R.  4  Eq,  655.  Re 
Prison  Charities,  L.  R.  16  Eq.  129. 
Fisk  V.  Atty.-Gen.,  L.  R.  4  Eq.  521. 
Re  Ovey,  29  C.  D.  560.  Re  White's 
Trusts,  33  C.  D.  449. 

(s)  Morice  v.  Bishop  of  Durham, 
9  Ves.  399.  10  Ves.  522.  James 
V.  Allen.  3  Meriv.  17.  Ommanney 
V.  Butcher,  1  Turn.  &  Russ.  260. 
Vezey  v.  Jamson,  1  Sim.  &  Stu. 
71.  Fowler  v.  Garlike,  1  Russ.  & 
M.  232.  Ellis  V.  Selby,  1  M.  &  Cr. 
286.  Williams  v.  Kershaw,  5  CI. 
&  F.  111.  Kendall  v.  Granger,  5 
Beav.  300,  Dolan  v.  Macdermot, 
L.  R.  6  Eq.  60.    L.  R.  3  Ch.  676. 
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It  will  be  seen  in  the  foregoing  pages  that  bequests  arc 
sometimes  void  by  reason  of  their  falling  within  the  Mort- 
main Stntute,  and  sometimes  by  reason  of  the  uncertainty  of 
the  bequest  or  the  failure  of  the  object,  and  that  generally 
when  the  bequest  is  wholly  void  the  heir-at-law  or  next  of 
kin,  as  the  case  may  be,  becomes  entitled  to  the  property. 
Hometimed,  however,  questions  arise  by  reason  of  the  bequest 
being  held  only  partially  void,  and  in  such  cases  the  rule  would 
8eem  to  be  somewhat  as  follows,  that  whore  there  is  a  gift  of 
money  on  trust  to  apply  a  portion  of  the  income  for  a  definite 
purpose,  and  then  to  apply  the  surplus  for  another  purpose,  if 
the  first  gift  fails,  the  whole  income  falls  into  the  surplus,  and 
that  whether  or  not  you  can  fairly  ascertain  what  is  the 
extreme  sum  required  for  the  first  purpose  (0,  the  principle 
being  that  only  so  much  of  the  fund  as  is  required  for  the 
illegal  purpose  is  to  be  abstracted,  and  the  gift  for  the  illegal 
purpose  being  void  none  is  required,  and  consequently  the 
entire  fund  remains  applicable  to  the  valid  purpose  («). 

The  effect  of  the  Mortmain  and    Charitable   Uses  Act,  f-*  *  ss  Vict. 
1888,  has  been  much  altered  by  the  Mortmain  and  Charitable 
Uses  Act,  1891,  which  provides: — 

Sect.  3.  "Land  in  the  Mortmain  and  Charitable  Uses 
Act,  1S88,  and  in  this  Act,  shall  include  tenements  and  here- 
ditaments, corporeal  or  incorporeal,  of  any  tenure,  but  not 
money  secured  on  land  or  other  personal  estate  arising  from 
or  connected  with  land ;  and  the  definition  of  land  contained 
ill  the  Mortmain  and  Charitable  Uses  Act,  1888,  is  hereby 
repealed." 

Sect.  4.  "  In  this  Act  the  word  '  assurance  '  shall  have  the  Meaning  of 
same  meaning  as  in  the  Mortmain  and  Charitable  Uses  Act, 
1888." 


c.  73. 


Definition  of 
"land." 
61  &  52  Vict, 
c.  42. 


assurance. 


{t)  Magistrates  of  Dundee  v. 
Morris,  3  Macq.  134.  Fisk  v. 
Atty.-Gen.,  L.  R.  4  Eq.  521 .  Daw- 
son V.  Small,  L.  R.  18  E(i.  114. 
Re  Williams,  5  C.  D.  735.  Re 
Biikett,  9  C.  D.  576.  Re  Vaiiglian, 
33  C.  D.  187.    Compare  Chapman 


V.  Brown,  6  Ves.  404.  Fowler  v. 
Fowler,  33  Beav.  616.  Cramp  v. 
Playfoot,  4  K.  &  J.  479. 

(h)  As  to  marslmlling  assets  in 
favour  of  cluiritable  beiiuests,  see 
post,  p.  1590. 
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Land  assured 
by  Will  for  a 
charitable 
purpose  to  bo 
sold 


Land  after 
expiration  of 
time  limited 
for  sale  to  be 
sold  by  order 
of  Charity 
Commissioners. 


16  &  17  Vict. 
e.  137. 


Personal  estate 
by  will  directed 
to  bo  laid  out 
in  land  not  to 
be  so  laid  out. 


Poiverto  retain 


Sect.  5.  "Laud  may  be  assured  by  Will  to  or  for  tho 
benefit  of  any  charitable  use,  but  except  as  hereinafter  pro- 
vided, such  land  shall,  notwithstanding  anything  in  the  Will 
contained  to  the  contraiy,  be  sold  within  one  year  from  the 
death  of  the  testator,  or  such  extended  period  as  may  be  de- 
termined by  the  High  Court,  or  any  Judge  thereof  sitting  at 
Chambers,  or  hy  the  Charity  Commissioners  "  {x). 

Sect.  G.  "So  soon  as  the  time  limited  for  the  sale  of 
any  lands  under  any  such  assurance  shall  hav3  expired 
without  completion  of  the  sale  of  the  land,  the  land  unsold 
shall  vest  forthwith  in  tho  official  trustee  of  charity  lands,  and 
the  Charity  Commissioners  shall  take  all  necessary  steps  for 
the  sale  or  completion  of  the  sale  of  such  land  to  be  effected 
with  all  reasonable  speed  by  the  administering  trustees  for 
the  time  being  thereof,  and  for  this  purpose  the  said  (Com- 
missioners may  make  any  order  under  their  seal  directing 
such  trustees  to  proceed  with  the  sale  or  completion  of  the 
sale  of  the  said  land  or  removing  such  trustees  and 
appointing  others,  and  may  provide  by  any  such  order  for  the 
payment  of  the  proceeds  of  sale  to  the  official  trustees  of 
charitable  funds  in  trust  for  the  charity,  and  ibr  the  payment 
of  the  costs  and  expenses  incurred  by  the  said  administering 
trustees  in  or  connected  with  such  sale,  and  every  such  order 
shall  be  enforceable  by  the  same  means  and  be  subj  "ict  to  the 
same  provisions  as  are  applicable  under  the  Charitable  Trusts 
Act,  1853,  and  the  Acts  amending  the  same,  respectively, 
to  any  orders  of  the  said  C  )mmissioners  made  thereunder." 

Sect.  7.  "Any  personal  estate  by  Will  directed  to  be  laid 
out  in  tho  purchase  of  land  to  or  for  the  benefit  of  any 
charituble  uses  ahall,  except  ns  hereinafter  provided,  be  hold 
to  or  for  the  benefit  of  the  charitable  uses  as  though  there 
had  been  no  such  direction  to  lay  it  out  in  the  purchase  of 
land." 

Sect.  8.  "It  shall  bo  lawful  for  the  High  Court,  or  any 


(,(•)  Land  assured  for  Technical 
and  ludustriul  Institutions  under 
66  &  56  Vict.  c.  29,  is  excepted 


from  this  section  by  s.  10  of  that 

Act. 


Ch.  I.  §  II.]  To  Charitable  Uses. 


927 


Judge  thereof  sitting  at  Chambers,  or  for  the  Charity  Com- 
missioners, if  satisfied  that  land  assured  by  Will  to  or  for  the 
benefit  of  any  charitable  use,  or  proposed  to  be  purchased  out 
of  personal  estate  by  Will  directed  to  be  laid  out  in  the 
purchase  of  land,  is  required  for  actual  occupation  for  the 
purposes  of  the  charity  and  not  as  an  investment,  by  order  to 
sanction  the  retention  or  acquisition,  as  the  case  may  be,  of 
such  land." 

Sect.  9.  "  This  Act  shall  only  apply  to  the  Will  of  a  testa- 
tor dying  after  the  passing  of  this  Act "  {y). 

Sect.  10.  "Nothing  in  this  Act  contained  shall  limit  or  saving, 
affect  the  exemptions  contained  in  Part  III.  of  the  Mortmain 
and  Charitable  Uses  Act,  1888,  or  apply  to  any  land  or 
personal  estate  to  be  laid  out  in  the  purchase  of  land  acquired 
under  any  assurance  to  which  such  exemptions  or  any  of 
them  apply,  or  shall  exclude  or  impair  any  jurisdiction  or 
authority  which  might  otherwise  be  exercised  by  a  Court  or 
Judge  of  competent  jurisdiction  or  by  the  Charity  Com- 
missioners." 


land  in  certain 
cases. 


Application  of 
Act. 


(y)  The  Act  applies  to  all  cases 
in  which  the  testator  dies  after  the 
date  of  the  passing  of  the  Act, 


whether  the  Will  Avas  made  hefore 
or  after  such  date,  ih  Bridger, 
[1893]  1  C'i.  44. 
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^         '        CHAPTER    THE    SECOND. 

OP   THE   CONSTRUCTION   OF   WILLS   OF   PERSONALTY. 

SECTION    I. 

Of  the  General  llules  of  Construction. 

XT  is  obviously  not  within  tho  scope  of  this  Treatise  to  enter 
fully  into  the  general  doctrine  of  the  construction  of  Wills. 
It  may,  however,  be  useful  to  state  brlrfly  '  jjve  of  the  most 
important  rules  which  have  been  estabUsucu  upon  this  sub- 
ject.  And  it  may  also  bo  expedient  to  prefix  a  statement  of 
the  general  principle  on  which  Wills  are  to  be  expounded. 

The  question  in  expounding  a  Will  is  not  what  the  testator 
meant,  but  what  is  the  meaning  of  his  words  :  The  use  of  the 
expression,  that  the  intention  of  the  testator  is  to  bo  the 
guide,  unaccompanied  with  the  constant  explanation  that  it  is 
to  be  sought  in  his  words,  and  a  rigorous  attention  to  them, 
is  apt  to  lead  the  mind  insensibly  to  speculate  upon  what  the 
testator  may  be  supposed  to  have  intended  to  do,  instead  of 
strictly  attending  to  the  true  question,  which  is,  what  that 
which  he  has  written  means:  Tho  Will  must  be  ey  ;  jsod 
in  writing,  and  that  writing  only  is  to  be  considered.  v  i  I  "i 
construing  that  writing,  tho  rule  is  to  read  it  in  tho  oi.  i.  ^r 
and  grammatical  sen' "  of  the  words,  unless  some  obviuua 
absurdity  or  some  repugnance  or  inconsistency  with  the 
declared  intentions  of  the  writer,  to  be  extracted  from  tho  whole 
instrument,  should  follow  from  so  reading  it  {a). 


(a)  Abbott  V.  Middleton,  7  H. 
L.  C.  114,  liy  Lord  Weuslcydalo. 
(iiinlon  V.  Goiilon,  5  II.  &  C.  254. 
Where  tho  words  of  a  Will  are 
unambiguous,  they  cannot  be  de- 


ptirtcd  from  merely  becauac  they 
lead  to  conseiiuencca  capricious  or 
even  harsh  and  uiireusonable ;  but 
where  they  are  capable  of  two 
iniorpretations    that  construction 
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1.  Techuical  words  are  not  necessary  to  give  effect  to  any  i.  Technical 
species  of  disposition  (h).     Therefore,  where  the  testator  used  necessary, 
the  words  "  all  my  personal  estates,"  and  it  was  clear  beyond      , 

all  doubt  upon  the  face  of  the  Will  that  the  testator  meant  by 
these  words,  not  what  is  technically  understood  by  them,  but 
the  real  property  over  which  he  had  an  absolute  personal 
power  of  disposition,  it  was  holden  that  the  freehold  passed  by 
this  description  (c).  So  on  the  other  hand,  if  on  the  whole 
Will  it  clearly  appears  that  the  testator's  intention  was  to 
bequeath  leasehold  property,  in  which  he  had  a  chattel  interest 
only,  under  the  description  of  his  real  estate,  such  intention 
shall  be  carried  into  effect  [d). 

2.  Nevertheless,  if  technical  words  are  used  by  the  tes-  2.  Technical 


of  them  is  to  be  adopted  which  is 
in  accordance  with  an  intelligible 
and  reasonable,  and  not  a  capricious 
or  anomalous,  result.  Bathurst  v. 
Errington,  2  App.  Cas.  698.  A 
testator  must  not  be  presumed  to 
intend  an  absurdity  ;  nevertheless, 
if  shown  by  the  context  or  by  the 
whole  Will  to  have  so  intended,  the 
intention,  if  not  illegal,  must  be 
carried  out.  Rhodes  v.  Rhodes,  7 
App.  Cas.  192, 

(6)  By  Lord  Kenyon,  in  Hay  r. 
Coventry,  3  T.  R.  8G. 

(c)  Doe  V.  Tofield,  11  Ea-st,  24(i. 
Roe  V,  Pattison,  1 G  East,  22 1 .  D(  le 
V.  Haslewood,  (i  A.  &  E.  167.  Doe 
r.  Pratt,  ihuL  180.  And  the  words 
"  all  the  rest "  have  been  held  in  a 
holograph  Will  containing  no  tech- 
nical words  to  pass  real,  as  well  as 
personal,  property,  although  there 
was  no  prior  mention  of  realty  in 
tlie  Will.  Attree  v.  Atlree,  L.  R. 
11  Eij.  280. 

(d)  Hobson  v.  Bl.ickbvu-n,  1 
llylne  «&  K.  571.  Goodman  r. 
Edwards,  2  Mylnc  &  K.  75!). 
Read  v.  Backhouse,  2  Russ.  &  M. 

W.E. — VOL.  II. 


516.  Doe  r.  Cranstoun,  7  M.  &  W. 
1.  Swift  r.  Swift,  1  De  Gex,  F.  & 
J.  160.  A  testator  devised  a  farm 
by  the  description  "my  freehold 
farm  and  lands  situate  at  E."  The 
Will  contained  no  residuary  devise. 
The  farm  comprised  about  seventy- 
si.v  acres,  of  which  twenty-six  were 
copyhold.  It  was  held  that  the 
copyhold  parts  of  the  farm  passed 
under  the  devise.  Ke  Bright  Smith, 
31  C.  D.  314.  In  this  case  Hall  v. 
Fisher,  1  Coll,  47,  and  Stone  r. 
Greening,  13  Sim.  309,  were  dis- 
tinguished on  the  ground,  inter  alia, 
that  in  those  cases  there  was  a 
residuary  devise,  and  there  was  no 
room  lV)r  the  operation  of  the  pre- 
sumption that  one  who  has  gone 
through  the  form  of  making  a  Will 
does  not  intend  to  die  intestate. 
See  Be  Harrieon,30  C.  D.  390, 393. 
By  the  26th  section  of  the  Wills 
Act  a  general  devise  of  tiie  testa- 
tor's lands  shall  include  copyhold 
and  leasehold  as  well  an  freehold 
lauds.  As  to  the  construction  of 
this  section,  see  Butler  v.  Butler 
28  C.  D.  68. 
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words  to  lio 
taken  in  tlicir 
legiil  sense. 
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tator,  he  will  be  presumed  to  employ  them  in  their  legal 
sense,  unless  the  context  contained  a  clear  indication  to  the 
contrary  {e),  "  If  words  of  art,"  said  Lord  Alvanley,  in 
Thelliisson  \.  Woodford  if),  "are  used,  they  are  construed 
according  to  the  technical  sense,  unless  upon  the  whole  Will 
it  is  plain  that  the  testator  did  not  so  intend."  Courts, 
therefore,  have  no  right  or  power  to  say  that  the  testator 
did  not  understand  the  meaning  of  the  words  he  has  used, 
or  to  put  a  construction  upon  them  different  from  what  has 
been  long  received,  or  what  is  affixed  to  them  by  the  law  (g). 
But  where  the  intention  of  the  testator  is  plain,  it  will  be 
allowed  to  control  the  legal  operation  of  words  however 
technical  (/t). 

The  rule  above  stated  has  been  carried  so  far,  that,  in  some 
instances,  the  testator  has  been  presumed  to  use  words  and 
forms  of  expression  in  the  sense  which  they  have  acquired 
by  decided  cases,  although  such  sense  be  different  from  their 
ordinary  and  natural  meaning  (t). 

But  it  has  been  laid  down  by  high  authority  that  in  con- 
struing a  Will  of  personal  property,  the  terms  that  are  used 


(e)  Lane  r.  Lord  Stanhope,  (5 
T.  R.  352,  by  Lord  Kenyon,  Phil- 
lips V.  Garth,  3  Bro.  C.  C.  68,  by 
BuUer,  J.  Buck  v.  Norton,  1  Bos. 
&  Pull.  57, 1>y  Eyre,  C.  J.  Smiih 
V.  Butcher,  10  c'  1).  113,  116.  A 
testator  devised  "all  real  estate  of 
which  he  niiyht  die  neised."  It  was 
held  that  "seised  being  a  purely 
technical  word  must  he  construed 
according  to  its  technical  meaning, 
Leach  v.  Jay,  6  C.  D.  406.  5) 
C.  D.  42.  In  construing,  how- 
ever, the  autograph  Will  of  an 
illiterate  man,  the  usual  mean- 
ing of  technical  language  may  be 
disregarded,  but  no  word  which 
has  a  clear  and  definite  operation 
can  be  struck  out.  Hall  v.  Warren, 
9  H.  L.  C.  420.  Where  a  testator 
in  n  foreign  Will  expresses  him- 


self in  teclinical  language  of  the 
place  where  made  and  where  he  is 
domiciled,  to  obtain  the  intention 
the  technictil  terms  must  be  in- 
terpreted by  the  meaning  put  on 
them  in  the  system  of  law  from 
which  they  are  borrowed.  Studd 
r.  Cook,  8  App.  Cas.  577. 

(/)  4  Ves.  329. 

(g)  By  BuUer,  J.,  in  Hodgson 
)'.  Ambrose,  Dougl.  341.  See  also 
Milnes  r.  Slater,  8  Ves.  306.  Doe 
r.  Perratt,  G  M.  &  Gr.  342,  p'r 
Parke,  B.  Towns  r.  AVentwortii, 
1 1  Moo.  P.  C.  543, 2Kr  Lord  Kings- 
down. 

(/t)  Vauchamp  v.  Bell,  Madd.  & 
Geld.  343.  (i  Cruise's  Dig.  148, 
3rd  edit. 

(i)  Baines  v.  Dixon,  1  Ves.  Sen, 
41.    Wilniot  V.  Wilmot,  8  Ves.  10. 
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Where  there  is 
a  general  intent 
mil  a  par- 


in  the  Will  are  to  be  construed  according  to  the  ordinary 
acceptation  of  language  in  the  transactions  of  mankind  (j). 

It  may  be  useful,  in  this  place,  to  advert  to  the  well- 
known  principle,  that  where  there  is  a  general  intent,  and  a 
particular  one,  the  particular  is  to  be  sacrificed  to  the  general  il^e'parUcular 
intent  (Ic) :   Which   doctrine,  perhaps,  when   rightly  under-  '><  *«  "je  sacri- 

liccd  to  the 

stood,  amounts  to  no  more  than  an  example  of  the  rule  now  ^jenerai. 
under  consideration,  viz.  that  technical  words,  or  words  of 
known  legal  import,  shall  have  their  legal  effect,  unless, 
from  subsequent  inconsistent  words,  it  is  very  clear  that  the 
testator  meant  otherwise  (l).  For  instance,  if  the  testator 
bequeaths  real  property  to  a  man  and  the  heirs  of  his  body, 
or  to  a  man  for  life,  with  a  subsequent  limitation  to  the  heirs 
of  his  body,  this  creates  an  estate  tail  according  to  the 
clearly  established  rules  of  law ;  and,  therefore,  the  estate 
tail  so  created  shall  not  be  cut  down  into  an  estate  for  life, 
although  the  Will  contains  subsequent  words  expressive  of 
an  intention  that  the  heirs  of  the  body  of  the  devisee  shall 
take  as  tenants  in  common  (»«).  It  is  true  that  heirs  of  the 
body  cannot  take  as  tenants  in  common ;  but  it  does  not 
follow  that  the  testator  did  not  intend  that  the  heirs  of  the 
body  should  take,  because  they  cannot  take  in  the  mode  pre- 
scribed :   This  only  follows,  that,  having  given  to  heirs  of 


(./')  By  Lord  Lyndhiirst,  in 
Piirker  f.  Marcluuit,  1  Plul.  Ch. 
C.  360  :  approved  by  "Wood,  V.-(,\, 
Kay,  375.  lie  Bedson's  Trusts,  28 
(J.  D.  523, 525,  jier  Brett,  M.  K. 

(k)  Robinson  v.  Robinson,  1 
Burr.  38.  Jesson  v.  Wright,  2 
Bligh.  49.  Doe  v.  Harvey,  4  B.  & 
C.  620. 

{I)  By  Lord  Redesdale,  in  Jos- 
fou  r.  Wright,  2  Bligh,  56,  57. 
Jenkins  v.  Hughes,  8  H.  L.  C.  571, 
Doe  r.  Gallini,  5  B.  &  AdoL 
621.  Lees  v.  Moseley,  1  Y.  &  Coll. 
589.  Toller  i-.  Attwood,  15  Q.  B. 
!)2!),  954.  Towns  r.  Wentwortli, 
11    Moo.    P.    C.    543,   iKr    Lord 


Kingsdown.     Forslirook   r.    Fors- 
brook,  L.  R.  3  Ch.  93. 

(hi)  Jesson  v.  Wright,  2  Bligh, 
1  (reversing  Doe  v.  Jesson,  5  M. 
&  S.  95,  and  overruling  Doe  r. 
Goff,  11  East,  668).  Doe  c.  Fea- 
therstone,  1  B.  &  Adol.  944.  See 
also  Reece  r.  Steele,  2  Sim.  233. 
Mortimer  v.  West,  2  Sim.  274. 
Ward  r.  Bevil,  1  Younge  &  Jerv. 
51'?.  Jack  V.  Fether'^ton,  9  Bligh, 
238.  Dunk  v.  Fe.mer,  2  Russ.  & 
M.  566.  Douglas  r.  Congreve,  1 
Beav.  59.  Tate  v.  Clarke,  1  Beav. 
100.  Roddy  i'.  Fitzgerald,  OH.  L. 
C.  823. 
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3.  Construc- 
tion must  be 
on  the  whole 
Will : 


same  words 
occurring 
more  than 
once  : 


the  body,  he  could  not  modify  that  gift  in  the  two  different 
ways  which  ho  desired  (n).  The  particular  intent,  then,  that 
the  heirs  of  the  body  should  take  as  tenants  in  common,  must 
be  sacrificed  to  the  general  intent  that  there  should  be  an 
estate  tail ;  and  therefore  the  words  "  as  tenants  in  common," 
may  be  rejected  (o).  Nevertheless  the  words  "  heirs  of  the 
body  "  will  yield  to  a  clear  particular  intent,  that  the  estate 
should  be  only  for  life  (p). 

3.  The  construction  of  the  Will  is  to  be  made  upon  the 
entire  instrument,  and  not  merely  upon  disjointed  parts  of  it : 
and  consequently  all  its  parts  are  to  be  construed  with  refer- 
ence to  each  other  {q).  So  the  language  of  the  Will  ought  io 
be  construed  with  reference  to  the  codicil ;  and  rice  versa  (r). 

Hence,  general  words  in  one  part  of  a  Will  may  be  re- 
strained in  cases  where  it  can  be  collected  from  any  other 
part  of  the  Will,  that  the  testator  did  not,  mean  to  use  them 
in  their  general  sense  (s). 

Hence,  also,  generally  speaking,  if  the  same  words  occur 
in  different  parts  of  the  same  Will,  they  must  be  taken  to 
have  been  used  everywhere  in  the  same  sense,  unless  there 
appears  a  clear  intention  to  the  contrary  (t).  But  this  rule 
does  not  preclude  the  Court  from  putting  a  different  con- 


()i)  By  Lord  Redesdale,  in  Jes- 
80U  V.  Wright,  2  Bligli,  57. 

(o)  See  Doe  v.  Harvey,  4  B.  & 
C.  610. 

(j))  By  Lord  Eldon,  in  Jes.soii 
r.  "Wright,  2  Bligh,  53.  Joixlan  v. 
Adams,  6  C.  B.  N.  S.  748,  9  C.  B. 
N.  S.  483.  See  also  Jenkins  r. 
Hnghes,  8  H.  L.  C.  571.  Guni- 
nioe  r.  Howes,  23  Beav.  184.  As 
to  controlling  thaj^rimd/ariemoim- 
ing  of  the  word  "issue,"  liy  the 
context,  see  the  cases  collected 
2)ost,  ]).  971  et  scq. 

(q)  Turpine  v.Forreyner,  1  Bulst. 
101.  Be  Bedson'i  Trusts,  28  C.  D. 
523,  525,   per    Brett,  M.   R.     A 


codicil  is  to  he  taken  as  a  com- 
ponent part  of  the  Will;  see 
ante,  p.  6. 

(r)  Darley  v.  Martin,  13  C.  B. 
083.  Hartley  v.  Tribher,  16  Beav. 
510.  See  also  Cator  v.  Cator,  14 
Beav.  463. 

(a)  Strong  V.  Teatt,  2  Burr.  912. 
Doe  V.  lleade,  8  T.  R.  122.  Whit- 
more  V.  Trelawney,  6  Ves.  130. 
Crone  r.  Odell,  1  Ball  &  Beat.  466. 
(t)  Whitmore  v.  Craven,  2  Chanc. 
Cas.  169.  Dalzell  v.  Welch,  2 
Sim.  319.  Ridgeway  v.  Munkit- 
trick,  1  Dr.  &  W.  93,  jJt'c  Sugden, 
C.  Rhodes  r.  Rhodes,  27  Beav. 
413. 
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struction  upon  the  same  words,  even  though  used  only 
once  in  a  Will,  when  applied  to  diflerent  subject-matters. 
Thus,  in  Forth  v.  Chapman  («),  where  the  testator  devised 
real  and  personal  estate  to  A.,  and  if  he  should  die,  and 
leave  no  issue  of  his  hodij,  then  to  B. ;  Lord  Macclesfield  said, 
that  it  might  be  reasonable  enough  to  take  the  same  words 
as  to  the  different  estates  of  realty  and  personalty  in  different 
senses,  and  as  if  repeated  by  two  several  clauses ;  and  that 
the  words,  "leave  no  issue,"  as  applied  to  the  jiersonal 
estate,  should  be  taken  to  mean,  leave  no  issue  at  the  time  of 
his  death,  but  as  applied  to  the  freehold  to  mean  an  indcji- 
nite  failure  of  issue :  And  this  case  has  been  considered  as  an 
authority  in  many  subsequent  instances  for  a  different  con- 
struction of  the  same  words  in  a  Will  as  applied  to  different 
subjects  (ar).  i        ■         :  , 

It  must  be  further  observed,  that  where  there  is  no  con- 
nexion by  grammatical  construction,  or  direct  words  in  refer- 
ence, or  by  the  declaration  of  some  common  purpose,  between  !°oYher ^  *° 
distinct  bequests  ia  a  Will,  the  rule  now  under  consideration 
will  not  justify  the  drawing  in  aid  the  special  terms  of  one 
bequest  to  the  construction  of  another,  although  in  its 
general  terms  and  import  similar,  and  applicable  to  persons 
standing  in  the  same  degree  of  relationship  to  the  testator ; 
and,  although  there  is  no  apparent  reason,  other  than  the 
different  wording  of  the  clauses,  to  presume  that  the  testator 
had  a  different  purpose  in  view  («/). 


when  one 
bequest  con- 
stnied  with 


kurr.  912. 
Whit- 
res.  1:30. 
keat.  466. 
|2Chanc. 
i'elch,  2 
I  Munkit- 
Suj^den, 
b7   Beav. 


(«)  1  P.  Wins.  067. 

(x)  Sheffield  v.  Loi-d  Orrery,  ."} 
Atk.  288.  Stafford  v.  Buckley, 
2  Ves.  Sen.  180.  Southby  v. 
Stonehouse,  2  Ves.  Sen,  'ji6.  Doe 
r.  Smitli,  5  M.  &  S.  131,  132.  Doe 
V.  Ewart,  7  A.  &  E.  636,  659.  See 
also  Carter  v.  Bentall,  2  Beav.  551. 
Byng  V.  Lord  Strafford,  5  Beav. 
558.  Head  v.  Eandall,  2  Y.  &  Coll. 
Ch.  C.  231.  Buckle  v.  Fawcett,  4 
Hare,  536, 542. 

(2/)   Spirt  V.  Bence,  Cro.  Car. 


368.  Doe  v.  Wright,  8  T.  R.  64. 
S.  C,  in  C.  P.,  nomine  Doe  v.  Child, 

1  New  Rep.  335.  Eight  v.  Compton, 
267.  Chaniliers  v.  Brailsford,  18 
Ves.  368.  But  where  there  is  a 
clear  omission  in  a  Will  reference 
may  he  made  to  a  similar  gilt  in 
the  same  Will  to  assist  in  ascer- 
taining what  the  omission  is. 
Mellor  v.  Daintree,  33  C.  D.  198. 
And  see  Loveday  v.  Hopkins, 
Ambl.  273.  Gittings  v.  McDermott, 

2  M.  &  K.  69. 


il 


T 


984 


Of  Legacies.        [Pt.  ill.  Bk.  in. 

The  tendency,  however,  of  modem  decisions  (and  good 
sense  appears  to  require  it)  is  to  read  the  different  clauses 
in  the  Will  referentially  to  each  other,  unless  they  are  clearly 
independent  {z). 


4.  Effect  must 
bo  given  to 
every  word  : 


if  two  imits 
are  iiTeeon- 
oileablo,  tlio 
latter  will 
previii!. 


4.  The  Court  is  bound  to  give  effect  to  every  word  of  the 
Will,  without  change  or  rejection,  provided  an  effect  can  be 
given  to  it,  not  inconsistent  with  the  general  intent  of  the 
whole  Will  taken  together  {a).  Thus,  if  one  devises  land 
to  A.  B.  in  fee,  and  afterwards  in  the  same  Will  devises  the 
san»c  land  to  CD.  for  life,  both  parts  of  the  Will  shall 
stand ;  and  in  the  construction  of  law,  the  devise  to  C.  D. 
shall  be  first  (h).  But  where  it  is  impossible  to  form  one 
consistent  whole,  the  separate  parts  being  absolutely  irrecon- 
cileable,  the  latter  will  prevail  (c). 

It  must  not,  however,  ^je  understood,*  that  because  the 
testator  uses  in  one  part  of  his  Will,  words  having  a  ckar 
meaning  in  law,  and  in  another  part,  words  inconsistent  with 
the  former,  that  the  first  words  are  to  be  cancelled  or  over- 
thrown {(I).  A  contrary  principle  is  now  fully  established 
in  the  doctrine  already  considered,  that  the  general  intent, 
although  first  expressed,  shall  overrule  the  particular  (e). 


'■v'i 


f).  Wonls  may 
he  transposed, 
supplied,  or 
rejected,  to 
iulvanre  the 
apparent 
intention  : 


5.  The  Will  must  be  most  favourably  and  benignly  expounded 
to  pursue,  if  possible,  the  intention  of  the  testator  (/). 


/'I 


(•)  Fold  v.  Ford,  6  Hare,  492, 
by  Wigram,  V.-C. 

((()  Gray  v.  Minnethorpe,  3  "\'es. 
lOo.  Constantine  v.  Constantinc, 
(i  Ves.  102.  Doe  r.  Rawding,  2  B. 
&  A.  448.  Hall  v.  Warren,  9  H. 
L.  C,  420. 

(ft)  Anon.  Cro.  Eliz.  9.  Doe  v. 
Davic»,  4  M.  &  "W.  599. 

(c)  Constantine  v.  Constantine, 
G  Ves.  100.  Doe  v.  Biggs,  2  Taunt. 
109.  Sim  V.  Doughty,  5  Ves.  24.3. 
Wykham  v.  "Wykliam,  18  Ves.  421. 
Slierratt  ».  Bentley,  2  Mylne  &  K. 


149.  ilorrall  v.  Sutton,  1  Phill. 
Ch.  C.  533.  See  also  4  Beav.  478. 
5 Beav.  100.  Shipperdson v. ToMer, 
1  Y.  &  Coll.  C.  C.  441. 

((f)  By  Lord  Redesdale  in  Jesson 
r.  A\'iiglit,  2  Bligh,  5G. 

(e)  Ante,  p.  931. 

(/)  Touch8t.434.  2  Black.  Com. 
381.  Thus,  where  a  testator  hy 
his  Will  gave  a  legacy  of  7,000/. 
upon  trust  for  the  benefit  of  his 
married  daughter  and  her  children ; 
and  after  reciting  that  he  had  given 
a  bond  for  3,000/.  for  her  husband 


:| 
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To  effectuate,  therefore,  the  clear  intention,  as  apparent 
upon  the  whole  Will,  words  and  limitations  may  be  trans- 
posed (<;),  supplied  (/t),  or  rejected  (/).     But  the  rule  is,  that 


lie  directed  that  what  should  re- 
main due  on  the  bond  at  his  death 
Hhiiuid  he  paid  out  of  the  legacy  : 
and  l)y  a  codicil  made  ahout  twelve 
months  afterwards,  the  testator  re- 
cited that  he  had  paid  the  3,000/. 
and  other  sums  for  which  he  was 
bound  for  the  huslmnd  to  an 
amount  exceeding  5,000/.  on  the 
whole,  and  directed  that,  unless 
that  sum  at  least  should  be  repaid 
previously  to  his  decease,  the  sum 
of  5,000/.  should  be  taken  in  part 
payment  of  the  7,000/.  And  it 
was  admitted  that  the  husband  had 
not  repaid  5,000/.  It  was  held  that 
the  testator  intended  that  what  at 
his  decease  should  be  due  to  him  in 
respect  of  these  sums  should  to  an 
extent  not  exceeding  5,000/.  be  de- 
ducted from  the  daughter's  legacy, 
and  an  account  was  directed  of  the 
amou.it  remaining  unpaid  of  sums 
advanced  by  the  testator  for  the 
daughter's  husband.  Ite  Taylors 
Estate,  22  C.  J.\  495. 

(tj)  Hudson  V.  Bryant,  1  Coll. 
081. 

(/i)  Doe  V.  Micklem,  6  East,  48C, 
493, 494.  Kirkpatrick  v.  Kirkpat- 
rick,  13  Ves.  476.  Montagu  r. 
Nucella,  1  Euss.  Chanc.  Cas.  171, 
172,  Abbott  v.Middleton,  21  Bear. 
143.  7  H.  of  L.  68.  But  see  the 
observations  of  Wood,  V.-C.  in 
Hope  V.  Potter,  3  Kay  &  J.  206, 
209.  Mellor  v.  Daintree,  33  C.  D. 
198.  In  Re  Redfem,  6  C.  D.  133, 
a  testator  directed  his  trustee  to 
stand  possessed  of  5  equal  7th 
parts  of  the  moneys  arising  from 
the  sale  and  conversion  of  his  real 
ond  personal  estate  upon  trust  to 


invest,  and  during  the  respective 
lives  of  his  said  daughters,  Eliza- 
beth, Sarah,  Eliza,  Mar}',  and  Huii- 
nah,  to  pay  the  interest  to  his  said 
daughters  respectively  for  their 
separate  use.  He  then  directed 
his  trustees  from  and  after  the 
death  of  Elizabeth  to  stand  pos- 
sessed of  one-lifth  of  the  trust  se- 
curities upon  trust  for  thecliildrcu 
of  Elizabeth,  and  from  and  after  the 
death  of  Sarah  as  to  another  one- 
fifth  upon  trust  for  the  children  of 
Sarah  ;  and  from  and  after  the 
death  of  Eliza  as  to  another  one- 
iiftli  ujjon  trust  for  the  children  of 
Mary  (thus  omitting  to  provide  for 
Eliza's  children,  and  failing  to 
dispose  of  Mary's  one-fifth  after 
her  death) ;  rnd  from  and  al'ter 
the  death  of  Hannah  as  to  amlher 
one-fifthupon  trust  for  the  chil  -n 
of  Hannah.  The  Will  also  cmi- 
tained  a  power  to  the  trustee  until 
"the  part  or  i^hare  of  the  said 
trust  moneys  of  the  issue  of  any  of 
my  said  daughters  "should  become 
payable  to  apply  the  same  in 
the  maintenance  of  such  issue. 
And  it  was  hehl  that  a  clause 
similar  in  terms  to  the  clauses 
giving  interest  to  the  children  of 
Elizabeth,  Sarah,  Mary,  and 
Hannah  respectively,  but  giving 
an  interest  in  one-fiftli  of  tho 
trust  securities  to  the  children  of 
Eliza,  and  disposing  of  Mary's  one- 
flfth  after  her  death  must  have  been 
accidentally  omitted,  and  that  the 
Will  ought  to  be  read  and  con- 
strued as  if  such  a  clause  were 
contained  in  it. 

(i)  Jesson  r.  Wright,  2  Bligh,  1. 
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or    con- 
strued "and," 
and  vice  versa  : 
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words  in  a  Will  are  not  to  be  rejected  or  supplied,  unless 
there  cannot  be  any  rational  construction  of  the  words  as  they 
stand  (k),  or  the  rejection  or  insertion  is  necessary  to  carry 
out  the  manifest  intention  of  the  Will  (l). 

So,  in   order   to   advance  the  apparent   intention   of  the 
testator,  "  or  "  may  be  construed  "  and  "  (?«)  and  rice  versa  (n), 


Sherratt  v.  Bentley,  2  Mylne  &  K. 
149.  Thu8  the  words  of  u  previous 
l)i!qiiest  will  not  be  affected  by  an 
eiioiieous  reference  to  it  in  a  later 
part  of  the  Will.  lie  Duke,  KJ 
CD.  112. 

(A;)  By  Lord  Eldon,  in  Cham- 
bers V.  Brailsford,  19  Ves.  654. 
S.  C.  2  Meriv.  25.  Peacock  v.  Stock- 
ford,  3  De  Gex,  M.  &  G.  73,  77. 
Pride  v.  Fooka,  3  De  G.  &  J.  252. 

(I)  Sweeting  v.  Prideaux,  2  C.  D. 
413.  Thus  in  Key  v.  Key,  1  De 
G.  M.  &  G.  73, 84.  Knight-Bruce, 
L.  J.,  said  :  "  In  common  with  all 
men  I  must  acknowledge  that  there 
are  many  cases  upon  the  construc- 
tion of  documents  in  which  the 
spirit  is  strong  enough  to  overcome 
the  letter  :  cases  in  which  it  is 
impossible  for  a  reasonable  being 
upon  a  careful  perusal  of  an  in- 
strument not  to  be  satisfied  from  the 
contents  that  a  literal,  a  strict  or 
an  ordinary  interpretation  given  to 
particular  passages  would  disap- 
appoint  and  defeat  the  intention 
with  which  the  instrument  read  as 
a  whole  persuades  and  convinces 
him  that  it  was  framed.  A  man 
so  convinced  is  authorised  and 
bound  to  construe  the  writing  ac- 
cordingly." And  in  Towns  v. 
Wentworth,  11  Moo,  P.  C.  526, 
543,  Lord  Kingsdown  said :  "  When 
the  main  purpose  and  intention  of 
the  testator  are  ascertained  to  the 
satisfaction  of  the  Court,  if  particu- 
lar expressions  are  foundin  the  Will 


which  are  inconsistent  with  such 
intention  though  not  sufficient  to 
control  it,  or  which  indicate  an 
intention  which  the  law  will  not 
permit  to  take  effect,  such  expres- 
sions must  be  discarded  or  motli- 
fied  :  and,  on  the  other  hand,  if 
the  Will  shows  that  the  testator 
must  necessarily  have  intended  an 
interest  to  be  given  which  there 
are  no  words  in  the  Will  expressly 
to  devise,  the  Court  is  to  supply  the 
defect  by  implicalion,  and  thus  to 
mould  the  language  of  the  testator 
so  as  to  carry  into  effect  as  far  as 
possible  the  intention  which  it  is 
of  opinion  that  the  testator  has 
on  tiic  whole  ^\'iil  sufficiently 
declared." 

(»i)  Richaixlson  v.  Spraag,  1  P. 
Wms.  434.  Eccard  v.  Brooke,  2 
Cox,  213.  Lachlan  v.  Reynolds, 
9  Hare,  796.  Shand  v.  Kidd,  19 
Beav.  310.  Bentley  v.  Meech,  25 
Beav.  197.  Created  v.  Created,  20 
Beav.  621.  Greenway  v.  Green- 
way,  2  De  Gex,  F.  &  J.  128. 
Johnson  v.  Simcock,  7  H.  &  N. 
344.  Maude  v.  Maude,  22  Beav. 
290.  The  construction  of  "  and  " 
for  "  or "  was  not  allowed  in  Git- 
tings  V.  McDermott,  2  M.  &  K.  69. 
Mortimer  v.  Hartley,  6  Exch.  60. 
Barker  v.  Young,  33  Beav.  353. 
Blundell  v.  Chapman,  33  Beav.  648. 
Cooke  i\  Mirehouse,  34  Beav.  27. 
Holland  v.  Wood,  L.  R.  11  Eq.  91. 
Wingfieldi;.Wingfield,  9  C.  D.  658. 

(h)  Hetherington  v.  Oakman,  2 
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in  cases  of  legacies,  as  well  as  devises  of  real  estate.  So  "  if  " 
may  be  construed  "  when  "  for  the  same  purpose  (o).  So,  upon 
the  whole  context,  the  word  "  paid  "  may  be  construed  "  pay- 
able "  or  "  vested  "  {p).  And  the  words  "  leaving  "  any  child 
maybe  construed  "  having  "  (7).  And  the  word  "having" 
maybe  construed  "  having  had  "  (r).  And  the  word  "  payable  " 
may  bo  construed  "  vested  "  (s).  And  the  word  "  survivor  " 
may  bo  construed  "  other  "  {t).  So  the  words  "  not  survive  " 
maybe  construed  as  equivalent  to  die  in  "  tlie  lifetime  of"  (h). 


Y.  &  Coll.  C.  C.  299.  Stapleton 
V.  Stapleton,  2  Sim.  N.  S.  212. 
Maynanl  r.  Wright,  26  Beav.  285. 
Tliis  construction  was  refused  in 
Pearson  v.  Ilutter,  3  D.  G.  M.  &G. 
.398.  Day  v.  Day,  Kay,  703. 
Coates  V.  Hart,  32  Beav.  349. 
Grey  v.  Pearson,  G  H.  L.  C.  (51. 
tiecconiLe  r.  Evans,  28  Beav. 
440.  ilalcolni  r.  Malcolm,  21 
Beav.  225.  Hawksworth  v.  Hawks- 
worth,  27  Beav.  1.  "  And  "  may  be 
construed  "  or  "  when  one  member 
of  the  compound  sentence  is  in- 
cluded in  the  other,  and  would  be 
.superfluous  unless  disjoined ;  Day 
r.  Day,  Kay,  703,  708,  by  Wood, 
V.-C.  This  construction  is  gene- 
rally made  in  favour  of  vesting,  and 
not  to  defeat  a  vested  gift :  ibid. 

(0)  Smart  v.  Clark,  3  Russ. 
Chanc.  Cas.  365.  But  see  Bartle- 
raan  v.  Murchison,  2  Euss.  «&  M. 
136. 

{p)  Martineau  r.  Rogers,  8  De 
Gex,  M.  &  G.  328. 

(f/)  Kennedy  v.  Sedgwick,  3  Kay 
&  J.  540.  White  r.  Hill,  L.  R.  4 
Ec^.  265.  Re  Bro\vn'8  Trusts, 
L.  R.  16  Eq.  239.  White  v.  Hight, 
12  C.  D.  751  ;  this  case,  however, 
lias  been  overruled  in  the  Court  of 
Appeal.  Re  BaU,  40  C.  D.  11. 
Tlie  principle  of  construction 
whereby  in  the  case  of  a  gift  over  on 


death  without  "leaving"  cliildren, 
the  word  "  leaving  "  is  construed 
"  having,"  so  as  not  to  take  away 
an  interest  previously  vested,  will 
not  readily  be  applied  where  the 
subject-matter  of  the  gift  is  an 
annuity  whicli  ex  i;i<(;rnii/iiiuv(dves 
the  notion  of  personal  enjoyment. 
Re  Hemingway,  45  C.  D.  453. 

(r)  White  v.  Hill,  L.  R.  4  Eq. 
265.  Bryden  v.  Willett,  L.  R. 
7  Eq.  472. 

(s)  Haydon  v.  Rose,  L.  R.  10 
Eq.  224.  So  '"vested"  may  be 
read  "  indefeasible  ;  "  Re  Edmond- 
son's  Estate,  L.  R.  5  Eq.  389. 
Greenhalgh  v.  Bates,  L.  R.  2  P.  & 
D.  47.     See  ^os<,  p.  1122. 

(0  Wilmot  r.  Wilmot,  8  Ves. 
10.  Eyre  v.  Marsden,  4  M.  &  Cr. 
240.  Hurry  v,  Morgan,  L.  R.  3 
Eq.  152.  Re  Arnold's  Trusts,  L.  R. 
10  E(i.  252.  Waite  r.  Littlewood, 
L.  R.  8  Ch.  70.  Re  Palmer's 
Trusts,  L.  R.  19  Eq.  320.  Cross  i-. 
Maltby,  L.  R.  20  Eq.  378.  AVake 
V.  Varah,  2  C.  D.  348.  Lucena  r. 
Lucena,  7  C.  D.  255.  But  in  Re 
Horner,  19  C.  D.  186,  the  Court 
refused  to  construe  "survivcn*  or 
survivors ''  as  "  other  or  others." 
For  other  cases  to  the  same  efl'ect 
see  post,  pp.  1.332,  1333. 

()()  Reed  v.  Braithwaite,  L.  K.  11 
Eq.  514. 
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strucd 
"  when : " 
"paid"  con- 
strued 
"  i)ayable  : " 
"leaving" 
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"  iiaving : " 
"liaving" 
construed 
"liuvinijliad;" 
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construed 
"vested : " 
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"  receivable '" 
construed 
"received;  " 

"  without 
having  is^suc  " 
construed 
"  without 

issue  : " 

"  next  sur- 
vivinj;  son  " 
read  "  next 
younger  aur 
viving  son  :  " 

"entitled  " 
read  "  entitled 
in  pos8es'''nn:" 

"  ascertained  " 
construed 
'•  made  cer- 
tain : " 

"  at  their 
death  "  con- 
strued, at 
their  rcspci- 
tive  deaths. 

Gift  to 
daughters  to 
bo  "settled 
upon  theiLi 
strictly." 


Mistake  in  m 
Will. 
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So  the  word  "  receivable  "  may  bo  construed  "  received  "  (r)- 
So  "  without  having  issue  "  may  bo  construed  in  all  respects 
as  the  same  as  "  without  issue  "  (ji).  So  "  next  surviving 
son"  may  bo  construed  "next  yjunger "  and  not  "next 
elder"  surviving  son(x).  So  the  word  "entitled"  must  bo 
read  "  entitled  in  possession  "  if  the  context  requires  it  Q/). 
So  the  expression  "in  possession"  maybe  read  as  meaning 
"  entitled  to  a  vested  estate  tail  in  remainder  "  (r).  So  the 
word  "  ascertained  "  should  bo  construed  "  made  certain  "('')• 
And  the  words  "  at  their  death  "  should  bo  construed  "  at  the 
death  of  each  respectively  "(i). 

In  Loch  v.  Baglcfi  (c),  where  a  testate  directed  that  his 
daughters'  shares  under  his  Will  should  be  "  settled  upon 
themselves  strictly,"  it  was  held  by  Lord  Eomilly,  M.  11., 
that  the  income  of  each  daughter's  share  should,  during  the 
joint  lives  of  herself  and  her  husband,  be  paid  to  her  for  life 
for  her  separate  use  without  power  of  anticipation ;  and  if 
she  died  first,  then  her  share  should  ^  she  should  by  will 

appoint,  and  in  default  of  appointn  j  her  next  of  kin, 

exclusively  of  her  husband  ;  and  if  she  survived,  then  to  her 
absolutely.         ;         ^-v  ; 

But  a  mistake  in  a  Will  cannot  bo  corrected,  or  an 
omission  supplied,  unless  it  clearly  appears  by  fair  inferenco 
from  the  whole  Will  {d).     But  a  clerical  error  can  be  corrcctcil 


((•)  Re  Dodgsoii's  Trust.'*,  1  Drew. 
440.  AVest  r.  Miller,  L.  R.  6  Eq. 
59. 

{w)  Eastwood  v.  Lockwoml,  L. 
R.  3  Eq.  487,  49.5.  Whfive  a  gift 
to  the  chililren  is  a  vesi  ,d  gift,  it 
will  not  become  divested  by  the 
use  of  the  words  in  case  the  parent 
die  "  leaving  no  issue  " :  and  "  leav- 
ing no  issue,"  should  be  con- 
strued "having  had  no  issue." 
Trehame  v.  Lay  ton,  L.  R.  10  Q.  B. 
459.  White  v.  Hight,  12  C.  D. 
751,  but  this  case  has  been  over- 
ruled.    2?eBell,  40C.  D.  11. 


(a;)  Eastwood  r.  Lockwood,  L.  W. 
3  £(1.  487. 

{y)  Ee  Clinton'.s  Trust.'*,  L.  E. 
13E(i.  295.  lie  Noyce,  31  CD. 
75. 

(2)  Foley  V.  Burnell,  1  ]3ro.  C*. 
C.  274. 

(a)  Sidebottoni  v.  Sidobottoni, 
L.  R.  2  P.  &  D.  365. 

(6)  Wills  V.  Wills,  L.  R.  20  Ecj. 
342. 

(c)  L.  R.  4  E(i.  122. 

(rf)  Philipiis  V.  Chamberlaine,  4 
Ves.  57.  Dent  v.  Pepys,  Madd.  & 
Geld.  351.    As  to  the  application 
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by  a  Court  of  Coustruction  where,  if  uncorrected,  it  makes  the 
Will  absurd,  and  the  proper  correction  can  be  gathered  from 
the  context  (f).  And  an  erroneous  statement  in  fact  will  bo 
corrected,  and  will  not  be  binding  on  a  legatee  so  as  to  cut 
down  an  express  gift  (/).  Hence  not  only  in  cases  of  devises 
of  real  estate,  but  also  of  Wills  of  personal  property.  Courts 
of  construction  cannot,  in  their  interpretation  of  the  inten- 
tion of  the  testator,  pay  the  least  regard  to  any  variance 
between  the  Will  as  it  stands,  and  the  instructions  given  for 
preparing  it  {(j). 

Again,  an  express  bequest  cannot  be  controlled  by  the  licqucst  not  tt. 
reason  assigned  :  The  assigned  reason  may  aid  in  the  con-  ),y  ti,o  rcnsnii 
struction  of  doubtful  words,  but  cannot  warrant  the  rejection  ="'*"  ^°''  '* ' 
of  words  that  are  clear  Qi).  Nor  can  any  express  disposition  nor  !>>•  infu- 
be  varied  by  inference  or  argument  from  other  parts  of  the  other  parts  (,t 


Much  less  shall  tlio  obvious  construction  of  a  Will  *''"  Will,  nor 

liy  its  iinnicn- 


Will  ((•) 

be  controlled  by  the  inconvoiuent  or  unmcritorious  nature  of  torious  nature 
the  bequest (/.)  :  On  the  contrary,  the  Court  is  bound  to 
correct  every  inaccuracy  and  impropriety  of  terras  in  advance- 
ment of  the  manifest  intention  of  the  testatoi",  however 
undeserving  it  may  be  of  favour  in  a  Court  of  Justice  {I). 
Where,  indeed,  the  literal  force  of  expressions  differs  in  a 
Will,  it  is  a  true  rule  to  seek  for  the  intention  of  the  testator 
rather  in  a  consistent  and  rational  purpose,  than  in  a  purpose 
inconsistent  and  irrational  (;h). 


of  puol  evidence  to  rectify  mis- 
takes in  the  description  of  legatees. 
See  fod,  p.  1012  tt  seq. 

(c)  lie  NDrtlien's  Estate,  28  C. 
D.  153. 

(/)  Ee  Taylor's  Estate,  22  C.  D. 
495,  overruling  lie  Aird's  Estate, 
12  C.  D.  291 ;  but,  in  Be  Wood, 
32  C.  D.  517,  lie  Aird's  Estate 
was  said  not  to  have  been  over- 
ruled, and  was  followed. 

(g)  Murray  v.  Jones,  2  V.  &  B. 
318.  See  further,  on  this  point, 
as  to  Wills  of  realty,  Webber  v. 


Stanley,  16  C.  B.,  N.  S.  698. 

(h)  Cole  V.  Wade,  16  Ves.  46. 

(i)  Collett  V.  Lawrence,  1  A'es. 
269.  Jones  r.  Colbeck,  8  Ve.«. 
42. 

(k)  Thellusson  v.  Woodford,  4 
Ves.  329.  Smith  v.  Streatfield,  1 
Meriv.  358.  Defflis  r.  Goldschniidt, 
1  Meriv.  419. 

(l)  Thellusson  v.  Woodford,  4 
Ves.  311,  by  La^vrence,  J. 

(7?i)  Jenkins  v.  Herries,  4  Madd 
67. 
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ti.  Wlioie 
worils  arc 
capable  of  a 
twofold  con- 
struction. 

7.  Where  in- 
tention cannot 
take  effect  in 
part. 


8.  Constnic- 
tion  of  Wills 
niaJe  by 
testators 
domiciled  in 
a  foreign 
country. 

!>.  Will  speaks 
from  testators 
deatli. 


6.  Where  words  are  capable  of  a  twofold  construction,  the 
rule  is,  even  in  the  case  of  a  deed,  and  much  more  in  tlie  case 
of  a  Will,  to  adopt  such  as  tend  to  make  it  good  («). 

7.  The  intention  of  the  testator  is  not  to  be  set  aside  because 
it  cannot  take  effect  to  the  full  extent,  but  it  is  to  work  as  far 
aa  it  can  (o). 

8.  It  is  a  settled  rule,  that,  in  the  conscruction  of  a  Will 
of  perrionalty  made  by  a  testator  domiciled  in  a  foreign  coun- 
try, the  lex  domicilii  must  prevail,  unless  there  is  sufficient 
on  the  face  of  the  Will  to  show  a  dififerent  intention  {p). 

9.  A  Will  of  personalty,  whether  made  before  or  after 
the  Wills  Act,  speaks  from  the  time  of  the  testator's 
death  (7). 

♦  ■ 
SECTION  II. 

Modes  of  Description  of  a  Lcfjatce. 

The  object  of  this  section  is  to  consider  what  persons  are 
entitled  to  legacies  under  particular  modes  of  description. 

In  general,  no  rule  is  better  settled,  than  that  legatees 
must  answer  the  description  and  character  given  of  them  in 
the  Will :  but  it  will  appear,  from  the  cases  adduced  in  the 
course  of  the  present  section,  that  there  are  many  important 
exceptions  to  it. 


(»i)  By  Lord  Talbot,  in  Atkinson 
V.  Hutchinson,  3  P.  Wms.  260. 
]ly  Lawrence,  J.,  in  Tliellunson  ". 
Woodford,  4  Ves.  312.  Martelli 
V.  HoUoway,  L.  R.  5  H.  L.  532. 

(0)  Thellusson  v.  Woodford,  4 
Yea.  326,  by  Buller,  J. 

(p)  Story's  Conflict  of  Laws, 
8s.  479  a,  479  m,  490, 491.  Enoliin 
V.  Wylie,  10  H.  L.  0.  1.  Martin 
V.  Lee,  14  Moo.  P.  0. 142.  Crispin 
V.  Doglioni,  3  S\v.  &  Tr.  96.  S.  C. 
sitb  noil'..  Doj^lioni  v.  Crispin,  L.  R. 


1  H.  L.  ,301.  Whicker  v.  Hume,  7 
H.  L.  C.  124,  156,  165,  166.  Ee 
Wilson's  Trusts,  L.  R.  1  E(|.  247. 
S.  C.  sub  nom.  Shaw  v.  Gould, 
L.  R.  3  H.  L.  55.  Studd  r.  Cook, 
8  App.  Cas.  57".  As  to  what  is 
sullicient  to  sbow  an  intention 
that  a  Will  should  operate  accord- 
ing to  law  foreif^n  to  that  of  the 
testator's  doniicil :  see  Bradfcrd  v. 
Young,  20  C.  D.  656  ;  29  C.  1), 
617. 

{q)  Ante,  p.  174.     Post,T^.  1299. 


Ch.  II.  §  II.]      Description  of  Legatee. 

(A.)  Who  are  entitled  nnder  the  description  of  1.  "  Children  :  " 
2.  "Grandchildren:"  3.  "Wife;'  "Husband:"  4. 
" Xepheivs  and  Nieces:  "  5.  "  Cousins." 

1.  "  Children."  Generally  speaking,  every  person  who 
at  the  time  of  the  testator's  death  falls  within  the  prescribed 
class  of  "  children  "  will  be  entitled  :  But  where  it  appears 
from  express  declaration,  or  clear  inference  upon  the  Will, 
that  the  testator  intended  to  confine  his  bequests  to  those  only 
who  answered  the  description  at  the  date  of  the  instrument, 
such  intention  must  be  carried  into  effect  (r).  A  Court  of 
Equity,  however,  is  always  anxious  to  include  rU  children 
in  existence  at  the  time  of  the  death  of  the  testator  (s) :  and 
particular Ij',  when  he  stands  in  the  relation  of  parent  to  the 
legatees,  the  Court,  presuming  that  he  intended  to  do  his 
duty  in  providing  for  all  his  children  at  his  death,  will  lay 
hold  of  any  general  expression  to  give  effect  to  his  presunied 
intention,  and  will  not  permit  such  general  expression  to 
be  narrowed  by  the  context  {t). 

The  leading  principle  is,  that  where  a  bequest  is  immediate 
to  "  children  "  in  a  class,  children  in  existence  at  the  death 
of  the  testator,  and  these  alone,  are  entitled  (») ;  (amongst 
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1.  "CliiWrcii" 
in  a  class : 


when  oonfinnl 
to  those  exit- 
ing at  tlifidaiu 
of  the  Wil'  : 


when  conlincil 
to  tl'oso  exist- 
ing ."it  the 
(lentil  of  the 
testator. 


()•)  Sliere'  r.  Bishop,  4  Bro.  C. 
C.  55,  See  also  Crossly  v.  Clare, 
Ambl.  397.  Yiiier  v.  Francis,  2 
Cox,  191,  192. 

(s)  Riii^rose  r.  Bramliani,  2  C(Jx, 
384. 

{t)  Matcliwick  r.  Cock,  3  Ves. 
609.  Freemai.tle  v.  Taylor,  15 
Ves.  363.  But  althougli,  Avhere 
the  effect  of  postponing  the  vesting 
of  the  shares  of  chihlren  to  the 
period  of  division  would  he  to 
leave  the  family  of  a  child  -lying 
before  that  period  without  pro- 
vision, the  Cotirt  leans  strongly  in 
favour  of  early  vesting,  yet,  where 
a  testator  provides  for  all  his  issue 
living  at  the  period  of  division, 
his  words  wiil  not  he  strained  in 


order  to  make  the  shares  vest  at 
an  earliei  I'riod.  lie  Deigliton's 
Settled  Estates,  2  C.  D.  783. 

(w)  Roberts  v.  Higman,  ]  Bro. 
(^  '^. 532, in  notis.  Vin er  i-. Fiancis, 
2  Bro,  C.  C.  658.  S.  C.  2  Cox, 
190.  Crone  v.  Odell,  1  Bull  & 
Beat.  459.     Davidson  ■".  Dallas,  14 


Ves.  570. 
Madd.  .332. 
2  Cox,  384. 
11  Sim.  41. 
Kay.  638. 


Scott  I".  Harwood,  5 

Ringrose  r.  Bramhani, 

DoWittev.  DeWitte, 

Mann  r.  Thompson, 

Coventry  v.  Coventry, 


2  Dr.  &  Sm,  470.  Rogers  c.  Mutcli, 
10  C.  D.  25.  Whenever  there  are 
v.'ords  of  immediate  heijuest  nsei  I 
ill  a  Will  indicative  of  a  class,  the 
words  must  he  taken  to  denote  the 
class  as  it  is  constituted,  either  ,it 


i 
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!      i 


III 


■ 


■i"'    r  - 


Children  born 
after  testator's 
ileatli  may  be 
ciititlcil  iiiuier 
l)ei|iiest  to 
"cliildreii  " 
ill  ii  class. 


which  children  en  ventre  sa  mere  are  to  bo  considered)  (x)  : 
And  it  will  make  no  difference  that  the  bequest  is  to  children 
"begotten  or  to  he  begotten (y). 

It  must,  however,  be  observed,  that  children  born  after  the 
testator's  death  may  be  entitled  under  a  bequest  to  "  children  " 
in  a  class,  in  cases  where  the  division  of  the  fund  among  the 
legatees  is  deferred  until  a  particular  period  which  takes  place 
after  his  deceose  (s).  Thus  where  legacies  are  given  to  "  the 
children  "  of  A.,  when  a  child  or  children  attain  a  particular 
age  {(i),    or   to   be   divided   amongst   them  at   the  death  of 


the  date  of  the  Will  or  iit  the  death 
of  the  testator  :  Parker  r.  Tiiotnl, 
11  H.  L.  C.  143,  164,  by  Lcnl 
Westbury.  A  devise  of  real  estate 
will  be  ti'eated  as  imniediato,  not- 
withstanding it  is  subjei't  to  a  term 
to  secure  annnities,  and  a  child 
born  after  tlie  death  of  the  testator, 
but  before  the  death  of  tlu'  annui- 
tants, will  be  excluded  from  the 
class.  Singleton  v.  (iilbert,  1  Bro. 
C.C.  542(«.),  1  (.'ox,  (i8. 

(u:)  Doc  V.  Clarke,  2  II.  Bl.  :}!)n. 
Rawlins  v.  Pawlins,  2  Cox,  42r). 
Trower  i>.  Butts,  1  Sim.  &  Stu. 
181.  Pearce  v.  Carrinnton,  L.  R. 
8  Ch.  9G!).     But  where  a  testatrix 

bequeathed  101)0/.  "  to  eaili  of  the 
three  children  of  my  niece,"  and  at 

the  date  of  the  Will  there  was  a 

I'ourtl'.    child    in    ri  ntir    kh    mere 

which  was  bovn  before  the  death  of 

the  testatrix,  it  was  held  by  Hall, 
V'.-C,  that  the  three  children  born 

at  the  date  of  the  Will  only  were 

( tititled  to  leijiacies.     lie  Emery's 

JCstate,  3  C.  I).  300. 
(?/)  Sprackling  v,  Ranier,  1  Dick. 

344.     Storrs  r.  Benbow,  2  M.  &  K. 

46.      3    ])e    CJex,  Al.    &    (J.  3!)0. 

Early  v,  Middleton,  14  Beav.  403. 

Butler    V.    Lowe,    10    Sim.    317. 

Mann    i\   Thompson,    Kay,    (i38. 

Dias  r.  De  Livera,  T)  Ai)p.  Cas.  1 23, 


134.  A  different  rule  jjrevails  as 
to  real  estate :  SeeQooch  r.  Gooch, 
14  Beav.  565,  3  De  Gcx,  M.  &  O. 
366.  Locke  r.  Dunloj),  39  C.  D. 
387.  As  to  whether  a  bequest  to 
children  "  to  be  born,"  or  "  here- 
after to  be  born,"  or  "that  viatj 
be  born,"  includes  children,  i»  ex- 
istence at  the  date  of  the  Will, 
see  I'^arly  r.  Benbow,  2  Coll.  342. 
Early  r.  Middleton,  14  Beav.  453. 
Townshend  v.  Early,  28  Beav.  429, 
S.  C.  3  De  C  ?x,  F.  &  J.  1.  Almack 
r.  Horn,  1  Hemm.  &  M.  630. 
(libbons  r.  (Jibbons,  6  App.  Cas. 
471. 

(:.)  See  Ojiiienheim  r.  Henry, 
10  Hare,  441. 

(rt)  (iiimore  r.  Severn,  1  Bro. 
C.  C.  582  (recognized  per  M.  R. 
in  Ringrose  r.  Bramlmm,  2  Cox, 
385).  Hoste  t\  Pratt,  3  Ves.  730. 
Hughes  r.  Hughes,  14  Yes.  256. 
Curtis  r.  Curtis,  6  Madd.  14. 
Balm  V.  Balm.  3  Sim.  492.  Tit- 
comb  r.  Buiicr,  3  Sim.  417.  Blonse 
r.  Burgh,  2  Beav.  221.  Gardner 
r.  James,  6  }3eav.  170.  Clarke  r. 
Clarke,  8  Sim.  59.  The  age  how- 
ever must  be  such  as  not  to  offend 
against  the  rule  against  perpetui- 
ties, /.('.,  the  jieriod  of  distribution 
must  not  be  one  which  may  not 
occur    M-ithin    twenty-one    years 
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13.  {h),  any  child  who  falls  under  the  description  at  the  time 
when  the  fund  is  to  he  diri(Zc(/,  is  entitled  to  a  share,  although 
not  born  till  after  the  testator's  death  (c) ;  and  although  born 
of  a  subsequent  marriage  (</) ;  and  whether  the  gift  be  vested 


After  the  death  of  the  testator  or  a 
hfe  or  lives  in  heiug  :  AVilliams  r. 
Tcale,  G  llun^,  2.39.  But  it  is 
sutricient  if  one  memher  of  the? 
class  reach  the  age  of  <listiibutiou 
in  tlie  lifetime  of  the  testator,  be- 
cause then  the  maxiinnni  of  the 
class  would  be  ascertained  in  his 
lifetime  by  virtue  of  the  rule  that 
no  (jiikl  born  after  the  period  of 
distribution  has  any  claim  (see 
poM,  note  (/) ;  ami  no  gift  could 
])ossil)ly  vest  at  a  time  offending 
against  the  rule  against  perpetui- 
ties ^  Picken  v.  Matthews,  10  C.  1). 
264. 

(h)  Ellison  r.  Airey,  1  Vos.  Sen. 
111.  Atty.-Gen.  r.  Crispin,  1  Bro. 
C  C.  386.  Congrevc  r.  Congreve, 
1  Bro.  C.  C.  5;J().  Ucvisme  r. 
Slello,  1  Bro.  C.  C.  537.  Crone  r. 
Odell,  1  Ball  &  Beat.  4r.!),  483. 
Morse  v.  Morse,  2  Sim.  48r). 
Browne  r.  Hiinimond,  Johns.  2152, 
note  («),  AVlicre  a  testator  left  a 
fund  to  be  divided  amongst  the 
children  of  his  son  on  the  deter- 
mination of  his  life  estate  as  and 
when  they  should  resjiectively  at- 
tain the  age  of  twenty-one,  with 
a  proviso  for  the  determiration  of 
the  soirs  life  cMate  in  case  of  his 
being  adju<liea1i'd  bankrupt,  and 
tliat  tlie  fund  and  income  thereof 
«lionld  thenceforth  immediately  go 
and  he  payables  or  ai)plicable  to  ov 
for  the  benefit  of  the  child  or  chil- 
<li'en  in  the  same  manner  as  if  he 
were  naturally  dead,  and  his  adju- 
dication hapjiened  after  the  death 
of  the  testato)',  it  was  held  that  the 


period  of  distribution  rcnuiined 
unaltered,  so  that  children  born 
after  tiic  adjudication  who  attained 
twenty-one,  would  be  entitled  to 
chare.  7i'c  Bedson's  Trusts,  28 
C.  T).  523. 

(c)  A  child,  however,  falling 
under  the  description  at  the  time 
when  the  fund  is  to  be  divided 
born  after  the  time  of  the  testator's 
death  will  not  be  entitleil  to  a 
share,  if  so  to  hold  would  be  a 
violation  of  "he  rule  against  per- 
petuities and  thus  result  in  an  in- 
testacy ;  but  till  gift  to  the  class 
will,  notwithstaiiding  the  jieriod 
fixed  for  division,  be  treated  as  an 
immediate  gift  to  take  effect  on 
the  death  of  the  testator,  although 
the  fund  will  be  divisible  only  be- 
tween such  of  the  children  living 
at  the  death  of  the  testator  as  attain 
I  he  requisite  age.  Elliott  r.  Elliott, 
1 2  Sim.  270.  ;.'-•  Coppard,  35  C.  D. 
350. 

((/)  Barringtou  r.  Tristram,  (i 
Ves.  345.  Critchett  r.  Taynton, 
1  Rusa.  &  M.  541.  Nor  will  this 
be  less  so  because  a  life  estate  is 
interposed  befm'e  the  gilt  to  the 
children.  AV  Emmet's  Estate,  13 
C.  D.  484.  But  the  interposition 
of  such  an  estate  may,  coupled 
M-ith  other  grounds,  such  as  the 
original  gift  to  the  children,  the 
gift  over,  and  the  clauses  for  their 
maintenance  and  advancement, 
show  that  the  death  of  the  tenant 
for  life  is  the  period  of  division. 
Berkeley  r.  Swinburne,  10  Sim. 
275. 
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or  contingent  (<•).  But  no  child  born  after  the  period  of  dis- 
tribution has  any  claim  (/) :  even  where  the  legacy  is  given 
to  children  *'  born  or  to  he  born  "  (g).  And  the  children  are 
excluded  who  are  born  after  the  fund  becomes  distributable  in 
respect  of  any  one  object  or  member  of  the  class,  or  after  tho 
vesting  in  possession  of  any  of  the  shares  (/«).  Cases,  how- 
ever, may  occur,  where  the  whole  context  of  the  Will  displays 
a  manifest  intention  of  the  testator  to  provide  for  all  the 
children  an  individual  may  have,  although  their  shares  are 
appointed  to  be  paid  at  a  particular  period ;  and  then, 
although  a  difficulty  may  exist  in  making  an  appropriation 
to  answer  legacies  given  to  an  uncertain  number  of  persons, 
viz.,  all  the  children  an  individual  may  ever  have,  yet  the  inten- 
tion not  to  exclude  any  of  them  must  be  complied  with  (i). 


(tf)  J[annv.Tlioinpsoii,  Kay,  638. 

(/)  Andrews   v.   Partington,  3 

Bro.  C.  C.  402.     Prescott  r.  Long, 

2  Yes.    690.      Hoste    v.    Pratt, 

3  Yes.  730.  Godfrey  r.  Davis,  6 
Yes.  43.  Berkeley  v.  Swinburne, 
16  Sim.  275.  Gimblett  v.  Purton, 
L.  R.  12  Eq.  427.  Ec  Gardiner's 
Estate,  L.  R.  20  Eq.  647. 

{g)  Whitbread  v.  St.  John,  10 
Yes.  152.  Gilbert  r>.  Boorman,  11 
Yes.  238.  See  further  as  to  the 
admission  or  exclusion  of  after- 
born  children,  Graves  r.  Boyle,  1 
Atk.  509.  Haughton  v.  Harrison, 
2  Atk.  329.  Middleton  v.  Mes- 
senger, 5  Yes.  136.  Pulsford  r. 
Hunter,  3  Bro.  C.  C.  416.  Ayton 
r.  Ayton,  1  Cox,  327.  Paul  ?■. 
Compton,  8  Yes.  375.  "Walker  r. 
Shore,  15  Yes.  1 22.  Tebbs  v.  Car- 
penter, 1  Madd.  290.  Clarke  r. 
Clarke,  8  Sim.  59.  Scott  v.  Lord 
Scarborough,  1  Bcav.  154.  Bran- 
don r.  Aston,  2  Y.  &  Coll.  .m 

(/i)  See  the  judgment  of  AVigram, 
Y.-C,  in  Mainwaring  v.  Beevor,  8 
Hare,  48,  49,  and  of  Wood,  Y.-C, 
in  Mann  i;  Thompson,  Kay,  638, 


641,  642,  and  in  Re  Smith,  2  J.  & 
H.  601,  as  to  th«  foundation  ,i  the 
rule  and  as  to  the  cases  wl  en  it  is 
and  is  not  applicable.  See  fils(v 
Kevern  v.  Williams,  5  Sim.  171. 
Elliott  V.  Elliott,  12  Sim.  276. 
Hagger  v,  Payne,  23  Beav.  474. 
Bateman  v.  Grey,  29  Beav.  447 
(reversed  L.  R.  6  Eq.  215).  Ire- 
dell V.  Iredell,  25  Beav.  485.  Gil- 
man  r.  Daunt,  3  K.  &  J.  48. 
Armitngc  r,  Williams,  27  Beav. 
346.  The  rule  of  convenience,  by 
which  in  a  bequest  of  an  aggregate 
fund  to  children  as  a  class  payable 
on  attaining  a  given  age,  the  period 
of  ascertaining  the  class  is  the  timi- 
when  the  first  of  the  class  by  at- 
taining the  given  age  becomes  en- 
titled to  payment,  and  children 
coming  into  being  after  the  period 
are  excluded,  is  not  applicable  to 
similar  bequests  of  income.  11  f 
Wenmoth,  37  C.  D.  266. 

(i)  Defllis  V.  Ooldschmidt,  1 
Meriv.  417.  S.  C.  19  Yes.  566. 
Hutchcson  v.  Jones,  2  Madd.  124. 
Evans  v.  Harris,  5  Beav.  45.  Ed- 
dowes  V.  Eddowes,  30  Beav.  603. 
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It  should  be  farther   observed,  that  in   the  case  of  an  . 

immediate  gift  to  children,  if  there  is  no  object  in  esse  at  the 
death  of  the  testator,  the  gift  will  embrace  all  the  children 
who  may  subsequently  come  into  existence,  by  way  of  execu- 
tory gift  (^). 

In  Harris  v.  Lloyd  (l),  the  testator  bequeathed  a  legacy  in 
trust  for  nil  and  every  the  child  and  children  of  his  son 
E.  H. ;  if  more  than  one  to  be  equally  divided  between  them, 
share  and  shiire  alike,  the  shares  of  sons  to  be  vested  at 
twenty-one  and  to  be  paid  or  transferred  at  twenty-five,  and 
the  shares  of  the  daughters  to  be  paid  or  transferred  at 
twenty-one  or  marriage,  with  benefit  of  survivorship  as  to  the 
shares  of  children  dying  under  twenty-one,  and  a  direction 
that  until  the  shares  of  the  children  should  become  payable, 
the  dividends  and  interest  of  the  trust  fund  should  be 
applied  in  their  maintenance  and  education:  E.  H.  had  no 
children  at  the  death  of  the  testitor:  And  Lord  Eldon,  C, 
held  that  after-born  children  would  take  :  and  that  the  inte- 
rest, till  the  birth  of  a  child,  fell  into  the  residue. 

It  may  be  material  in  this  place  to  observe,  that  upon  an 
ordinary  limitation  hij  irajf  of  remainder  tc  children,  &c.  in 
a  class,  all  who  are  in  esse  at  the  time  of  the  d'^ath  of  the 
testator  take  vested,  and,  consequently,  transmissible  interests 
immediately  upon  the  testator's  death  ;  and  all  w4io  come  //; 
esse  before  the  particular  estates  end,  and  the  limitation  takes 
cfiect  in  possession,  are  to  be  let  in,  and  take  a  vested  interest 
as  soon  as  they  come  in  esse,  and  they  and  their  representa- 
tives will  take  as  if  they  had  been  in  esse  at  the  testator's 
death  (in). 

It  is  a  doctrine,  with  respect  to  Wills  of  real  estate,  Bequest  t .  a. 

and  his 
ckildrtjii. 


(k)  2  Jarnian  on  Wills',  4th  ed, 
1G7.  So  in  the  case  of  a  gift 
piL'coded  by  an  anterior  in- 
terest, if  there  be  no  object  at  the 
time  of  the  vesting  in  possession, 
all  the  children  subseiiuently  born 
will,  it  should  seem,  bo  let  in, 
W.E. — VOL.    II. 


unless  the  terms  of  the  gift  restrict 
it  to  a  narrower  class  of  olijecta. 
IhuL  17G. 

(/)  1  Turn.  &  Buss.  310. 

{m)  2  Jarman  on  Wills,  4th  ed. 
150. 


i 
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Rule  innit- 
plicable  to 
Wills  of 


Rule  in  WMs  according  to  what  is  usually  called  "  the  rule  in  Wild's 
case  "  (n),  that  where  lands  are  demised  to  a  man  and  his 
children,  he  having  none  at  the  time  of  the  devise,  the  word 
"  children  "  must  be  taken  as  a  word  of  limitation,  and  ho 
shall  take  an  estate  tail ;  but  if  he  has  any  children  living  at 
the  time  of  the  devise,  the  word  "  children  "  must  be  taken 
as  a  word  of  purchase  (which  it  naturally  is)  and  they  will 
take  a  joint  estate  with  him.  '  •        ' 

But  it  woiild  seem  that  this  rule  is  not  applicable  to  Wills 
of  personal  estate  (o),  as  to  which  it  is  established,  that  an 

personal  estate,  jjjjgoiutg  interest  will  pass  by  terms  which,  if  employed  with 
respect  to  real  property,  would  create  an  estate  tail  (j)).  The 
rule  appears  to  have  been  applied,  so  as  to  give  the  parent  an 
absolute  interest,  where  there  have  been  no  children  at  the 
date  of  the  "Will  or  the  death  of  the  testator  (q) ;  though  it 
seems  sometimes  to  have  been  laid  down,  that,  in  such  a  case, 
the  parent  shall  take  only  a  life  interest,  with  remainder  to 
his  children,  if  any  should  be  subsequently  born  (r).  And 
where  there  have  been  children  living  at  the  date  of  the  Will, 
they  have  been  held  to  take  the  whole  interest  jointly  with 


(h)  6  Co.  16  h,  17  6. 

(o)  See  Stokes  v.  Heron,  12  CI. 
&  Fin.  161.  In  Aiulsley  r.  Horn, 
2G  Beav.  195.  1  De  Gex,  F.  &  J. 
226,  Lord  Campbell, C.  deliberately 
lield  that  the  rule  did  not  apply  to 
personal  estate.  The  rule  is  ex- 
])lained  in  AVebb  v.  Byng,  2  Kay 
iSf  J.  66!),  and  Byng  r.  Byng,  10  11. 
L.  C.  171.  It  was  lield  in  Grieve 
V.  Grieve,  L.  II.  4  E(i.  180, 
that  the  rule  was  not  inflexible, 
where  a  contrary  intention  appeared 
ill  the  Will  from  there  being  a  gift 
of  furniture  to  go  with  the  house. 

(p)  See  post,  p.  966. 

(f/)  Pyne  v.  Franklin,  5  Sim. 
458.  Read  v.  Willis,  1  Coll.  86. 
Scott  V.  Scott,  15  Sim.  47.  Snow- 
ball r.  Proctor,  2  Y.  &  Coll.  Ch.  C. 


478.  But  a  becpiest  of  personal 
estate  to  Charles  "and  to  his  frst 
and  other  sons  after  him  in  tliu 
usual  mode  of  succession,"  is  only 
a  gift  for  life  :  Sparling  c.  Parkei', 
29  Beav.  450.  But  see  Tyrone  r. 
Waterford,  1  De  Gex,  F.  &  J.  61.'}, 
where  it  was  held  on  tiie  construc- 
tion of  the  whole  Will  that  a  gift 
to  "  B.  and  to  his  children  in  suc- 
cession" conferred  an  absolute  in- 
terest in  the  general  jiersonalty. 

((•)  Paine  r.  Wagner,  12  Sim. 
188,  per  Shad  well,  V.-C.  2  Dr.  & 
W.  107,  per  Sugden,  C.  of  Ireland. 
See  also  Bain  v.  Lescher,  11  Sim. 
397.  Robinson  r.  Hunt,  4  Beav. 
450.  Audshiv  V.  Horn,  26  Beav. 
195.    S.  C.  1  De  Gex,  F.  &  J.  226. 


J 
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their  parents,  and  with  any  other  children  horn  before  the 
testator's  death  («) ;  though  in  tliis  case  also,  slight  circum- 
stances in  the  context  appear  to  have  been  thought  sufficient 
to  justify  the  Court  in  holding  that  the  parent  shall  take  for 
life,  with  remainder  to  his  children  (() ;  (which  would  include 
all  children,  both  those  born  before,  and  those  born  after  the 
testator's  death)  (»). 

It  is  established,  ordinarily  speaking,  that  where  provisions 
are  made  for  younger  children  to  the  exclusion  of  an  eldest 
son,  and  a  younger  sou  becomes  an  eldest  before  the  time  of  «lien  u 
vesting,  or,  accordiug  to  the  language  used  in  some  of  the  considered' 
authorities,  before  the  time  of  distribution,  such  younsrer  son  <''''^*'*  ■"""' 

'  '  .7         D  excluded : 

is  to  be  excluded  yx).     But  the  principle  of  these  cases  does 


"  Younj;cr 
cliildrcii :  " 


(«)  De  Witte  r.  De  Witte,  II 
8iin.  41.  Pain  r.  Wagner,  12  Sim. 
184.  Beales  r.  Crisforcl,  13  Sim. 
.')92.  Crockett  v.  Crockett,  2  Phill. 
<,-'h.  C.  555,  per  Loid  Cotteuliam. 
Newill  V.  Newill,  L.  R.  7  Ch.  25,3, 
reversiii;^  the  decision  of  Malins, 
V.-C,  L.  R.  12  E(i.  4.32.  If  the 
gift  1)6  to  A.  and  B.  and  their  chil- 
dren, A.  and  B.  will  take  but  one 
sliare :  Gordon  ?\WhieIdon,l  1  Bea  v. 
170.  Atcheson  v,  Atche8on,i6/rf.  485. 

(0  Crawford  v.  Trotter,  4  lladd. 
361.  .Icfl'ery  r.  Honeywood,  ibid. 
399.  Morse  v.  Morse,  2  Sim.  483. 
Vaughan  r.  Lord  Headfort,  10  Sim. 
()39.  French  v.  French,  11  Sim. 
257.  (Jonibe  v.  Hughes,  L.  B.  14 
Eq.  415.  Crockett  v.  Crockett,  2 
Phill.  Ch.  C.  555,  556,  jyer  Lord 
Cottenhaia :  e.g.  if  there  be  any 
superadded  words  which  import 
a  desire  that  the  property  should 
be  settled  :  Mason  v.  Clarke,  17 
Beav.  120,  131.  Cormack  r. 
(JopouR,  17  Beav.  397.  Dawson  c. 
]3ourne,  16  Beav.  29.  Armstrong  i'. 
Armstrong,  L.  R,  7  E(i.  518.  Re 
Owen's  Trusts,  L.  R.  12  Ecj.  310. 


(m)  Leake  r.  Robinson,  2  ^leriv. 
382.     Ante,  p,  945, 

(,i)  Chadwick  r.  Doleman,  2 
Vern.  528.  Teynham  c.  Webb, 
2  Ves.  Sen.  198,  210,  Hall  v. 
Hewer,  Ambl.  203.  Loder  r. 
Loder,  2  Ves.  Sen.  520.  Broad- 
mead  V.  Wood,  1  Bro.  C.  C.  77. 
Lincoln  v.  Pelham,  10  Ves,  100. 
Bowles  V.  Bowles,  10  Ves.  177. 
Matthews  v.  Paul,  3  Swanst.  334. 
Savage  c.  Carroll,  1  Ball  &  Beat. 
265.  Davies  v.  Huguenin,  1 
Hemm.  &  M.  730.  Wood  i'.  Wood, 
L.  R.  4  E(i.  48.  Re  Baylcy's  Set- 
tlement, L.  R.  0  Ch.  590.  Tlie 
time  for  ascertaining  the  eldest 
son  for  the  purpose  of  his  exclu- 
sion would  seeui  to  depend  on  tlic 
relation  of  the  testator  to  the 
objects  of  his  bounty  and  tlie 
reason  of  the  exclusion.  Thus,  if 
the  intention  of  the  testator  seems 
to  be  to  provide  portions  for  all 
children  exccfjt  such  as  should,  as 
eldest  son,  take  a  particular  estate, 
the  time  for  ascertiiining  the  eldest 
sou  will  lie  the  time  of  distribu- 
tion. See  Colliiigwood  v.  Stan- 
K  2 


ill 
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not  apply  to  a  younger  son  succeeding  to  the  reversion  of 
the  settled  estates,  not  under  the  settlement  under  which  the 
portions  were  created,  but  by  descent  (y).  In  the  cp.se  of 
Matthcns  v.  Paul  (z),  where  the  eldest  son  was  not  construed 
as  eldest  son  entitled  to  a  particular  estate,  Sir  T.  Pluraer, 
M.R.,  was  of  opinion,  that  even  if  the  share,  by  the  provi- 
sions of  the  Will,  vested  in  the  younger  child  at  the  age  of 
twenty-oiie,  and  he  attained  that  age,  yet,  nevertheless,  the 
vesting  would  be  siih  modo  only,  subject  to  be  devested,  and 
under  the  condition  of  not  becoming  an  eldest  son  (a).     But 


liope,  ;>«?•  Hatherley,  L.-C,  L.  R.  4 
H.  L.  43,  53 ;  in  other  cases  the 
time  of  vestiiijj;.  In  the  former 
case  "eldest  son  "  will  include  the 
series  of  persons  who  from  time  to 
time  take  that  estate,  whereas  in 
the  latter  case  "  eldest  son  "  will 
mean  the  one  individual  who  at 
the  time  of  A-e^^tiug  occupies  that 
position.  Thus,  Kaj-,  J.,  in  Dom- 
vile  r.  Winninjiton,  2(i  C.  D.  382, 
Siiys  that  if  "  eldest  son"  should  he 
read  "son  entitled  to  the  settled 
estate,"  the  time  for  ascertaining 
the  excluded  son  would  he  the 
time  of  distributing  the  younger 
children's  portions,  or  if  "eldest 
son  "  is  to  he  read  according  to  its 
natural  meaning,  the  time  of  vest- 
ing is  the  time  for  exclusion.  But 
even  in  cases  in  which  the  person 
excluded  is  the  person  answeringthe 
tlescription  of  eldest  son  at  the  time 
appointed  for  distribution,  an  eldest 
.sou,  who  has  joined  with  his  father 
in  liarring  the  entail  and  resettling 
the  estate  at  a  time  anterior  to  the 
distribution  of  the  fund  for  younger 
children,  will  be  treated  as  the 
eldest  son  entitled  under  the  Will 
and  thus  excluded,  although  his 
title  to  the  estate  at  the  period  of 
the  distribution  depended  not  on 


the  AVill  but  on  the  settlement : 
Collingwood  r.  Stauhojie,  L.  15.  4 
H.  L.  43. 

(y)  Sing  r.  Leslie,  2  Hemm.  & 
M.  (58. 

(s)  3  Swanst.  340.  oce  Livesey 
V.  Livesey,  13  Sim.  33,  43.  2  li. 
of  L.  419. 

(f()  With  respect  to  the  devest- 
iug  of  vested  shares,  see  Chadwick 
v.  Doleman,  2  Vern.  528  ;  and  com- 
pare contra.  Driver  v.  Frank,  3  M. 
&  S.  25  (S.  C.  in  error,  8  Taunt. 
468.  6  Price,  41).  Graham  v. 
Londonderry,  cited  2  Ves.  Sen.  109. 
The  doctrine  of  Chadwick  v.  Dole- 
man  {ithi  mp.)  as  to  the  exclusion 
of  a  younger  child  who  has  become 
an  eldest  son  at  the  time  of  distri- 
bution, and  the  devesting  there- 
upon of  his  share  as  a  younger 
child  does  not  apply,  except  in 
cases  where  the  settlor  stands  in 
loco  parentis.  See  Sandeman  v, 
Mackenzie,  1  J.  &  H.  613.  Where 
no  reason  is  shown  by  the  settle- 
ment for  excluding  the  eldest  son, 
such  as  his  accession  to  another 
estate,  the  share  which  has  vested 
in  the  younger  eon  -will  not  be 
devested  by  his  becoming  the 
eldest :  Re  Theed's  Settlement,  3 
K.  &  J.  375.     K  has  been  held  l.y 


Ch.  II.  §  II.]         Descviption  of  Legatee. 

this  case  has  been  doubted  by  Kay,  J.,  in  Dninvile  v.  Win- 
nington  {h),  who  says,  "  if  the  case  of  Matthews  v.  Paid  be 
taken  as  a  decision  that  the  gift  of  a  vested  interest  in  a 
legacy  to  children  other  than  an  eldest  son  or  only  son,  Avhere 
the  exclusion  is  not  with  reference  to  an  estate,  deprives 
every  son  who  may  become  the  eldest  before  the  time  of  dis- 
tribution of  any  share,  and  that  a  vested  interest  of  that  kind 
contains  a  tacit  condition  devesting  it  on  the  younger  becom- 
ing an  elder  before  the  period  of  distribution,  I  confess  that  I 
should  have  great  difficulty  in  agreeing  with  such  a  >  nstruc- 
tion.  The  doctrine  of  Chadwick  v.  Doleman  (c)  applies  only 
to  cases  where  eldest  son  means  the  son  entitled  to  a  par- 
ticular estate,  and  the  only  ground  of  that  doctrine  is  to 
prevent  his  having  both  the  estate  and  also  a  [lortion,  and,  as 
Mr.  Jarman  points  out  (J),  in  the  earlier  part  of  his  judgment 
Sir  T.  Plumer  treats  the  case  as  not  being  within  that  class 
of  decisions."  In  the  case  of  Windham  v.  Graham  (e)  it  was 
held  by  Lord  Gifford,  M.E,.,  that  a  son  who,  when  he  attained 
twenty-one,  was  a  younger  child,  but  by  the  subsequent  death 
of  his  elder  brother,  in  the  lifetime  of  his  parents,  had  become 


949 


Sir  J.  Romilly,  JI.R.,  tliat  the 
character  of  "  eldest  son "  is  in 
ordinary  cases  to  be  ascertained  at 
the  period  of  vestinp;  and  not  ol' 
payment :  Adams  v.  Beck,  io 
Ijeav.  648.  Adams  v.  Adams,  25 
Beav.  652  :  and  las  Honor  held 
the  same  as  to  the  character  of 
"  yoiinj^er  chikl "  :  Adams  v.  Ro- 
barts,  25  Beav.  658.  As  to  tlie 
constructiun  in  settlements  of 
"  eldest  sou "  as  that  son  who 
under  the  jjrovisions  of  the 
settlement,  comes  iut<j  possession 
of  the  estate,  see  lie  Bayley's  Set- 
tlement, L.  R.  6  Ch.  5.90. 

(ft)  1.^6  C.  D.  382, 

((-•)  2  Vern.  528. 

(</)  Jarman  on  Wills,  4th  ed.. 
Vol.  2,  pp.  210,211. 


(»')  1  Russ.  Chanc.  Cas.  ;3:JI. 
But  is  case  recognised  the  rule 
that  in  cases  where  "  eldest  son  " 
is  to  be  treated  as  "eldest  son 
entitled  to  a  particular  estati-," 
the  class  of  younger  childrei. 
must  generally  be  asccrtaineil  at 
the  ])erio(l  of  distribution :  but 
held  that  on  the  peculiar  words 
of  that  case  the  character  ot 
younger  child  was  to  be  ascertained 
when  the  portions  vested  and  be- 
Gime  payable.  See  Ee  Bayley's 
Settlement  (nfti  supra)  See  also 
Ee  Prytherch,  42  Cli.  D.  5!)'), 
■where  the  rule  was  recognise<l, 
but  not  applied,  owing  to  tlu; 
strong  vesting  words  used  in  the 
Will. 
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au  eldest  son  before  the  time  fixed  for  the  payment  of  tlio 
younger  children's  i)ortions,  was  entitled  to  his  share  of 
portions,  which  were  directed  to  vest  in  younger  sons  at 
twenty-one,  though  not  payable  till  after  the  death  of  his 
parciits,  upon  the  ground  that  there  was  enough  in  the 
instrument  by  which  the  portions  were  provided  to  show  that 
the  character  of  the  younger  child  was  to  be  ascertained  by 
reference  to  the  time  when  the  portions  vested,  and  not  to 
the  time  when  they  became  payable  (/). 

In  some  cases  the  Court  has  thought  itself  at  liberty  to 
construe  terms  of  seniority  and  age,  when  applied  by  a 
testator  to  children,  as  referring  to  the  child  who  takes,  or 
docs  not  take,  the  family  estate ;  though  this  can  only  be 
allowed  when  there  is  enough  on  the  face  of  the  Will  to 
justify  such  a  mode  of  dealing  with  the  words  (//).  For 
example,  an  eldest  daughter  destitute  of  a  provision  has  been 
considered  a  younger  child,  to  answer  the  general  intention, 
though  not  falling  literally,  within  thv3  description  (/<)•  So 
where  the  only  issue  of  the  marriage  was  a  daughter,  it 
was  held  that  she  was  entitled  to  a  portion  provided  for 
younger  children,  as  otherwise  she  would  have  been  left 
destitute,  the  real  estate  descending  in  another  channel  (/). 
So  an  eldest  son  Avill  be  enabled  to  claim  a  portion  as  u 
younger  child,  when  the  family  estate  is  given  from  him,  or 
he  is  otherwise  unprovided  for  (A).     But  this  "  prodigious 
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(/)  See  lurtlier  on  the  f|uestiou 
who  is  entitled  to  take  as  "lirst 
.-on"  and  ".second  son,"  Lonmx  r. 
Holmden,  1  Yes.  Sen.  200,  294. 
Hawkins  /•.  Hawkins,  1)  Bingh. 
765.  King  r.  Bennett,  4  Mees.  & 
AV.  36.  Adams  r.  Bu.sli,  6  Bingh. 
X.  C.  164.  Langston  v.  Langston, 
8  Bligh.  N.  S.  167. 

((/)  Livesey  j>.  Livesey,  2  H.  L.  C. 
419, 435,  hy  Lord  Cottenham.  See 
also  Wilbraliani  v.  Scarishiick,  1 
H.  L.  C.  167. 

(/(,)  Benle  v.  Beulc,  1   P.  Wnis. 


244.     Hall  r.  Luckup,  4  Sim.  5. 

(i)  Butler  r.  Diincomb,  1  P. 
Wnis.  449. 

(/.;)  ICnu'ty  c.  En,!,dand,  3  Ves. 
232.  Duke  r.  Doidgc,  2  Yes.  Sen. 
203,  in  a  note  to  Teynham  v.  Webb. 
See  also  CoUingwood  v.  Stiinhope, 
L.  R.  4  H.  L.  43.  So  it  ha.s  been 
held,  that  the  repiesentalives  of 
an  eldest  son,  who  attained  twenty- 
one  and  died  before  the  jieriod  of 
distribution,  never  having  become 
entitled  in  possession  to  the  settkd 
estate,  took  a  share  in  the  portion' 
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latitude  of  construction "  (as  it  has  been  called)  is  only 
allowable  when  the  testator  stands  in  the  relation  of  parent, 
or  in  loco  parentis,  to  the  children  (/).  "  It  is  founded," 
said  Lord  Langdale,  in  Peacocke  v.  Pares  (ni),  "  on  the  pre- 
sumption that  it  was  intended  to  provide  for  all  the  children 
of  the  marriage ;  and  this  presumption  ought  to  be  acted 
upon  in  all  cases  in  which  a  loss  of  provision  occurs  by  an 
event  which  can  properly  be  supposed  to  have  been  in  the 
contemplation  of  those  by  whom  the  settlement  was  made, 
and  within  their  intention  to  provide  for  :  But  none  of  the 
cases  go  the  length  of  deciding,  that  ever)'  disappointment  of 
a  child's  provisiuu,  from  whatever  cause  it  may  arise,  is  to  be 
made  good  by  construction  upon  that  presumption  "  (»)• 

Another  instance,  where  a  child  has  been  regarded  as  "  Postliuinous 
being  within  a  description,  which  it  does  not  in  strictness 
answer,  may  be  found  in  the  case  of  a  father  bequeathing 
a  portion  to  a  child  en  ventre  sa  mere :  for  if  a  father  gives  tl'is  <icscrii' 
a  legacy  to  provide  for  such  a  child  by  the  term  of  a 
"  posthumous  child,"  and  he  happen  to  survive  its  birth,  it 
will  still  be  considered  a  posthumous  child  within  the  mean- 
ing of  the  Will  (o). 


child  ; "  when 
cliilil  bom  in 
lifetime  of 
father  within 


giwii  to  the  yonnpter  sons :  Ellison 
r.  Thomas,  1  De  Gex,  J.  &  S.  18, 
revei'sini^  the  decision  in  2  Dr.  & 
Sni.  14.  See  also  Davies  r.  Hugue- 
nin,  1  Henim.  &  M.  730.    Accord , 

(I)  Hall  c.  Hewer,  AmW.  20.3. 
Lyddon  v.  Ellison,  19  Beuv.  565. 
However,  it  is  sjud  in  2  Sngdeu  on 
Powers,  p.  293,  Cth  edit.,  that  this 
distinction  does  not  appear  to  bi^ 
attended  to  at  the  prrsent  day. 
But  it  was  acted  m,  by  Wood, 
V.-C,  in  Sandeman  r.  Mackenzie, 
1  .I..hns.  &  H.  G13. 

(m)  2  Keen,  599. 

(«)  In  this  case,  Lord  Langdale 
proceeded  to  hold  that  a  second 
son  becoming  an  eldest  son,  but 
])revented  from  taking  under  the 
settlement  by  a  rcovery  suffered 


in  the  lifetime  of  the  elder  brother, 
was  excluded  from  a  .share  in  the 
portions.  But  this  decision  is 
directly  contrary  to  that  of  Spencer 
V.  Spencer,  8  Sim.  87  :  and  its  au- 
thority was  denied  by  "Wood,  V.-C, 
in  Macoubrey  v.  Jones,  2  Kay  & 
.1.  (584,  where  his  Honor  held,  that 
such  a  case  fell  within  the  estab- 
lished rule,  that  where  that  inten- 
tion is  clear,  that  no  child  shall 
be  left  without  some  provision,  the 
Court  is  at  liberty  to  admit  to  a 
share  in  the  provisions  made  for 
younger  children  a  son,  who,  thou  l;1i 
he  may  have  beconu;  the  eldest, 
does  not  become  entitled  to  the 
.settled  estiite. 


(o)  Jaggard    v. 
Chiiiic.  177. 


Jaggard,    Free. 
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"  Unmarried 
daughter." 


The  word  "  children  "  does  not,  in  its  proper  signification, 
extend  further  than  the  immediate  descendants  of  the  persona' 
named :  and  consequently  grandchildren,  or  issue  generally, 
are  not  ordinarily  included  in  that  term  {p). 

Their  inclusion,  however,  within  the  description  of  "chil- 
dren," has  been  permitted  from  necessity  when  the  Will  would 
be  inoperative,  unless  the  sense  of  the  word  children  were  ex- 
tended beyond  its  natural  import :  as  where  there  is  no  child 
in  existence  at  the  date  of  the  Will  {q). 

In  Orford  v.  Churchill  (r),  Sir  William  Grant  said,  ho 
"  never  knew  an  instance  where  there  were  children,  to 
answer  the  itropcr  description,  that  grandchildren  were  per- 
mitted to  share  along  with  them." 

There  are,  however,  some  cases,  which  must  be  regarded  as 
qualifying  this  doctrine  :  viz.  those  in  which  it  has  been  held 
that  the  testator,  by  using  the  words  "  children  "  and  "  issue  " 
indiscriminately,  has  shown  his  intention  of  using  the  former 
term  in  the  sense  of  "  issue,"  so  as  to  entitle  grandchildren 
to  take  under  it  (s). 

When  a  legacy  is  given  by  Will  to  a  daughter,  who  at  the 
date  of  the  Will  has  never  been  married,  and  the  gift  is  made 
to  be  conditional  upon  the  legatee  being  "  unmarried  "  at  a 
given  time,  the  word  "  unmarried  "  may  properly  be  couslrued 
"  a  spinst  :  "  and  not  "  a  widow  "  {t).     When  a  fund  is  given 


{■p)  Radcliife  v.  Buckley,  10  Ves. 
195.  Loring  v.  Thomas,  1  Dr.  & 
Sin.  497.  Me  Hopkins'  Truats,  9 
C.  U.  131,  137. 

((jf)  Crooke  v.  Brookeing,  2  Vem. 
198.  Feiiii  V.  Death,  23  Beav.  73. 
Berry  v.  Berry,  3  Giff.  134.  Re 
Smith,  35  C.  D.  558. 

(r)  3  Ves.  &  Bea.  53. 

(«)  Wyth  V.  Blackmail,  1  Ves. 
Sen.  196.  Gale  v.  Bennett,  Amhl. 
681.  Royle  v.  Hamilton,  4  Ves. 
437.  lie  Crawhall's  Trust,  8  De 
Gex,  M.  &  G.  480.  See  Oiford 
('.  Cliurchill,  3  Ves.  &  Beam.  59, 
for  an   instance,  ^^here  the  word 


"issue"  was  held  not  to  enlarge 
the  words  "children  and  giand- 
children,"  so  as  to  let  in  a  great- 
grandchild. Where  a  testator 
devised  lands  to  all  the  children 
or  legal  issue  of  A.  in  ec£ual  shares 
after  the  decease  of  A.,  it  was  held 
that  the  children  of  A.  living  at 
the  death  of  the  testator  and  those 
who  were  born  afterwards,  took 
vested  interests  in  lee  to  the  ex- 
clusion of  the  grandchildren.  Hol- 
land V.  Wood,  L.  R.  11  Eq.  91. 

(<)  Be  Saunders'  Trusts,  3  K.  k 
J.  156.  Heywood  v.  Heywood,  2!) 
Beav.  9.    Radford  v.  Willis,  L.  R. 


if 
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when  ixUural 
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within  this 
descriiition. 


to  "  unmarried  dauglitors  "  in  a  class,  the  class  is  to  be  ascer- 
tained at  the  death  of  the  testator  (h). 

Natural  children,  having  acquired  the  reputation  of  being  "Chil.lmi :" 
the  children  of  a  particular  person,  prior  to  the  date  of  the 
Will,  are  capable  of  taking  under  the  description  of  "  chil- 
dren "  (.r).  And  they  may  take  in  classes  of  children  •'  legiti- 
mate or  illegitimate  "  (/y).  But  the  Will  itself  must  show  the 
testator's  intention  to  include  them  under  this  description, 
cither  by  express  designation,  or  by  necessary  implication  (z). 
For  otherwise  the  term  child,  son,  or  issue  must  be  under- 
stood to  mean  legitimate  child,  son,  or  issue  (a).  And  no 
extrinsic  evidence  can  be  received,  except  to  prove  the  fact  of 
illegitimate  children  having,  at  the  date  of  the  Will,  acquired 


7  Cli.  7.  The  word  "  unmarried  " 
is  of  ilexible  meaning,  !>ut  in  the 
absence  of  context  showing  a  con- 
trary intention  the  word  "  unmar- 
ried •■'  must  be  construed  according 
to  its  ordinary  or  primary  meaning 
as  "  never  having  been  married." 
DalrynifV  v.  Hall,  10  C.  D.  715. 
L'e  Sergeant,  26  C.  D.  575.  In  lie 
Lesiingham's  Trusts,  24  C.  D.  703, 
however,  Xorth,  J.,  construed 
"  Sole  and  unmarried"  as  meaning 
"  not  having  a  husband,"  whether 
as  being  a  spinster,  w'idow,  or 
d  i vorced.  In  marriage  settlements 
it  has  frequently  been  construed 
to  mean  "  widow."  lie  Norman's 
Trust,  3  De  G.  M.  &  G.  9G5.  lie 
.Saunders'  Trusts,  3  K.  &  J.  152. 
I'ratt  V.  Mathew,  22  Beav.  328. 
Clarke  v.  Colls,  9  H.  L.  C.  601. 
As  to  the  words  "  without  having 
been  married,"  being  sometimes 
controlled  by  the  context,  see 
Wilson  ('.  Atkinson,  4  De  G.  J.  & 
Sm.  455.  lie  Ball's  Tr  st,  11  C. 
D.  270.  Upton  v.  Brown,  12  C. 
D.  872.  The  last  two  of  which 
cases  are  disapproved  by  Jessel, 
M.  R.,  in  Emmins  v.  Bradford,  13 


C.  D.  493. 

(d)  Blagrove  v.  Coore,  27  Beav. 
138. 

{.!■)  Wilkinson  r.  Adam,  1  Ves, 
&  Beam.  422,  454.  Lepine  v. 
Bean,  L.  R.  10  Ei[.  160.  Barlow 
V.  Orde,  L.  Tl.  3  P.  C.  164.  Crook 
r.  Hill,  L.  II.  6  Ch.  311  :  affirmed 
in  the  House  of  Lords  suh  7wm.  Hill 
V.  Crook,  L.  11. 6  H.  L.  265.  Laker 
V.  Hordern,  1  C.  D.  644. 

(;/)  Barnett  v.  Tug  well,  31  Beav. 
232. 

(s)  lie  Standley's  Estate,  L.  If.  5 
Eq.  303.  Hill  r.  Crook,  L.  R.  6 
H.  L.  265.  lie  Humphries,  24 
C.  D.  691.  lie  Bryon,  30  C.  I). 
110.  lie  Hastie's  Trusts,  35  C.  1). 
728.  lie  Hall,  35  C.  D.  551.  R,' 
Horner,  37  C.  D.  695.  lie  Jodrell, 
44  C.  D.  590.  S.  C.  suh  noin.  : 
Seale-Hayne  v.  Jotlrell  [1891  J, 
A.  C.  304. 

(a)  Cartwright  r.  Vawdry,  5 
Ves.  530.  Darrant  v.  Field,  5  De 
G.  &  Sm.  343.  lie  Wilson's  Trusts, 
L.  R.  1  Eq.  247.  S.  C.  suh  mm. 
Shaw  V.  Gould,  L.  R.  3  H.  L.  55. 
Dorin  v.  Dorin,  L.  R.  7  H.  L.  568. 
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the  reputation  of  being  the  children  of  the  testator,  or  the 
person  named  in  the  Will  {h),  and  that  the  testator  knew  that 
fact,  and  the  state  of  the  family  (f).  Nor  can  illegitimate 
children  unbegoiten  at  the  time  of  the  testator's  death  under 
liny  circmiistances  he  entitled  under  the  description  of  "  child  " 
or  "  children  "  00. 

Again,  it  is  a  rule  (though  not  an  invariable  one),  that 
wherever  the  general  description  of  children  in  a  AVill  will 
include  legitimate  children,  it  cannot  also  be  extended  to 
illegitimate  children ;  in  other  words,  where  there  are  legiti- 
mate children  to  answer  the  description  of  "  children,"  the 
rule  of  law  is,  that  legitimate  children  only  will  take.  Thus 
in   Jidfilcy  v.  Mullard  (c),  a  testator  devised  a  leasehold  in 


m 


(/))  Wilkinson  r.  Adam,  1  V.  & 
]j.  4^2.  Swiiine  v.  Kenuerluy, 
ihid.  4()!t.  Ellis  r.  Houstoiiii,  10 
('.  I).  23(!. 

(<•)  Gill  r.  Shelley,  2  Russ.  &  M. 
;13().  Such  eviileiK'L'  is  not  only 
rtdiiiissililf  liiit  it  is  necessary.  Be 
Herbert's  Trnsts,  I  John.  &  H. 
121,  Hill  r.  Crook,  L.  E.  6  H.  L. 
2(ir),  28;J. 

((/)  Holt  v.  Sindvey,  L.  R.  7  Eq. 
170.  Heni-e  nutuv.il  children  im- 
/)())•<*  lit  the  iliite  of  the  M'iU  and 
described  as  the  chihlren  of  the 
testator  fir  of  another  mun  to  be 
born  of  a  imrticnhir  woman  can- 
not take  under  that  descrijition. 
.Mctham  r.  Duke  of  Devon.,  I  1'. 
AVms.  Tyl\),  See  Arnold  c  Pres- 
ton, ISVes.  288.  Lomasv.  Wright, 
i  M.  &  K.  7()t).  This  passai^e 
?eem.s  (|uite  accurate  in  cases  where 
t  lie  child  is  described  in  the  Will 
as  the  issvu'  of  a  particular  father 
and  takes  on.  that  condition;  but 
will  re  the  child  claims  under  the 
descrijition  of  reputed  children  it 
woulil  seem  that  a  child  unborn  at 
tlie  date  of  the  Will  may  take 
under  that  description,  provided 


that  the  circumstances  of  its  birth 
are  such  as  to  raise  the  reputation 
at  the  time  of  the  death  of  the 
testator.  Occleston  r.  FuUalove, 
L.  R.  S)  Ch.  147,  Sir  G.  Jessel  in 
AV  Goodwin's  Trusts,  L.  R.  17  Eii. 
34.5,  says  :  "  The  principle  of  the 
decision  of  Occleston  r.  FuUalove 
is  that  a  },'ift  by  a  testator  or  tes- 
tatri.Y  to  one  of  his  or  her  chililren 
by  a  particular  person  is  jierfectly 
j,'ood  if  the  child  has  accpiired  the 
reputation  of  bcin^'  such  child  as 
described  in  the  Will  before  the 
death  of  the  testator  or  lestatri.x, " 
But  it  would  seem,  as  pointed  out 
by  Cotton,  L.  J.,  in  lie  Bolton,  111 
C.  D.  .')42,  r)r)2,  that  Occleston  r. 
FuUalove  did  not  decide  this,  but 
only  decided  that  the  child  came 
within  the  description  in  the  Will 
of  "  children  "  whom  he  might  be 
reputed  to  have  by  a  particular 
woman,  and  as  is  pointed  out  by 
Bowen,  L.  J.,  in  the  same  case, 
aUhou<.;h  the  fact  of  paternity 
cannot,  yet  the  reputation  of  pater- 
may,  be  enquired  into. 


nity: 


(e)  1  RusB,  &  AI,  581.     Mcksou 
H indie.  1.5  C.  D.  1!)8.     ii'o  Hall, 


■'»'Vv« 
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trust  for  \\U  "grandchild,  Elizabeth,  the  only  surviving 
child  cf  his  son  William,"  and  gave  the  reHidue  of  his  pro- 
perty, after  the  ueath  of  his  wife  and  daijghter,  to  all  the 
children  of  his  sons  James  and  William,  and  of  his  daughter 
Sarah,  in  equal  shares :  Elizabeth  was  illegitimate,  and 
William  had  no  other  child :  and  it  was  held  by  Sir  J. 
Leach,  M.  R.,  that  Elizabeth  did  not  take  any  share  of  the 
residue.  So  in  Frmcr  v.  Plfjott  if),  John  Frasor  bequeathed 
a  sum  of  stock  in  certain  events  to  his  grandchildren,  being 
chilh-en  of  his  sons,  AVilliam  and  John,  whether  born  in 
wedlock  cr  not :  And  after  certain  specific  bequests,  ho  gave 
the  residue  of  his  personal  estate  to  his  sons  William  and 
John,  as  tenants  in  common ;  but  if  either  of  them  should 
die  in  his  (the  testator's)  lifetime,  the  moiety  of  such  deceased 
son  should  go  to  his  children  ;  but  if  both  of  his  sons  should 
die  in  his  lifetime,  then  he  gave  such  residue  to  and  among 
all  their  children  aa  tenants  in  common  :  The  testator's 
two  sous  died  in  his  lifetime,  one  leaving  legitimate  and 
illegitimate  children,  the  other  illegitimate  children  only: 
And  it  was  held  by  Lord  Lyndhurst,  C.  B.,  that  the  legitimate 
children  of  the  son  having  both  descriptions  of  children, 
and  the  illegitimate  children  of  the  other  son  took  the  residue, 
and  that  the  illegitimate  children  of  the  first-mentioned  son 
took  no  interest. 

If,  however,  the  testator  itlalnly  refers  to  given  individuals,  cxec))i  where 
and  it  bo  clear,  from  the   language  he  uses,  that  they  are  n  fors  to  giveii 
described  by  the  word  "children"   {<'.<i.  where    in  enume-  ""'"'"'""!^ 

•I  ^    •'  1111(1  describes 

rating  his  children,  he  names  one  who  is  a  bastard,  and  then  *'''^'"!  "^     „ 


:$:>('.  I).  551.  In  the  case  uf  7.V 
Hunii)liii(!,M,  24('.  1).  (WT,  Xortli, 
.(.,  n;co<,'iiise(l  tlin  rule  in  Baj^Ji'v  r. 
MoUaril,  bat  held  tlitit  there  were 
other  facta  beyond  the  description 
ol'  the  ilk'xitii'uite  ehi'd  as  the 
eldest  duuyliter  of  tho  testator 'h 
diiuf{hter,  which  indicated  the  in- 
tention that  the  illef,'itiiuii,te  child 
.shoiihl    be  included   in    the    de- 


sck'w'ion   oi'  the  children  ol'  his 
dii'iHlu'^r. 

{/)  1  I'oun.i^e,  ;}54.  Shad  well, 
\'.-('.,dii<seiited  J'ronithi.s  decision, 
in  James  /•.  Smitli,  14  Sim.  21(i. 
Am[  an  far  as  it  aHirnied  the  iidiiiis- 
sion  of  the  iilej;itimate  children  to 
n  share  in  the  residue,  it  has  been 
re},'arded  as  overruled  :  AV  Ov.r- 
hill's  Trust,  1  Siu.  &  G.  362. 
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makes  ag;\it  to  bis  "  said  children  "),  there  is  no  rule  of  law 
which  precludes  the  Court  from  giving  effect  to  the  intentions 
of  the  testator  (/7).  So,  whore  the  gift  was  to  the  "  children  " 
of  "the  late  A.  B.,"  who  had  died  leaving  two  children,  of 
whom  one  was  legitimate,  and  the  other  illegitimate,  the 
illegitimate  child  was  held  to  bo  included,  otherwise  it  was 
impossible  to  give  a  meaning  to  the  word  "  children  "  in  the 
plural  (//).  So,  where  the  gift  was  to  the  "  children  "  of  one 
whom  the  testator  mentioned  as  already  dead,  and  who  lef*^ 
none  but  illegitimate  children,  they  have  been  deemed  to  bo 
intended  as  the  objects  of  the  gift ;  for  otherwise  there  would 
be  nothing  for  the  Will  to  operate  on  (/). 

The  principal  cases  in  which,  in  conformity  to  the  above 
rules,  natural  children  have  been  held  to  be  included  in  the 
description  of  "  children  "  (A),  and  those  in  which  the  inten- 


(f/)  Evnns  v.  Davies,  7  Hare, 
4S)8.  Meredith  v.  Farr,  2  Y.  & 
Coll.  Ch.  C.  f)2r).   Owen  v.  Bryant, 

2  De  Gex,  M.  &  G.  097.  Hartley 
V.  Tribber,  16  ]3eav.  510.  "Woits 
r.  Cubitt,  1!)  Beav.  421.  Tugwell 
V.  Scott,  24  Beav.  141.  Allen  r. 
Webster,  2  GifF.  177.  Cook  r. 
Whitley,  7  De  Gex,  M.  &  G.  41)4, 
by  Lord  Cranwoith.  It  would 
seem  that  in  these  cases  the  words 
are  treated  as  a  dcscriptio  i)er- 
sonarum  ard  not  as  a  desi^^nation 
of  a  class.  Itc  Wells'  Estate,  L.  II. 
(i  E.i.  f)!)!)  ;  Barlow  f.  Orde,  h.  II. 

3  P.  C.  164,  188.  But  the  mere 
erroneous  description  of  a  ))erson 
in  one  part  of  a  Will  will  not 
enable  him  to  take  as  if  he  be- 
longed to  a  class  which  is  desi;^- 
iiated  by  the  like  description  in 
another  part  of  the  same  Will.  Re 
Standley's  Estate,  L.  R.  5  Ei^. 
303. 

{h)  Gill  V.  Shelley,  2  Russ.  & 
M.  336.  Leigh  v.  Byron,  1  Sni. 
&  G.  486.     Edmunds  v.  Fessey,  29 


Beav.  233.  lie.  Humphries,  24 
C.  D.  601.  In  these  cases  it 
should  seem  that  there  oiijj;ht  to 
be  extrinsic  evidence  that  the  tes- 
tator knew  the  state  of  the  family  : 
He  Herbert's  Trusts,  1  Johns.  & 
H.  121.     Ante,  p.  954,  note  (r). 

()')  Woodhouselee  v.  Dalrymplc, 
2  Meriv.  419.  2  De  Gex,  II.  &  G. 
703.  Dilley  r.  Matthews,  11  Jur. 
N.  S.  425.  Hill  r.  Ciook,  L.  B. 
6  H.  L.  265.  Tlie  construction,  it 
should  seem,  would  be  dill'erent,  if 
the  parent  were  alive  :  for  then 
legitimate  children  might  be  born 
before  the  testator's  death.  See 
Gabb  r.  Prendergast,  1  Kay  &  J. 
439. 

{k)  AVilkiuson  r.  Adam,  1  Ves. 
&  Beam.  422.  S.  C.  contirmed  in 
Dom.  I'roc.  12  Price,  470.  Blun- 
dell  V.  Dunn,  cited  1  Madd.  433, 
Woodhouselee  v.  iJalrymple,  2 
Meriv.  419.  Bayley  v,  Snelbam, 
1  Sim.  &  Stu.  78.  Meredith  c. 
Farr,  2  Y.  &  Coll.  Ch.  C.  525. 
Gill  r.  Shelley,  2  Buss.  &  M.  33(5. 
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tion  of  the  testator  has  been  liekl  not  sutficieutly  maaifestcd 
in  their  favour  on  the  Will  to  admit  them  (/),  will  he  found 
collected  in  the  notes  helow. 

A  natural  child  cannot  take  as  the  issue  of  a  particular 
fiither,  until  it  has  acquired  the  reputation  of  being  the  child 
of  that  person,  which  cannot  he  before  its  hirlh  {in). 

It  has  been  said  in  Pratt  v.  Mathcw  (n),  and   in  earlier  when  unborn 
cases  which  will  be  found  cited  in  Lord  Selborue's  dissentient  take  under 
judgment  in  Occlcston  v.  FiiUalore  (tin),  that  a  prospective  gift  tl'jf, ''^*"'^' 
to  future  illegitimate  children  of  a  woman  is  wholly  void  as 
contra  honos  mores :  but  it  would  seem  from  the  judgment 
of  the  majority  of  the  Court  in  that  case  that  such  a  gift  is 
not  void  as  contra  honos   mores  provided  it  be  so  couched  as 
to  avoid  any  enquiry  as  to  the  paternity  of  the  child,  c.ij.,  a 
provision  for  all  the  children  born  of  the  body  of  a  particular 


J'h-aus    r.   Davies,  7    Hare,   498. 

Owen  V.  15ryant,  2  Do  »jle.\,  M.  & 

(i.  GOT.      Hartley  v.   Triljl)er,    16 

lleav.   510.     Worts  r.  Cubitt,  19 

I'.eav.  421.    Leigli  r.  Byion,  1  Sni. 

&  G.   48(5.      Allen  v.   Webster,  2 

(litr.    077.       See    also   Barlow   r. 

Orile,  L.    R.    :i   P.   C.   KiJ,  188. 

Clii'ton  r.  Goodbun,  L.  R.  G  E.i. 

278.     Holt  V.  Sindrey,  L.  R.  7  Ei[. 

170,   174.     Crook   v.   Hill,  L.    R. 

G  Oil.  31 1  :  allinned,  &uh  nom. 
Hill  r.  Crook,  L.  R.  6  TT   L.  2G,5. 

()i--leston  V.  iMillalove,  L.  >'.  9  Ch. 
147.  /.''  Brown's  Trusts,  L.  R. 
1 G  E(i.  '2'-' '  Re  Goodwin' .s  Trusts, 
I,.  R.  I  E(i.  ;j45.  Laker  r. 
Ilnrdcrn,  i  \  D.  C44.  Re  llmn- 
liliries,  24  (  D.  G91.  Re  Bryon, 
;tO  C.  D.  11'  .  Re  Haseldine,  :31 
0.  D.  511,  from  which  last  case  it 
would  peeni  that  if  the  word 
"children"  is  held  in  a  Will  lo 
include  illegitimate  children  it 
will  have  th«  same  meuuiiii;  in  a 
riMlicil  Id  that  Will.  Rn  llurner, 
;i7  0.  ]).  695. 


(l)  Cartwright  r.  Vawdry,5  Yes. 
5.3(».  Osnujnd  r  Tindall,  5  Yes. 
534,  c,  2nd  edit.  Godfrey  n  Davis, 
G  Yes.  43.  Harris  r.  Lloyd,  1 
Turn.  &  Russ.  310.  Mortimer  v. 
West,  ;j  Russ.  Chane.  Cus.  370. 
Bagley  r.  Jf.dlard,  1  Russ.  &  M. 
."ksI,  JoYcvr,  Ale.Kander,  2  Hare, 
275.  Re  Overhill's  Trust,  1  Sm.  & 
G.  3G2,  which  treats  ]!eachcri)ft  r. 
Beachcroft,  1  .Madd.  430,  as  over- 
ruled. Kelly  r.  Hammond,  26 
Beav.  3G.  Mason  r.  Bateson,  2G 
Beav.  404.  Edmunds  r.  Fessev, 
29  Beav.  233.  I'ratt  v.  MatJiew, 
22  Beav.  328.  Re  Wells'  l':state, 
L.  R.  6  Eq.  599.  Paul  r.  Children, 
L.  R.  12  E.^.  IG.  Re  Ayles'.s 
Trusts,  1  C.  I).  282.  Ellis  v. 
Houstoun,  10  (J.  I).  23G,  Me;;si.u 
r.  Hindle,  15  C.  1).  198.  /.V  Hull, 
.35  0.  D.  .55L  R^  Bolton,  31 
G  D.  542. 

(hi)  Co.  Lit.  3,  /).  Pratt  r. 
Mathew,  22  ]$ea\-.  328. 

(h)  22  Beav.  328. 

Inn)  L.  R.  »  Ch.  147. 
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woman  while  cohabiting  with  the  teetator.  And  James,  L.J., 
points  out  that  the  addition  to  the  suggested  gift  of  the 
words  "  of  whom  I  shall  be  the  reputed  father  "  would  not 
avoid  a  gift  such  as  that  suggested,  because  it  would  involve 
no  enquiry  into  paternity,  but  only  into  that  reputation 
which  springs  from  acknowledgment,  conduct  and  life  as 
distinguished  from  gossip  or  scandal  as  to  the  actual  pater- 
nity. So  where  a  testator  who  had  formed  an  illicit  con- 
nection with  M.  E.  M.,  made  by  will  a  gift  to  certain 
illegitimate  children  by  name  "  and  all  and  every  the  other 
children  and  child  which  may  be  born  of  the  said  M.  E.  M. 
previous  to  or  of  which  she  may  be  pregnant  at  the  time  of 
my  death,"  it  was  held  that  illegitimats  children  born  after 
the  date  of  the  will  and  in  esse  at  the  time  of  the  death 
of  the   testator   were  entitled  to   ha\o    the   benefit    of  the 

gift("). 

So,  generally,  a  legacy  to  a  natural  child  en  ventre  sa  inrrc 
at  the  death  of  the  testator  under  the  description  of  the  child 
of  the  testator,  or  of  another  man,  cannot  be  supported  ; 
because  since  the  identity  of  the  father  cannot  be  proved  by 
reputation,  it  can  only  be  ascertained  by  evide"'?e  such 
as,  being  contrary  to  the  public  decency,  the  law  will  not 
admit  ( p) . 

If  the  bequest  be  to  a  natural  child,  of  which  a  particular 
woman  is  enceinte,  without  reference  to  ani/  j)t'r.sr>«  as  the 
father,  no  difficulty  (xists,  and  the  legacy  will  be  sup- 
ported {([).  So  where  tlie  testator  expresses  his  hrlief  that  a 
natural  child  en  ventre  sa  ni:'re  is  his,  and,  proceeding  on 


(o)  lie  Hiwtie's  Trusts, :}.")  ('.  D. 
728. 

{p)  Eiirle  r.  Wilson,  17  Vcs.  528, 
r)t32.  Ami  see  Wilkiusou  c. 
Adam,  1  Vos.  &  1$.  440.  Wilkin- 
son r.  Wilkinson,  1  V.  &  Coll.  C'li. 
C.  (557. 

((/)  (Jovilon  V.  GorJon,  I  Meriv. 
141.  Evans  v.  Massey,  8  Price, 
22.     Dawv^ou  c.  Dawson,  (i  Maclil. 


2i)2.  Crook  r.  Hill,  3  C.  1).  773. 
And  see  the  observation  of  Sii' 
AViu.  Crant,  in  Earle  v,  Wilson, 
17  Ves.  532.  So  also  where  a 
testatrix  who  was  never  married 
describing  lierselt'  tis  u  siiinster 
bei^ueathed  her  property  in  trust 
for  her  children.  Clifton  r. 
(joodbun,  L.  1{.  (J  Eij.  278. 


Ch.  II.  §  II.]  Dcscr'qition  of  Legatee. 


959 


such  belief,  provides  for  it,  the  bequest  will  be  sustained ; 
for  in  such  case,  as  the  testator  chooses  to  assume  the  fact, 
and  to  act  on  the  foundation  of  his  heVicf,  there  is  no  un- 
certainty in  the  object ;  since,  whether  it  was  or  was  not 
the  child  of  the  testator,  he  meant  to  provide  for  it,  as  the 
child  of  the  mother  described  (r). 

A  bequest  to  children  of  a  foreigner  must  be  construed  to  "CliiUUcu"  ..f 
mean  his  legitimate  children,  i.e.  those  legitimate  by  the  means  those 
Law  of  their  father's  domicil  {h).     But  a  child  born  before  ^f  iTdmnicii. 
the  marriage  of  its  father  and  mother  cannot  be  legitimated 
by  their  subsequent  marriage  unless  the  father  was  ucmi'.u3cd 
ill  a  country  whose  laws  allowed  such  legitimation  both  at 
the  time  of  the  marriage  which  gave  the  child  the  status  of 
legitimacy,  and  at  the  time   of  the  birth  on  which  it  took 
from   its  putative    father   the    potentiality  of  being   legiti- 
mated {t). 

2.  "Grandchildren:"    Lord  Northington    seems  to  have  2.  "Gian.l- 
bcea  of  opinion,  in  the  case  of  lliisscy  v.  Brrhdeij  {11),  that  *^"*'''^"- 
the  word  "  grandchildren  "  would,  without  further  explana- 
tion,  comprehend    (freat   grandchildren.     But    the   case   of  wlicn  ;iv:<it 
Orj'onl  V.  Churchill  (x)  is  an  authority  to  the  contrary  :  And  f,leimle«l  i'li' 
it  seems  but  reasonable,  that  if  the  word  "  children  " 
not  include    grandchildren    (as    we    have    seen),  the   term 
"  grandchildren  "  should  not  comprise  children  next  to  them 
ill  descent  (.y).     The  several    distinctions    which  have  been 
mentioned  in  regard  to  the  enlargement  of  the  word  "  chil- 
dren "  seem  applicable  to  a  bequest  to  grandchildren  :  so  that 


does  *■'"**  ''"-'^^''''l'" 
tiiiii. 


((•)  tlordon  v.  Gordon,  1  Meriv. 
141.  Holt  r.  Simlrey,  L.  R.  7  Eij. 
170.  OcL'leston  r.  Fullalovc,  L.  H. 
!)('ii.  147,  161. 

(.•i)  lie  Aiulroi,  24  C.  D.  (i.'lT. 
Aiul  so  a  child  Icfjitimate  Ly  tin; 
Law  of  its  fatluir's  domicil  liu; 
illegitimate  according  to  English 
Law,  is  entitled  to  a  share  as  one  of 
the  next  of  kin  in  the  person  il 
I'stute  of  nn  intestate  dying  donii- 
cileil  in  England  under  the  Statute 


of  Distributions.  He  Coxjdinan's 
Trusts,  17  C.  D.  Siifi  (reversing  the 
decision  of  .Tessel,  M.H.,  14  0.  I). 
G19). 

(0  i.V  (Jrove,  40  C.  D.  21(i. 

(»)  2  Eden,  1!)G. 

{.r)  .3  Vcs.  &  Beam.  .')!). 

(;/)  See  the  judgment  of  Lord 
Cottenham,  in  Sanderson  r.  IJayley, 
4  Alylne  &  Cr.  (iO  :  and  Waring  r. 
Lee,  8  Beav.  247. 
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if  it  appear  from  the  Will,  that  the  word  "  grandchildren  " 
was  not  used  in  its  proper  sense,  but  for  the  purpose  of 
embracing  all  the  descendants  of  the  persons  described,  it 
will  have  this  effect. 

A  grandchild  hy  marriage  is  not  entitled  under  the 
description  of  "  grandchildren  "  (0). 

3.  "  Wife  :""  Husband :  "  Before  the  Wills  Act  it  was 
held  that  a  bequest  by  a  husband  to  his  "  beloved  wife,"  not 
mentioning  her  by  name,  applies  exclusively  to  the  individual 
who  answers  the  description  at  the  date  of  the  Will,  and 
is  not  to  be  extended  to  an  after-taken  wife  {a). 


(3)Hus8ey!;.Berkeley,2EJeii,19(). 

(a)  Gamitt  r.  Nibloclc,  1  lliis8, 
&  M.  629.  It  is  stated  in  Janiuin 
(in  Wills  (Vol.  I.,4the(l.,p.  324),  that 
the  distinctions  upon  the  suhject 
deducible  from  general  jirinciples 
and  the  authorities  there  referred 
to  appear  to  he  the  following  : — 
First,  that  a  devise  or  bequest  to 
the  wife  of  A.  who  has  a  wife  at 
the  date  of  the  AVill,  relates  to  that 
person  notwithstanding  any  change 
of  circumstances  which  may  render 
the  description  inapplicable  at  a 
subsequent  period,  and  by  parity 
of  reasoning  is  under  aii  circum- 
stances confined  to  her ;  but  that, 
secondly,  if  A.  have  no  wife  at  the 
date  of  the  Will  the  gift  embraces 
the  individual  sustaining  that 
character  at  the  death  of  the 
testator  ;  and,  thirdly,  if  there  be 
no  such  person  either  at  the  date 
of  the  Will  or  at  the  death  of  the 
testator,  it  applies  to  the  woman 
who  shall  first  answer  the  descrip- 
tion of  wife  at  any  subsequent 
period.  And  no  doubt  in  most 
cases  under  the  respective  condi- 
tions supposed,  the  respective  re- 
sults indicated  would  be  held  to 
follow,  but  this  is  because  in  most 


cases  it  would  be  inferred  in  the 
1st  and  2nd  cases  that  the  testator 
meant  by  wife  a  jwrsoua  designata, 
and  in  the  3rd  case  that  he  meant 
any  person  answering  that  descrip- 
tion. But  the  true  rule  would 
seem  to  be  that  in  each  case  you 
mu.st  look  at  the  whole  Will  and 
all  the  circumstances  known  or 
presumably  known  to  the  testator 
and  ascertain  his  intention.  Thus, 
in  Ec  Lyne's  Trust,  L.  K.  8  Ei^ 
()"),  where  a  testator  gave  .£800  to 
trustees  to  pay  the  dividends  to 
his  son  for  life,  and  after  his 
decease  to  transfer  the  capital  unto 
and  equally  between  the  wife  of 
his  son  in  case  she  should  survive 
him,  and  all  and  every  the  child 
and  children  of  his  son  ecjually, 
and  at  the  date  of  the  Will  tlie  son 
had  a  wife  and  one  child  but  the 
wife  died  before  the  testator,  and 
after  the  testator's  death  his  son 
married  again  and  died  leaving  a 
widow  who  claimed  to  be  entitled 
to  a  moiety  of  the  fund  erpuilly 
with  the  only  child  of  the  son,  it 
was  held  that  the  gift  was  to  a 
class  consisting  of  all  the  children 
and  any  wife  of  the  son  who 
survived  him.      Peppin  r.    Bick- 
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But  tlr  point  cannot  arise  since  the  Act,  for  the  second 
marriage  would  revoke  this  AVill  (an).  A  similar  question 
may  however  occur  in  respect  of  a  bequest  by  a  testator 
to  the  wife  of  another  person. 

It  is  stated  that  if  a  joint  estate  be  made  of  land  to  husband 
and  wife,  and  to  a  third  person,  in  this  case  the  husband  and 
wife  have  in  law  in  their  right  but  a  moiety,  and  the  third 
person  shall  have  as  much  as  the  husband  and  wife,  viz.,  the 
other  moiety :  and  the  cause  is  that  the  husband  and  wife  are 
but  one  person  in  law  (6).  But  it  is  stated  in  the  judgment 
of  the  Privy  Council,  in  Dias  v.  De  Livera  (c),  that  any  indi- 
cation, however  slight,  of  an  intention  that  each  shall  take 
separately,  has  been  held  to  defeat  the  application  of  this 
doctrine.  The  cases  on  the  subject  are  extremely  contradic- 
tory, and  will  be  found  set  out  and  reviewed  in  the  cases  of  He 
Jiipp  (d)  and  Re  Dixon  (e),  in  which  Kay,  J.,  and  North,  J., 
seem  to  have  arrived  at  opposite  conclusions,  the  former  in 
fa\our  of  a  strict  application  of  the  doctrine,  the  latter  against 
it.  It  seems,  however,  from  the  judgment  of  Cotton,  L.  J., 
in  Ee  March  (f)  and  of  Kay,  J.,  in  Re  Jupp  (g),  that  the 
passing  of  the  Married  Women's  Property  Act,  1882,  has 
made  no  difference  in  the  application  of  the  doctrine,  at  all 
events,  in  the  case  of  Wills  made  before  the  passing  of  that 
Act  {(jfj). 

The  question  whether  a  woman  can  take  as  a  legatee  by 
the  name  of  the  "  wife  "  of  such  a  one,  when  in  truth  she 
is   not   his   lawful    wife,  Avill    bo    considered    hereafter  (/*). 


fiinl,  2  Ves.  570,  and  Loiigworth  r. 
Bt'lkmy,  40  L.  J.  Cli.  513,  uro 
cases  where  the  description  of  wile 
was  held  to  apply  to  a  second  wife. 
Boreham  r.  Bignall,  8  Ha.  1:51, 
and  lie  Bryan's  Trusts,  2  Sim. 
(X.  S.)  103,  are  cases  wliere  the 
testator  was  held  to  have  intended 
a  persona  desiijutita.  Compare  also 
lie  Pavrott,  33  0.  D.  274.  Kadfurd 
r.  Willis,  L.  R..  7  Ch.  7,  is  a  clear 
autliority  in  favour  of  Mr.  Jar- 
W.E. — VOL.   II. 


man's    third    proposition    in    the 
absence  of  a  controlling  context. 

(«(/)  See  ante,  p.  IGO. 

{!))  Co.  Litt.  187  a. 

(c)  5  App.  Cas.  123,  136. 

(rf)  39  C.  D.  148. 

(e)  42  C.  D.  306. 

(/)  27  C.  D.  166,  170. 

{rj)  3i)  C.  1).  148,  154. 

{(fij)  See  jiost,  p.  1327,  note  ('.). 

(h)  Post,  p.  1015. 


Joint  estate  in 
land  to  hus- 
band and  wife 
and  to  a  third 
pereon. 


Cases  contra- 
dictory. 
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Sometimes  a  person  who  answers  the  description  in  the 
Will  has  ce.-ised  to  answer  that  description  at  the  time  of 
the  testator's  v^eath,  or  at  the  time  when  the  gift  was  to 
take  effect.  Thub  hi  Tie  Morrieson  (?"),  a  testator  heqncathed 
a  share  of  his  residuary  personal  estate  in  trust  for  his  son 
for  life,  and  after  his  decease,  in  trust  to  pay  unto  or  permit 
any  wife  of  his  son  to  receive  the  annual  income  of  his  share 
during  her  life.  The  son  married  a  woman  from  whom  he 
was  afterwards  divorced  on  his  petition.  He  died  without 
having  married  again.  It  was  held  that  the  woman  was  not 
entitled  to  the  income  of  the  son's  share.  In  this  case  Kay, 
J.,  expressed  his  dissent  from  Btillmore  v.  Wynter  (k),  in 
which  case  a  testator  devised  property  to  his  daughter  for 
life,  and  after  her  death  in  trust  for  any  husband  with  whom 
she  might  intermarry,  if  he  should  survive  her  for  his  life. 
The  daughter  married  the  defendant  and  was  divorced  from 
him  on  his  petition,  and  he  married  again  and  survived  her, 
and  it  was  held  by  Fry,  J.,  that  the  defendant,  although  no 
longer  the  husband  of  the  daughter,  was  entitled  to  the 
property  for  his  life. 

4.  "Nephews  and  Nieces  :  "  The  principles  already  stated 
with  respect  to  the  restriction  and  enlargement  of  the  terms 
"children"  and  "grandchildren"  apply  to  the  words 
"  nephews  and  nieces."  Therefore  (/rcat  nephews  and  great 
nieces  are  not  ordinarily  to  be  considered  ns  comprehended 
in  that  description  (/) :  Nor  will  the  expression  "  grand- 
nephews  and  nieces  "  include  the  children  of  grand-nephews 
and  nieces  (m).  But  in  these  cases  also,  the  more  enlarged 
sense  will  be  attributed  to  the  expression,  when  the  context 
indicates  the  intention  of  the  testator  so  to  use  it  (n).     It 


(t)  40  C.  D.  30. 

(k)  22  C.  D.  (51!). 

(l)  Falknei-  r.  Butler,  Ami )1.  514. 
Shelley  v.  Bryer,  1  Jacob.  207.  4 
Mylne  &  ('r.  GO.  Tlioiupsou  r. 
Robinson,  27  Beav.  480.  /,'« 
Blowei'.s  Trusts,  L.  11.  G  Cli.  .351. 
Anil  the  ca.se  is  not  altered  where 


the  testator  has  used  words  in  the 
plural,  and  there  happens  to  be 
only  one  person  to  whom  the  term 
is  properly  applicable :  Crook  i: 
AVhitley,  7  De  Gex,  M.  &  G.  490. 

((».)  ^.Varing  v.  Lee,  8  Beav.  247. 

('()  James  v.  Smith,  14  Sim.  214. 
.Strii>;^er  r.  Gardiner,  27  Beav.  35. 


Cli.  II.  §  II.]  Descriptioa  of  Legatee. 


J)63 


includes  a  child  of  a  brother  or  sister  of  the  half-blood  (w). 
But  not  the  nephews  or  nieces  of  the  husband  of  the 
testatrix  (jtj). 

However,  a  bequest  of  a  residue  by  a  married  man  to  his 
uiece,  and  all  other  his  nephews  and  nieces  on  both  sides, 


4  De  G.   &   .1.    468.      Weeds    r. 
Hristow,  L.  R.  i  Eq.  33:}. 

(o)  Grieves  c.  Rawley,  10  Hare, 
03. 

{y)  Smith   r.  Licliard,  :)  K.  & 
.T.    252;    Merill    r.    Jlorton,   17 
('.   D.  382;    notwithstanding  the 
t(!stiitri.v  has,  in  another  part  of 
tlie    Will,   called    a    legatee    her 
niece,  who  was  only  her  husband's 
niece.     See    also    Thompson     r. 
Jlohinson,  27   Beav.  4«().     Wells 
i:  Wells,  L.   li.    18  £(£.  .j04.     In 
<  Irant  v.  Grant,  L.  R.  5  C.  P.  380, 
727,  the  Court  of  Common  Pleas 
held  that  the  word  "ne]diew"  might 
include  the  son    of  the  testator's 
wife's  brother,  and,  there  being  u 
nephew  of  the  same  name,  son  of 
testatoi''s  own    brother,   admitted 
evidence  to  show  the  testator's  in- 
tention on  the  ground  that  these 
circumstances  gave  rise  to  a  latent 
ambiguity  as  to  which  of  the  two 
persons  was  intended  by  the  testa- 
tor.   This  evidence  was  of  course 
only  admissible  on  the  assumption 
that  both  claimants  fell  within  the 
description  "nephew."     Grant  r. 
Grant  {iihi   mip.),  has,    however, 
been  disapproved  by  Sir  tl.  .Tessid 
in  Wells  r.  Wells,  L.  R.   18  Ivj. 
r)04,    on    the     authority    of    Jin 
Blower's  Trusts,  L.  R.  6  Ch.  Sol, 
in  which  case  Mellish,   IJ.J.,  ob- 
served :  "  It  is  clear  that  the  words 
nephews  and   nieces   prinul  fiu-k 
mean  tlie  children  of  brothers  or 
sisters ;"  and  of  Sherratt  r.  Mount- 


ford,  L.  R.  8  Ch.  928,  in  whicli 
latter  case  the  same  learned  .Judge 
observed:  "There  is  no  doulit  a 
man's  own  nephews  and  niei-es  are 
primarily  his  nejihews  and  nieces, 
but  I  am  of  opinion  that  his  wife's 
nephews  and  nieces  are  his 
nephews  and  nieces  according  tn 
the  ordinary  meaning  of  tlie 
words  in  a  secondaiy  sense." 
(irant  v.  Grant  is  also  di8a|)proved 
of  in  Merrill  r.  Morton,  17  C.  D. 
382,  and  in  ft-  Taylor,  34  C.  ]). 
2.')5.  The  result  would  seem  to 
be  that  the  words  "  nephews  "  and 
"  nieces '' will  be  cunstrued  in  the 
primary  sense  if  there  is  any  per- 
son or  class  answering  the  deser'ji- 
tion,  and  the  Court  will  go  no 
further,  unless  it  is  shown  that 
there  is  another  person  or  class  of 
])ersons  answering  the  description  : 
in  which  case  extrinsic,  evidence  ol 
intention  will  be  admissilde  to 
remove  the  latent  ambiguity  ami 
show  which  of  the  pirscns  ctr 
classes  is  intended  :  where  liow- 
ever  the  words  are  not  strictly 
applicable  to  any  peison,  then 
evidence  of  intention  will  luit 
be  admissil)le,  but  only  evidence 
of  the  surpjunding  ciirumstances 
and  the  testator's  knowledge.  Jt 
will  be  observed  that  in  Sherratt 
r.  M(Hintford,  in  whicii  the  claim 
of  the  nephews  and  nieces  of  the 
testator's  wife  was  sustained,  tliere 
were  no  nephews  and  nieces  in  the 
primary  sense. 
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will  include  the  nephews  and  nieces  of  his  wife  {q).  So  will 
a  beqaest  to  nephews  and  nieces  where  the  testate  has  none 
of  his  own  {r). 

5.  "  Cousins  :  "  It  mi^ht  seem,  that  the  word  "  cousins," 
if  used  simplicitcr,  would  incliulo  oonsins  of  everj'  descrip- 
tion. But  the  Court  is  frequently  obliufcd  to  put  a  restricted 
sense  on  the  general  expression.  Thus  in  Cahlecntt  v.  Har- 
rison («),  a  testator,  in  his  AVill,  gave  several  legacies,  and 
mentioned  several  persons  as  his  cousins,  and  every  person 
there  called  a  cousin  was,  in  fact,  a  first  cousin :  By  a 
codicil  ho  gave  his  residuary  estate  to  all  such  of  his 
cousins  both  on  his  father's  and  mother's  side,  as  should  be 
living  at  his  decease,  and  to  all  the  children  of  ^ach  of  his 
said  cousins  as  might  have  theretofore  died  or  might  dio 
in  his  lifetime  :  The  testator  left  several  first  cousins  and 
children  of  first  id  second  cousins,  and  one  first  cousin  once 
removed:  And  ir  L.  Shadwell,  Y.-C,  held  that  none  of 
them  were  included  in  the  residuary  bequest,  except  the 
first  cousins  living  at  the  testator's  death,  and  the  children 
of  first  cousins  who  died  in  his  lifetime ;  his  Honor  being 
of  opinioa  that,  from  tlio  context,  it  appeared  that  by  the 
word  *'  cousins  "  the  testator  meant  his  first  cousins,  simply 
and  strictly,  without  any  qualification.  And  it  has  been 
held  by  Lord  Cranworth,  C,  that  when  the  testator  says 
nothing  more  than  "  cousins,"  he  means .^rs^  cousins  (<). 

Though,  formerly,  some  doubt  on  the  subject  prevailed,  it 
may  now  be  taken  that  the  same  principles  apply  in  deter- 
mining who  are  entitled  under  a  bequest  to  first  or  second 
cousins  as  apply  in  the  case  of  a  bequest  to  children  or  grand- 
children. That  is  to  say,  as  Sir  G.  Jessel,  M.R.,  puts  it  in 
the  case  of  iu'  Parker  (»)  :  "  You  are  not  without  a  context  to 


(5)  Frogley  ?■.  Phillips,  .30  Bt'av. 
1G8. 

()•)  Hofij,'  r.  Cook,  32  Beav.  C41. 
Sherratt  r.  Mountfonl,  L.  R.  8  CIi. 
928. 

(s)  9  Sim.  457. 


(0  Stc.ddurt  r.  Nelson,  20  .Tur. 
27,  ill  which  case  it  was  also 
decided  that  "  first  cousins  "  and 
"  coiisins-gt-rman  "  meant  the  same 
thing. 

(h)  If)  C.  D.  528,  538. 
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alter  the  meaning  of  well-known  terms  that  have  a  definite 
iiicmiing."  In  this  case  it  is  pointed  out  that  the  doubt 
on  the  construction  of  these  gifts  to  cousins  has  arisen 
through  a  misunderstanding  of  the  decision  in  the  case  of 
Minjott  V.  Mai/ntt  (t),  in  which  case  Lord  Kenyon,  M.  R., 
held  that,  there  being  ii  gift  to  the  first  and  second  cousins  of 
the  testator  who,  at  the  date  of  the  Will,  had  no  second 
cousins,  tlu-  phrase  "  second  cousins  "  must  be  interpreted  to 
mean  all  persons  related  as  nearly  as  second  cousins.  Sir 
Ci.  Jessel  goes  on  to  point  out  that  the  cases  of  S'dco.i  \. 
Bdl{y)  and  Chanjc  v.  Goody cr  (z)  were  decided  on  a  misinter- 
pretation of  the  decis!  n  oi Mai/otty.  .l/m/cf^  viz.,  that  this  case 
decided  that  a  bequest  >  second  cousins  included  all  persons 
of  the  same  degree  of  relationship,  whereas,  all  that  case 
really  decided  was  that,  in  the  particuUir  cu-cumstances,  and 
there  being  no  second  cousins,  the  testator  must  have  in- 
tended to  benefit  all  relations  as  near  as  second  cousins. 

In  all  cases,  however,  later  than  Charge  v.  Goody rr  decisions 
have  followed  the  ordinary  rule  of  construction.  .  Thus  it  was 
held  by  Lord  Cottenham  in  Saiuh-rsonx.  Bnyley  (a)  (reversing 
a  decision  of  Sir  L.  Shadwell,  V.-C),  that  a  beijuest  to  the 
testator's  "  first  cousins  or  coiisins-german  "  does  not  include 
first  cousins  once  removed.  And  in  The  Corporation  of 
Br'uUjnorth  v.  Collins  (li),  it  was  held  that  a  first  cousin  once 
removed  is  not  entitled  under  a  bequest  to  "  second  cousins." 
Again,  in  J\c  Parker  (c),  the  Court  of  Appeal  (affirming 
Jessel,  M.  R.)  held,  in  a  case  where  a  testator  left  first  cousins, 
second  cousins  and  children  and  grandchildren  of  first  cousins, 
that  a  bequest  to  "  second  cousins  "  did  not  include  the 
children  and  grandchildren  of  the  first  cousins. 

Where,  however,  there  is  no  individual  of  the  class  named, 
the  word  "  cousins  "  will  be  construed  in  the  more  extended 
sense  ((/)  :  as  also  will  the  word  "  cousin  "  as  ajiplied  to  a 


(,i)  2Bro.  C.  ('.  125. 
(i/)  1  Sim.  &  Stu.  301. 
(z)  3  Russ.  140. 
(a)  4  51.  &  Cr.  56. 
(/))  15  Sim.  541. 


(c)  15  C.  D.  528;  17C.  D.  2(52. 

{d)  Slade  v.  Fodks,  9  Sim.  38G. 
R(;  Bonner,  19  C.  D.  201.  AVilks 
V.  Bannister,  30  C.  D.  512, 


■r 
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namctl  legatee  if  there  is  no  person  of  the  name  to  whom 
the  word  cousin,  in  its  primary  sense,  is  applicable  {r). 

So,  too,  it  has  been  held  that  "  cousin  "  in  such  a  case  may 
bo  understood  in  a  popular  sense  as  the  wife  of  a  cousin  (/). 

(B.)  Who  arc  entitled  nnder  the  descrijitioii  of  1.  "  Heirs :  " 
±  "Isaac:"  3.  "Descendants:"  4.  "Relations:"  o. 
"Next  of  Kin:"  G.  "Family:"  7.  "Executors  and 
Administrators ,"  or  "  Lcffal  Uepresentutives"  or  "Per- 
sonal IteprescntativcH." 

Teniis  wlii,  ii  It  may  be  observed,  in  the  first  place,  that  it  is  an  estab- 

realty  -ivo  !ui     Hshed    rule  of   construction,  with  respect  to  Wills  of  per- 
estate  tail,  j;ivu  i^onalty,  that  where  personal  estato  is  cfiven,  in  terms  which, 

tlic  alwohiti!  '  ^  o  '  ' 

if  applied  to  real  estate,  would  create  an  estate  tail,  the 
property  so  bequeathed  vests  absolutely  in  the  first  taker, 
and,  consequently,  devolves  at  his  death  on  his  executors 
and  adiuinistrators,  whether  he  has  issue  or  not((7).     Hence, 


interest  it 
applieil  t'> 
personaUv 


I 


((■)  J!r  Taylor,  34  0.  D.  25."). 

(/)  Jte  Taylor,  iibi  skjk 

(</)  Elt(jn  r.  Eason,  1.')  Yes.  78. 
Lyon  r.  Mitchell,  1  MaiUl.  475. 
Ward  V.  Bevil,  1  Younj,'e  &  Jerv. 
525.  Byiifj  V.  Lord  Strafford,  5 
Bear.  .'i5S.  Williams  v.  Lewis, 
6  H.  L.  C.1020.  Bennett  r.  Bennett, 
2  Drowr.  &  Sm.  160.  Russell  r. 
t'ampLell,  2  Russ.  &  M.  390. 
S.  C.  in  Dom.  Proc,  suh  vom., 
Candy  i:  Campbell,  8  Blii,'li,  4(5!). 
The  cases  in  which  the  words  of  u 
Will  will  be  so  construed  as  to 
create  an  estate  tail  have  been 
materially  reduced  by  the  i)ro- 
visions  of  s.  2!)  of  the  Wills  Act 
(1  Vict.  c.  26) :  the  effect  of  which 
provisions  as  to  Wills  made  on  or 
after  1st  Jan.  1838  is  that  in  any 
devise  or  befjuest  of  real  or  personal 
estate  words  which  are  open  to 
three  constructions — viz.,  the  death 
of  the  legatee  in  the  lifetime  of  the 
tenant  for  life  without  having  issue 


living  at  the  legatee's  death:  tlic 
death  of  the  legatee  in  like  manner 
without  ha\ing  issue  living  at  the 
death  of  the  tenant  for  life  :  or  the 
death  of  the  legatee  in  the  lifetime 
of  the  tenant  for  life  followed  by  an 
indefinite  failure  of  issue,  are  not 
to  be  construed  as  meaning  inde- 
finite failure  of  issue.  The  result 
of  which  is  that  cases  of  implica- 
tion of  an  estate  tail  from  words 
importing  a  failure  of  is>ue 
will  not  often  arise,  and  cases  of 
a  bequest  of  personal  property  in 
words  which,  if  applied  to  real 
estate  would  by  express  terms 
create  an  estate  tail,  are  not  likely 
to  arise  except  in  cases  where  realty 
and  personalty  are  included  in  one 
gift.  It  is  to  be  observed,  however, 
that  the  statute  only  applies  in  cases 
where  the  words  may  support  either 
a  want  or  failure  of  issue  of  any 
l)erson  in  the  testator's  lifetime,  oi 
at    his    death,    or   an    indefinite 
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generally  speaking,  where  realt}-  and  personalty  are  included 
in  one  gift,  if  the  legatee  takes  an  estate  tail  in  the  former, 
he  takes  the  latter  absolutely  (/<). 

Hence  a  legacy  "  to  A.  and  to  the  heirs  of  his  body,"  or  l.  "Heirs:" 
"  to  A.,  to  be  secured  to  him  and  the  heirs  of  his  body,"  is 
an  absolute  bequest  to  A.  (i),  though   a  legacy  *' to  A.  and  '''^,i'?[*"i^i",., 
his  heirs  (say  children),"  is    only   a    legacy  to  A.  for   lifo,.   of  liis  iwly: 


failure  of  Lisue,  and  tliert-foru  liiui- 
no  upplicatiou  where  the  •wcjcds 
wuw<  iniiwrt  an  indelinite  failure 
(if  is.sue.  In  other  wonls,  tin- 
^*tatute  only  applies  where  there 
is  ambi<,'uity.  DawHoii  c.  Small, 
L.  K.  9  Ch.  G51.  It  must  be  re- 
iiieniLered,  moreover,  that  the 
;,'eiierality  of  this  rule  may  pos- 
sibly be  qualified  by  a  doubt 
whether  the  rule  in  Shelley's  case, 
1  Eep,  93,  B.,  has  any  ap])liea- 
tion  to  personalty.  See  Smith  v. 
Butcher,  10  C.  D.  11.3,  where 
Jessel,  M.  E.,  refused  to  apply 
that  rule  to  a  Will  dealing;  with 
personalty.  But  Baeon,  ^'.-C.,  in 
the  case  of  Comfort  v.  Brown,  10 
C.  D.  146,  says  in  reference  to  an 
argument  that  the  rule  did  not 
apply  to  personal  estate,  "  De 
Beauvoir  r.  De  Beauvoir,  .3  H.  L. 
C.  524,  and  Gittin^s  r.  MeDer- 
mutt,  2  M.  &  K.  09,  are  instances, 
and  there  are  hundreds  of  other 
instances  in  which  the  rule  has 
been  applied  to  personal  estate." 
!So  it  has  been  said  that  the  rule 
in  Wild's  case,  (J  Rep.  17,  that 
wliere  lands  are  devised  to  a  per- 
son and  his  children,  and  he  has 
no  child  at  the  time  of  the  devise, 
the  parent  takes  an  estate  tail, 
has  no  application  to  personalty, 
Audsley  f.  Horn,  1  De  Gex,  F.  &  J. 
226.  Besides  all  these  particular 
limitations  of  the  generality  of  the 


rule  that  words  which  M'ould 
create  an  estate  tail  in  realty  will 
vest  personalty  absolutely  in  the 
first  taker  it  must  be  remembered 
that  this  rule,  which,  so  far  as 
regards  pei-sonalty,  seems  to  be  a 
mere  rule  of  construction,  is  never 
allowed  to  override  the  intention 
to  be  gathered  from  the  whole  of 
the  words  of  the  Will.  Symers  r. 
Jobson,  Hi  Sim.  2(i7.  lie  JeafTie- 
sou's  Trusts,  L.  E.  2  %  27G. 
Knight  r.  Ellis,  2  Bi'O.  C.  C.  570. 
Ex.  2Miic  Wynch,  T)  De  Gex,  M.  & 
G.  188. 

(/()  D(inu  c.  Penny,  10  Vcs.  544. 
Dunk  r.  Fenner,  2  Russ.  &  M. 
557.  Simmons  r.  Simmons,  8 
Sim.  22.  But  the  blending  of 
realty  and  personalty  in  one  gift  is 
not  conclusive  if  it  appear  from  the 
whole  AVill  that  it  was  not  the  in- 
tention to  give  the  personalty  to  an 
indefinite  succession  of  ])ersons. 
See  Herrick  r.  Franklin,  L.  R.  (5 
Eq.  593.  Smith  v.  Butcher,  1(» 
C.  D.  113,  The  rule  that  the  same 
words  need  not  receive  the  sami; 
construction,  though  appearing  in 
one  clause,  when  applied  to  realty 
and  pei-sonalty  respectively,  is 
established  by  Forth  v.  Chapman, 
1  P.  Wms.  G(i7.     See  ante,  p.  933. 

(0  Crawford  r.  Trotter,  4  Madd. 
3G1.  Ante,  p.  598.  Harris  r.  Davis, 
1  Coll.  416. 
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remainclor  to  his  children  (Ic).  Again,  there  has  ah'cady  (/) 
been  occasion  to  show,  that  if  a  term  of  years  be  devised 
to  cue  for  life,  and  afterwards  to  the  heirs  of  his  body, 
the  whole  term  will,  generally  speaking,  vest  absolutely  in 
him  (»()•  Again,  a  devise  of  freeholds  and  leaseholds  to  A. 
for  life,  and  after  his  decease  to  the  heirs  of  his  body, 
their  heirs,  cjcecntors,  adniiniHtrators,  and  assijiiis,  gives  A. 
an  estate  tail  in  the  former,  and  an  absolute  interest  in  the 
latter  (h).  • 

It  must  bo  observed,  that  several  cases  occur  in  the  books, 
where  words  creating  an  estate  tail,  according  to  the  esta- 
blished rules  of  law,  have  been  held  to  be  narrowed  by 
inconsistent  limitations  in  other  parts  of  the  Will :  Thus 
children  have  been  held  entitled,  as  purchasers,  under  the 
description  of  "  heirs  of  the  body,"  where  the  directions  of 
the  Will  are  inconsistent  with  construing  the  word  in  its 
nsnaX  acceptation  as  a  word  of  limitation ;  as  a  legacy  to  A. 
for  life,  and  then  "  to  the  heirs  male  of  his  body,  </s  tenants 
iv  coiiinion  "  (o).  liut  these  cases,  it  is  submitted,  must  bo 
cciusidered  as  much,  shaken,  if  not  entirely  overruled,  by  the 
dcision  of  the  House  of  Lords  in  Jenson  v.  WrUjIit  (}>). 
tiic  With  res])(!ct  to  a  legacy  to  "  the  heirs  of  A. :  "  When  the 
A\oid  "  heirs  "  is  used  to  denote  succession  or  substitution  ((/), 


legacy  to  ' ' 
heirs  of  A. : 

or  "to  my 
heirs  :  " 


(k)  Crawford  v.  Trotter,  4  Maild. 
:5(il.     Ante,  pp.  040,  947. 

(/)  Ante,  p.  rm. 

(»«)  Theobri'ljjti!  r.  Kilburne,  2 
Vos.  Sen.  233.  Giirth  ••.  Buldwyn, 
2  Vus.  Sen.  040.  Vei'uliiin  r. 
Hiitlmrbt,  13  Sim.  374.  15ut  the 
context  mtiy  deinonstriite  that  l)y 
the  words  "  heirs  of  the  body,"  la 
meant "  Cliildreu  :  "  Symers  v.  Job- 
son,  l(i  Sim.  2()7. 

(?i)  Kinch  r.  Ward,  2  Sim.  &  Stu. 
40i),  See  also  Dunk  v.  Fenner,  2 
KnsR.  &  M.  r)r)7. 

(())  Jiicid)s  V.  AMiyatt,  4  Pro, 
a  C.  542. 


(p)  2  Bligh,  1,  wliere  Lord 
Eodesdale  mys  :  "  That  the  geiu'- 
lal  intent  shcuM  override  the  par- 
ticuhir  is  not  the  most  accurate 
expression  of  the  i)rinciple  of  de- 
cision. The  ruk;  is  tliat  tL'chnical 
words  .Khali  have  tlieir  legal  ellect, 
unless  Irom  snbse((uent  incon- 
sist'mt  words  it  is  very  clear 
that  the  testator  meant  other- 
wise." See  also  Dunk  r,  Fenner, 
2  Rush,  and  M.  557. 

((/)  Generally  a  bequest  of  per- 
sonal estate  to  one  or  his  heirs  is  a 
Bullicient  indication  that  the  word 
"  hum  "  Ifi  used  to  denote  succes- 
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it  may  be  understood,  as  it  is  in  tlio  ciise  of  a  logac\  to  A. 
iiiul  heirs,  to  mean  such  person  or  persons  as  would  legally 
succeed  to  the  property  according  to  its  nature  and  quality  : 
Thus,  in  Vaiix  v.  Henderson  (/•),  a  legacy  of  personal  pro- 
perty to  A.,  "  and  failing  him  by  decease  before  me,  to  his 
licirs,"  was  decreed  to  belong  to  the  next  of  kin  of  A.  living 
iit  the  time  of  the  testator's  death,  A.  having  died  before  that 
event  (s).  More  correctly  stated,  the  rule  is  that  the  word 
"  heir  "  in  a  gift  of  personal  property  means  (/)  such  persons  as 
would  have  been  entitled  under  the  Statute  of  Distributions 
to  succeed  to  the  personal  properly  of  the  deceased,  in  case 
he  had  died  intestate,  including,  therefore,  a  widow ;  and 
excluding  the  husband,  in  case  of  a  bequest  to  a  woman,  and 
ill  tlie  event  of  her  death  to  "  her  heirs"  («)• 
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sion  or  snlistitution.  Gittings  v. 
MrDfiniott,  -2  JI.  &  K.  «!).  Doody 
I.:  Ilii,'Kiiis,  2  K.  &  .).  7:2!).  So, 
iim»iii,  a  diicetiou  lor  distribution 
iiiiiuiij,'st  heirs  is  an  indication  tliat 
tin;  ti'stiitor  by  "heirs"  inoant 
next  of  kin.  Low  r.  Smith,  2  Jur. 
;i41.  7iV  StucvL-ns'  Trusts,  L.  1(. 
ir.  %  110. 

(/•)  1  Jac.  &  Walk.  388,  note  (-•). 

(.s)  Set!  also  Hollowuj-  r.  HoU 
Idwny,  5  Ves.  403.  Ciittin^'s  v. 
IkDcrniott,  2  M.  &  K.  (JiJ.  Jncolw 
1'.  Jacobs,  1(5  lieav,  b<>7.  Low  v. 
^■iinilli,  2  Jur.  311,  I'urnni  Kiii- 
.liM'sley,  V.-C.  7i'.!  Uiuubou'8  Trusts--, 
4  K.  &  J.  Tnt).  lie  Newton's  Trusts, 
L.lt.  4Kii.  171.  i.V  I'hilps' Will, 
li.  II  7  Ivj.  151.  Finhison  r.  Tat- 
l(Mk,  L.  U. a  Va[.  258.  lie  Stuevcns' 
Trusts,  L.  R.  If)  E(i.  110. 

(J)  It  would  seem  that  the  rule 
iiliDVK  Htati'd  is  too  wide.  The 
wo'd  "heirs"  in  a  gift  of  personal 
ludpcrly  is  easily  taken  to  mean 
"iii'Xt  of  kin"  according  to  the 
Statute  of  Distributions,  as  appi'ars 
lium  the  cases  cited  in  this  and  the 


preceding  note,  as  also  from  liic 
cases  of '\Vinj,'field  v.  AVingliehl,  ) 
C.  IX  ()r)8,and  Keay  v.  I'.oulton,  25 
C.  D.  212,  in  which  it  was  held  that 
where  there  is  a  gift  of  realty  and 
personalty  logetlurto  childicn"  or 
their  /itiV.s-,"  tlie  word  "heirs" 
must  be  read  in  n  twofold  mean- 
ing— viz.,  luir-at-law  as  regard.^ 
the  realty  and  itfji  of  Idn  as  regards 
the  personalty.  IJut  yet  in  each  case 
the  ([uestion  must  be  whether  there 
is  anything  to  control  the  ordinary 
meaning  of  the  word  "heir"  so  as 
to  jirevent  tlm  heir  t'lking  the  per- 
sonalty as  a  jin:v)iia  disiijnittd,  and 
to  raise  the  inference  that  the  next- 
of-kin  are  to  take  in  substitution 
or  in  suicession.  This  seems  the 
ground  upon  which  Smith  r. 
Butcher, IOC.  1).  1 13,  was. decided, 
whicii  at  lirsl  sight  is  dillicult  to 
reconcile  with  Wingtield  r.  Wing- 
field. 

(»)  Doody  c.  Higgins,  2  K.  &  J. 
738.  lie  Porter's  Trusts,  1  K.  &  J . 
188.  Parsons  r.  Parsons,  L.R.8  Eq. 
2G0.     The  heirs  tidve  as  tenaiiLsiii 
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Hut  where  the  word  is  used,  not  to  denote  succession  or 
substitution,  but  to  describe  a  legatee,  and  there  is  no  con- 
text to  explain  it  otherwise,  it  should  seem  that  there  is  no 
reason  to  depart  from  the  natural  and  ordinary  sense  of  the 
word  heir  (,r) ;  Thus,  in  Mounscij  v.  Bhimiir  ((/)  the  testatrix 
devised,  inter  alia,  a  real  estate  to  a  person  not  her  heir-at- 
law  ;  and  by  a  codicil  she  gave  a  pecuniary  legacy  "to  my 
heir : "  At  her  death  three  persons  were  co-heirs-at-law : 
And  Sir  J.  Leach,  M.  E.,  held  that  they,  and  not  her  next  of 
kin,  were  entitled  to  the  legacy,  yl  fortiovi,  the  heir,  pro- 
perly and  technically  speaking,  may  take  personal  property 
bequeathed  to  him  by  that  description  where  the  intention  of 
the  testator  in  his  favour  appears  upon  the  construction  of  the 
whole  Will  (c),  as  where  it  is  blended  in  the  gift  with  real 
estate. 

In  a  case  where  the  testator  bequeathed,  by  an  unattested 
Will,  the  residue  of  his  estate  of  every  kind  to  "  my  next  of 
kin  or  heir-at-law,  whom  I  appoint  my  executor,"  it  was 
holden  that  the  bequest  was  void,  and  that  the  property,  whiclt 
was  entirely  personal,  must  be  distributed  according  to  the 
Statute  of  Distributions  {a).  So,  in  a  case  where  a  testator, 
who  had  long  resided  in  India,  gave  a  legacy  to  "  A.  B.,  who 


coimiiou  in  the  proportion  lixcd  by 
the  stiitute.  .Tacolis  v.  .Tacohs,  K! 
Beiiv.  o,")?.  Ur  Porter's  Trusts, 
nhi  .iiiji. 

(.(■)  Su  the  words  "next  lawful 
lieir,"  in  an  ultimate  gift  of  real 
and  ]iers()nal  estate  are  to  Ije  con- 
strued in  their  strict  sense  as  to 
personalty :  De  Beauvoir  r.  De 
15eauvoir,  li  H.  L.  C.  524,  r,^>l. 
ilaslewciod  r.  (ireeu,  28  Beav.  1. 
Smith  r.  Jiutdier,  10  C.  D.  11:5. 
In  the  Goods  of  Dixon,  4  P.  D.  cSl. 

(;/)  4  Push.  Chane.  Cas.  .384.  The 
re]iorted  disapproval  of  this  case 
by  .lessel,  M.  P.,  in  Suiith  r. 
Butcher,  10  C.  1).  11.1,  114,  if 
correct,  clearly  does  not  go  to  the 


authority  of  the  decision  as  a  wholi\ 
(v)  Gwj'une  c.  Muddoek,  l4Vcs. 
488.     De  Beauvoir  r.  De  Beauvoir, 
3  II.  L.  ('.  r)24. 

(<()  Lowndes  /■.  Stone,  4  ^'e>. 
()4!).  But  where  a  testatri.x  be- 
.|ueathed  personalty  ''to  tlu;  heiP' 
or  next  of  kin  of  A.  deceased,"  it  w;i> 
held  to  be  a  gift  to  one  class — viz., 
the  next  of  kin  of  A.  according  td 
the  statute.  7i'i'  Thompson's  Trusts, 
!)  C.  1).  ()07.  It  seems  that  Je.*el. 
M.  P.,  distinguished  this  case  from 
Lowndes  r.  Stone,  iilii  sup.  on  tin' 
ground  that  in  that  case  the  woril 
useil  was"  heir-atdaw,"but  in  tiii- 
case  the  testatrix  spoke  of  "  heir> 
as  a  class. 
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resided  at  P.  when  I  left  England,  or  to  his  heirs,  executors, 

(iihniiiistrators  or  assigns,  for  ever:  "  and  A.  B.  died  in  the 

testator's  lifetime,  Sir  J.  Leach,  V.-C,  held,  that  the  bequest 

was  void  for  uncertainty  {h). 

A  bequest  to  "  A,  and  his  issue,"  {(•)  as  it  will  clearly  pass  -.  "Tissue  :  ' 

iui  estate  tail  in  real  property,  so  it  will  give  to  A.  the  absolute 

interest   in   a   personal  legacy  0/).     So  a    legacy  to    all  the  legacy  to  ••  A. 

..  uuil  his  issue  : " 

children  of  A.  and  their  issue,  share  and  share  alike,  and  to 

be  paid  twelve  months    after    the    testator's  decease,  is  an 

absolute  gift  to  such    children    of  A.  as  are  living   at   the 

testator's  death  (f).     So  a  bequest  to  several  persons  share   to  several  i«i- 

sous,  and  till' 

and  share  alike,  as  tenants  in  common,  and  to  the  issue  of  issue  of  tiieir 
their  respective  bodies,  but  in  case  of  the  death  of  any  or 


respective 
bodies : 


(//)  AViii.c  r.  Tv'mpU-r,  2  Sim. 
■)24,  recognized  by  Lord  liroughimi, 
in  (iittings  /•.  McDenuott,  2  M.  & 
K.  78,  Imt  ilisappnived  of  liy  Lord 
St.  Leonards  in  De  llcauvoir  r.  De 
Bciiuvoir,  ',\  H.  L.  C.  557,  and, 
■■'ciiiblf,  overrnled  liy  tlie  Lnrds  .Ins- 
tices,  lie  Waltcm,  20  Jur.  ;i(i3,  K 
i)e  Gex,  M.  &  G.  17;3,7»..v/,  p.  !J7S, 
note  ((/). 

(c)  In devisusot'reak'state'" issue*' 
is  pfimd  facie  a  word  of  liinitatinu 
and  111  it  of  jiurchase.  Roddy  r. 
Fitzgerald,  (i  11.  L.  ('.  H23,  87i). 
Ikit  even  when  n.sed  in  respect  of 
real  property  "issue,"  although 
primarily  a  word  of  limitation,  is 
ohi'ii  construed  us  "children,"  and 
M  word  of  purchase.  Morgan  r. 
Tlionias,  8  q.  I*..  1).  575  :  ailivnied 
oil  appeal, !)  Q.  ]].  I).  ()4;}.  HQspost 
p.  !t7;!.  It  may  ho  doubted 
whether  in  respect  of  personal 
property  "issue"'  is  even  itrinid 
fncic  a  word  of  limitation,  hocauae, 
in  the  case  of  a  be(iucst  of  piirsou- 
iilty,  the  construction  is  governed 
rather  iiy  intention  than  by  prin- 
ciples derived  from  the  Law  of 
Tenure.     Ex  parte   Wynch,  5   D. 


M.  &G.  188. 

((/)  Donn  r.  I'enny,  Ji)  Yes.  547. 
Crawford  r.  Trotter,  4  ISladd.  3G1. 
Martin  e.  ywannell,  2  Ikav.  24!). 
Parkin  r.  Knight,  15  Him.  8;i 
(cited  infra,  ]>.  978,  note  (</)). 
Heaver  r.  Nowell,  25  I'eav.  551. 
The  tendency  of  modern  authori- 
ties, however,  is  to  construe  such 
Words  as  giving  an  interest  to  the 
issue  as  legatees  wliere  the  context 
oilers  any  reason  for  so  doing.  See 
iiiitr,  p.  !)()(),  note  (ij).  Till' 
wor<ls  may,  if  so  construed,  be  held 
to  give  the  ancestor  and  issue  in- 
terests as  joint  tenants  or  tenants 
in  common,  .is  tlie  case  may  bo, 
but  in  cases  where  the  bequest  is 
of  personalty  there  is  a  strong  dis- 
inclination to  hold  that  the  parents 
and  children  take  concurrently, 
and  very  little  is  suliiiii'Ut  to  Tiiakt- 
the  Gourts  hold  that  the  AVill  dis- 
closes an  intention  that  the  pnrent.- 
shall  take  a  life  estate  and  thi- 
issue  take  in  remainder. 

(c)  Butter  r.  Omnianey,  4  Itiiss. 
t'iianc.  Caa.  7t>.  Se(^  also  iiV  Stan- 
hope's Trusts.,  27  Beav.  201. 
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either  of  them  Avithout  issue,  then  the  share  of  him  or  them 
so  dying  should    go    to    the    survivors  or  survivor  equally, 
share  and  share  alike,  and  to  the  issue  of  their  respective 
bodies,  gives  the  legatees  an  absolute  interest  with  benefit 
of  survivorship  in  case  anj'  of   them  died  without  issue  at 
their  death  (/ ).     ^yherc  a  testator  bequeathed  all  his  personal 
property,  not  before  disposed  of  by  his  Will,  unto  his  trustees, 
in  trust  for  his  five    sons,  "and    their  respective    issue  (if 
any),  such  issue  to  take  j)ej'  stir2)cs  and  noi  per  capita,  to  be 
divided  amongst  them  in  equal  shares  and  proportions,  the 
shares  of  such  of   them  as  shall  have   attained  the  age  of 
twenty-one  to  be  paid  them  respectively  forthwith  after  my 
decease,  and  the  shares  of  such  of  them  as  shall  be  under  the 
age  of  twenty-one  years  to  be   paid  to  them  when  and   as 
they  shall  respectively  attain  such  age,"  it  was  held  by  the 
House  of  Lords  that  this  bequest  vas  an  absolute  gift  to 
each  of  the  testator's  sons  living  at  the  time  of  his  decease, 
of  the  fifth  part  of  the  property  thus  bequeathed ;    and  the 
Lord  Chancellor  (Brougham)  said,  it  was  clear  that  the  issue 
of  any  one  of  the  sons  would,  at  the  death  of  the  testator, 
take  hj  suhstitittion,  if  the  son  himself  should  at  that  time 
be  dead  (//).     And  it  has  been  held  (as  in  the  instance  of  a 
legacy  to  A.  and  the  heirs  of  his  body  (/;) ),  that  the  construc- 
tion of  a  legacy  to  "  A.  and  his  issue,"  as  an  absolute  gift 
to  A.,  is  not  to  be  varied  by  superadded  words,  prima  facie 
denoting  distribution :  as  for  example,  where  the  gift  is  to  A. 
and  his  issue,  male  and  female,  to  be  divided  equally  between 
them  (()•     As  to  the  effect  of  a  legacy  to  A.  for  life,  and  after 
his  death    to   his  issue,  there  has  been  much  controversy. 
In   KniiiJd   v.   Ellis  {k),  Lord   Thurlow    held    that    such  a 


I 


(/ )  Lyon  V.  Mitcliull,  1  MuiUl. 
407. 

(;/)  Pearson  r.  Stephen,  2  Dow. 
&  CI.  328.  (Ji)ibs  i:  Tait,  8  Sim. 
132.  Turner  v.  Capel,  9  Sim.  158. 
Di.'k  i:  Lacy,  S  1  Vi;  v.  214.  Iled^^'eH 
V.  Harpnr,  D  Ueav.  4/i).     S.  C.  .'1 


De  G.  &  J.  UOypost,  pp.  077,  978. 

(/()  Ante,  pp.  907,  9G8. 

(0  Tate  r.  Clarke,  1  Beav.  lOO. 
Sei;  Hx  jiarlr  Wyiuli,  .'j  De  Ge.\,  Jl. 
&  G.  188,  210,  where  Lord  Craii- 
wortli  t'oninients  on  this  case. 

(/,)  2B     :■  V-  .'■.70 
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bequest  gave  the  legatee  an  estate  for  life  only,  and  that  the 
issue  would  take  as  purchasers.  It  was  at  one  time  supposed 
that  this  case  had  been  overruled  (/).  But  it  has  been  fully 
sustained  by  the  decision  of  the  Court  of  Appeal  in  Ex  imrtc 
Wjinch  (»()• 
AVlion  the  description  "  issue  "  is  employed  in  a  Will  as  a  "'"'i'  'i"  ••'-•■ 

...  sociuknts  art- 

word  of  purchase,  it  will,  in  its  ordinary  import,  comprise  all  entitled  unikr 

those  who  can  claim  as  descendants  from  or  through  the  per-  o^*^  issue'""  " 
son  to  whose  issue  the  bequest  is  made,  i.  c.  grandchildren  e"il''''.ye<l  fis 

■^  "a  word  of 

and  great-grandchildren,  as  w-ell  as  children  :  and  in  order  to  iiurclwsc  ; 
restrain  this  usual  sense  of  the  word,  a  clear  intention  must 
appear  upon  the  Will  (»)• 


(0  See  Att.-Gen.  v.  Brij^lit,  2 
Keen,  57.  Jordan  v.  Lowe,  G  Beav. 
Sno.  Bird  c.  Welister,  1  Drewr. 
340. 

(w)  b  De  Gex,  M.  &  G.  188. 
Goldney  r.  Crabb,  19  Beav.  338. 
See  alxj  "Waldrou  i:  Boulter,  22 
Beav.  2«4.  iu-  Andrew'.s  "Will,  27 
Be:iv.  ()08.  .Tackson  r.  Calveit,  1 
J.  S:  Hem.  2.35.  Herriek  r.  Fnink- 
lin,  L.  U.  G  Eij.  593.  See  further 
1..1  the  subject  of  treatuiL;  tlu;  word 
"issue"  as  a  word  of  purchase, 
and  not  of  limitation.  Clay  r.  Pen- 
ninf,'ton,  7  Sim.  370.  Cuvsham 
t.  Newland,  2  Blug.  N.  C.  58. 
S.  C.  4  M.  &  "W.  101.  Byan  r. 
Cowiev,  LI.  &  G.  ti'mp.  Sud.uj.  7. 
Slater?'.  Dangerfteld,  15  M.  &  W. 
263.  So  also  in  Montgomery  v. 
Montj,'(iniery,  3  J.  &  L.  47,  Lonl 
St.  Leonards  lays  it  down  as  clearly 
settled  law,  that  a  devise  to  A.  for 
life,  with  rcnuiindcr  to  his  is.sr.o, 
with  sujjeradded  words  of  limita- 
tion inconsistent  with  a  ilcscent 
from  A.,  will  give  to  the  word 
"issue"  the  oi)ei'ation  of  a  \:o\\\ 
of  ]iurcliaso.  This  case  seems  to 
1)1'  followed  by  Lord  llatherley  in 
Kavanagh    r.    M'irlaud,   Kay,  IG, 


and  lioth  cases  were  approved  in 
.Morgan  v.  Thomas,  8  Q.  B.  D.  575, 
9  Q.  B.  D.  G43.  Compare,  how- 
ever, the  observations  of  Lord 
Cranworth  in  Parker  v.  Clarke,  C. 
D.  M.  &  G.  104, 109.  At  all  events 
the  issue  will  take  as  jiuichasers 
where  there  are  words  of  distribu- 
tion in  addition.  Lees  ;■.  Jloseley, 
1  y.  &  C.  589.  It  does  not  seeni, 
however,  apposite  to  thi.s  Treati.se 
to  discuss  all  the  diilurent  cases  in 
Mhicli  the  word  " issue "  has  been 
construed  in  n  restricted  sense  as  a 
word  of  purchase  and  not  of  limita- 
tion in  cases  of  devise  of  real  estate, 
but  rather  to  call  attention  to  those 
cases  in  which  words  held  t')  create 
an  estate  tail  in  realty  have  re- 
ceived a  different  lonstructiou  in 
respect  of  personal  estate. 

(»)  Thus  in  Hobgen  r.  Neale, 
L.  R.  U  Eq.  48,  a  bequest  to  tes- 
tat'  i''s  wife  for  life  and  .ifterwanls 
e(iually  between  all  his  brothers 
and  sisters  nominatim,  but  in  case 
any  of  them  should  die  leaving 
issue,  then  the  part  or  share  of  him, 
her,  or  them  so  dying  should  g,i 
to  his  or  their  respective  iss'ie,  il 
was  held  that  "issue"  must   Im 
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But,  to  use  the  words  of  Lord  Eldou  in  Sibley  v.  Perry  (o), 
if,  upon  fair  reasoning,  deduced  from  the  words  of  the  Will, 
all  the  contents,  and  design,  and  tenor  of  it,  as  manifested 


r 

( 


*♦ 


read  in  its  larfjfest  sense,  there 
being  nothing  ahout  issue  taking 
the  parent's  share  or  the  like  to 
restrict  the  sense.  See  also  D.aven- 
povt  r.  Hanhury,  3  Ves.  257.  Free- 
man ('.  Parsley,  ih.  421.  Leigh  r. 
Xorliury,  13  Ves.  340.  IJernard 
r.  Montague,  1  j\Ier.  434.  Dalzell 
r.  Welch,  2  Sim.  31!).  Head  r. 
Randall,  2  Y.  &  ('.  231.  Evans  r. 
Jones,  2  Cull.  olG.  Uobinson  r. 
vSykes,  23  Beav.  40.  Pw  Jones's 
Trusts,  ih.  242.  Haddock  r.  Legg, 
2.")  Beav.  531.  WaldiD.i  r.  I'.oultev, 
22  Beav.  284.  lie  Covrie's  W'\U,  32 
Beav.  420.  /.V  Corlass,  1  C  1). 
460.  lie  Warren's  Tnisn,  2U  (". 
D.  208.  "Od'spring"  is  synony- 
mous with  "  i«sue  "  in  a  gift  to  any 
"child  or  ofl'spring."  Thompson 
■i\  Beasley,  3  Drew.  7  ;  Iml  lias 
heen  confined  to  '•  chiMren  "  in  an 
execute iiy  trust  to  settle.  Lister 
/•.  Tidd,  20  Beav.  (il8. 

(o)  7  Ves.  531.  The  luincijde 
contained  in  these  words  is  not 
assailed  in  any  subse(|uent  cases; 
but  Sibley  r.  Perry  lias  (ill en  been 
treated  as  laying  dcjwn  a  general 
rule  tliat,  wherever  you  find 
"issue "and  "parent"  in  colloca- 
tion, "issue"  will  be  cut  down  to 
mean  "  children "  of  the  ]ierson 
d(!scribed  as  "  ]iarent."  Lord  .lus- 
tice  .lames,  however,  in  Ralph  r. 
(Jarrick.ll  C.  1).  873,  882,  says, 
"  It  is,  I  think,  mucli  to  be  re- 
gretted tliat  Sililey  r.  Perry  was 
uvr  nnide  a  leading  case,  because 
according  to  the  report  of  what 
Lord  Eldou  himself  .said  in  that 
case,  it  is  to  my  min'l  perfectly 


clear  that  he  never  intended  to 
lay  <lown  any  general  rule  or 
canon  of  construction,  but  was 
dealing  only  with  the  ])eeuliar 
language  of  the  Will  in  that  par- 
ticular Ciise.  He  found  one  clause 
in  which  he  considered  that  the 
testator  had  used  the  word  'issue' 
to  signify  children  only,  and  then 
he  said  I  give  the  .same  meaning 
to  the  word  'issue'  in  other  jiarts 
of  the  Will.  It  is,  however,  I 
think,  settled,  but  rather  bj'  the 
case  of  Pruen  r.  Osborne,  11  Sim. 
132,  than  by  Sibley  r.  Perry, 
that,  as  a  general  rule,  when  you 
(in<l  a  gift  to  the  issue  (jf  that  per- 
son, such  issue  to  take  only  the 
parent's  share,  tlie  word  issue  is 
cut  down  to  mean  cliildren.  I  am 
not  sure  that  some  of  the  conse- 
(pienccs  of  such  a  rule  have  always 
received  the  attention  they  ouglit 
to  have  received.  Suppose  a  man 
to  leave  his  pro]icrtv  to  his  wife 
for  life,  and  at  her  death  to  all  liis 
children  then  living  and  the  issue 
of  such  of  them  as  should  be  then 
dead,  equally  to  be  divided  amonj,' 
iheni,  the  issue  of  any  of  tlieni 
who  might  be  then  dead  to  take 
only  tlieir  parent's  share.  Suppose 
then  his  children  all  to  die  before 
the  period  of  division,  having  hml 
children  who  predeceased  then:, 
leaving  families.  The  grandchil- 
dren might  go  to  the  workhouse 
and  the  family  property  go  to  a 
.stranger  under  tlie  residuary  gift. 
That  seems  a  possible  result  of 
that  rule." 
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by  its  contents,  show  the  word  "  issue  "  to  be  meant  in  a 
more  restrained  sense,  that  sense  may  be  given  to  it ;  and 
his  Lordship  proceeded  to  decide  that,  in  the  Will  before 
the  Court,  from  its  being  coupled  vvith  the  word  "  parent," 
the  correlative  term  '•  issue"  must  be  taken  in  the  sense  of 
^'children  "(?>). 


(ji)  Tln">i  restricted  CDiistructiou 
-«ii3  ailopted  in  Priieii  r.  Oslioriie, 
11  Sim.  1.32,  where  the  direc- 
tion was  tliat  the  is-sue  slioidd  take 
tlicir  iKUviit.s'  sli.'ire  ;  and  iigaiii  in 
(barter  v.  Bentail,  -1  Jicav.  .")51, 
wliLTc  trustees  were  directed  to 
transfer  proceeds  of  sale  to  tlu; 
issue  of  testator's  dauj,diter  in 
■equal  shares,  and  if  onbj  ow  child 
then  to  such  child  ;  and  again  in 
Bryilcu  f.  AVilletl,  L.  1{.  7  E(i. 
Ali,  where  the  words  were  "such 
uspective  issue,  if  more  than  one 
diild."  lie  Hopkins'  Trusts, !)  (J. 
D.  131,  is  a  similar  case.  Pride  v. 
Fooks,  3  De  (J.  .Sc  ,).  2.-)2,  and  lie 
Wyndham's  Trusts,  [..  1{.  1  V.y[. 
:290,  were  cases  wln're  the  meaning 
of  the  word  issue  was  conlined  to 
the  issue  who  couhl  take  under  a 
preceding  gift ;  and  it  is  to  he  oli- 
served  that  the  restricted  construc- 
tion iiiny  he  exchided  Ijy  the  terms 
of  a  following  gift  over,  that  is, 
that  where  there  is  a  gift  over  on 
the  failure  of  ceitaiu  jiersons  the 
previous  gift  must,  if  the  woi-ds 
reiisonaldy  admit  of  it,  be  con- 
strued as  a  gift  to  the  same  ))er- 
sous.  Ross  /•.  Ross,  iO  Beav.  (Uo, 
the  principle  (d'  which  was  atiii'meil 
hytheCJourt  of  Appeal  in  Ralj)h 
/'.  Carrick,  11  V.  1).  S7.3,  in  which 
case  (p.  888)  Lord  Justice  Cotton 
vxpresses  tlu;  same  rule  in  a  con- 
venient form  when  he  .snys,  "  I 
lliiiik  it  a  sound   piiii('i))l('   that 


where  there  are  ambiguous  words  in 
the  original  gift,  you  should  not 
construe  tiie  gift  over  in  a  restric- 
tive sense  which  it  does  not  other- 
wise hear,  hut  should  construe  tlie 
ambiguous  words  contained  in  the 
previous  gift  so  as  to  agree  witli 
the  unambiguous  words  in  the  gift 
over."  See  also  Horsepool  r. 
Watson,  3  Yes.  383.  Hamps.ni  r. 
Brandwood,  1  Madd.  388.  Orford  ?•. 
Ciiurchill,  3  Y.  &  B.  (i7.  Swift  v. 
Swift,  8  Sim.  1G8.  Peel  e.  Callow. 
!)  Sim.  372.  llyan  v.  Cowley,  Li.  k  ( I . 
temji.  Sugd.  7.  Bitlgeway  r.  Mun- 
kittrick,  1  Dr.  .^  W.  84.  (",oldie  ,: 
iJreaves,  14  Sim.  348.  Buckle  r. 
Fawcett,  4  Ilare,  .^Sl).  i'arrunt  /■. 
Nichols,  9  Beav.  327.  ■\Villiaius 
-•.  Teale,  (!  Hare,  ;250.  Edwards 
i:  Edwards,  12  Beav.  97.  Poi)e  r. 
Pope,  14  Beav.  5i)l.  Piradshaw  \. 
Melling,  1!)  Beav.  417.  /,V  Heatirs 
Settlement,  23  lieav.  193.  ila.\ - 
nard  r.  Wright,  2(i  Ymw.  2H.'i. 
JlcUregor  c.  JlcCrcgor,  1  De  Gex, 
V.  &  J.  ()3.  Smith  r.  Tforsfall,  25 
Bettv.  ()28.  Stevenson  r.  Abing- 
don, 31  Beav.  30,-).  Tathani  V. 
Vernon,  29  Beav.  ()()4.  Baker  r. 
ItayMon,  31  Beav.  209.  Fairficjrl 
r.  Ihishell,  32  Beav.  l.-)8.  /,', 
( 'on-ie'a  AVill,  32  Beav.  42(i.  Mar- 
shall /■.  Baker,  31  Beav.  008. 
/-.uipliier  r.  Buck,  2  Drew.  &  Siu. 
481.  Uiui'm  V.  (Folgatc,  L.  B.  I 
J(.  h.  tit}.  Ifeasman  /■.  iVar.se, 
L.  R.  7C]i.  27A. 
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"  Male 
descendants.  " 


"Relations 
by  lineal 
descent  ;  " 
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3.  "  Dosceiulants."  Undor  this  description  is  comprised 
every  individual  proceeding  from  the  stock  or  family  referred 
to  by  the  testator  (r/).  Thus,  when  the  testator  gave  4,000/. 
to  "  the  descendants  of  Francis  Ince,"  it  was  held  by  Sir 
Thomas  Clark,  M.  11.,  that  great-grandchildren  were  entitled 
with  grandchildren  to  diares  of  the  fund,  since  they  answered 
the  description  of  descendants  of  Francis  Ince  ;  and  that  the 
distribution  must  be  per  ca}iita{r).  So  where  the  testatrix 
directed  her  personal  property  to  be  divided  equally  between 
the  descendants  of  Thomas  Fairbank ;  and  at  her  death 
there  were  three  sons  and  eleven  grandchildren  of  Thomas 
Fairbank,  it  was  held  by  Lord  Thurlow,  that  as  well  the 
grandchildren  as  children  were  entitled  to  the  fund,  and  j>t')- 
capita  (s). 

It  was  held  by  Lord  Eldon  in  Oddie  v.  Woodford  {t)  (and 
his  decision  was  confirmed  by  the  House  of  Lords),  that 
the  ttesiguation  of  "  eldest  male  Ureal  descendant "  Avas 
inapplicable  to  a  male  person  claiming  in  part  through  a 
female.  Again,  in  Bernal  v.  Bernal  (h),  it  was  decided  by 
Lord  (Jottenham,  in  the  construction  of  a  Dutch  Will,  iliiit 
"  male  children  "  meant  "  male  descendants,"  and  tbat  male 
descendants  meant,  according  to  the  English  Law  (and,  as  it 
should  seem,  according  to  the  i)utch  Law  also),  descendants 
claiming  through  males  only  {x). 

"^YU^fe  ^  testatoi"  gave  i|||  the  residue  of  his  real  and 
persbiial  estate  unto  and   equally  betvieen  and  amongst  all 


(q)  Hoe  the  observations  of  Lord 
Kldoii,  in  AVriglit  r.  Atkyiis,  I 
Tuni.  &  Russ.  mi.  The  word 
"descendants"  is  V'ss  flexible  than 
"issue,"  and  reqnires  a  stronj^er 
context  to  confine  it  to  children. 
Ralph  r.  Canick,  1 1  C.  D.  873. 

(/■)  CiosMy  V.  Chile,  Anibl.  .397. 
S,  C.  3  Swanst.  320,  not^  to  Bran- 
don r.  Brandon. 

(.s)  BiUlev  r.  Slrittton,  3  Bro.  C. 
( ',  307.  Ral ph  v.  Carrick,  1 1  C.  D. 
873. 


(0  3  Mylne  &  Cr.  584. 

(it)  3  Mylne  &  Or.  559. 

{x)  Lywood  V.  Kiniber,  2!)  Bea^■. 
38.  Accord.  But  see  also  Saver 
V.  Bradley,  5  H.  L.  C.  873.  Po»t, 
p.  980.  In  the  f,'reat  ca.se  nf 
Thellusson  v.  Rendleshani,  7  H.  L. 
C.  429,  the  contest  was,  whethi  r 
under  the  words  "  eldest  male 
lineal  descendant,"  the  eldest  in 
line  or  the  eldest  in  years  was  en- 
titled, and  the  House  of  Lords  de- 
cided infavour  of  the  eldest  in  line. 
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his  relations  who  might  claim  and  prove  their  relationship  to 
hira  h}i  lineal  descent ;  and  he  had  no  wife  or  issue  r,t  t)ie 
time  of  making  his  Will  nor  afterwards  ;  and  he  died  leaving 
several  first  cousins,  his  next  of  kin ;  it  was  held  that  they 
were  entitled  to  the  residuary  estate  both  real  and  personal ; 
for  that  the  word  "  lineal  descent  "  did  not  necessarily  mean 
lineal  descent /roHi  the  testator  (ij). 

Very  often  when  there  is  in  a  Will  a  bequest  to  a  parent 
coupled  with  a  bequest  to  children,  issue,  or  offspring,  as  pur- 
chasers a  question  arises  whether  the  parent  and  children  take 
as  joint  tenants  or  as  tenants  in  common,  or  whether  the 
parent  takes  a  life  estate  with  an  estate  in  remainder  to  the 
children.  Sometimes  the  parent  and  the  children  are  spoken 
of,  sometimes  the  parent  or  the  children.  When  the  words 
arc  "  the  parent  and  the  children  "  the  rule  would  sucm  to  be 
that  a  joint  tenancy  is  created  if  nothing  can  be  found  to  indi- 
cate a  difl'erent  intention  (z),  but  slight  special  circumstances 
have  often  been  held  to  justify  the  construction  settling  the 
property  upon  the  parent  for  life,  especially  in  cases  where 
the  testator  stands  in  a  position  of  duty  to  provide  for  the 
maintenance  of  the  parent  and  children,  e.ij.,  a  husband  (a). 

When  a  bequest  is  made  to  "  A.  or  his  children,"  or  to  Wlicthcr  a^ift 
"A.  or  his  issue,"    or  "A.   or  his  heirs,"  or       ' 


"A.    or    his  is.mo,'' or  to 

descendants,"  a  question  may  aviso,  w||i'||tor  tl40  chi|drcn,  or  elii|.tren,"'m- 

mw,  or  descendants,  avo  to  tuko  conclil-rently  with  A.,  or  to  "A.  f»-iiis 

;  !'  i,  1  ill  lie.i-s,    (aiul 

luurely  in  substitution  for  \\\\\\i  \\\  ti^^e  bf  |il9  death  before  th.i  like)  is 

llio  testator  {h}.     In  Newman  v.  Xi(jhtingale  (c),  the  testator  sirb-tiVntionai. 


iuuv. 
Savor 

H.  L. 

i-lR'tlllT 

malo 
ilust  in 
Kixa  en- 
mls  tli- 
iuliiii-- 


ill)  Craik  v.  Laml),  1  Coll.  4H!). 

(v)  Newill  r.  Newill,  L.  R.  7 
I'll.  253  (luversiii^r  Miilius,  V.-C, 
L  \l  12  Eq.  432),  followinj,'  Do 
Witte  V.  De  Witte,  11  Sim.  2M]. 
BusUirtl  V.  SaMndei'.s,  7  Bcav.  !)2. 
I'iliby  V.  Tliompaon,  32  Buav.  ()47. 
I'.ull'ar  r.  Ihmtlbrd,  2  Alk.  220. 
IWks  c.  Ciisrord,  13  H'-.u.  r)!)2. 
i[ascu  V.  Claiko,  17  Beav.  12(). 

((()  Dawson  r.  Boui'iic,  III  Boav. 
w  K. — \  oii.  ir. 


29.  Jollury  v.  De  Yitre,  24  Bcav. 
2!)(j.  Audsleyn  Horn,  2G  Beav. 
105.  Ward  v.  Giey,  20  Bcav. 
485.  Crockett  v.  Crockett,  2  Phil. 
553.  Armstrong  v.  Armstroni;, 
L.  R.  7  Eij.  518.  lie  Owen's  Trusts, 
Ti.  R.  12  l']fi.  31(i. 

{h)  See  po.-it,  |i.  1075  el  scq. :  an 
to  preventing  the  lapse  of  legacies 
Ijy  woj'da  ii(  BUhHtitiition. 

((■)  l(,ix,  311. 

0 


■  't 
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gave  500?.  "  to  the  solo  use  of  N.  or  of  her  children  for  ever  :  " 
And  Lord  Thurlow  held,  that  N.  took  only  an  interest  for 
life  in  the  500/.,  and  that  the  children  were  to  take  it 
among  them  after  her  death  ((/).  But  in  Crookc  v.  I)c 
Vaiitlcs  (r),  Lord  Eldon  held  that  a  hequest  to  two  persons, 
or  their  children,  gave  the  children  an  interest  by  way  of 
suhstitution  only,  and  not  a  concurrent  interest.  So  in 
Montagu  v.  Nucella  (/),  a  testator  bequeathed  a  iumof  stock 
to  each  of  five  nephews  and  nieces,  or  to  their  respective 
child  or  children  ;  should  any  die,  without  child,  such  share 
to  revert  to  the  residuary  legatee  :  and  Lord  Gifford,  M.  R., 
held,  that  the  true  construction  was,  to  vest  the  legacies 
absolutely  in  the  nephews  and  nieces  who  survived  the 
testator,  and  that  the  child  or  children  of  nephews  or  nieces 
took  only  as  substitutes  for  their  parent  or  parents  dying  in 
the  testator's  lifetime.  nd  many  similar  decisions  have 
subsequently  occurred,  nere,  in  case  of  direct  gifts  to 
If'gatees,  or  their  children,  or  to  legatees  or  their  issue,  or  to 
them  or  their  heirs,  the  children,  &c.,  have  been  held  to 
take  only  by  way  of  substitution  (g).  But  these  cases  must 
be  carefully  distinguished  from  those  where  the  Will  shows 
a  general  intention  in  favour  of  a  class,  and  a  particular 
intention  in  favour  of  individuals  of  the  class  to  be  selected 
by  another  person,  and  the  particular  intention  fails  from 
the  selection  not  being  made.     In  such  cases,  as  the  Court 


(rf)  See  alsoEicliiirdsonv.Spruig, 

1  P.  Wins.  4.33.    Eccard  v.  Brooke, 

2  Cox,  213.  Parkin  v.  Knight,  15 
Sim,  83.  Horridge  v.  Ferguson, 
Jac.  583.  Maude  v.  Maude,  22 
Beav.  290. 

(e)  9  Ves.  197. 

(/)  1  Euss.  Clianc.  Cas.  165. 

((/)  See  Gibbs  v.  Tait,  8  Sim. 
132.  Turner  r.  Capel,  9  Sim.  158. 
I'^ce  V.  Lockley,  6  Beav.  180. 
Die*  f.  Lacy,  8  Beav.  214.  Salis- 
buiy  V.  Pettv,  3  Hare,  86.  "Whit- 
cher    V.    Peiilcy,    9    Beav.    477. 


Spcakman  v.  Speaknian,  8  Hare, 
180.  Chipchase  r.  Simpson,  K! 
Sim.  485.  Gibson  v.  Hale,  17  Sim. 
129.  Penley  v.  Penley,  12  Beav. 
547.  Blundell  v.  Chapman,  3;J 
Beav.  648,  and  post,  p.  107t;.  But 
a  gift  to  a  legatee,  or  his  heirs, 
or  rts.^'/;/)/.'.-,  is  an  absolute  gilt  to 
him :  lie  Walton,  20  Jur.  3G.3, 
cm-am  the  I.ords  Justices.  S.  C. 
8  De  Ge.x,  M.  &  G.  173.  See  also 
Greenway  v.  Greenway,  2  De  Ge.x, 
F.  &  J.  128. 
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cannot  supply  ih  >  execution  of  the  power  of  selection,  it 
gives  thu  fund  to  the  whole  class  equally,  in  order  to  i'  rry 
into  effect  the  general  intention.  This  distinction  is  illus- 
trated hy  the  case  of  Penny  v.  Turner  (h),  where  there  was 
a  gift  to  the  testator's  three  sisters,  or  their  Uildren,  as 
his  mother  should,  by  deed  or  Will,  appoir.u :  And  Lord 
Cottenham  held,  that,  in  default  of  appointment,  this  was  a 
gift  to  the  whole  class  of  the  sisters  and  thvlv  children 
ifjually;  not  on  the  ground  that  "  or  "  was  to  be  onstrueil 
"and,"  but  that  it  was  referable  only  to  thi  power  given 
to  ihe  mother  of  selection  from  among  the  class  ;  and  as  that 
power  had  not  been  exercised,  the  whole  class  must  take 
equally  (i). 

A  gift  to  "  survivors  of  a  class  and  the  issue  of  such 
survivor,  such  issue  to  take  the  parents'  share  only,"  is  a  gift 
to  the  parent?  for  life,  with  remainder  to  their  children,  and 
not  a  substitutionary  gift  {k). 

I.  "Eolations."  When  a  legacy  is  given  by  p  testator 
"  to  my  relations "  generally,  without  enumerating  any  of 
them,  the  Court  will  direct  the  laoncy  to  be  paid  to  such  of 
his  relations  as  would  have  been  entitled  under  the  Statute 
of  Distributions,  if  he  had  died  intestate  (/^.     So  where  the 


(/-)  2  Phill.  Ch.  C.  493. 

(i)  See  Accord.  Longniore  v. 
Jiiooiu,  7  Ves.  1 24.  Burrough  v. 
I'hilcox,  5  M.  &  Cr.  73,  92.  Sc 
White's  Trusts,  Johns.  656.  Izod 
-■.  Izoil,  32  Beav.  242.  But  see 
cuiiti-K,  Jones  V.  Torin,  6  Sim.  255. 
As  to  when  the  class  is  to  be  ascer- 
tained, see  Ee  White's  Trusts, 
Johus.  056,659.  Ec  Phene's  Trusts, 
L.  R.  5  E(i.  346.  The  word  "or," 
liuwfver,  is  not  infrequently  read 
"  anil,"  even  apart  from  the  case  of 
a  (levisi!  of  real  estate  to  "  A.  or 
his  huirs,"  or  to  "  A.  or  the  heirs 
of  liis  body,"  where  by  a  technical 
rule  "  or  "  is  read  "  and,"'  and  the 
devisee  takes  an  estate   in  fee   or 


an  estate  in  tail,  as  the  case  may 
be.  In  such  cases  "or"  is  gene- 
rally read  as  "and,"  on  the  as- 
sumption that  the  testator  used 
the  word  "or"  by  mistake  for 
the  word  "and,"  and  it  is  neces- 
sary that  this  should  appea."  clearly 
from  the  general  context  of  the 
Will.  See  the  cases  on  p.  978, 
note  (d),  and  King  v.  Cleaveland, 
26  Beav.  26.  lie  Pliilps'  Will,  L. 
E.  7  Eq.  151.  Burt  v.  Hellyar, 
L.  R.  14  Eq.  160.  Wingfield  v. 
Wingfiekl,  9  C.  P.  658. 

(A)  Parsons  r.   Coke,  4  Drewr. 
206. 

(I)  Roach    V.   Hammond,   Prec. 
Chanc.    401.      Thomas    7-.    Hole, 
a  2 
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Of  Legacies.        [Pt.  iii.  Bk.  iil 


"  near  rela- 
tions:" "poor 
relations : " 


testator  bequeathed  50L  to  each  of  his  "  relations  by  blood 
or  marriage,"  Lord  Bosslyn  held,  that  the  word  "  relations  " 
must  be  confined  to  relatives  entitled  under  the  Statute  of 
Distributions,  and  to  persons  who  had  married  relatives 
entitled  under  that  Act  (»i). 

The  same  rule  applies  where  the  boquest  is  to  "  near  rela- 
tions "  in).  So  where  the  bequest  is  to  ^' poor  relations  "  (o), 
or  "my  most  necessitous"  or  "poorest"''  relations (jj),  no 
persons  are  entitled  except  such  as  are  within  the  statute ; 
unless  the  legacy  be  given  to  establish  a  charity  for  poor 
relations  {q). 

So  where  a  power  is  given  to  a  person  to  dispose  of  a 
fund  "  among  my  relations,  in  such  manner  as  he  shall  think 
proper,"  the  appointment  cannot  be  in  favour  of  any  relative 


Cas.  teinp.  Talb.  251.  Witliom  v. 
Harris,  2  Ves.  Sen.  527.  Green  r. 
Howard,  1  Bro.  C.  C.  31.  Rayner 
V.  Mowbray,  3  Bro.  C.  C.  234. 
Brandon  v.  Brandon,  3  Swan(<t. 
318.  Wriglit  V.  Atkyns,  1  Tnrn. 
&  Buss.  161.  Hani's  Trust,  2 
Sim.  N.  S.  lOfi.  Lees  r.  Massey, 
3  Ue  Gex,  F.  &  J.  113.  But  the 
distribution  must,  it  seems,  be 
2ier  cajiita  and  not  ^jcr  67i)7JC«,  that 
is,  the  objects,  but  not  the  pro- 
portions, will  be  determined  ac- 
cording to  the  Statute  :  2  Sugd. 
Powers,  246,7th  edit.  2  Jarm.  on 
Wills,  122.  (4th  edit.)  Tiffin  r. 
Longman,  15  Beav.  275.  A  gilt, 
however,  of  residue  to  be  distri- 
buted "  to  my  relatives,  share  and 
share  alike,  as  the  law  directs," 
has  been  held  to  mean  a  distribu- 
tion under  the  Statute  of  Distri- 
butions, fer  stirpes  and  not  2'*''' 
capita.  Fielden  v.  Ashworth,  L.  B. 
20  Eq.  410. 

(m)  Devisme  v.  5[ellisli,  5  Ve'. 
529.  Where  a  testator,  after  giving 
legacies  to  various  persons  deccrib- 


ing  their  relationship:,  including  a 
person  described  n  <  his  niece,  but 
in  reality  illegitimate,  and  persons 
connected  by  affinity,  directed  that, 
if  tJi'i  whole  of  his  property  made 
more  than  the  whole  amounts 
mentioned  in  his  Will,  it  should 
be  divided  "  amongst  my  relations 
in  jiroportion  to  their  separate 
amounts,"  it  was  held  by  Bacon, 
V.  C,  that  only  such  of  the 
legatees  as  wer,e  bV.od  relation:? 
were  entitled  under  the  residuary 
gift.  Hibbert  v.  Hibbert,  L.  R.  15 
Eq.  372. 

(?')  Whithorn  v.  Harris,  2  Vi's. 
Sen.  527. 

(o)  Brunsden  ».  Woolridge,  1 
Dick.  380. 

{p)  Widmore  i\  Woodroofl'e, 
Ar..bl.  636. 

(«/)  White  V.  White,  7  Ves.  42:5. 
Att.-Gen.  v.  Price,  17  Ves.  371.  A 
relation  who  was  poor  at  the  death 
of  the  testator,  and  has  become 
rich  before  the  period  of  distribu- 
tion, is  not  entitled  :  Mahon  r. 
Savage,  1  Sch.  &  Lcfr.  111. 
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who  is  not  within  the  statute  (r).    But  though  a  party  to 
whom  a  power  is  thus  delegated  to  fix  the  amount  of  the 
share  that  each  relation  shall  take,  without  entrusting  him 
with  the  choice  of  the  objects,  is  confined  within  the  limits 
of  the  statate,  it  is  otherwise  when  a  power  is  I'^ommitted 
to  an  individual  to  distribute  the  fund  among  such  of  the 
"  relations  "  of  the  testator  as  he  shall,  in  his  diecretion, 
select :  for  in  such  a  case,  the  individual  is  not  restrained 
in  the   exercise  of  such    discretioa  to  relations  within  the 
Statute  of  Distributions  (s).     Where,  indeed,  the   Court  is 
called  on  to  distribute,  in  failure  of  the  person  so  empowered, 
it  will  confine  itself  according  to  the  degrees  mentioned  in 
the  scatute,  as  well  in  the  latter  case  as  in  the  former  {t)  : 
but  a  difi'erence  was  supposed  to  exist,  that  where  the  donee 
of  the  power  bad  authority  to  select  the  objects,  the  fund 
shall   be    distributed  among   the  testator's   next  of  kin,   in 
existence    at    the  death   of  the  donee  of  the  poicer  («) :  but 
where  the  donee  of  the  power  was  entrusted  with  a  discre- 
tion merely  in  apportioning  the  shares,  the  property  shall 
be  divided  among  the  next  of  kin  living  at   the  testator's 
death  (x) 

But  this  doctrine  is  founded  on  an  inaccurate  report  of 
the  caso  of  Po2)e  v.  Whitcomhe,  and  it  was  held  by  Romilly, 
M.  R.,  to  be  a  mistake,  and  that  in  both  instances  the  next 
of  kin  living  at  the  death  of  the  donee  of  the  power  were 
entitled  (y). 


(r)  Pope  V,  Whitcoiiibe,  3  Meriv. 
689. 

(o)  Mahon  v.  Savage,  1  Scho.  & 
Lefr.  111.  Spring  v.  Biles,  1  T. 
II.  435,  in  notis.  Forbes  v.  Ball, 
3  Meriv.  437.  Grant  i'.  Lynam,  4 
Russ.  Chanc.  Cas.  292. 

(0  Grant  v.  Lynam,  4  Russ. 
''banc.  Cas.  292.  See  Ray  v. 
Adams,  3  M.  &  K.  237.  Salusbury 
V.  Denton,  3  Kay  &  J.  629.  See 
also  Ife  Caplin,  29  Jur.  383,  where 


the  power  was  to  appoint  "  unto 
such  of  my  relations  and  friends, ' 
as  the  doiiee  of  the  power  should 
direct. 

{ti)  Harding  v.  Glyn,  1  Atk.  469. 
S.  C.  cited  6  Vea.  501.  Cniwys  v. 
Colnian,  9  Ves.  325  ;  but  see 
Cole  V.  Wade,  16  Ves.  27. 

(x)  Pope  V.  Whitcombe,  3  Meriv. 
G89. 

(y)  Finch  v.  Hollingwoi'tli,  21 
Beav.  112. 
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No  person  can  regularly  answer  the  description  of  "  rela- 
tions," but  those  who  are  akin  to  the  testator  by  blood: 
and,  consequently,  i-elations  by  marr'age  are  not  included  in 
a  bequest  to  "  relations  "  generally :  A  wife,  therefore,  canaofc 
regularly  claim  under  a  bequest  to  her  husband's  relations, 
nor  a  husband  as  a  relation  to  his  wife  {2). 

Where  the  description  employed  is  "nearest  relations," 
the  Statute  of  Distributions  shall  not  ascertain  the  persons 
entitled :  but  whosoever  is  the  nearest  will  be  entitled,  to  the 
exclusion  of  more  remote  relations  who  could  have  claimed 
undor  the  statute  in  case  of  intestacy :  As  vhere  a  testator 
directed  his  residuary  property  to  be  *•'  equally  distributed 
amongst  his  iiearest  surviving  relations,"  and  died  leaving 
a  brother,  and  sisters,  and  nephews  and  nieces,  the  children 
of  a  deceased  brother :  Sir  William  Grant  held,  that  the 
brothers  and  sisters,  as  nearest  of  kin  to  the  testator, 
were  exclusively  entitled  («).  If  the  bequest  be  in  the 
singular  number,  "my  nearest  relation,"  and  there  be 
several  persons  nearest  of  kin,  in  the  same  degree,  tlio 
fund  must  be  divided  between  them ;  and  the  word  "  re- 
lation," like  "  heir,"  must  be  taken  in  such  case  as  nomcn 
collectivum  {h). 

When  the  bequest  is  to  relations  of  a  particular  name, 
as  "  my  nearest  relations  of  the  name  of  Pyot,"  the  word 
"  name  "  has  been  considered  equivalent  to  the  expression 
"stock;  "  so  that  where  a  female  relation  was  one  of  the 
nearest  of  kin,  and  entitled  to  the  described  name  by  birth, 
her  claim  was  sustained  to  a  share  of  the  legacy,  although 
she  had  lost  the  name  of  Pyot  by  her  marriaga  (c). 

Where  the  bequest  was  "  to  the  first  and  neaiest  of  my 

(;;)  Davies  v,  Baily,  1  Ves.  Sen.         (6)  Marsh  v.  Marsh,  1  Bro.  C.  C. 
84,    Worsley  v.  Johnson,  3  Atk.      294.    Pyot  v.  Pyot,  1   Ves.  Sen. 


768.  Harvey  v.  Harvey,  5  Benv, 
134.  See  Craik  v.  Lamb,  1  Coll. 
489,  494.    See  post,  p.  983. 

(rt)  Smith  V.  Campbell,  19  Vea. 
400. 


337.  See  ante.  p.  970. 

(c)  Pyot  V.    Pyot,  1  Vea.  Sen. 

336.  Carpenter  v.  Bott,  15  Sim. 
606. 
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kin  : 


kindred,  being  male,  ami  of  lay  navic  and  hlood,''*  it  was 
held,  that  a  person  who  was  first  and  nearest  of  blood  to  the 
testator,  and  a  male,  jut  not  originally  of  the  testator's  name, 
though  he  assumed  it  by  the  king's  license,  could  uot  succeed 
to  his  claim  {d). 

5.  "  Next  of  kin."  A  man's  "  kindred,"  in  the  proper  5.  "  Next  of 
signification  of  the  word,  means,  such  persons  as  arc  related 
to  him  by  blood:  and,  accordingly,  relations  by  marriage 
are  generally  incapable  of  bringing  themselves  within  the 
descript"on  of  "  next  of  kin  "  in  a  Will :  and  (as  in  the  case 
iust  mentioned,  of  "  relations ")  neither  husband  nor  wife  who  are 

■'  "kin  ■" 

can  be  entitled  under  a  bequest  to  the  "  next  of  kin  "  of 
either  of  them  (e).    But  it  was  observed  by  Lord  Eldon,  in 


'kin 


(d)  Leigh  V.  Leigh,  15  Ves.  92. 
Set'  also  Barlow  v.  Bateman,  2  Bro. 
C.  C.  272,  Toml.  edit.  But  where 
the  b(  quest  was  to  the  immecliate 
or  direct  descendante  of  my  brother 
or  nephew  who  shall  "  bear  the 
name  "  of  K.  G.  only,  it  was  held 
that  under  the  circumstances  of 
that  case  "bear  the  name"  meant 
"use  the  nam3  :"  and  that  there- 
fore the  bequest  was  not  confined 
to  the  persons  entitled  to  that 
name  by  birth.  Re  Roberts,  19 
C.  D.  520. 

(c)  Nichols  V.  Savage,  cited  in 
Bailey  v.  AVright,  18  Ves.  52.  Gar- 
rick  V.  Lord  Camden,  14  Ves.  372. 
Nor  can  a  widow,  as  such,  take 
under  a  limitation  to  the  next  of 
kin  of  her  husband,  accordiv^  to 
the  Statute  of  Distributions :  Chol- 
mondeley  v.  Lord  Ashburton,  6 
Beav.  86  :  Secus,  under  a  bequest 
to  BHch  persons  as  would  have 
been  entitled  under  the  Statute 
in  case  of  intestacy  :  Jenkins  v. 
Gowtir,  2  Coll.  637  ;  and  see  Ash 
V.  Ash,  33  Beav.  187.  Starr  v. 
Newberry,  23  Beav.  436.    But  a 


husband  would  not  take  under  a 
bequest  "  to  such  persons  as  would 
be  entitled,  as  next  of  kin  or  other- 
ivise,  under  the  Statute  of  Distri- 
butions "  to  the  personal  estate 
of  his  wife  ;  for  he  is  not  entitled 
under  any  cf  the  statutes,  but 
paramount  thereto  :  Milne  v.  Gil- 
bart,  2  De  Gex,  M.  &  G,  715.  5 
De  Gex,  M,  &  G.  510.  Where 
the  bequest  is  to  the  persons  who 
would  have  been  entitled  to  the 
personal  estate  of  a  wife,  in  case 
she  had  died  intestate  and  without 
being  married,  the  husband  only 
is  excluded  and  not  the  children 
of  the  marriage  :  Norman's  Trust, 
3  De  Gex,  M.  &  G.  965.  Pratt  v. 
Mathew,  22  Beav.  328.  8  De  Gex, 
M.  &  G.  522.  Where  the  testator 
refers  to  the  Statute  of  Distribu- 
tions in  such  a  manner  as,  shows 
that  the  persons  who  are  to  take, 
are  to  take  accordii  to  the  title 
given  by  the  statute,  ..ey  will  take 
as  tenants  in  common  :  Downes  v. 
Bullock,  25  Beav.  54.  Bullock  v. 
Downes,  9  H.  L.  C.  1.  But 
where  there  is  no  such  reference 
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Garrick  v.  Lord  Camden  (/),  that  it  was  competent  to,  and 
required  from,  the  Court,  to  look  through  the  whole  Will, 
and  to  see  whether,  from  the  whole,  an  intention  was 
manifested  to  include  the  wife  among  those  who  were  to  he 
taken  more  strictly  as  next  of  kin  ;  a  description  prima  jadc 
excluding  hei  {g). 

Persons  related  to  the  testator  by  the  half- blood  are  equally 
'"f  "  kin"  to  him  with  those  of  +he  whole-blood,  and  equally 
entitled,  with  respect  to  the  description  of  "nearest  of  kin" 
in  a  Will,  to  every  preference  over  the  more  remote  kindred 
of  the  testator  {h). 

It  remains  to  consider  to   what  kindred  the  description 

Mr.  Justice  Bulkr  in  Phillips  v. 
Garth  (i)  decided,  that  under  a  bequest  of  a  residue  to  the 
testator's  executors  "to  be  equally  divided  amongst  his  next 
of  kin,  share  and  share  alike,"  all  his  next  of  kin  were  enti- 
tled who  could  have  claimed  under  the  statute  in  case  of  an 
intestacy.  But  this  decision  has  been  overruled  (k),  and  it 
is  now  established  that  if  the  words  are  "  next  of  kin,"  and 
there  hi  nothing  to  show  that  the  testator  had  reference  to 
the  Statute  of  Distributions,  or  to  a  division  as  in  case  of 
intestacy,  the  nearest  of  kin  only  are  entitled  (/).     Hence  a 


to  what  kin 

the  description       .  .      «  i  •     »       i      j 

"next  of  kin"      'lext  of  km     extends, 
extends. 


1-4 


ff*l    ir 


Uiey  will  take  as  joint  tenants : 
Lucas  V.  Brandretli,  28  Beav.  274. 
lie  Greemvood's  Will,  3  Giff.  390, 

(/)  14  Ves.  382. 

(r)  See  ttUo  M'Lerotli  r.  Bacon, 
5  Ves.  159,  for  an  instance  wliere 
fi  relation  hy  marriaije  may  be  in- 
<;luded  in  the  word  "  family." 

(7i)  CoUingwood  v.  Pace,  I  Vent, 
424.  Brown  v.  Wood,  Alleyn,  36, 
Ante,  p.  359. 

(t)  3  Bro.  C.  0,  64. 

[h)  Elmaley  7'.  Young,  2  M.  & 
K.  780  (in  which  the  Lords  Com- 
missioners Shadwell  and  Bosan- 
«iuet  overruled  the  decree  of  Sir 
John  Leanh,  M.  E.,  ibid.  82,  and 
his  decision  in  Hinckley  v.  Mac- 


larenff,  1  M.  &  K.  27).  Withy  v. 
Mangles,  10  CI.  &  ¥.  215,  Rook 
V.  Att.-Gen.,  31  Beav.  313.  Avisou 
V,  Simpson,  Johns.  43. 

(0  Smith  V.  Campbell,  19  Ves. 
404.  And  the  law  is  the  same 
where  a  bequest  is  to  the  "  next  uf 
kin  iu  blood : "  Halton  v.  Foster, 
L.  R.  3  Ch.  505,  lie  Gryll's  Trust, 
L.  R.  6  Eq.  589.  See  also  the 
cases  cited  in  note  (6).  And  see 
further  NichoUs  v.  Haviland,  1 
Kay  &  J.  504.  Under  a  devise  of 
land  "to  my  nearest  of  kin  by 
way  of  heirship,"  it  was  held  that 
the  heir  was  entitled,  though  not 
next  of  kin  :  Williams  v.  Ashton, 
1  Johns.  &  H.  115. 


iii 
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surviving  brother  of  the  intestate  will  be  entitled,  in  exclu- 
sion of  the  children  of  a  deceased  brother  or  sister  {m).  A 
fortiori,  the  nearest  of  kin  will  be  alone  entitled  under  a 
bequest  to  "  next  of  kin  in  equal  degree"  (u). 

Accordingly,  where  by  the  marriage  settlement  of  Emily 
M.,  the  ultimate  limitation  of  a  sum  of  10,000^  which  her 
father  thereby  covenanted  to  pay,  was  to  "  such  person  or 
persons  as  at  the  time  of  her  death  sho  •Id  he  her  next  of 
kin;  "  and  she  died  leaving  her  husband  and  a  child  of  the 
marriage  and  her  own  father  and  mother  surviving,  it  was 
held  by  the  Hou^e  of  Lords  in  Withy  v.  Mangles  (o),  that 
her  father,  mothar,  and  child  were  entitled,  under  the  limita- 
tion, to  the  10,OOOL  in  joint  tenancy :  for  that  the  words 
"next  of  kin"  used  simjdiciter,  must  be  construed  in  their 
natural  meaning  of  nearest  in  proximity  of  blood,  and,  by 
the  law  of  England,  the  child  and  the  parent  are  equal  in 
degree  of  proximity,  i.e.  both  are  in  the  first  degree  though 
the  child  (and  the  lineal  descendants  of  the  child)  is  preferred 
in  the  succession  to  property  ( j>),  and  consequent  grant  of 
tidministration  (q). 

Again,  in  Cooper  v.  Denison  (r),  a  testator  bequeathed  the 
residue  of  his  effects  to  his  wife  for  life,  remainder  to  his 
daughter  absolutely ;  but  if  his  wife  survived  his  daughter, 
then  at  his  wife's  death,  one-third  of  the  capital  was  to  go 
according  to  her  Will,  and  the  other  two-thirds  were  to  be 
paid  "  to  my  other  the  next  of  kin  of  my  paternal  line  :  "  Ho 
died,  possessed  of  personal  estate  only,  leaving  his  wife  and 
daughter,  and  three  brothers  surviving :  The  daughter  died, 
leaving  children,  before  her  mother:  On  the  death  of  the 
luother,  the  question  ultimately  was,  who  were  to  take  the 
two-thirds,  as  being  at  the  death  of  the  widow  the  testator's 


III 


\in)  See  Brandon  v.  Brandon,  3 
Swauflt.  312.  Ehnsley  v.  Young, 
'2  M.  &  K.  780. 

()i)  Wimbles  v.  Pitcher,  12  Ves. 
433. 

(o)  10  CI.  &  F.  215,  atfirming 


the  decree  of  Lord  Langdale,  4 
Beav.  358. 

(j))  Seeyosf,  p.  1337. 

Iq)  Ante,  p.  360. 

(r)  13  Sim.  290. 
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"  next  of  kin  of  his  paternal  line."  It  was  contended  for 
the  grandchiUlren,  that  as  being  the  sole  next  of  kin,  ex 
parte  paterntt,  according  to  the  Statute  of  Distributiona,  they 
were  exclusively  entitled  to  the  fund :  On  the  part  of  the 
brothers,  it  was  argued  that  the  computation  of  degrees  of 
kindred  in  this  case  ought  to  be  made  in  conformity  with 
the  Canon  Law,  according  uo  which  the  brothers  of  the 
testator  were  nearer  of  blood  than  his  grandchildren,  and 
were  therefore  exclusively  entitled  as  his  next  of  kin :  But 
Shadwell,  V.C,  decided  against  the  exclusive  claim  on  either 
side,  being  of  opinion,  that,  as  the  question  related  to  per- 
sonal estate,  the  mode  of  computation  ought  to  be  in  con- 
formity to  the  civil  law,  according  to  which  the  grandchildren 
and  brothers  were  in  equal  degree  of  kindred:  And  his 
Honor  further  held,  that  the  brothers,  as  well  as  the  grand- 
children, were  entitled ;  for  that  the  Court  must  not  look  at 
the  Statute  of  Distributions,  but  must  inquire  who  were  the 
next  of  kin,  irrespective  of  that  statute. 

Where  a  testator  directed  that  the  interest  and  dividends 
of  the  remainder  of  his  stock  shoui^l  be  invested,  so  us  to 
accumulate  until  the  end  of  twenty-one  years  from  his  death, 
when  the  whole  was  to  be  disp(  sed  of  towards  his  "  then 
nearest  of  kin  in  the  male  line  in  preference  to  the  female 
line,  it  was  held  by  Wood,  V.C,  t.nd  by  the  Lords  Justices 
and  also  by  the  House  of  Lords,  that  the  son  of  the  testator's 
paternal  uncle  was  not  entitled  in  preference  to  the  testator's 
sister  (3). 

The  natural  and  ordinary  meaning  of  the  phrase  "next  of 

kin  "  is  next  of  Idn  at  the  -leath  of  the  persons  whose  next 

of  kin  is  spoken  of:  And  this  construction  ought  to  prevail, 

kill  arc  spoken    whetl  icr  the  Will  speaks  of  the  testator's  own  next  of  kin,  or 

of : 

of  the  next  of  kin  of  some  other  person,  unless  the  context 
demonstrates  that  such  a  construction  would  counteract  the 
apparent  intention  of  the  testator  {t).    And  the  rule  is  not 


Nearest  of  kin 
in  the  male 
line. 


"Next  of  kin" 
means  next  of 
kin  at  tlic 
deatli  of  liini 
wlioso  next  of 


(s)  Boys  V.  Bradley,  10  Hare, 
389.  4  De  Gex,  M.  &  G.  68. 
S.  C.  5  II.  L.  C.  875,  nomine  Sayer 


V.  Bradley. 

(t)  Guudry  v.   Pinniger,   1   Du 
Gex,  M.  &  G.  505, 506.   Downes  v. 
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varied  by  the  circumstance  that  the  bequest  to  the  next  of 
kin  is  preceded  by  a  bequest  of  the  fund  to  a  tenant  for 
life  (?t)>  or  that  the  bequest  is  contingent  on  an  event  which 
may  or  may  not  happen  (x). 
Where,  indeed,  th3  tenant  for  life  is  himself  one  of  the  Request  to 

'  ^  "  next  of  kin, 

next  of  kin,  it  was  at  one  time  thought  that  the  rule  was  after  a  pre- 

inapplicable,  and  that  the  next  of  kin  intended  to  take  must  for  iife  to  ono 

be  the  next  of  kin  living  at  the  death  of  the  tenant  for  life,  tin ortoOif 

But  the  law  is  now  settled  by  a  long  series  of  cases,  that  if  solo  next  of 

.  kin. 

there  i?  nothing  in  the  context  of  the  Will,  cr  the  circum- 
stances of  the  case,  to  control  the  natural  meaning  of  the 


Bullock,  25  Beav.  54.  Bullock  v. 
Downes,  9  H  L.  C.  1 .  Holloway 
V.  RadcliflFe,  23  Beav.  163.  Eagles 
V.  Le  Breton,  L.  R.  15  Eq.  148. 
Mortimore  v.  Mortimore,  4  App. 
Cas.  448.  See  lie  Rees,  44  C.  D.  484. 
(u)  The  rule  wa.i  applied  by 
Roiuilly,  M.  R.,  in  Cable  o.  Cable, 

16  Beav.  507,  Avliere  the  bequest 
waa  to  the  testator's  wife  lor  life, 
with  remainder  to  his  children 
living  at  bis  death ;  and  if  there 
should  be  none  (which  happened), 
then,  and  in  such  case,  the  fund 
should  belong  to  the  persons  who 
should  then  be  entitled  to  take  out 
administration  to  his  effects  ;  His 
Honor  being  of  opinion  that  the 
wonl "  then  "  must  be  construed  as 
an  adverb  referring  to  the  event 
and  not  to  the  time.  A  similar 
construction  of  the  word  "then," 
prevailed  in  Ware  v.  Rowland,  2 
Phill.  Ch.  C.  635, 637.  Gundry  v, 
Pinniger,  14  Beav.  94.  1  De  Gex, 
M.  &  G.  502.     Wheeler  v.  Adams, 

17  Beav.  417.  Bullock  v.  Downes 
(uW  iup.),  and  the  rule  also  pre- 
vails where  the  word  "  then,"  tlie 
adverb  of  time,  is  used  not  in  con- 
nection with  the  det-cription  of  the 
class  (as  in  Ee  8turge  cud  Great 


Western  Railway  Co.,  19  C.  D.  444) : 
but  in  connection  with  the  time  at 
which  the  estate  is  to  come  into 
being :  Mortimer  v.  Slater,  7  C.  D. 
322.  But  in  other  cases  the  word 
"then,"  by  the  conte.\t,  has  been 
held  to  refer,  as  an  adverb  of  time, 
to  the  period  at  which  the  prior  life 
interest  would  determine :  Long  v. 
Blackall,  3  Ves.  486.  He  Edging- 
ton's  Trust,  3  Drew.  202.  Olney 
V.  Bates,  ibid.  319.  Finder  r. 
Finder,  28  Beav.  44.  Wharton  v. 
Barker.  4  Kay  &  J.  483.  Thus  in 
lie  Sturge  and  Great  Western 
Railway  Co.,  19  C.  D.  444,  where 
a  testator  gave  property  in  trust 
for  the  benefit  of  the  persons  who 
at  a  time  subsequent  to  his  own 
death  should  by  virtue  of  the 
Statutes  of  Distribution  be  his 
next  of  kin,  the  class  was  held  to 
be  an  artificial  class  to  be  ascer- 
tained on  the  hypothesis  that  the 
testator  lived  up  to  and  died  at 
the  subsequent  period  of  time. 
See  also  Holgate  v.  Jennings,  34 
Beav.  79.  Gill  v.  Barratt,  29 
Beav.  372.  See  Moss  v.  Dunlop, 
Johns.  490,  as  to  the  effect  of  the 
words  "  for  the  time  being." 
(ck)  Bird  v.  Luekie,  8  Hare,  301. 
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Dii'cction  that 
a  fund  shall  be 
<lispo8ed  of 
"in  a  due 
course  of  ad- 
ministration. 


testator's  words,  his  next  of  kin  Immj  at  Ida  death  will  be 
entitled ;  and,  that  if  the  tenant  for  life  happens  to  be  one 
of  such  next  of  kin,  or  to  he  soleli/  such  next  of  kin,  he  is 
not  on  that  account  to  be  excluded  (y).  But  where  the 
context  demonstrates  that  the  person  or  persons  to  take  under 
the  description  of  next  of  kin,  is  a  person  or  persons,  to 
be  ascertained  at  a  future  period,  or  that  it  is  the  testator's 
intention  to  exclude  the  tenant  for  life  from  the  description 
of  next  of  kin,  the  expression  must  be  necessarily  under- 
stood as  meaning  the  testator's  next  of  kin,  living  at  the  death 
of  the  tenant  for  Ufeiz). 

In  Scott  V.  Moore  (a),  a  fund  was  bequeathed  to  Elizabeth 
B.  for  life,  and  after  her  death  for  her  children ;  and  if  she 
died  without  leaving  a  child,  the  testator  directed  that  the 
fu.  T  should  he  considered  as  part  of  his  personal  estate,  and 
should  he  disposed  of  in  a  due  course  of  administration ;  and 


III; 

A: 


M     I 

1  I 

k  ! 

"!  i 


(i/)  Ilolloway  v.  HoUoway,  5 
Ves.  ;399.  Doe  r.  Lawson,  3  East, 
278.  Pearcc  v.  Vincent,  1  Cr.  & 
M.  598.  2  Bing.  N.  C.  328.  2 
Keen,  230,  Steit  v.  Platel,  5  Bing. 
N,  C.  434.  Elmsley  v.  Young,  2 
JI.  &  K.  780.  Jennings  v.  Newman, 
10  Sim.  219.  Smith  v.  Smith,  12 
Sim.  317.  Uri^uhart  v,  Urquhart, 
13  Sim.  613.  Withy  v.  Mangles, 
4  Beav.  358.  10  CI.  &  F.  215. 
Nicholson  v.  Wilson,  14  Sim.  549. 
Jenkins  v.  Gower,  2  Coll.  537. 
Wilkinson  v.  Garrett,  ibid.  643. 
Allen  V.  Thorp,  7  Beav.  72,  75. 
Lashury  v,  Newport,  9  Beav.  376. 
Seifferth  v.  Badhara,  9  Beav.  370. 
Say  V.  Creed,  5  Hare,  580,  687. 
BaMwin  v.  Rogers,  3  De  Gex,  M. 
&  G.  649, 656,  657.  Re  Barber,  1 
Sm.  &  G.  118.  Gorbell  v.  Davi- 
son, 18  Beav.  556.  Lee  v.  Lee,  1 
Dr.  &  Sm.  85.  See  Clarke  v. 
Hayne,  42  C.  D.  529. 

{z)  Briden  v.  Hewlett,  2  M.  & 


K.  90.  Butler  r.  Buslmell,  3  M. 
&  K.  232.  Booth  r.  Vicars,  1 
Coll.  6.  Bird  v.  Wood,  2  Sim.  & 
Stu.  400  (as  e.vplained  in  Elmsley  v. 
Young,  2  M.  &  K.  82, 89.  Urquhart 
V.  Urquhart,  13  Sim.  627).  Clapton 
V.  Bulmer,  10  Sim.  426.  5  M.  &  Cr. 
108.  Minter  v.  Wraitli,  13  Sim. 
52.  Cooper  v.  Denison,  13  Sim. 
290.  Say  v.  Creed,  5  Hare,  580. 
Pinder  v.  Pinder,  28  Beav.  44. 
Chalmers  v.  North,  28  Beav.  175. 
Ee  Greenwood's  Will,  3  Gitf.  390. 
Lees  V.  Massey,  3  De  Gex,  F.  &  J, 
113.  See  also  Tiffin  v.  Longman, 
1 5  Beav.  275.  It  has  been  doubted 
^\  hether  Jones  v,  Golbeck,  8  Ves. 
38,  which  was  decided  on  this 
principle,  was  properly  within 
it.  And  the  current  of  later 
authorities  {supra,  note  (y) )  seems 
to  justifv  the  extension  of  this 
doubt  tv.  some  of  the  cases  above 
cited. 

(a)  14  Sim.  36. 
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he  gave  her  the  residue  of  his  effects,  she  paying  thereout  his 
debts  and  funeral  and  testamentary  expenses  •  and  he  made 
her  executrix :  On  her  death  without  children,  it  was  cou- 
lended,  on  behalf  of  the  testator's  widow  and  next  of  kin, 
that  the  words  "  a  duo  course  of  administration  "  meant  that 
the  fund  should  be  distributed  under  the  statute :  But  Sir 
L.  Shadweli,  V.-C,  held  otherwise,  being  of  opinion  that  the 
fund  belonged  to  the  personal  representative  of  Elizabeth  B., 
as  the  residuary  legatee. 

6.  "Family."  The  description  "family"  in  a  bequest  of  6.  "Family." 
personalty,  although  it  may  comprise  the  same  persons  as 
"  kindred  "  or  relations,  or  even  receive  a  still  wider  inter- 
pretation {h),  yet  primarily  and  independently  of  context 
showing  the  contrary,  will  bo  read  as  meaning  "  children  "(c), 
to  the  exclusion  even  of  the  wife  {d).  But  this  acceptation  of 
the  term  "  family,"  may  be  narrowed  or  enlarged  by  the  con- 
text of  the  "Will  (c),  so  as  in  some  instances  to  mean  heir  (/), 
or  it  may  even  include  relations  by  marriage  (</).  So  where  a 
testator  directed  his  business  to  be  carried  on  by  his  wife  and 
son  for  the  mutual  benefit  of  the  family,  it  was  held,  that  the 


(6)  Cruwys  v.  Colman,  .0  Ves. 
.3i23.  Grant  v.  Lynam,  4  Russ. 
292.  A  power  to  an  lUimarried 
woman  to  appoint  a  fund  amongst 
"her  own  family  or  next  of  kin  '* 
was  held  not  to  be  confined  to  her 
statutory  next  of  kin  but  to  be 
capable  of  extension  to  any  rela- 
tive. Snow  V.  Teed,  L.  R.  9  £([. 
(522. 

(c)  Pigg  r.  Clarke,  .3  C.  D.  (i72. 
Ih  Terry's  Will,  19  Beav.  580. 
See'  also  Barnes  v.  Patch,  8  Ves. 
604.  Wood  V.  Wood,  3  Hare,  65. 
Beales  v.  Crisford,  13  Sim.  592. 
Gregory  v.  Smith,  9  Hare,  708. 
He  Parkinson's  Trusts,  1  Sim.  N. 
S.  242.  Burt  v.  Hellyar,  L.  R.  14 
Eq.    ICO.     Re    Hutchinson    and 


Tenant,  «  C.  D.  540.  See  also 
Lord  Alvanley's  oliservation  in 
M'Lerotli  v.  Bacon,  5  Ves.  159, 
166. 

(rf)  Re  Hutchinson  and  Tenant, 
8  C.  D.  540. 

(e)  See  the  observations  of 
James,  L.  J.,  in  Lambe  v.  Eames, 
L.  R.  6  Ch.  597,  600. 

(/)  Griffiths  V.  Evan.  5  Bear. 
241.  White  v.  Briggs,  15  Sim.  17. 
2  Phill.  Ch.  C,  583. 

{(j)  M'Lerotli  v.  Bacon,  5  Ves. 
159.  See  White  v.  Briggs,  2  Phill. 
Ch.  C.  583,  as  to  tiie  construction 
of  the  word  "  family  "  when  ap- 
plied to  real  and  personal  estate. 
See  also  Williams  v.  Williams,  I 
Sim.  N,  S.  358. 
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testator,  In  the  wor(ls  "  my  family,"  intended  to  comprise  his 
wife  (/<).  So  where  (i)  a  testator  devised  certain  estates  hy 
name,  together  with  his  farming  stock  and  furniture,  to  his 
heloved  wife,  to  sell,  to  discharge  all  his  creditors ;  and  he 
constituted  his  wife  and  another  person  his  executors,  whom 
he  appointed  to  sell  and  dispose  of  his  estates  and  chattels, 
in  such  manner  as  they  should  jointly  agree  upon  ;  or  not  to 
sell  them,  if  it  seemed  most  advisahle  to  keep  them,  or  in 
any  way  they  should  think  proper,  so  that  every  creditor  had 
his  money,  and  if  sold,  "  all  overflush  to  my  wife,  towards 
her  support  and  her  family ;  "  Lord  Cottenham  held,  that  the 
word  "  family  "  could  not  be  confined  to  the  heir,  but  that 
the  other  children  of  the  testator  must  be  considered  as  also 
objects  of  his  bounty ;  And  that  if  the  contemplated  event  of 
a  sale  took  place,  a  trust,  as  between  the  widow  and  children, 
would  be  created  :  And  that  they  had  such  an  interest  in  the 
devised  estates,  as  enabled  them  to  sustain  a  bill  against  the 
widow  and  her  co-executor,  impeaching  a  sale  on  the  ground 
of  fraud,  pnd  praying  an  account  of  the  rents  and  profits. 
And  in  a  subsequent  case  {k)  the  same  Judge  held  that  where 
n  testator  directed  that  "  all  my  property  shall  be  at  the  dis- 
posal of  my  wife  for  her  and  her  children,"  she  was  either  a 
trustee  of  the  fund  with  a  large  discretion  as  to  the  applica- 
tion of  it,  or  she  had  a  power  in  favour  of  her  children,  sub- 
ject to  a  life  interest  in  herself  {I). 

In  Robinson  v.  Waddelow  (m),  where  a  testator  gave  all 


(/i)  Blackwell  v.  Bull,  1  Keen, 
176. 

(i)  Woods  V.  Woods,  1  Mylne 
&  Or.  401.  See  also  Be  Parkin- 
son's Trusts,  1  Sim.  N.  S.  242. 

(it)  Crockett  v.  Crockett,  2  Phill. 
Ch.  C.  553,  overruling  S.  C.  5 
Hare,  326. 

(i)  See  Accord,  Hart  v.  Tribe, 
18  Beav.  215.  And  see  further 
Sliovelton  v.  Shovelton,  32 
Beav.  143.  Bibby  v.  Thomp- 
son, 32    Beav.  646.     Mackett  v. 


Mackett,  L.  R.  14  Eq.  49.  Cur- 
nick  V.  Tucker,  L.  R.  17  Eq.  3i"  . 
Le  Marchant  v.  Le  Marcliant,  L.  R. 
18  Eq.  414.  But  see  Re  Hutchin- 
son and  Tenant,  8  C.  D.  540,  and 
the  cases  cited  ante,  p.  97,  note  (7)1), 
in  which  a  gift  of  property  with 
an  expression  of  confidence  as  to 
its  disposal  by  the  donee  has  been 
held  to  confer  an  absolute  interest 
unfettered  by  any  trust. 

(m)  8  Sim.  134.  ,;, 
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the  residue  of  his  oflfects  to  be  divided  equally  between  his 
daughters,  and  their  husbands  and  families ;  Sir  L.  Shad- 
well,  V.-C,  rejected  the  words  "  husbands  and  families,"  for 
uncertainty,  and  held  that  the  two  daughters  took  the  residue 
equally  and  absolutely  («). 
In  Doe  V.  Flemming  (o),  there  was  a  devise  of  lands  to  "Younger 

branches  of  a 

the  testator's  daughter  for  life,  remainder  to  her  sons  and  family." 

daughters  successively  in  tail,  remainder  to  the  testator's  son 

for  life,  and  his  sons  and  daughters  in  tail ,  and  for  default 

of  such  issue,  to  the  "  younger  branches  of  the  family  "  of 

Brown  Willis,  and  their  heirs,  to  bo  equally  divided  amongst  ;  . 

them,  as  tenants  in  common;  and  in  default  of  such  issue, 

to  the  "  elder  branches  of  the  family  of  Brown  Willis  "  (in 

the  same  terms) :  At  the  time  of  the  making  of  the  Will, 

and  of  the  testator's  death,  there  were  living  two  daughters 

of  Brown  Willis,  four  daughters  of  one  of  those  daughters, 

an  only  son  of  Brown  Willis's  eldest  son,  and  an  only  son  of 

his  third  son  :  At  the  expiration  of  the  estate  tail,  limited 

to  the   testator's    grandchildren,   there  were   living    many 

descendants  of  one  of  Brown  Willis's  daughters,  and  of  his 

third  son  :  And  it  was  held  by  the  Court  of  Exchequer  that 

the  devise  to  the  branches  of  Brown  Willis's  family  was  void 

for  uncertainty. 


« 
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7.  "  Executors  and  administrators,"  or  "  legal  representa- 
tives," or  "  personal  reprecentati.'es."  If  there  be  a  bequest 
of  personalty  to  A.,  "  his  executors  and  administrators,"  the 
law  and  the  testator's  intention  concur  in  transferring  to  A. 
the  absolute  interest  in  the  legacy  (p) ;  and  if  A.  dies  before 
the  testator,  the  legacy  will  lapse,  and  cannot  be  claimed  by 


7.  "Executors 
and  adminis- 
trators," or 
"  legal  repre- 
sentatives," or 
"  personal  re- 
presentatives " 
or  ' '  rcpre- 
sentativcs  :  " 


(n)  See  also  Cooper  v.  Thornton, 
3  Bro.  C.  C.  186.  Robinson  v. 
Tickell,  8  Ves.  142.  In  Be  Par- 
kinson'? Trusts,  1  Sim.  N,  S.  24.5, 
246,  Led  Cran worth  said  that  the 
ease  of  Robinson  v.  Waddelow,  8 
Sim.  134,  was  not  quite  satisfactory 


to  his  mind.  See  also  Harland  v. 
Trigg,  1  B.  C.  C.  142.  Hayter  v. 
Joinville,  3  East,  172. 

(o)  2  Cr.  M.  &  R.  638. 

{p)  Anderson  v.  Dawson,  15 
Ves.  537. 
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cjfics  •where 
they  a»c  to  Ic 
considered  as 
mere  words  of 
limitltion  : 
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his  execntorn  or  administrators  {q).  And  so  it  is  if  the  bequest 
be  to  A .  and  his  "  legal  personal  representative  "  (?•),  or  to  A. 
and  his  "  legal  representatives,"  which,  in  its  ordinary  sense, 
is  synonymous  with  executors  or  administrators :  Accordingly, 
in  Price  v.  Stratif/e  (s),  where  there  was  a  trust  to  sell  land 
on  the  determination  of  a  life  estate,  and  to  pay  and  divide 
the  proceeds  amongst  such  of  the  children  as  should  then  bo 
living  and  the  Icffal  representative  or  representatives  of  him, 
her  or  them,  as  shall  then  he  dead,  it  was  held  that  the 
chilf'''en  took  a  vested  interest  on  attaining  the  age  of  twenty- 
three. 

So  the  words  "  personal  representatives  "  are  to  be  under- 
stood in  the  ordinary  sense  of  executors  or  administrators, 
unless  controlled  by  the  context  of  the  Will  {t).  Accordingly, 
in  Saberton  v.  Skeels  («.),  where  the  limitation  was  to  the 
daughter  for  life,  and  then  as  she  should  appoint,  and  in 
default  of  appointment,  to  her  personal  representatives,  it  was 
held  that  the  executor  was  entitled.  Sir  J.  Leach  there  says 
that  the  ordinary  sense  of  the  words  "personal  representa- 
tives "  is  executors  and  administratoro. 


((/)  See  infra,  p.  1074. 

(r)  Taylor  o.  Beverley,  1  Coll. 
lOS,  lie.  Appleton  v.  Rowley, 
L.  R.  8  Eq.  139. 

(«)  6  Mad'l.  159. 

{f)  In  Stockdalo  v.  Isicholson, 
L.  R.  4  Eq.  359,  Malins,  V.-C, 
elaborately  discusses  the  wliole  of 
the  cases,  first  dealing  with  those 
in  which  the  words  jiersonal  repre- 
lientatives,  legal  representatives,  or 
lijal  perbonal  rcp-esentatives  applied 
to  personal  estate  are  read  as 
equivalent  to  executors  and  adminis- 
trators, and  conseipicntly  as  words 
of  limitation  when  they  follow  a 
limUaiion  for  life  to  tin  person  to 
whoso  representative  the  property 
is  given,  luitl  as  a  gift  to  executors 
and  administrators  in  th.at  capacity 
when  there  is  no  such  limitation. 


He  then  deals  with  those  in  which 
the  ordinary  sense  of  the  words  is 
controlled  hy  a  diffeient  intention 
appearing  on  the  whole  instrument 
so  as  to  mean  "  next  of  kin."  The 
cases  where  the  words  were  held 
to  have  their  ordinary  meauiii},' 
are  set  out  in  this  note.  Thf 
cases  in  which  the  words  were 
held  to  mean  "next  of  kin"  will 
be  found  in  noto  (g),  p.  995,  imnt. 
Smith  V.  Barneby,  2  Coll.  728. 
lie  Henderson,  28  ]}eav.  650. 
Chapman  v.  Chapman,  33  Bcav. 
n.'JS.  lie  Turner,  2  Dr.  &  Sin. 
GOl.  HinchlifFe  v.  Wcstwood,  -2 
Ue  Gex  &  Sm.  21G.  lie  AVynd- 
ham's  Trusts,  L.  R.  1  ^^i.  2!) 
Alger  V.  Parrott,  L.  R.  3  Lq.  32iS. 
(«)  1  Rise.  &  M.  587. 
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So  the  ordinary  legal  senGe  of  the  term  "  representatives," 
without  the  addition  of  "  legal  "  or  "  personal,"  is  executors 
or  administrators  (x).  Accordingly,  where  a  testator  gave  a 
hfe  interest  in  a  certain  fund,  with  remainder  "  to  he  equally 
divided  hetween  all  my  cousins- german  now  existing,  or 
their  representatives,"  it  was  held,  that  there  heinjj  nothing 
in  the  rest  of  the  Will  to  control  the  primary  legal  meaning 
of  the  word  representatives^  the  fund  went  to  the  executors 
or  administrators  of  the  testator's  cousins-german  as  part  of 
their  personal  estate  (y). 

Again,  ivhere  there  is  a  bequest  to  A.  for  life,  remainder  to 
such  persons  as  he  shall  appoint  by  Will,  and  in  default  of 
appointment  to  his  executors  or  administrators,  he  may  assign 
the  fund  absolutely  (z).  So  where  there  were  bequests  to 
feDiales,  some  of  whom  were  married,  and  some  single,  for 
their  separate  use  for  their  reripective  lives,  and  after  their 


"  representa- 
tives:" 


(,r)  Re  Crawford's  Trusts,  2 
Drewr.  230.  Corbyn  v,  French, 
4  Ves.  418.  Ee  Turner,  2  Dr.  & 
Sin.  501,  508.  Ee  Best's  Settle- 
ments, L.  R.  18  Eq.  686.  But 
the  context  of  the  will  and  the 
suiTounding  circumstances  may 
show  that  "  representfttives "  is 
not  used  to  mean  lej^al  personal 
representatives,  but  "next  of  kin" 
or  descendants.  See  lie  Horner, 
:?"  ('.  I).  695. 

ill)  lie  Crawford's  Trusts,  2 
Drewr.  230,  in  which  case  Kin- 
(lersley,  V.-C,  elaborately  and 
liuidly  reviewed  all  the  authori- 
ties. See  also  Chapman  v.  Chap- 
man, 33  Beav.  566.  lie  Turner, 
2  Dr.  &  Sm.  501,  508.  Alger  r. 
Parrott,  L.  R.  3  Eq.  328.  Be 
Best's  Settlements,  L.  R.  18  Eq, 
086. 

(z)  Kirkpatrick  v.  Capel,  MS. 
Sugd.  Pow.  vol.  i.  p.  79,  6th  edit. 
See  Ace.  Cherry  v.    Boultbee,  2 

W.E. — VOL.  ir. 


Keen,  319.  So  n  bequest  to  a 
wife  for  life,  with  remainder  to 
her  children,  with  remainder  as 
she  shall  appoint,  and  in  default 
thereof  to  her  executors,  adminis- 
trators and  assigns,  gives  her  an 
absolute  interest,  subject  to  the 
prior  limitations  and  the  power : 
Orafftey  v.  Humpage,  1  Beav. 
52,  j)er  Lord  Lnngdale.  But 
where  the  trust  was,  to  i)ay  the 
income  of  a  fund  to  a  wife  lor 
her  separate  use  for  life,  and 
that,  after  her  death,  the  princii)al 
should  remain  on  such  trusts  as 
she  should  appoint  by  will, 
and  in  default  of  appointment, 
in  trust  for  her  itext  of  kin 
according  to  the  Statute  .  of  Dis- 
tribution, it  was  held,  that  she 
was  entitled  merely  to  the  imonie 
for  life,  and  not  to  the  principal 
absolutely :  Hansen  v.  Miller,  14 
Sim.  22. 


beqnost  to  A. 
aa  tenant  for 
life,  or  as  one 
of  several 
tenants  for  life, 
remainder  as 
ho  shall  ap- 
point, and  in 
default  of 
appointment, 
to  his  execu- 
tors, &c. : 


i   !l:5 


994 


I ) 


limitation  to 
tho  executors 
of  A.  after  tho 
death  of  B. : 


"  personal  re- 
presentative," 
or  "  legal  re- 
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decease  to  such  persons  as  they  should  respectlTely  appoint, 
and  in  default  of  appointment  to  their  respective  executors, 
administrators  and  assigns,  it  was  held,  that  each  of  the  lega- 
tees, whether  a  married  or  unmarried  woman,  was  entitled, 
on  petition,  without  executing  any  formal  appointment,  to  an 
immediate  transfer  or  payment  to  herself  of  the  corpus  of  her 
share  of  the  fund  (a).  So  where  the  ultimate  limitation  of  a 
fund  is  to  the  executors  or  administratc-s  of  one  of  several 
preceding  tenants  for  life,  it  is  held  that  the  gift  to  the  execu- 
tors or  administrators  constitutes  part  of  the  estate  of  the 
tenant  for  life  (b).  Therefore,  where  the  ultimate  trust  in  a 
marriage  settlement  of  a  fund  belonging  to  the  wife  is  to  her 
executors  or  administrators,  her  surviving  husband  will  be 
entitled,  to  the  exclusion  of  her  next  of  kin  (c) .  So  where  a 
gift,  under  a  Will,  subject  to  a  life  estate  to  the  testator's 
widow,  and  to  a  life  estate  to  his  daughter  and  her  husband 
and  the  survivor,  with  power  of  appointment  to  the  daughter 
v'hich  was  not  executed,  was  in  trust  to  pay  tho  fund,  "  to 
and  for  the  benefit  of  her  executors  or  administrators  ;  '*  and 
the  daughter  died  first,  aud  then  the  husband,  and  then  the 
testator's  widow ;  it  was  hold,  that  the  (laughter's  hutband,  on 
her  death,  became  entitled  to  the  reversionary  interest  in  the 
fund  as  part  of  her  estate  (d). Again,  if  there  be  a  limita- 
tion of  a  fund  to  the  executors  of  A.,  after  the  death  of  B.  and 
C,  it  does  not  fail  by  the  death  of  B.  and  C.  in  the  lifetime  of 
A.  (c) :  And  the  executors  of  A.,  at  his  death,  are  entitled  to 
the  fund  as  part  of  hih  residuary  personal  estate  (j). 

But  the  ordinary  sense  of  tho  words  "  legal  representative  " 
may  be  controlled  by  a  (.lillereut  intention  appearing  upon 


I')'-  ^' 
I  111 '  < 


(o)  HoUoway  i:  Clurkson,  -2 
Hare,  521. 

(b)  Daniel  r.  Dudley,  1  Phill.  I. 
Att-Geu.  V.  Miilkiii,  2  Pliill.  Ch. 
C.  64,  post,  p.  9!)8.  Sec  idso 
Howell  V.  Oaylor,  5  Beav.  107. 

(c)  Allen  r.'  Tlioi'i),  7  Beav.  72. 
Id)  Att.-Gen.  r.  Malkiii,  2  Pliill. 


(Jh.  C.  C4.  See  also  Howell  r. 
Uayler,  6  Beav.  157. 

(f)  Horseman  v.  ALbey,  1  .Tai". 
&  W.  .381. 

(/)  Morris  v.  Howes,  4  Hare, 
n!)».  Post,  p.  998.  See  also 
Howell  V,  Gajler,  3  Beav.  157. 
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the  whole  instrument  (g).     Thus  in  Balnea  v.  Ottey  (li),  i>resentativc," 

,  or  "cxcciitiirs 

where  a  testatrix  gave  real  ana  personal  estate  to  trustees,  and  aiiminis- 
in  trust  for  Mary  Knightly  for  life,  with  remainder  as  she  Jl^Jled  b/coii- 
should  appoint :  and  in  default  of  appointment,  in  truct  to  *«'''>  so  »« to 

'■  '■  *  *  moiin  "  next  of 

convey  the  real  estate  to  such  person  or  persons  as  Tould  be  kin." 
the  heir-at-law  of  Mary  Knightly,  and  to  transfer  and  assign 
the  personal  estate  lo  or  amongst  such  person  or  persons 
as  would  be  the  perbonal  representatives  of  Alary  Knightly  ; 
and  Mary  Knightly  appointed  only  a  pc.vt  of  the  personal 
estate  ;  Sir  J.  Leach,  M.  K.,  held,  that  the  next  of  kin,  and 
not  the  executors,  were  entitled  to  the  unappointed  part  of 
the  personal  estate  :  And  his  Honor  observed,  that  the  words 
"  to  or  amongst  such  person  or  persons  as  would  be  tho 
personal  representatives  of  Mary  Knightly,"  were  not  ap- 
plicable to  executors  or  administrators.  So  in  Itobinsoii  v. 
Smith  (i),  where  a  testator  bequeathed  700Z.  to  his  daughter's 
Imsbaud,  his  executors,  &c.,  in  trust  to  pay  the  interest  to  his 
daughter,  for  her  separate  use,  for  life,  and  after  her  death, 
to  such  persons  as  she  should  appoint  by  Will,  and  in  default 
of  appoiniitocnt,  to  her  "  personal  representatives ;  "  and 
tho  daughter  died  without  having  made  any  appointment ; 
Sir  L.  Shadwell,  "V.-C,  held,  that  her  next  of  kin  were 
entitled  to  the  7001.  to  the  exclusion  of  her  husband,  because 
it  was  plain  that  the  husband  was  made  legatee  of  tho 
fund,  merely  as  trustee,  to  pay  it  over,  if  his  wife  died  in  his 
lifetime,  and  not  to  retain  it  {k).     So  in  Walte.-  v.  Mak'm  (/), 


(;/)  Robinson  v.  Sniitli,  6  Sim. 
47.  Baines  v.  Ottey,  1  M.  &  K. 
465  :  Walter  v.  Makin,  6  Sim.  148. 
■Styth  r,  Monro,  ibid.  49 ;  King  v. 
Cleaveliiml,  4  Do  Ge.'c  &  J.  477. 
See  liii},'g8  I'.  Upton,  L.  R.  7  Cli. 
:)T6,  wliere,  in  a  oettlement,  the 
words  "  to  pay  to  li'gal  repre- 
sentatives in  a  due  course  of  ad- 
iiiiiiistration,"  ^vere  held  by  Loixl 
Hfttlierley,  L.  ('.,  aftirniing  the 
<leei.jion   of   Wickens,    V.-C,    to 


amount  to  a  direction  to  pay  to 
ne.xt  of  kin,  and  not  to  executors 
and  adniinistr.itors.  Re  Gryll's 
Trusts,  L.  R.  6  Eti.  68!). 

(/t)  1  M.  &  K.  465. 

(i)  (5  Sim.  47. 

{k)  And  where  there  arc  no 
words  of  division,  the  nearest  of 
kin  take  m  joint-tenants  :  Stock- 
dale  r.  Mcholson,  L.  R.  4  Etj. 
359. 

{I)  6  Sim.  148. 

H  2 
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a  testator  gave  450L  to  trustees,  their  executors,  &c.,  in  trust 
for  his  son  for  life,  and  after  his  son's  decease,  to  pay  there- 
out two  legacies  of  lOOL  each  to  two  of  his  daughters,  and 
to  pay  the  residue  to  the  "  legal  representatives  "  of  his  son; 
and  he  gave  the  residue  of  his  personal  estate  to  his  son,  his 
executors,  &c. :  and  Sir  L.  Shadwell  held,  that  the  words 
"  legal  representatives  "  meant  next  of  kin ;  for  it  was  clear 
on  the  face  of  the  Will,  that  the  testator  meant  to  use  those 
words  in  a  different  sense  from  "  executors  and  adminis- 
trators," which  latter  words  occurred  several  times  in  the 
Will,  and  especially,  in  the  gift  of  the  residue  to  his  son ; 
and  moreover  the  effect  of  putting  that  construction  on  the 
words  would  be  to  make  the  son  partial  res  duary  legatee,  so 
far  as  450i.  was  concerned,  and  also  general  residuary  legatee 
of  the  personal  estate  (?«)•  And  in  Styth  v.  Monro  («), 
where  a  bequest  was  made  to  the  "  representatives  "  of  a 
person  already  deceased,  it  was  held  by  Sir  L.  Shadwell,  V.  -C, 
that  this  expression  ought  to  bo  construed  "  descendants," 
the  context  of  the  Will  requiring  it  (o). 

The  ordinary  sense  even  of  the  express  words  "executors 
and  administrators  "  has  been  held  to  be  controllable  by  the 
plain  intent  collected  from  the  whole  instrument :  Thus  in 
Buhner  v.  Jay  (p),  there  was  a  trust  in  a  marriage  settlement 
to  raise  a  sum  of  money  out  of  the  settled  estate  of  the 
husband,  at  the  end  of  twelve  months  from  the  decease  of  Ihe 
survivor  of  the  husband  and  wife,  and  to  pay  the  same  to 
the  "  executors  or  administrators  "  of  the  wife :  The  wife  died 
in  the  husband's  lifetime:  And  it  was  held  by  Sir  L. 
Shadwell,  V.-C,  and  afterwards  by  Lord  Brougham  on 
appeal,  that  the  next  of  kin  of  the  wife  were  entitled  to  the 


(m)  See  also  Cotton  r.  Cotton,  2 
Beuv.  67.  Post,  p.  1001.  Nichol- 
son V.  Wilson,  14  Sim.  549.  Smith 
V.  Pftlmer,  7  Hare,  225.  Walker 
1'.  Lord  Camden,  16  Sim.  323.  So 
a  gift  to  "  legal  personal  represen- 
Uitives,  thare  and  share  alike,"  wos 


held  to  mean  next  of  kin  :  King 
V.  Cleaveland,  26  Beav.  26,  ]G6. 
4  De  G.  &  J.  477. 

():)  0  Sim.  49. 

(o)  See  elso  Accord.  Atheiton 
r.  Crowther,  19  Beav.  448. 

(p)  4  Sim.  48.    3  M.  &  K.  197. 
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money.    Again,  in  Smith  v.  Dudley  (q),  in  a  marriage  settle- 
ment, the  ultimate  trust  of  the  wife's  chattels  was  for  the 
executors  or  administrators  of  the  wife  of  her  own  family, 
and  the  ultimate  trust  of  the  husband's  chattels  was  for  his 
executors  or  administrators  of  his  own  family :  and  Sir  L. 
Shadwell,  V.-C,  held  that,  though  the  same  words  were  used, 
mutatis  mutandis,  in  both  limitations,  yet  the  Cour*-'  was 
justified  in  holding  that,  with  respect  to  the  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death,  and,  with  respect 
to  the  husband's  chattels,  his   executors  or  administrators 
simply.    But  in  Dcinicly.  Dudley  (r),  where  by  a  marriage 
settlement  a  sum  of  money,  the  property  of  his  wife,  was 
vested  in  trustees  for  the  separate  use  of  the  wife  during  her 
life,  and  after  her  decease  in  trust  for  the  husband  during 
his  life,  and  after  the  death   of  the  survivor,  upon  certain 
trasts  for  the  children,  and  in  default  of  children,  who,  being 
sons,  should  attain  twenty-one,  or  being  daughters,  should 
attain  twenty-one  or  marry,  in  trust  for  such  person  or 
persons  as  the  wife   should,  notwithstanding  her  coverture 
by  deed  or  Will  appoint,  and  in  default  of  appointment,  in 
tru.>t  to  pay  and  transfer  the   same  to  the  executors  or 
administrators  of  the  wife:    Lord  Cottenham  expressed  a 
strong  opinion  (contrary  to  the  decision  of  Sir  L.  Shadwell 
in  *he  same  case  (s)  )  that  under  the  ultimate  limitation  to 
the  executors  or  administrators   of  the  wife  the  fund  did 
not  belong  to  the  next  of  kin  of  the  wife,  in  exclusion  of  the 
husband,  but  passed  to  the  administrator  of  the  wife  as  part 
of  her  general  personal  estate.     "  Legal  or  personal  repre- 
sentatives," said  his  Lordship,  "  may  mean  next  of  kin,  but 
executors  or  administrators  cannot.     Therefore,  none  of  the 
cases  in  which  next  of  kin  have  been  held  to  take  ex  vi 
tcrmni,  by  the  description  of  legal  or  personal  I'epresenta- 
tives,  have  any  application  to  the  present.     The  limitation 
in  this  case  being  to  the  executors  or  administrators,  it  seems 


(?)  9  Sim.  125. 
(r)  1  PhiU.  1. 


(«)  11  Sim.  163. 


998 


Ijcqucst  bv  A . 
to  the  execu- 
tors or  "icpro- 
Hentativc8  "  of 
B.,  or  by  a 
testator  to  his 
own  "  execu- 
tors,"' &c.,  or 
"  representa- 
tives : " 
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to  me  that  it  cannot  signify  whether  these  words  are  con- 
straed  as  words  of  limitation  or  words  of  purchase  ;  because, 
on  either  supposition,  the  persons  answering  that  description 
take  in  their  representative  character,  and  then  the  fund  is 
to  be  applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  that  character.  That  i% 
the  doctrine  of  all  the  cases  that  have  been  cited,  except  that 
of  Buhner  v.  Jay  which  stands  alone."  This  opinion  of 
Lord  Gottenham  was  recognised  by  Lord  Langdalo  as  a 
governing  authority  in  Alleny.  Thor])  (<).  In  the  subsequent 
case  of  The  Attorney-General  v.  MaUcin  («)  Lord  Gottenham 
said,  that  cases  might  exist,  where  the  next  of  kin  would  be 
entitled  under  a  gift  to  executors  and  administrators  upon 
evidence  of  an  intention  lerived  from  peculiar  terms  and  pro- 
visions of  the  instrument  controlling  the  ordinary  and  legal 
sense  of  the  word  used ;  but  that  such  evidence  ought  to  be 
very  strong  to  justify  such  a  construction  {ai). 

A  question,  somewhat  different  from  that  involved  in  the 
cases  just  mentioned,  arises  on  occasions  where  a  bequest  is 
made  by  A.  t.*  the  executors,  or  to  the  "  representatives"  of 
B.,  or  where  the  testator  bequeaths  a  fund  to  his  own 
executoi'S  or  administrators,  or  to  his  own  "  representatives." 
Li  cases  of  such  limitations  to  executors  or  adminis- 
trators, the  fund  will  pass  to  them,  not  for  their  own  benefit, 
but  for  the  purposes,  whatever  thf  /  may  be,  for  which  they 
hold  the  general  personal  estate  of  the  testator  (y).     And  the 


i: 


I     i 


!.]     1 

nif 


(0  7  Beav.  72.  Ante,  p.  994(c). 
See  also  Morris  v.  Howes,  4  Hare, 
605,  per  Wigram,  V.-C,  untl 
Att.-Gen.  v.  Malkin,  2  Phill.  64. 
Ante,  p.  P04.  See  also  Page  v. 
Soper,  11  Hare,  .321,  in  which  case 
Wood,  V.-C,  thought  himself  jus- 
tified in  disregarding  Biilmer  v. 
Jay.  See  also  Seymour's  Trust, 
Johns.  472. 

(it) 2  Phill.  Ch.  C.  64,  68.  Ante, 
p.  994. 


(x)  In  Gmfftey  v.  Humpage,  1 
Beav.  52,  Lord  Langdale  said, 
that  though  cases  had  occurred  in 
wliich,  to  support  the  plain  intent, 
the  words  "  personal  representa- 
tive?," or  "  executors  and  adminis- 
trators," had  been  construed  to 
mean  next  of  kin,  yet  the  worils 
"  executors,  administrators,  and 
assigns,"  did  not  appear  to  him  to 
a''.mit  of  this  interpretation. 

(y)  Mackenzie  v.  Mackenzie,  'i 
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same  construction  seems  jirinut  facie  to  be  applicable,  if 
the  limitation  be  to  the  testator's  "  rein-esentative  or  repre- 
sentatives," or  "  legal  representatives  ''  (2).  But  the  context 
of  a  Will  containing  these  words  may  be  such  as  to  render 
it  necessary  or  proper  to  read  them  a:-»  importing  consan- 
guinity, or  as  referring  to  a  distribution,  though  there  is  no 
intestacy,  such  as  would  have  taken  place  had  there  been  an 
intestacy  {a). 

In  Jennings  v.  Gallimorc  (h),  the  sum  of  1,000/.  was  settled 
ill  trust  to  be  paid  according  to  the  appointment  of  Ambrose 
Gallimore,  and  in  default  thereof  to  his  legal  representatives, 
according  to  the  course  of  administration  :  By  his  Will, 
reciting  the  settlement,  and  his  power  of  appointment,  he 
appointed  the  money  to  be  paid  to  his  "legal  representatives 
according  to  the  course  of  administration  :  "  And  he  gave 
the  residue  of  his  pro^^erty,  real  and  personal,  to  his  nephew, 
whom  hs  appointed  his  residuartf  leiiatec  and  one  of  his  two 
executors :  The  question  as  to  this  1,000/.  was  between  the 
assignees  of  the  nephew,  a  bankrupt,  and  the  other  next  of 
kin,  a  sister  and  nieces :  And  Lord  Alvanley  held,  that  the 
next  of  kin  were  entitled  to  share  with  the  assignees  of  the 
nephew :  His  Lordship  observed,  that  if  it  had  rested  on  the 
settlement  itself,  he  should  have  had  great  doubt  of  being 
able  to  get  over  the  words  "  legal  representatives ;  "  but  that 
he  could  not  read  the  W^ill  without  implying  an  intention  to 
consider  it  otherwise :  That  the  testator  never  would  have 
made  such  a  Will,  if  he  had  thought  that  all  the  words  he 
used  came  to  nothing  more  than  executing  the  power  by 
giving  the  fund  to  his  nephew :  If  he  meant  to  give  to  him, 
to  whom  he  had  given  all  the  rest,  why  did  he  not  say  so  ? 
Again  in  Lonr/  v.  lilackall  (r),  the  testator  bequeathed  leasc- 
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Mac.  &  G.  599.  Lon-,'  v.  Watkin- 
soii,  17  Beav.  471.  Trethewy  v. 
Helyar,  4  C.  D.  53. 

(k)  Smith  V.  Barueby,  2  Coll. 
728, 736  :  affirmed  by  Lord  Chan- 
cellor, July,  1847.    Re  Crawford's 


Tnistf,  2  Drcvvr.  230,  ante,  p.  993. 

(le)  See    Minter  v.    Wmith,   13 
Sim.  52. 

(/))  3  Vc9.  146. 

(c)  3  Vea.  486. 
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hold  property  held  for  a  term  of  years  to  his  \vidow,  during 
her  widowhood,  remainder  to  his  two  living  sons,  and  a 
child  in  ventre,  if  it  proved  a  son,  in  succession,  for  life, 
remainder  to  their  successive  issue  male ;  and  if  all  his  sons 
died  without  leaving  issue  male,  remainder  to  such  persons 
as  should  then  be  the  "  legal  representatives  "  of  him  the 
testator ;  and  he  appointed  his  wife  executrix :  The  sons  all 
died  without  issue :  And  Lord  Loughborough  held,  that  the 
next  of  kin  at  the  time  of  distribution  were  entitled  to  tlio 
property.  The  words  in  this  case,  as  Lord  Alvanley  ob- 
served on  another  occasion  {d),  put  it  out  of  the  power  of  the 
Court  to  put  any  other  interpretation  on  the  Will :  for  the 
word  "  then  "  plainly  proved  that  the  personal  representatives 
at  the  time  of  the  death  were  not  intended;  and  even  if 
that  word  had  not  occurred,  there  was  a  great  deal  to  show 
that  such  could  not  be  the  intention ;  for  the  wife  was  made 
executrix,  and  it  would  have  been  a  strange  circuitous  way 
of  giving  it  to  her. 

It  was  observed  by  Sir  John  Leach,  M.  K.,  in  Price  v. 
Strange  (e),  that  he  did  not  collect  that  Lord  Alvanley,  in 
Bridffe  v.  Abbott  (/),  adverted  to  the  case  of  a  widow,  and 
would  have  included  her  in  his  sense  of  legal  representatives  : 
Nor  did  the  circumstances  of  the  case  of  Palin  v.  Hills(fi) 
require  any  decision  with  respect  to  this  point.  In  Horse- 
pool  v.  Watson  (/(),  a  testatrix  devised  lands  to  James 
Horsepool  and  Mary  his  wife  for  their  lives,  and  the  life  of 
the  survivor ;  and  after  tb"  decease  of  the  snrvivor,  to 
trustees,  to  sell  and  apply  the  proceeds  "  unto  and  amongst 
all  and  every  the  issue  child  or  children  male  or  female  of 
the  body  of  the  said  James  Horsepool  by  the  said  Mary 
his  wife,  and  their  representatives  equally,  share  and  share 
alike."  One  of  the  children  of  James  and  Mary  Horsepool 
survived  the  testatrix  and  Mary  Horsepool,  but  died  in  the 


(rf)  HoUoway  v.  HoUoway,  5 
Yes.  401,  402. 

(e)  6  Madd.  162.  Ante,  p. 
992. 


(/)  3  Bro.  C.  C.  224. 

(</)  1  M.  &  K.  470,  :po8t,  p.  1005. 

(A)  3  Ves.  383. 
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lifetime  of  James  Horsepool,  having  married  and  left 
children,  and  her  husband,  who  became  her  administrator: 
The  question  was,  whether  the  children  were  entitled  to  her 
share,  as  her  "  representatives,"  or  whether  their  father 
could  claim,  as  her  administrator  :  And  Lord  Loughborough 
decided  in  favour  of  the  children;  his  Lordship  being  of 
opinion,  that  the  use  of  the  word  "  issue  "  qualified  the  word 
"representatives,"  and  explained  what  the  testatrix  meant 
by  the  general  word  •  children  and  their  representatives 
being  issue  (i).  In  Cotton  v.  Cotton  (k)  there  was  a  bequest 
xo  A.  or  his  legal  representatives  :  A.  was  dead  at  the  date 
of  the  testator's  will,  having  bequeathed  his  property  on 
particular  trusts  :  Several  points  were  argued  :  first,  whether 
the  fund  was  subject  to  the  trusts  of  A.'s  Will;  secondly, 
whether  his  executors  took  beneficially  as  his  "  legal  repre- 
sentatives : "  and  thirdly,  whether  the  fund  was  divisible 
among  the  nearest  of  kin  of  A.  (thus  excluding  the  widow), 
or  amongst  his  next  of  kin  according  to  the  Statute  of 
Distributions:  Lord  Langlale,  M.  R.,  held  that  A.'s  next 
of  kin  according  to  the  statute,  were  entitled ;  being  of 
opinion  that  the  words  "  legal  representatives  "  meant  those 
persons  who  would  be  entitled  beneficially  under  the 
statute ;  for  that  when  it  is  said  that  the  expression  "  legal 
representatives  "  means  next  of  kiu,  it  is  not  that  such  is 
the  force  of  the  words  themselves,  but  because  the  words 
are  held  to  indicate  the  persons,  who,  upon  the  construction 
of  the  Will,  are  beneficially  entitled  in  the  place  of  the 
person  to  whom  the  gift  was  first  made,  and  who,  in  that 
ficuse,  legally  represent  such  person.  So  in  Booth  v. 
Vicars  (l),  a  testator  directed  that  the  residue  of  his  per- 
sonal estate,  after  the  death  of  his  widow,  the  tenant  for 
life,  should  be  paid  by  his  trustees  or  the  survivor  of  them, 
his  executors  or  administrators,  to  A.  and  B.,  equally  to  be 
divided  between  them,  share  and  share  alike,  if  then  living ; 

(i)  See  also  Styth    v.    Monro,         (k)  2  Beav.  67. 
«n«e,p.  996.  {I)  1  Coll.  6. 
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but  if  dead,  to  go  and  be  divided  to  and  amongst  the  next 
legal  representatives  of  A.  and  B..  share  and  share  alike  :  A. 
and  B.  died  in  the  lifetime  of  the  testator's  widow  ;  And  it  was 
held  by  Knight  Bruce,  V.-C,  that  the  next  of  kin  to  A.  and  li. 
accordwff  to  the  Statite  of  Distributions,  living  at  the  death  of 
the  testator's  widow,  weve  entitled  to  the  fund ;  and  further, 
that  they  were  to  take  per  stirpes,  and  not  j^cr  capita  (m). 

Cases  of  some  difficulty  connected  with  this  subject  occur 
as  to  the  construction  of  Wills,  in  which  the  words  "  exe- 
cutors or  administrators  "  or  "  representatives  "  clear'y  mean 
Kubstitutes  in  the  event  of  a  legatee  dying  in  the  lifetime  of 
tlie  testator ;  and  the  question  is,  who  are  the  substitutes 
intended?  The  first  inquiry  which  suggests  itself  on  this 
head  is,  whether,  if  the  legatee  dies  before  the  testator,  and 
the  bequest  consequently  passes,  under  the  Will,  to  tlie  exe- 
cutors and  administrators  of  the  legatee,  they  shall  hoid  the 
property  bequeathed  for  their  own  personal  benefit,  or  as 
trustees.  On  the  latter  supposition  a  second  inquiry  becomes 
necessary  :  viz.,  for  whose  benefit  they  shall  be  considered  to 
hold  it. 

In  the  case  of  Ripley  v.  Watencorth  (n).  Lord  Eldon 
observed,  that  he  doubted  whether  an  executor  or  adminis- 
trator ever  takes  anything  as  such,  which  he  will  not  be 
bound  to  apply  as  personal  estate  of  the  testator  or  inte!:- 
tate :  And  in  Milnery.  Harewood  (o),  his  Lordship,  recurring 
to  his  decision  in  Ripley  v.  Waterworth,  said,  "I  have  deter- 
mined, and  I  see  no  reason  to  dissent  from  it,  that  where 
the  executor  is  the  special  occupant  of  an  estate  pur  auter 
vie,  taken  as  executor,  he  must  hold  that  as  all  other  pro- 
perty taken  by  an  executor,  and  therefore  distributable  in 
this  Court." 

The  case  of  Evans  v.  Charles  {p),  which  was  an  ex- 
press decision,  that  where  executors  or   administrators  are 


«  1  I 


(m)  See  also  Martin  v.  Glover,  1  Trusts,  L.  B,  6  Eq.  589. 

Coll.   269.     Dilner  v.   Leech,    10  (»)  7  \ei.  438. 

Beav.  362.     Fielden  v.  Asli worth,  (o)  18  Ves.  273. 

L.  B.   20   Eq.    410.    Re   Gryll's  (p)  1  Anstr.  128. 
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entitled  under  a  bequest  to  "the  personal  representatives"'  of 
II  third  person,  they  take  the  property  as  lycrsoiue  (lesuftintfe, 
beneficially,  and  not  as  part  of  the  estate  of  the  deceased, 
must  be  regarded  as  no  longer  law. 

lord  Abinger,  C.  B.,  said  that  this  case  was  clearly  not 
law  (7).  And  it  appears  to  have  been  regarded  as  overruled  by 
Sir  John  Leach  and  Lord  Brougham,  in  the  case  of  P(tlin  v. 
mils  (r),  and  by  Romilly,  M.  R.,  in  T40ii(i  v.  Watkinsou  (s). 

It  must,  however,  be  observed,  that  unquestionably  it  is 
competent  to  a  testator,  if  he  thinks  fit,  to  limit  any  interest 
to  such  persons  as  shall,  at  a  particular  time  named  by  him, 
sustain  a  particular  character  (/) :  And  therefore  that  the 
expressions  of  the  Will  may  be  such,  as  clearly  to  entitle  the 
executors  or  administrators  to  a  beneficial  interest,  even 
although  the  limitation  to  them  sliouM  be  preceded  by  a  life 
estate  in  their  testator  or  intestate  ;  Thus,  in  Scniders  v. 
Franks  (w),  it  was  determined  by  Sir  Thomas  Plumer,  that  a 
limitation  of  personal  estate  to  a  widow,  by  her  husband's 
Will,  for  life,  with  a  power  of  appointment,  and  in  default  of 
such  disposition,  "  to  her  executors  or  administrators  for  their 
own  use  and  benefit, "did  not  vest  the  absolute  interest  in  tho 
property  in  the  widow ;  but  that  she  had  an  estate  for  life 
ouly,  with  a  power  to  dispose  of  the  fund  :  upon  the  principle, 
that  the  executors  and  administrators  took  as  purchasers  in 


((/)  Marshall  v.  Collett,  1  Yount^c 
«c  Coll.  239.     Post,  p.  1004. 

(r)  Post,  p.  1005.  See  also 
Daniel  v.  Dudley,  ante,  p.  997. 
Att.-Gen.  r.  Malkin,  2  Phill.  Cli. 
C.  64,  ante,  p.  994.  Morris  v. 
Howes,  4  Hare,  599,  ante,  p.  994. 
Pott,  pp.  1005,  1006. 

(»)  17  Beav.  473.  See  also  Ec 
Henderson,  28  Beav.  656.  Webb 
f.  Sadler,  L.  B.  8  Ch.  419,  where 
•Fames,  L.  J.,  says :  "  For  some 
lime  there  was  an  opinion  enter- 
tained by  the  Courts  that  the 
words  'executors  ami  adminis- 
trators' following  a  gift  for  life 


were  to  be  considered  next  of  kin, 
or  that  the  executors  were  to  take 
beneticially  iis'j)CMo«(f  denignatce.' 
Tliis  was  acted  on  in  Palin  r.  Hills, 
1  M.  &  K.  470,  before  Lord 
Brougham  when  he  reversed  a 
decision  of  the  Master  of  the  Rolls  ; 
but  for  many  years  there  has  been 
no  question  tliat  '  executors  and 
administrators '  imau  executors 
and  administrators  and  nothing 
else." 

(<)  Holloway  v.  Holloway,  5 
Ves.  401. 

(«)  2  Madd.  147. 
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their  own  rights,  and  not  by  representation.  So  in  WalUs  v. 
Taylor  {x),  a  testatrix  gave  stock  in  the  three  per  cents,  to 
her  executors,  in  trust,  as  to  one  moiety  thereof,  for  her 
daughter  Hannah,  and  as  to  the  other  moiety,  in  trust  to  per- 
mit her  daughter  Sophia,  then  the  wife  of  W.  M.  (but 
afterwards  tho  wife  of  the  plaintiflF),  to  receive  the  dividends 
for  her  life  for  her  separate  use,  and  from  and  after  her  decease, 
on  trust  to  assign  and  transfer  the  last-mentioned  moiety 
"  unto  the  executors  or  administrators  of  my  said  daughter 
Sophia,  to  and  for  his,  her,  or  their  use  and  benefit  absolutely 
for  ever :  "  And  Sir  L.  Shadwoll,  V.-C,  held,  that  the  plain- 
tiff, as  the  administrator  of  Sophia,  took  under  this  limitation 
beneficially. 

On  the  other  hand,  in  Marshall  v.  Collett  {!/),  by  a  marriage 
settlement,  stock  was  assigned  to  trustees,  upon  trust  to  pay 
the  interest  and  dividends  to  the  husband  for  life,  and  in  case 
he  should  survive  the  wife,  upon  trust  to  transfer  the  said 
stock  to  the  husband,  "  his  executors,  auministrators,  or 
assigns,  to  and  for  his  or  their  own  use  and  benefit :  "  but  in 
case  the  wife  should  survive  the  husband,  upon  trust  during 
her  life  to  pay  the  interest  and  dividends  as  she  should  appoint, 
and,  after  her  decease,  upon  trust  to  transfer  the  stock  "  unto 
the  executors  or  administrators  of  the  said  George  Marshall 
(the  husband)  to  and  for  their  own  use  and  benefit :  "  The  wife 
survived  the  husband,  and  took  out  administration  of  his 
effects,  and  claimed  an  absolute  intei-est  in  the  whole  corpus 
of  the  stock:  but  Lord  Abinger,  C.  B.,  held,  that  she  was 
not  entitled :  And  his  Lordship  appeared  to  be  of  opinion  that 
a  limitation  in  a  settlement  "  to  the  executors  and  adminis- 
trators of  A.  ior  their  own  use  and  benefit,"  unconnected  with 
any  other  limitations  showing  more  specifically  who  are  to 
take,  is  void  for  uncertainty.  Again,  in  Stocks  v.  Dodsley  (-?), 
a  testator  gave  a  legacy  of  5002.  to  his  wife,  and  after  her 
decease  to  George  Wragg ;  and  if  he  should  d\e  in  her  lifetime. 
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(x)  8  Sim.  241. 

(y)  1  Younge  &  Coll.  232. 


(2)  1  Keen,  .326. 
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to  such  person  or  persons  as  he  should  by  Will  appoint ;  and 
iu  default  of  appointment,  after  the  death  of  the  wife,  "  to  the 
executors  and  administrators  of  the  said  George  Wragg, 
absolutely  "  :  George  Wragg  died,  having  made  a  will,  by 
which  he  appointed  an  executor,  but  made  no  appointment  of 
the  legacy  :  \r.d  Lord  Langdale,  M.  R.,  held  that  the  exe- 
cutor did  net  tal;o  a  beneficial  interest  in  the  legacy.  And  in 
Uames  v.  Hamcs  (a),  it  was  held  by  the  same  learned  Judge, 
upon  the  construction  of  a  marriage  settlement,  that  under  a 
limitation  to  the  executors,  administrators,  or  assigns  of  the 
settlor,  to  and  for  his  and  their  orvn  use  and  benefit,  his  exe- 
cutors were  not  entitled  beneficially  (b). 

Assuming  that  executors  or  administrators,  who  take  a 
bequest  as  purchasers,  are  to  be  regarded  merely  as  trustees, 
the  question  remains  to  be  considered,  for  whose  benefit  such 
trust  shall  enure.  The  general  rule  appears  to  be,  that  the 
fund  is  to  be  applied  and  administered  in  the  same  manner 
as  any  other  assets  that  come  to  them  in  their  official 
character  (c).  However,  in  Palin  v.  Hills  (d),  John  Mil  ward 
by  his  Will,  after  giving  several  legacies,  among  which  was  a 
legacy  of  2,0001.  to  Sarah  Brown,  directed,  that  in  case  of 
the  death  of  any  or  either  of  the  legatees  in  his  lifetime,  the 
legacy  given  to  the  legatee  so  dying  in  his  lifetime  "  should  go 
and  be  paid  to  his  or  her  executors  or  administrators :  " 
Sarah  Brown  died  in  the  lifetime  of  the  testator,  having  made 
a  Will,  by  which  she  appointed  Rebecca  Sarah  Palin  her 
residuary  legatee,  and  made  two  other  persons  her  executors  : 
The  question  was,  first,  whether  the  executors  of  Sarah 
Brown  were  entitled  beneficially  to  the  legacy  of  2,000Z. ;  and 
secondly,  whether,  supposing  them  to  hold  it  in  their  capacity 
of  executors,  they  held  it  in  trust  for  the  residuary  legatee  of 
Sarah  Brown,  or  for  her  next  of  kin ;  Sir  John  Leach,  M.  R., 
being  of  opinion  that  the  executors  were  clearly  excluded  from 


for  whose 
benefit  the 
trust  shall 
enure  when  an 
executor  or 
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takes  a  b'  '<uest 
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(a)  2  Keen,  646. 

(6)  Sec  also  Wooil  v.  Cox,  2  M. 
&lCr.  684.  Stubbs  v.  Savgon,  3 
ilylne  &   Cr.   61)7.      Meryon  v. 


CoUett,  8  Bear.  386. 

(c)  Ante,  p.  998. 

(d)  1  M.  &  K.  470. 
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any  beneficial  interest  in  the  legacy,  decided  that  they  held  it 
in  trust  for  the  residuary  legatee  ;  his  Honor  considering  it 
most  consistent  with  the  intention  of  the  original  testator  to 
give  a  benefit  to  Sarah  Brown,  that  the  legacy  should  go  to 
the  ascertained  object  of  Saruh  Brown's  bounty,  namely, 
her  residuary  legatee :  But  this  decision  was  reversed  on 
appeal  by  Lord  Brougham,  C.  :  and  his  Lordship  held, 
on  the  authority  of  the  case  of  BricUjc  v.  Abbott  (c),  that 
Sarah  Brown's  ))ext  of  kin  were  entitled  to  the  beneficial 
interest  in  the  legacy :  The  principle  of  his  Lordship's 
decision  appears  to  be,  that  the  property  in  the  fund 
never  vested,  nor  could  by  possibility  vest,  in  Sarah 
Brown  herself  (/).  A  question  somerha^  similar  arose 
subsequently  in  Morris  v.  Howes  {(j).  There  a  trust  term 
had  been  created  by  a  marriage  settlement  to  raise  1,000/. 
on  the  decease  of  the  survivor  of  the  husband  and  wife, 
in  case  there  should  be  no  issue  of  the  marriage  living  at  her 
death,  and  to  pay  it  as  the  wife  should  appoint,  and  in  default 
of  such  appointment,  to  the  executors,  administrators,  and 
assigns  of  the  wife's  mother :  There  was  no  issue  of  the 
marriage,  and  the  wife,  having  survived  her  husband,  died 
without  having  exercised  her  power  of  appointment:  Her 
mother  afterwards  bequeathed  her  residuary  estate  and  died  . 
And  Wigram,  Y.-C,  held  that  the  executors  of  the  mother 
were  entitled  to  take  the  i,000/.  and  interest  as  purt  of  her 
residuary  personal  estate  :  and  his  Honor  said,  that  it  was 
clear  they  could  not  claim  it  beneficially  but  must  take  it  in 
their  character  of  executors,  and  if  so,  it  wad  subject  to  her 
debts,  and  she  might  have  dealt  with  it  as  with  her  other 
property  :  His  Honor,  therefore,  had  no  doubt  that,  as  part  of 
lier  estate,  it  would  pass  by  the  residuary  clause  in  her  Will : 
But  it  had  been  suggested  that  this  would  conflict  with  Paliii 
v.  Hills  :  That  case,  however,  decided,  not  that  property  whii-h 
belongs  to  a  party  though  not  in  possession  does  not  pass,  but 


(e)  3  Bro.  C.  C.  224.  son,  1  Jac.  &  Walk.  388, 

(/)  See  aUo  Viiux  v.  HmuUn-  (ii)  4  Hare,  5!)9. 
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tiiat  property,  the  title  to  which  commences  after  the  death  of 
the  testator,  does  not  pass  hy  his  Will :  His  Honor  added, 
that  although  his  decision  did  not  conflict  with  Palin  v.  Hills, 
he  might  ohserve  that  that  case  had  not  been  universally 
approved  of.  (This  decision  was  affirmed  by  the  Lord  Chan- 
cellor, M.  T.  1846.)  And  in  a  subsequent  case  of  Lon/f  v. 
IVatkinson  {h),  where  a  testator  bequeathed  his  residuary 
estate  to  his  sister,  and  in  case  of  her  death,  to  the  executors 
she  might  appoint,  and  she  died  before  hirn,  Bomilly,  M.  II., 
held  that  her  executor  took  the  bequest  in  trust  to  bo 
administered  like  any  other  part  of  her  assets :  And  his  Honor 
said  he  could  not  reconcile  Palin  v.  Hills  with  the  later 
authorities. 
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(C.)  Who  arc  entitled  tinder  '.he  description  of — 1.  "  Ser- 
vanis  " — 2.  "  Inhabitants  " — 3.  "  Government." 

1.  "Servants."  Where  the  testator,  after  giving  legacies  i.  "Ser- 
to  two  of  his  servants,  if  in  his  service  at  his  death,  be-  wllat  sort,  of 
queathed  to  his  "  other  servants  "  who  should  be  living  with  «p'"»«"tso"- 
bim  at  that  time  50L  a-piece,  and  lOZ.  each  for  mourning ; 
and  by  a  codicil  revoked  the  two  latter  legacies,  and  gave  to 
all  his  other  servants,  in  lieu  thereof,  5001.  each,  and  20/. 
each  for  mourning ;  Sir  W.  Grant  held,  that  a  coachman,  who 
was  provided  for  the  testator  by  a  job-master,  together  with 
a  carriage  and  horses,  in  the  usual  coarse  of  business,  was 
not  a  servant  within  the  intent  and  meaning  of  the  Will  (»). 
In  another  case  (/c)  the  testator  bequeathed  a  year's  wages 
to  "  such  of  his  servants  as  should  be  living  with  him  at  his 
death ;  "  And  the  Court  declared  that  stewards  of  Courts, 
and  such  other  servants  as  were  not  obliged  to  pass  their 
whob  time  in  th.ir  master's  service,  were  not  servants 
within  the   meaning   of   the  bequest  {I).     So   in    Booth   v. 


(/i)  17  Beav.  471. 

(t)  Cliilcot  V.  Bromley,  12  Yva. 
114. 

(k)  Townshend  v.  Windham,  2 
Vera.  546. 


(1)  The  Court  remarkeil  at  the 
same  time,  that  it  would  not  imi-- 
row  the  bequest  to  Huch  Hervints 
only  who  lived  at  the  testator's 
iiouse,  or  Imd  diet  from  him. 
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Dean  (m),  a  testator  bequeathed  to  each  of  his  servants  one 
year's  wages,  over  and  above  what  might  be  due  to  them  at 
the  time  of  his  decease  :  Upon  thin  bequest  a  question  was 
raised,  whether  a  person  who  had  worked  in  the  testator's 
garden,  under  his  gardener,  for  several  years,  at  weekly 
wages,  and  a  boy  who  had  set  fed  the  testator  for  some  time 
as  a  cowboy,  at  weekly  wages,  and  neither  of  whom  resided 
with  or  formed  part  of  the  testator's  family,  were  to  be  con- 
sidered as  entitled  under  the  Will  to  the  year's  wages :  And 
Sir  J.  Leach,  M.  R.,  wap  .  opinion  that  these  persons  were 
not  servants  in  the  sense  in  which  the  testator  had  used  the 
expression  :  That  in  speaking  of  a  year's  wages,  the  testator 
plainly  used  that  expression  with  reference  to  i'amily  servants 
usually  hired  by  the  year  (n).  In  Howard  v.  Wilson  (o), 
(which  was  a  suit  of  subtraction  of  legacy,  before  Sir  John 
NichoU,)  a  coachman,  a  married  man,  originally  hired  by  and 
who  had  lived  five  years  with  the  testatrix,  residing  over  her 
stables  in  town,  occasionally  accompanying  her  into  the 
country,  where  he  lived  in  the  house,  though,  like  all  her 
servants,  on  board  wages ;  waiting  sometimes  at  table,  and 
remaining  with  her,  though  she  changed  her  job-man,  was  held 
(although  the  several  job-masters  paid  him  his  wages  and  board 
wages,  except  three  shillings  per  week  extra  in  the  country, 
and  found  him  his  liveries)  entitled  under  a  bequest  "  to  each 
of  my  servants  living  with  me  at  the  time  of  my  death,  lOi." 


(wi)  1  M.  &  K.  560. 

(n)  AccoriHngly,  it  was  held  by 
Turner,  V.-C,  that  a  gardener 
employed  ut  weekly  wages  was  not 
included  in  a  beipiest  of  a  year's 
wages  to  each  of  the  servants  oi 
the  testator  living  with  him  at  hia 
decease  ;  for  that  a  legacy  of  a 
year's  wages  cannot  properly  he 
construed  to  mean  the  aggregate 
of  the  weekly  wages  of  a  servant 
for  fifty-two  weeks  :  Blackwell  v. 
Pennant,  9  Hare,  511.  But  out- 
door   servants   continuously   em- 


ployed at  weekly  wages,  are  en- 
titled under  a  bequest  to  "  ser- 
vants in  my  service  at  the  time  of 
my  decease : "  Thrujip  v,  Collett, 
26  Beav.  147.  And  one  who  acted 
as  the  land  agent  and  house  steward 
of  the  testator,  but  resided  out  of 
the  house,  was  held  entitled  under 
a  bequest  to  "  all  my  servants  and 
day  labourers  who  shall  be  in  my 
service  at  tl»e  time  of  my  death, 
f)ne  year's  full  wages  : "  Armstrong 
r.  Clavering,  27  Beav.  22G. 
(o)  4  Hagg.  107. 


Si 
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But  in  Ogle  v.  Morgan  ( p),  Lord  Truro  held  that  a  head 
gardener,  who  lived  in  one  of  the  testator's  cottages  and  was 
not  dieted  by  him,  was  not  entitled  under  a  bequest  of  ■»  year's 
wages  to  "  each  person  as  a  servant  in  my  domestic  establish- 
ment at  the  time  of  my  decease." 

Generally  speaking,  a  servant  must  continue  in  the  service  whether  a  con- 
of  the  testator  till  the  time  of  his  death,  to  come  within  the  ge"vi'c"eis 
description  of  "  servants."    But  in  Herbert  v.  Eeid  (q),  where  ^'^^^  *" 
a  servant  quitted  the  testator's  house  a  few  days  before  the 
death  of  the  testator,  she  was  allowed  to  show,  by  proof  of 
his  declarations,  that  she  was  still  considered  by  him  to  be 
in  his  service.    And  where  a  testator,  by  a  codicil,  bequeathed 
pecuniary  legacies  to  certain  persons  by   name,  who  were 
described  as  having  lived  many  years  in  his  family,  and  then 
added  "  to  the  other  servants  500Z.  each,"  it  was  held,  that 
a  person  who  was  in  the  testator's  service  at  the  date  of  the 
codicil,  but  who  quitted  it  before  his  decease,  was  entitled  to 
alegacy  of  500i.  (r). 


2.  "Inhabitants."  Where  a  testator  gave  a  legacy  "to  the  2.  "inhaW- 

tftnts : 

poor  inhabitants  of  St.  Leonard's,  Shoreditch,  for  ever,"  Sir 
Thomas  Clarke,  M.  R.,  gave  his  opinion  in  favour  of  the 
charity,  and  said  the  Court  had  done  so  in  many  cases  where 
the  expressions  were  much  more  general  and  uncertain  : 
But  as  it  could  not  be  intended  that  the  poor  inhabitants 
which  were  relieved  by  the  parish  should  have  benefit  by 
this  legacy  (which  in  effect  would  be  givinr*  to  the  rich  and 
not  to  the  poor),  his  Honor  declared  that  the  distribution  of 
the  legacy  was  to  be  confined  tO  the  poor  inhabitants  of  the 
parish,  not  receiving  alms  of  the  said  parish  ;  and  ordered  a 
scheme  to  be  laid  before  the  Master  for  such  distribution  («). 


(p)  1  Do  Gex,  M.  &  G,  359. 

(7)  IGVes.  481. 

(1)  Parker  v.  Marchant,  1  Y.  & 
evil.  Ch.  C.  2f)0.  Buu  where  an 
imuuity  was  given  to  a  servant, 
provided  she  Bliould  he  in  the  tes- 


decease,  and  two  days  before  his 
death,  she  was  wrongfully  dis- 
missed, it  was  held  that  she  was 
not  entitled :  Darlow  v.  Edwards, 
1  H.  &  C.  547. 
(n)  Att.-Gen.  v.   Clarke,  AmbL 


tator's  service  nt  the  time  of  his      422. 
W.E. — VOL.   II.  *    . 
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In  another  case  (t),  a  testatrix  bequeathed  all  which  might 
remain  of  her  money,  after  her  debtt  and  legacies  were  paid, 
"to  the  Inhabitants  of  Tawleaven  Eow,  in  the  parisli  of 
Lethney:"  The  Master  found  that  Tawleaven  Row  jon- 
sisted  of  seven  houses,  which  were  entirely  occupied  by  poor 
fishermen  and  labourers  and  their  families,  and  that  the 
inhabitants  at  the  time  of  the  death  of  the  testatrix,  were 
the  persons  in  his  report  enumerated,  being  thirty  in  number, 
of  whom  three  were  since  dead,  leaving  no  personal  repre- 
sentatives :  and  Lord  Langdale,  M.  R.,  held  thit  the  per- 
sons so  found  by  the  Master  to  be  inhabitants  were  ent  tied 
to  the  residue  of  the  testatrix's  general  personal  estate,  after 
payment  of  her  debts  and  legacies. 

3.  "  Government."  A  legacy  to  government  for  the  benefit 
of  the  public,  is  to  be  disposed  of  under  the  king'b  appoint- 
ment by  sign  manual :  The  Crown  is  to  direct  its  applicittion 
to  a  proper  use:  Accordingly,  in  Neivland  v.  Attorney- 
General  («),  Abraham  Newland  bequeathed  stock  "  tc'  his 
Majesty's  Government  in  exoneratirn  of  the  national  deot ; " 
and  Lord  Eldon  directed  the  fund  to  be  transferred  to  sucL 
person  as  the  king  should  appoint  undr>r  sign  manual. 

(D.)  Of  Mistakes  in  the  Names  or  Descriptions  of  Legatees. 

The  general  rule  upon  this  subject  is,  that  where  the  name 
or  description  of  a  legatee  is  erroneous,  and  there  is  no 
reasonable  doubt  as  to  the  person  who  was  intended  to  be 
named  or  described,  the  mistake  shall  not  disappoint  the 
bequest.  The  error  may  be  rectified,  and  the  true  intention 
of  the  testator  ascertained  in  two  ways :  1.  By  the  oontext 
of  the  Will ;  2.  To  a  certain  extent,  by  parol  evidence. 

1.  The  mistake  may  be  rectified  by  the  context.  Thus, 
an  error  in  the  name,  and  even  of  the  name  and  sex  (x)  of 
the  legatee  may  be  obviated  by  the  accuracy  of  his  descrip- 


(t)  Rogers  v.  Thomas,  2  Keen,  8. 

(w)  3  Meriv.  684. 

{x)  Byall  V.  Hannam,  10  Beav. 


536.  Be  Ricket,  11  JIare,  299. 
S.  C.  sub  nom.  lie  Rickit's  Trust, 
22  L.  J.  Ch.  1044. 
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t'wn  (y) :  as  where  a  legacy  is  given  to  "  my  namesake  Cases  wnore 
Thomas,  the  second  son  of  my  brother,"  and  the  testatv,>*s  prevail^!'' ""' 
brother  has  no  son  named  Thomas,  but  his  second  son  is 
named  William,  there  is  sufficient  certainty  in  the  description 
to  entitle  the  second  son  (z).  So  an  error  in  tho  description  Cases  where 
may  be  obviated  by  the  certainty  of  the  name ;  as  where  a  p^vRiied. 
legacy  was  given  to  "  Charles  Millar  Standen  and  Caroline 
Eliz.  Standen,  legitimate  son  and  daughter  of  Charles 
Standen,  now  residing  with  a  company  of  players,"  and  it 
appeared  that  they  were  illegitimate  children,  their  claim  was, 
nevertheless,  supported  (a).  So  where  there  was  a  bequest 
to  John  Newbolfc,  second  son  of  William  Strangicays  New- 
bolt,  vicar  of  Somerton ;  and  the  vicar  of  Somerton  was 
William  Robert  Newbolt,  and  his  s''.cond  son  was  Henry 
Robert,  and  his  third  son  was  John  Pryce ;  it  was  held,  that 
John  Pryce  Newbolt  was  entitled  to  the  legacy ;  for  that 
the  maxim  applied,  "  Veritas  nominis  tollit  errorcm  descrip- 
tiotiis"  (h).  So  where  the  testator,  being  resident  in  India, 
bequeathed  his  residuary  property  to  his  "nearest  relations 
in  my  native  country  Ireland,"  sisters  living  elsewhere  were 
held  entitled  (c). 


(y)  Camoysi>.Blimdell,lH.L.C. 
778.  Blundell  v.  Gladstone,  1  Phil. 
(\  C.  279,  288.  Feltham's  Trust,  1 
Kay  &  J.  528.  Adams  i;.  Jones,  9 
]  lare,  485  Hodgson  v.  Clarke,  1  De 
G.  F.  &  J.  394.  Re  Nunn's  Trusts, 
L.  R.  19  ¥a[.  331.  Charter  v.  Char- 
ter, L.  R.  7  H.  L.  364.  For  cases 
of  a  misnomer  of  corporations,  see 
Att.-Gen.  v.  Sibthorpe,  2  R.  &  My. 
107.  Queeu'o  College  v.  Sutton, 
12  Sim.  521. 

{x)  Stockdale  v.  Busliby,  19  Ves. 
381.  See  also  Bristow  v.  Bristow, 
T)  Bcav.  289.  Douglas  v.  Fellow,?, 
Kay,  114. 

(a)  Standen  v.  Standen,  2  Yen. 
589.  Re  Blackman,  IC  Beav.  377. 
Mostyu  V.  Mostyn,  17  Beav.  323 ;  3 


De  G.  M.  &  G.  140  ;  5  H.  L.  C.  155. 
Bemasconi  i\  Atkinson,  10  Hare, 
345.  Garner  v.  Garner,  29  Beav.  114. 
Gillett  V.  Gane,  L.  R.  10  Eq.  29. 
Farrer  v.  St.  Catherine's  Coll.,  L.  R. 
16  E<[.  19.  Garland  v.  Beverley, 
9  C,  D.  213. 

(6)  Newbolt  V.  Price,  14  Sim. 
3tj4.  The  rule  "Falsa  demonstratio 
non  nocet "  means  that  if  there  be 
an  adequate  and  coiivenient  de- 
scription w  itli  convenient  certainty 
of  what  was  meant  to  pass,  or  who 
was  meant  to  be  legatee,  a  subse- 
quent erroneous  addition  will  not 
vitiate  it :  Webber  t;.  Stanley,  10 
C.  B.,  N.  S.  755. 

(f)  Smith  V.  Campbell,  19  Ves. 
400. 
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Again,  a  mistaken  omission  of  the  name  of  the  legatee 
may  he  supplied  hy  the  context :  as  when  the  testator  gives 
his  residuary  estate  to  ho  divided  among  his  seven  children, 
and  in  enumerating  them,  mentions  six  names  only :  or 
where  he  makes  a  hequest  to  his  six  grandchildren  hy  their 
Christian  names,  and  mentions  one  twice  over,  omitting 
another  altogether  (d). 

2.  The  mistake  may,  to  a  certain  extent,  be  rectitied  by 
parol  evidence.  It  is  obvious  that  the  nature  of  this  Treatise 
will  not  allow  of  a  full  consideration  of  this  wide  and  difficult 
subject :  It  may  be  sufficient  in  this  place  to  mention  the 
general  principles  established  with  respect  to  it. 

It  may,  perhaps,  be  safely  stated  as  a  general  proposition, 
that  a  Court  may  inquire  into  every  material  fact  relating  to 
the  person  who  claims  to  be  interested  uuder  the  Will,  and 
to  the  circumstances  of  the  testator,  and  of  his  family  and 
affairs,  for  the  purpose  of  enabling  the  Court  to  identify  the 
person  intended  by  the  testator  (c). 

In  all  cases  m  which  a  difficulty  arises  in  applying  the 
words  of  a  Will  to  the  person  of  the  devisee,  the  difficulty  or 
ambiguity  winch  is  introduced  by  the  admission  of  extrinsic 
evidence,  may  be  rebutted  and  removed  by  the  production  of 
further  evideuce  upon  the  same  subject,  calculated  to  explain 
who  was  the  person  really  intended  to  take  "uder  the  Will ; 
according  to  the  maxim,  "  Amhiguitas  verhorum  latcns,  ver'ifi- 
catione  supplciiir." 

There  is,  however,  but  one  class  of  cases  in  which  evidence 
of  the  testator's  declarations  can  properly  be  admitted ;  and 


{d)  Garth  v.  Meyrick,  1  Bro. 
C.  C.  30.  Eddcls  v.  Johnson,  1 
Giff.  22.     See  post,  p.  1017. 

(e)  This  subject  is  discussed  with 
much  leariiin<^  and  ability  by  Vice- 
Chancellor  Wi  gram,  in  his  Treatise 
on  "  The  application  of  Extrinsic 
Evidence  to  Iiiteriiretation  of 
Wills."    See  also  Feltham'a  Trust, 


1  Kay  &  J.  528.  Bernasconi  i>. 
Atkinson,  10  Hare,  345.  Drake  r. 
Drake,  8  H.  L.  C.  172.  Webber  v. 
Stanley,  16  C.  B.,  N.  S.  C98. 
Charter  v.  Clmrter,  L.  E.  7  H.  L. 
364.  Re  Wolverton  Estates,  7 
C.  D.  197.  In  the  goods  of  Brake, 
6  P.  D.  217.  Re  Taylor,  34  C.  D, 
255. 
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that  is,  of  cases  of  equivocation,  viz.,  ^vhe^e  an  ambiguity' 
arises,  from'^  the  admission  of  extrinsic  evidence,  as  to  which 
of  two  or  more  things,  or  which  of  two  or  more  persons,  each 
amwering  the  description  in  the  Will,  the  testator  meant  to 
designate  (/). 

Accordingly,  where  a  complete  blank  is  left  for  tbe  de- 
visee's name  in  a  Will,  no  parol  evidence,  however  strong, 
will  be  allowed  to  fill  it  up  as  intended  by  the  testator  (g). 
Where,  however,  a  blank  was  left  for  the  Christian  name 
only,  parol  evidence  was  admitted  to  prove  the  individual 
intended (/j).  So  in  a  case  of  a  devise  "to  Mrs.  C,"  Lord 
Loughborough  referred  it  to  the  Master  to  receive  evidence, 
to  show  the  person  intended  (i).     The  two  last  cases,  per- 
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(/)  Miller  v.  Travers,  8  Bing. 
244.  Doe  v.  Hiscocks,  5  M.  &  W. 
363.  Doe  v.  Westlake,  4  B.  & 
Aid.  57.  Stringer  v.  Gardiner,  27 
Beav.  35.  Fleming  v.  Fleming, 
1 H.  &  C.  242.  Re  Ingle's  Trusts, 
L.  R.  13  Ell.  .78.  Farrerv.  St. 
Catherine's  Coll.,  Cambridge,  L.  R. 
16  Eq.  19.  Evidence  of  the 
declarations  of  a  testator  as  to 
whom  he  intended  to  benefit,  or 
supposed  that  he  had  l)enefited, 
can  only  be  received  where  the 
description  of  the  legatee  or  of 
the  thing  bequeathed  is  equally 
applicable  in  all  its  parts  to  two 
persons  or  to  two  things.  But 
evidence  of  the  circumstances,  the 
hahits,  and  the  state  of  his  family 
at  the  time  he  made  the  will  is 
admissible,  so  as  to  put  the  Court 
in  the  position  of  the  testator,  in 
order  to  sscertain  the  bearing  and 
the  application  of  the  language 
v.hich  he  uses,  and  whether  there 
exists  any  person  or  thing  to 
which  the  whole  description  given 
in  the  will  can  be  with  sufficient 
ceitainty   applied.       Charter    v. 


Charter,  L.  R.  7  H.  L  364. 
Wliere  a  legatee  is  once  correctly 
described  in  a  will  and  the  same 
name  is  mentioned  again  without 
any  description,  evidence  is  not 
admissible  to  show  that  a  different 
person  was  intended.  Webber  ik 
Corbett,  L.  R.  16  Eq.  515. 

(g)  Biiylis  v.  Att.-Gen.,  2  Atk. 
239.  Hunt  v.  Hort,  3  Bro,  C.  C. 
311.  Miller  v.  Travers,  8  Eiug. 
254.  Clayton  v.  Lord  Nugent,  13 
M.  &  AV.  20;^).  But  where  such 
complete  blank  appears  in  the 
probate  copy  of  a  Will  the  Court 
is  entitled  to  look  at  the  original 
Will  for  the  purpose  of  construing 
it,  jjer  Lord  Esher,  M.  R.,  and 
Baggallay,  L.J.,  in  Ee  Harrison, 
30  C.  D.  390. 

(h)  Price  v.  Page,  4  Ves.  080. 
See  also  Phillips  v.  Barker,  1  Sm. 
&  G.  583. 

(i)  Abbot  r.  Massie,  3  Ves. 
148.      And    where    the    testator 

appointed     "  Percival     ,     of 

Brighton,  the  father,"  his  executor, 
evidence  was  admitted  of  the  cir- 
cumstances under  which  tiie  deceased 
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baps,  are  only  reconcileable  with  the  princi'^les  of  law  applic- 
able to  this  subject,  on  the  supposition  that  the  evidence 


made  his  Will  and  of  the  persons 
about  him  in  order  to  satisfy  the 
Court  who  was  meant  by  the  im- 
perfect description  of  the  executor. 
In  the  goods  of  De  Rosaz,  2  P.  D. 
66.  Evidence  in  this  case  was 
tendered  of  the  draft  of  the  Will  in 
the  testator's  own  hand^vriting  in 
which  the  blank  was  filled  in,  and 
the  name  of  Percival  Boxall 
written  in  full.  Sir  J.  Hannen 
decided  the  case  irrespective  of  the 
testator's  expressed  intention,  and 
did  not  consider  it  necessary  to 
express  a  positive  opinion  on  the 
admissibility  of  the  evidence.  In 
the  course  of  his  judgment,  how- 
ever, he  said  :  "  I  have  dealt  with 
the  case  thus  far  on  the  supposition 
that  evidence  of  the  testator's 
declarations  of  intention  are  not 
admissible.  In  the  case  of 
Charter  v.  Charter  {uhi  sup.),  Lord 
Cairns  says :  "  The  only  case  in 
which  evidence  of  this  kind  can 
be  received  is  where  the  descrip- 
tion of  the  legatee  or  of  the  tiling 
bequeathed  is  equally  applicable 
in  all  its  parts  to  two  persons  or 
two  things."  Sir  J.  Wigram  states 
the  proposition  thus  (prop.  7, 
par.  194):  "The  only  cases  in 
which  evidence  to  prove  intention 
is  admissible  are  those  in  which 
the  description  in  the  Will  is  un- 
ambiguous in  its  application  to 
each  of  several  subjects.''  If  these 
expositions  of  the  law  are  to  be 
taken  without  any  qualification, 
evidence  of  the  testator's  expressed 
intention  could  not  be  given  in 
this  case,  for  there  is  here  only 
one  known  subject  to  which  the 
testator's  language  can  apply.    It 


is  possibly  open  to  question 
whether  such  a  case  as  this  was  in 
the  contemplation  of  Lord  Cairns 
and  Sir  J.  Wigiam.  As  I  have 
said,  it  is  not  shown  here  that 
there  is  any  other  person  who 
could  properly  be  designated  as 
"Percival  ,  of  Brighton,  Es- 
quire, the  father."  If  there  were 
any  such,  parol  evidence  of  the 
testator's  intention  would  be  ad- 
missible :  is  such  evidence  the 
less  admissible  because  the  claimant 
has  no  competitor  ?  Probably  the 
answer  is,  that  if  the  description  iu 
the  Will  is  in  itself  sufficient  to 
define  the  only  known  subject  to 
which  it  is  sought  to  apply  it  no 
evidence  of  intention  is  needed, 
if  it  is  insufficient  such  evidence 
is  inadmissible.  "In  point  ot 
principle,"  says  Sir  J.  Wigram 
(prop.  7,  par.  192),  "  it  is  submitted 
that  a  description  which  is  so 
imperfect  as  to  be  useless  as  it 
stands — i.e.,  useless  unless  it  he 
aided  by  evidence  of  intention— is 
not  distinguishable  from  one 
which  is  wholly  incorrect." 

Sir  J.  Hannen's  own  reasoning 
seems  to  show  that  the  rule  in 
Charter  v.  Charter  requires  no 
qualification,  but  of  course  the 
nearer  the  imperfect  description 
approaches  a  sufficient  definition  of 
the  testator's  intention,  the  stronger 
the  inclination  to  break  the  rule 
and  to  admit  evidence  of  the 
testator's  declaration  to  complete 
the  imperfect  description.  It  will 
be  found  that  in  most  of  the 
cases  in  which  evidence  of  de- 
clarations of  the  testator  was 
adnutted,  the  description  in  the 
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went  to  establish  in  the  one  case,  that  the  claimant  of  the 
legacy  was  a  person  whom  the  testator  was  in  the  habit  of 
calling  "  Mrs.  C. ;" — and  in  the  other,  that  the  claimant  was 
a  person  whom  the  testator  was  in  the  habit  of  calling  by 
the  surname  only  {k).  Where  a  testator  has  habitually  called 
certain  persons  or  things  by  peculiar  names,  and  those  names 
occur  in  his  Will,  evidence  of  such  habit  seems  receivable 
to  explain  the  meaning  of  the  Will,  in  like  manner  as 
if  his  Will  had  been  written  in  cypher,  or  in  a  foreign 
language  (Z). 

In  conclusion,  it  may  be  expedient  to  advert  to  cases  of  Legacy  to  one 
legacies  given  to  persons  in  particular  characters. 

In  some  cases,  such  legacies  will  fall  within  the  rule  above 
stated,  that  where  there  is  no  doubt  as  to  the  person  in- 
tended, the  mis-description  of  character  shall  not  frustrate 
the  bequest.  Thus  a  woman  may  take  a  legacy  by  the  name 
of  the  wife  of  such  a  one,  although  she  be  not  a  lawful  wife, 
if  she  be  reputed  or  known  by  that  name  {m).  But  it  is 
otherwise  where  a  bequest  is  made  to  a  person  in  a  certain 
character,  which  may  reasonably  be  presumed  to  be  the 
motive  of  the  testator's  bounty,  and  that  character  is  subse- 


in  a  particular 
charade.. 


Will  was  really  applicable  to  eacli 
of  several  subjects  when  the  words 
not  applicable  to  any  per.  jn  at  all 
are  omitted  from  consideration. 
See  Careless  v.  Careless,  1  Mer. 
384.  Still  V.  Hoste,  6  Madd.  192. 
Tlie  case  of  Price  v.  Page  (wfti 
sup.),  would  seem  to  be  explicable 
as  a  case  of  "  equivocation  "  with- 
out reference  to  the  ground  men- 
tioned in  the  text.  The  case  of 
Abbot  V.  Massie  {vM  sup.),  would 
seem  explicable  (if  at  all)  only 
on  the  groimd  that  the  evidence 
intended  to  be  taken  had  no 
reference  to  the  declarations  of 
intention  by  the  testator. 
{k}   See   the    observations    of 


Rolfe,  B.,  in  Clayton  v.  Lord 
Nugent,  13  M.  &  W.  20/.  See 
also  Lee  r.  Pain,  4  Hare,  251. 

(0  Doe  V.  Hiscocks,  5  M.  &  "W. 
3C3,  368.  As  to  special  names 
used  by  s.  testator  to  describe 
things,  and  evidence  of  his  practice 
in  his  lifetime,  aeepost,  p.  1169. 

(m)  Giles  v.  Giles,  1  Keen,  685. 
Doe  V.  Bouse,  5  C.  B.  422.  Re 
Petts,  27  Beav.  576.  But  not,  it 
should  seem,  if  there  is  no  evi^ 
dence  that  she  was  known  to  the 
testator  in  such  a  way  as  to  lead  to 
the  inference  that  she  was  intended 
by  the  description  of  wife  :  Daven- 
port's Trust,  1  Sm.  &  G.  126. 
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quently  ascertained  to  have  been  falsely  assumed  by  the 
legatee,  by  a  fraud  practised  on  the  testator  (n).  Thus,  if  a 
woman  bequeathes  a  legacy  to  her  supposed  husband,  \vho  is 
in  fact  the  husband  of  another  woman,  he  shall  take  nothing 
by  the  bequest  (o). 

In  Riahton  v.  Cohh  (p)  a  testator  gave  a  fund  to  trustees, 
on  trubt  to  empower  Lady  C,  "  widow  of  Sir  N.  C."  to 
receive  the  dividends  so  long  as  she  should  continue  single 
and  unmarried  :  At  the  date  of  the  Will,  and  at  the  testator's 
death.  Lady  C.  was  married  to  one  R. ;  but  he  had  deserted 
her ;  and  she  always  called  herself  Lady  C,  and  represented 
herself  to  be  a  single  woman  and  the  widow  of  Sir  N.  C. ; 
and  the  testator  and  others  always  considered  her  so  to  be : 
Sir  Ij.  Shadwell,  V.-C,  held  that  she,  and  her  husband  in 
her  right,  were  entitled  to  claim  the  benefit  of  the  bequest ; 
for  that  no  case  of  fraudulent  misrepresentation  had  been 


(n)  The  distinction  between  a 
fraudulent  and  an  innocent  legatee 
is  well  illustrated  by  the  case  of 
Wilkinson  v.  Joughin,  L.  R.  2  Eq. 
319,  where  the  income  of  property 
was  given  by  a  testator  to  a  woman 
in  the  character  of,  and  whom  he 
described  aa,  his  wife,  but  who  at 
the  time  of  the  marriage  ceremony 
with  him  and  at  his  death  had  a 
husband  living,  and  who  be- 
queathed the  residue  of  his  pro- 
perty to  his  "step  daughter,"  the 
daughter  of  his  supposed  wife : 
and  it  was  held  that  the  bequest 
to  the  mother  was  void  by  reason 
of  the  fraud  committed  by  her,  but 
that  the  bequest  to  her  daughter 
was  valid.  As  to  the  gift  to  the 
daughter,  compare  Davenport's 
Trust,  1  Sm.  &  G.  126.  But  in 
Re  Petts,  27  Beav,  576,  the  Court, 
in  the  case  of  a  married  woman 
who  had  gone  through  the  form  of 
marriage  a  second  time  in  the 
belief  that  her  husband  was  dead, 


supported  the  bequest  to  her  on 
the  ground  that  the  evidence 
showed  no  fraud  on  her  part. 

(o)  Kennell  v.  Abbott,  4  Ves. 
802.  Wilkinson  v.  Joughin,  L.  E. 
2  Eq.  319.  See  also  Ex  parte 
Wallop,  4  Bro.  C.  C.  90,  men- 
tioned by  Lord  Alvanley  in 
Kennell  v.  Abbott.  That  learned 
Judge,  in  the  latter  case,  observed, 
that  he  would  not  have  it  under- 
stood, that  if  a  testator,  in  conse- 
quence of  the  supposed  afl'ectionate 
conduct  of  his  wife,  gives  her, 
being  deceived  by  her,  a  legar;^  an 
his  cliaste  wife,  evidence  of  viola- 
tion of  her  marriage  vow  could 
be  given  for  the  purpose  of  de- 
feating the  bequest ;  since  that 
would  open  too  wide  a  field :  4 
Ves.  809. 

{p)  9  Sim.  615.  The  authority 
of  this  case  was  doubted  by  Lord 
SelboiTie  in  Re  Boddington,  25 
C.  D.  685,  686,  689. 
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established  against  her.     And  this  decision  was  affirmed  by 
Lord  Cottenham  on  appeal  (<?). 

In  Schloss  V.  Stiehel  (r)  a  testator,  domiciled  in  Jamaica, 
became,  during  a  temporary  residence  at  Frankfort,  engaged 
and  betrothed  to  marry  A.  S. ;  and  by  a  codicil  to  his  Will, 
after  mentioning  her  by  name,  and  alluding  to  his  intended 
marriage  with  her,  he  gave  3,000Z.  "  to  my  uife."  During 
the  engagement,  but  before  the  marriage,  the  testator  died  : 
And  Sir  L.  Shadwell,  V.-C,  held  that  A.  S.  was  entitled  to 
the  legacy :  his  Honor  being  of  opinion  that  it  was  not  given 
on  condition  of  the  testator  marrying  her,  but  that  he  had 
described  her  with  reference  to  his  intention  of  doing  so. 
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Where  there  is  a  bequest  to  a  class,  and  the  intention  of  Mistakes  in 
the  testator  is  apparent  to  include  all  who  constitute  the  of  the  number 
olass,  though  by  mistake  he  has  specified  a  wrong  number,  J'p„!j!t«er' 
the  Court  wlil  not  allow  such  an  error  to  have  an  excluding 
operation,  but  will  strike  out  the  specified  number.  Thus, 
in  Tomlcins  v.  Tomkins  (s),  where  there  was  a  bequest  of 
50L  a-piece  to  the  three  children  of  A.,  and  A.  had /<?«?•;  Lord 
Hardwicke  was  of  opinion,  that  each  of  the  four  children 
was  entitled  to  the  60/.  So  in  Garvcy  v.  Hibbert  (t),  the 
testator  gave  "  to  the  three  children  of  A.  the  sum  of  GOQl. 
a-piece ;  "  and  Sir  W.  Grant  held,  that  four  children,  all  born 
before  the  date  of  the  Will,  were  entitled  to  600^.  each  (m)- 
Again,  in  Harrison  v.  Harrison  {x),  the  testator  bequeathed  to 
the  two  sons  and  the  daughter  of  Thomas  Lovell  501.  each. 
At  the  date  of  the  Will  and  of  the  death  of  the  testator, 
Thomas  Lovell  had  Jive  children  living,  namely,  one  son  and 
four  daughters,  and  not  two  sons  and  one  daughter :  And 


((/)  5  M.  &  Cr.  145. 

()•)  6  Sim.  1. 

(s)  Cited  3  Atk,  257  ;  fl  Ves. 
Sen.  564, 

(0  19  Ves.  124 

(it)  See  also  Accord.  Lee  v. 
Pain,  4  Hare,  249.  Morrison  v. 
Jlartin,  5  Hare,  507.    Daniell  v. 


Daniell,  .3  De  G.  &  Sni.  337. 
Yeats  V.  Yeats,  16  Beav.  170 
Spencer  v.  Ward,  L.  R.  9  Eq.  507. 
Be  Bassett's  Estate,  L.  R.  14  Eq. 
54.  M'Keclmie  v.  Vaughan,  L.  li. 
15  Eq.  289. 
(.«)  1  Russ.  &  M.  72. 


"If^ 
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Sir  J.  Leach,  M.  B.,  held  that  each  of  the  five  children  was 
entitled  to  a  legacy  of  60^  But  in  Lord  Sehey  v.  Lord 
Lake  (y),  the  testator  gave  a  rent-charge  to  trustees,  during 
the  life  of  his  niece  and  her  five  daughters  in  trust,  to  pay 
it  to  his  niece  for  life,  and  after  her  death,  upon  the  like 
trust  for  her  said  daughters  and  the  survivors  and  survivor, 
and  while  more  than  one  should  be  living,  to  be  divided 
between  them  in  equal  shares :  It  appeared,  that  at  the  date 
of  the  Will,  and  at  the  death  of  the  testator,  his  niece  had 
five  sons  and  only  one  datir/hter:  And  Lord  Langdale,  M.  R., 
held,  that  the  daughter  alone  was  entitled  to  the  annuity  for 
life  on  the  death  of  her  mother.  Where,  however,  a  testator, 
bequeathed  100^  a-piece  to  the  four  sons  of  A.  H.  by  a 
former  husband,  and  she  had  four  such  children,  but  one  of 
them  was  a  daughter.  Knight  Bruce,  V.-C,  held,  that  the 
daughter  took  a  legacy  of  1001.  {z). 

It  should  be  observed,  that  the  principle  on  which  an 
erroneous  statement  of  the  number  of  a  class  is  rejected, 
does  not  apply  where  the  Will  affords  the  means  of  deter- 
mining which  of  the  class  are  pointed  at  (a). 


(y)  1  Beav.  146. 

{z)  Lane  v.  Green,  4  De  G.  &  Sni. 
239.  See  ante,  p.  1012,  as  to  the 
mistaken  omission  of  the  name  of 
the  legatee. 

(a)  Re  Hull's  Estate,  21  Beav. 
310.  Wrightson  v.  Calvert,  1 
Johns.  &  H.  250.  Glanville  v. 
Glanville,  33  Beav.  302.  The  rule 
may  be  thus  stated,  viz.,  that  in 
the  case  of  a  testamentary  gift  to  a 
class,  describing  them  as  consisting 
of  a  specified  number  which  is  less 
than  the  number  in  existence  at 
the  date  of  the  Will,  the  Court 
rejects  the  specified  number  on 
the  presumption  of  mistake,  and 
all  the  members  of  the  class  in 
existence  at  the  date  of  the  WiU 
are  held  entitled  unless  it  can  be 
inferred  who  are  the   particular 


members  intended,  in  which  case 
the  Court  holds  those  children 
entitled  to  the  exclusion  of  the 
others.  This  rule,  gathered  from 
the  judgment  of  Sir  G.  Jessel  in 
Newman  v,  Piercey,  4  C.  D.  41, 
was  based  by  him  largely  on  the 
rule  as  stated  in  Hawkins  on 
Wills,  p.  62.  Vice-Chancellor 
Wood  in  Wrightson  v.  Calvert,  1  J. 
&  H.  250,  states  the  principle  thus : 
"  The  principle  of  the  earlier  cases 
on  this  subject  was  to  avoid  an 
intestacy  by  renson  of  uncertainty. 
If  there  is  a  gift  to  the  two  chil- 
dren of  A.  when  A.  in  fact  has 
three  children,  you  must  either 
act  upon  the  general  intent  to 
benefit  the  class  ind  treat  the 
statement  of  the  number  as  a  mis- 
take, or  else  the  gift  must  be  void 
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Of  Specific  Legacies. 

Of  legacies  there  are  two  kinds :  a  general  legacy  and  a 
specific  legacy.    A  legacy  is  "  general "  when  it  is  so  given  as  General 
not  to  amount  to  a  bequest  of  a  particular  thing  or  money  of 
the  testator,  distinguished  from  all  others  of  the  same  kind  : 
A  legacy  is  "  specific  "  when  it  is  a  bequest  of  a  specified  part  Specific 
of  the  testator's  personal  estate  which  is  so  distinguished  Q)). 


fur  uncertainty,  it  being  impossible 
to  say  which  two  out  of  the  three 
are  to  take."  8ir  G.  Jessel  points 
out  in  Newman  v.  Piercey  {vhi  sup.) 
that  this  ruleis  rather  too  wide  with- 
out the  qualification,  "  unless  there 
is  some  evidence  to  enable  the  Court 
to  find  out  who  are  meant." 

The  existence  of  a  child  "en 
ventre  sa  mhe"  does  not  make 
the  number  of  children  uncertain 
within  the  meaning  of  this  rule 
where  the  number  of  living 
children  at  the  date  of  the  Will  is 
correctly  stated,  so  as  to  give  a 
child  "  en  ventre  sa  m^re "  a  right 
to  be  included  in  the  class.  Be 
Emery's  Estate,  3  C.  D.  300. 

(6)  The  fact,  however,  that  a 
specific  legacy  is  given  or  a  specific 
part  of  the  personalty  excepted  out 
of  a  general  residue  does  not  make 
a  gift  of  that  general  i-esidue  spe- 
cific. Ee  Ovey,  20  C.  D.  676.  In 
Bothamley  v.  Sherson,  L.  R.  20 
Eq.  304,  308,  309,  Jessel,  M.  R., 
defines  a  specific  legacy  as  fol- 
lows ;— "  In  the  first  place  it  is  a 
part  of  the  testator's  property ;  in 
the  next  place  it  must  be  a  part 
emphatically  as  distinguished  from 
the  whole :  it  must  be  what  has 
been  sometimes  called  a  severed 


or  distinguished  part :  it  must  not 
be  the  whole  in  the  meaning  of 
being  the  totality  of  the  testator's 
property,  or  the  totality  of  the 
general  residue  of  his  property 
after  having  given  legacies  out  of 
it.  If  it  satisfy  both  conditions 
that  it  is  a  part  of  the  testator's 
property  itself,  and  is  a  part  as 
distinguished  from  the  whole,  or 
from  the  whole  of  the  residue, 
then  it  appears  to  me  to  satisfy 
everything  that  is  required  to 
treat  it  as  a  specific  legacy."  This 
detiuition  was  referred  to  and  re- 
peated by  the  same  learned  Judge 
in  a  later  case.  Re  Ovey,  20  C.  D. 
676,  681,  in  which  case,  upon 
appeal  to  the  House  of  Lords  {sub 
nom.  Robertson  v.  Broadbent,  8 
App.  Cas.  812),  Lord  Sclbome,  L.  C. 
(with  the  expressed  approval  of 
Lord  Blackburn)  defined  a  specific 
legacy  as  "something  which  a  tes- 
tator, identifying  it  by  a  sufficient 
description,  and  manifesting  an 
intention  that  it  should  be  enjoyed 
in  the  state  and  condition  indi- 
cated by  that  description,  separates 
in  favour  of  a  particular  legatee 
from  the  general  mass  of  his  per- 
sonal estate."  See  abo  Qiles  v. 
Melsom,  L.  B.  6  H.  L.  24. 
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Thus,  for  example,  "  I  give  a  diamond  ring,"  is  a  general 
legacy,  which  may  be  fulfilled  by  the  delivery  of  any  ring  of 
that  kind ;  while  "  I  give  the  diamond  ring  presented  to  me 
by  A.,"  is  a  specific  legacy,  which  can  only  be  satisfied  by  the 
delivery  of  the  identical  subject.  Again,  if  the  testator,  having 
many  brooches  or  horses,  bequeath  "  a  brooch  "  or  "  a  horse  " 
to  B. ;  in  these  cases  the  legacy  is  general.  But  a  bequest  of 
"  such  part  of  my  stock  of  horses  which  A.  shall  select,  to  bo 
fairly  appraised,  to  the  value  of  800^'  (c),  or  of  "all  the 
horses  which  I  may  have  in  my  stable  at  the  time  of  my 
death  "  (fO>  is  specific. 
Distinction  The  distinction  between  these  two  corts  of  legacies  is  of 

ral  and  speciiio  the  greatest  importance  :  for,  as  it  will  hereafter  more  fully 


legacies. 


appear,  if  there  be  a  deficiency  of  assets,  a  specific  legacy 
will  not  be  liable  to  abate  with  the  general  legacies ;  while, 
ou  the  other  hand,  if  the  specific  legacy  fail  by  the  ademp- 
tion or  inadequacy  of  its  subject,  the  legatee  will  not  be 
entitled  to  any  recompense  or  satisfaction  out  of  the  general 
personal  estate.  So  that,  though  specific  legacies  Jiave  in 
some  respects  the  advantage  of  those  that  are  general,  yet 
in  other  respects  they  are  distinguished  from  them  to  their 
disadvantage  (e). 

Again,  if  there  be  a  specific  bequest  of  a  thing  described  as 
already  in  existence,  and  no  such  thing  pver  did  exist  among 
the  testator's  effects,  the  legacy  fails  :  Thus,  although  a  gift 
of  "  my  grey  horse  "  will  pass  a  black  horse,  which  is  not 
strictly  grey,  if  it  be  found  to  have  been  the  testator's  inten- 
tion that  it  should  pass  by  that  description  ;  yet  if  the  testator 
had  no  horse,  the  executor  is  not  to  buy  a  grey  one  (/) :  On 
the  ether  hand,  if  the  bequest  is  of  "a  horse,"  and  no  horse 
be  found  iu  the  testator's  possession  at  the  time  of  his  death, 


li  r 

hi.  J     , 

jijf  \ 


(c)  Bichards  v.  Richards, !)  Price, 
226. 

(tJ)  Fontaine  v.  Tyler,  9  Price, 
98,  by  Eichards,  C.  B.  See  nleo 
Stephenson  v.  Dowson,  3  Beav, 


340,  fcr  Lord  Langdale. 

(«)  Ashton  V.  Ashton,  o  P.  Wms. 
315,  l)y  Lord  Tulbot,  C. 

(/)  Evans  v.  Tripp,  G  Madd.  92. 
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the  executor  is  bound,  provided  the  state  of  the  assets  will 
allow  him,  to  procure  a  horse  for  the  legatee  {g). 

It  seems  to  have  been  once  considered  as  the  criterion  of 
a  specific  legacy,  that  it  is  liable  to  ademption  (/t).  But  this 
has  since  been  repeatedly  denied  {i).  And  it  has  even  been 
held  that  a  legacy  may  be  specific,  notwithstanding  the  tes- 
tator expressly  provides  that  it  "  shall  not  be  deemed  specific, 
so  as  to  be  capable  of  ademption  "  {j). 

A  legacy  of  quantity  is  ordinarily  a  general  legacy :  but  Bequests  in 

.  ,         .         ,  -  .  „      tli^  nature  of 

there  are  legacies  oi    quantity  m   the  nature  of   specific  specific  lega- 
legacies,  as  of  so  much  money,  with  reference  to  a  particular  monstrative 
fund  for  payment.     This   kind  of  legacy  is  called  by  the  legacies, 
civilianb  a  demonstrative  legacy  (k) ;  and  it  is  so  far  general, 
and  differs  so  much  in  effect  from  one  properly  specific,  that 
if  the  fund  be   called  in  or  fail,  the  legatee  will  not  bo 
deprived  of  his  legacy,  but  be  permitted  to  receive  it  out  of . 
the  general  assets  (l)  ;  yet  the  legacy  is  so  far  specific,  that 
it  will  not  be  liable  to  abate  with  general  legacies  upon  a 
doficieucy  of  assets  (?»)• 


(fj)  See  Bronsdon  v.  Winter, 
Ambl.  57. 

(h)  Parrott  v.  Worsfold,  1  Jac. 
&  Walk.  001,  pod,  p.  1028.  See 
also  tlie  observations  ou  tliLs  case 
by  Jessel,  M.  R.,  in  Botlmmley  v. 
siierson,  L.  R.  20  Eq.  304,  309, 
310. 

(i)  See  jwst,  p.  1028. 

(j)  Jacques  V.  Chambers,'  2 
Coll.  435. 

{h)  "  If  the  testator  doe  devise 
lenne  quarter  of  come  coming  of 
the  come  which  shall  {^rowe  in 
such  a  soyle,  or  two  tunncs  of 
wine  of  his  grapes  in  such  a  vine- 
yard, or  xenne  lambs  of  such  a 
flocke,  Jm  ugh  so  much  corne,  or 
wine,  or  so  many  lambs  doe  not 
arise  of  the  things  abovesaid,  yet 
the  heire  or  executor  is  compell- 
able by  law  to  make  them  good 


inkgraliter ;  because  heinayseeme 
to  have  mentioned  the  soyle,  the 
v-ncyard,  and  the  flocke,  rather  by 
way  of  demonstration  tlian  by  way 
of  condition."  Fulbecke's  Parallelc, 
p.  37,  Edition,  1(518. 

(l)  Mann  v.  Copeland,  2  Madd. 
223.  Fowler  v.  Willoughby,  2 
Sim.  &  Stu.  358.  Willox  v. 
Rhodes,  2  Russ.  Chanc.  Cas.  445. 
Creed  v.  Creed,  11  CI.  &  F.  491, 
509,  ly  Lord  Cottenham.  Tempest 
v.  Tempest,  7  De  Gcx,  M.  &  G.  470, 
473,  ycr  LokI  Cranworth. 

(m)  Livesay  v.  Redfern,  2  Y.  & 
C.  90.  Robinson  r.  Geldard,  3 
Mac.  &  G.  ?-'4,  745.  Tempest  v. 
Tempest,  7  De  Gex,  M.  &  (}.  473, 
by  Lord  Cranwortli.  Mullins  r. 
Smith,  1  Dr.  &  Sm.  204.  See 
also,  for  further  instances  of 
demonstrative   legacies,  Williaum 
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The  Courts  in  general  are  averse  from  construing  legacies 
to  be  specific :  and  the  intention  of  the  testator,  with  refer- 
ence to  the  thing  bequeathed,  must  be  clear  (w).  Having  thus 
premised,  it  may  be  advisable  to  consider  some  instances  in 
which  legacies  have  been  held  to  be  specific,  with  reference 
to — 1.  Money,  securities  for  money,  debts,  &c. :  2.  Bfiquests 
connected  with  the  realty:  3.  Bequests  contained  in  a 
residuary  clause. 

1st.  Legacies  of  money,  securities  for  money,  debts,  &c. 
Under  some  circumstances,  even  pecuniary  legacies  are  held 
to  be  specific ;  as  of  a  certain  sum  of  money  in  a  certain 
bag  or  chest  (o),  or  in  the  hands  of  A.  (p) ;  or  of  200^.,  the 
balance  due  to  the  testator  from  his  partner  on  the  last  settle- 
ment between  them,  if  the  testator  did  not  draw  such  money 
out  of  the  trade  before  hs  axei  ('.^  But  a  legacy  of  "  400i. 
to  be  paid  to  A.  in  cash,"  is  a  general  legacy  (r).  So  a  legacy 
of  money,  to  procure  a  specified  object  for  the  legatee  :  as  of 
a  sum  to  buy  a  ring  (s),  or  to  purchase  lands  (t)  or  govern- 
ment securities  (u)  for  the  legatee,  is  a  general  legacy.  So  a 
bequest  of  an  annuity  out  of,  or  charged  on,  the  personal 
estate  is  a  general  legacy  (v). 

A  money  legacy  will  not  be  rendered  specific,  by  its  pay- 
ment being  postponed  until  a  particular  investment  of  a  fund 


V.  Huslica,  24  Beav.  4T4.  Paget  v. 
Huifh,  1  Hemni.  &  M.  663.  Jones 
V.  Soiithall,  32  Beav.  31.  Bevan 
V.  Att.-Gen.,  4  Gift'.  361.  Disney 
V.  Crosse,  L.  I}.  2  E(i.  592.  Hodges 
1-.  Grant,  L.  R.  4  Eq.  140. 

(n)  Ellis  V.  Walker,  Ambl.  310. 
Kirby  r.  Potter,  4  Ves.  748.  Innes 
V.  Johnson,  4  ^\■s.  568.  Webster 
V.  Hale,  8  Ves.  413.  Sayer  v. 
Sayer,  7  Hare,  377. 

(o)  Lawson  v.  Stitch,  1  Atk.  508. 

(p)  Ciockat  V.  Crocknt,  2  P. 
Wnis.  164. 

(5)  Ellis  r.  Walker,  Ambl.  310. 

(r)  Richards    v.     Richards,    9 


i  'It; 


Price,  226. 

(s)  Apreece 

r.  Apreece,  1  Ves. 

&  Beam.  3!    . 

(0  Hint  T, 

i^:ake,  1  P.  Wms. 

539. 

{u)  Lawson 

ititch,   1   Atk. 

507.  So  a  direction  to  invest  so 
much  money  as  will  iiroduce  a 
certain  amount  of  stock  is  a  pecu- 
niary legacy  :  Edwards  v.  Hall,  11 
Hare,  23. 

((■)  Alton  V.  Modlicott,  cited  in 
Lewin  r.  Lewin,  2  Ves.  Sen.  417. 
Creed  v.  Creed,  11  01.  &  F.  491 

508,  by  Lord  Cottenhaui.  See 
further,  2)o«<,  p.  1220, 
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takes  place ;  as  where  the  beqaest  is  to  A.  and  B.  of  1,000L 
each,  "  which  legacies  I  direct  to  be  paid  so  soon  as  my  pro- 
perty in  India  shall  he  realized  in  England  "  {x) ;  in  which 
case  the  legatees  are  entitled  to  satisfaction,  although  all  the 
property  in  India  belonging  to  the  testator  should  have  been 
transmitted  to  England  in  his  lifetime.  So  where  sums  of 
money  are  bequeathed  by  a  testator,  who  has  property  in 
England  and  India,  to  persons  resident  in  each  place,  with 
a  direction  that  they  shall  be  paid  out  of  the  assets  in  the 
respective  countries,  such  a  direction  will  not  constitute  the 
legacies  specific  [y). 

Stock,  or  government  securities,  or  shares  in  public  com-  stocks,  .simics, 
panics,  may  be  specifically  bequeathed,  where,  to  use  the 
expression  often  applied,  there  is  a  clear  reference  to  the 
"  corpus  "  of  the  fund.  Thus,  the  word  "  my  "  preceding 
the  word  "  stock  "  or  "  annuities  "  has  been  held  sufiicient 
to  render  the  legacy  specific,  so  as  only  to  pass  (before  the 
Wills  Act)  the  property  of  that  description  which  belonged 
to  the  testator  at  the  date  of  his  Will  {z)  :  as  where  the 
bequest  is  of  "  my  capital  stock  of  1,000^  in  the  India 
Company's  stock  "  (a) :  or  a  legacy  is  given  "  of  my  stock," 


(.t)  Sadler  v.  Turner,  8  Ves.  617. 
Raymond  v.  Broadbelt,  5  Ves.  199. 

(?/)  Kirkpatrick  v.  Kirkpatrick, 
cited  in  Roberts  v.  Pocock,  4  Ves. 
158. 

(;.)  See  Goodlad  ».  Burnett,  1 
Kay  &  J.  341.  In  cases  to  which 
the  Wills  Act  applies,  if  a  particu- 
lar thing  is  referred  to  and  be- 
queathed as  "  my  ring  "  or  "  my 
horse,"  the  contrary  intention  to 
whidi  tlie  24th  Section  of  the  Act 
refers,  appears  (as  it  seems)  by  the 
Will,  and  the  Will  speaks  from  the 
date  of  its  execution,  but  when  the 
hu(|uest  is  of  that  which  is  generic 
— ot  that  which  may  be  increased 
or  diminished— the  Act  requires 


something  more  on  the  face  of  the 
Will  for  the  purpose  of  indicating 
such  contrary  intention  than  the 
mere  circumstance  that  the  subject 
of  the  bequest  is  designated  by  the 
pronoun  "  my."  Ihid.  p.  348,  by 
Wood,  V.-C.  Post,  p.  1301.  See 
Drake  v.  Martin,  23  Beav.  89, 
note,  as  to  such  a  bequest  since  the 
Wills  Act.  Legacies,  which  before 
the  passing  of  the  Wills  Act  would 
have  been  specific,  remain  specific. 
Bolhaniley  v.  Sherson,  L.  R.  20  Eq. 
304. 

(a)  Ashburner  v,  M'Quire,  2  Bro. 
C.  C.  108.  Birton  v.  Cooke,  5  Ves. 
461.  Norris  v.  Harrison,  2  Madd. 
279,  280. 


|f|"'"r! 
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or  in  "my  stock,"  or  "  part  of  my  stock  "  (Z>),  or  "  my  shares 
in  the  Grand  Junction  Canal  Navigation  Company  "  (c),  or  of 
"all  my  stock  in  the  Midland  Railway  Company "  (<?),  or 
where  a  life  interest  is  given  in  "  the  whole  of  the  remainder 
of  my  dividends  "  (e).  So  where  the  testator,  being  possessed 
of  5,000Z.  stock,  bequeathed  "  all  the  stock  which  I  have  in 
three  per  cents.,  being  about  5,000Z.,"  Lord  Thurlow  held  the 
legacy  specific  {ee). 

But  in  Parrott  v.  Worsfold  (/),  where  a  testator,  reciting 
that  he  had  1,500Z.  five  per  cents.,  gave  it  to  A.,  and  then 
gave  to  B.  all  other  his  stocks  that  he  might  be  possessed  of 
at  the  time  of  his  death  :  Sir  Thomas  Plumer,  M.  R.,  held 
that  the  latter  bequest  was  not  specific ;  for  that  the  gift 
comprehended  all  the  stock  that  he  might  subsequently 
acquire,  and  if  he  had  sold  out  and  bought  more,  that 
would  have  been  included  (y) ;  and  his  Honor  observed,  that 
although  the  word  "my"  is  evidence  of  the  legacy  being 
specific,  where  the  particular  stock  is  also  referred  to,  yet  it 
is  not  enough  alone.  So  in  Bummer  v.  Pitcher  (h),  a  tes- 
tator, before  making  his  Will,  transferred  two  sums  of  four 
per  cents,  and  five  per  cents.,  which  were  then  the  whole  of 
his  funded  property,  into  the  joint  names  of  himself  and  his 


it 

J      4 
1'     !  11 

1  ij 

(h)  Kirljyv.  Potter,  4  Ves.  750, 
751,  by  Lord  Alvanley.  Davies  r. 
Fowler,  L.  R.  16  Efi.  308. 

(c)  Miller  v.  Little,  2  Beav.  259. 
Measure  v.  Carleton,  30  Beav.  538. 
Tli(!  word  "my"  is  not  required  to 
make  a  gift  specific  :  Iloskinfj  v. 
NichoUs,  1  Y.  &  C.  C.  478. 
Vauglian  v.  Buck,  1  Phil.  75.  It 
seems  doubtful  whether  the  word 
"  now  "  is  sutncient  :  Cok;  v.  Scott, 
1  Mac.  &  G.  518.  Page  v.  Young, 
L.  E.  10  Eq.  501.  An  instruction 
to  sell  for  the  benefit  of  the  legatee 
has  been  held  sufficient :  Ashton 
V.  Ashton,  3  P.  "Wms.  384  ;  but  a 
direction  to  transfer  the  sum   of 


1,000Z.  consols  was  held  not  suffi- 
cient :  Sibley  v.  Peny,  7  Ves.  522. 

(d)  Bothamley  v.  Sherson,  L.  R. 
20  Eq.  304. 

(e)  Vincent  v.  Newcombe,  1 
Younge,  509. 

(ee)  Humphreys  v.  Humphreys, 
2  Cox,  184.  See  also  Cockran  v. 
Cockran,  14  Sim.  343.  Kanipf  r. 
Jones,  2  Keen,  756.  Shuttlewortli 
V,  Greaves,  4  M.  &  C.  35.  Gordon 
V.  Bwff,  28  Beav.  519. 

(/)  1  Jac.  &  Walk.  594. 

((/)  But  sec  post,  p.  1028. 

(h)  5  Sim.  35  ;  2  Mylne  &  K. 
262. 
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wife :  By  his  Will  he  gave  his  leasehold  houses  and  all  Ins 
funded  property  or  estate  of  what  kind  soever,  to  trustees,  in 
trust  for  his  wife  for  life,  and  after  her  decease,  in  trust 
(amongst  other  things)  to  pay  certain  legacies  of  four  per 
cent,  stock,  amounting  within  50!.,  to  the  stock  of  that  de- 
scription which  he  had  so  transferred ;  and  he  gave  the  residue 
of  his  estate  to  A.  and  B. :  He  afterwards  purchased  further 
sums  of  five  per  cents,  in  the  names  of  himself  and  his  wife, 
and  died  in  her  lifetime,  having  no  stock  except  that  before- 
mentioned,  exclusive  of  which  his  property  was  not  bufficient 
to  pay  his  legacies :  And  it  was  held  by  Sir  L.  Shadwell, 
V.-C,  and  afterwards  by  Lord  Brougham,  that  the  wife,  on 
her  husband's  death,  became  absolutely  entitled,  by  survivor- 
ship, to  the  stock  standing  in  the  joint  names,  whether  trans- 
ferred before  or  after  the  date  of  the  Will;  and  that  the 
bequest  of  the  testator's  funded  property  was  not  sufficiently 
specific,  or  pointing  to  the  stock  which  thus  became  her  pro- 
perty, to  put  her  to  her  election  to  take  under  the  Will  (i). 
So  in  Auther  v.  Auther  (j),  a  legacy  of  10,000f.  consols  "  now 
standing  in  my  name,"  was  held  not  to  be  specific  ,*  inasmuch 
as  the  context  showed  that  the  testator  meant  to  use  the 
words  as  designating  the  value  of  10,000L  consols,  and  not 
the  sum  itself. 

It  must  further  be  obseiTed  that  the  mere  possession  by 
the  testator,  at  the  date  of  his  Will,  of  stock,  &c.,  of  equal 
or  larger  amount  than  the  legacy,  will  not  make  the  bequest 
specific,  when  it  is  given  generally  of  stocks  or  annuities  (/c), 
or  of  stocks  or  annuities  in  particular  funds  (1),  without 
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(i)  See  also  Laurie  v.  Glutton, 
15  Beav.  131,  144. 

(i)  13  Sim.  422. 

(k)  The  gift  of  a  larger  sum  of 
stock  gpecifically  will  pass  a 
smuller :  Ashton  v.  Ashton,  3  P. 
Wins.  384.  Page  v.  Young,  L.  R. 
13  Eq.  601,  507  ;  but  the  excess 
generally  will  not  pass :  Hotham  v. 
Sutton,  15  Ves.  319 ;  that  is,  unless 

W.E. — VOL.  II.  * 


the  Court  think  that  the  smaller 
figure  was  a  mistake  for  the 
larger. 

(I)  Simmons  v.  Vallance,  4  Bro. 
C.  C.  345.  Webster  v.  Hale,  8 
Ves.  410.  Sibley  v.  Perry,  7  Ves. 
623,  529,  530.  Wilson  v.  Brown- 
si  :Hh,  9  Ves.  180.  Re  Gray,  36 
C.  D.  205.  But  see  Avelyn  v. 
Ward,  1  Ves.  Sen.  424.  As  to  the 
K 


-■■>*■ 
1.   .   al 
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fnrther  explanation :  for  the  testator  might  mean  only  to 
direct  his  executor  to  purchase  with  his  general  estate  so 
mrch  stock,  &c.,  in  the  fund  described ;  and  therefore  that 
clear  intention,  which  (as  it  has  before  been  observed)  (m)  is 
requisite  for  making  a  legacy  specific,  does  not  here  exist  (n). 
If,  indeed,  it  clearly  appears  from  the  context,  that  the  tes- 
tator meant  to  bequeath  the  identical  stock,  &c.,  he  was  pos- 
sessed of  at  the  date  of  the  Will,  such  manifest  intention  will 
render  the  legacy  specific,  although  the  testator  has  not  eX' 
pressly  declared  such  intention,  nor  expressly  referred  to  the 
stock :  Thus,  if  a  person  having  1,000Z.  three  per  cent,  con- 
sols, bequeath  1,0002.  three  per  cent,  consols  to  trust3e8,  in 
trust  to  sell  for  the  benefit  of  the  legatee,  the  bequest  will  be 
specific ;  the  intention  being  manifest,  not  conjectural,  from 
the  direction  to  sell  three  per  cent,  consols,  that  the  testator 
referred  to  the  stock  he  then  had  (o). 

In  Hayes  v.  Hayes  (p),  a  testator  gave  to  his  wife,  Fanny 
Hayes,  the  interest  of  all  his  property  in  the  public  funds 
during  her  life,  the  principal  being  placed  in  the  names  of 
the  undermentioned  trustees  for  that  purpose ;  and  he  also 
gave  to  his  wife  all  his  other  property  which  he  might  be 
possessed  of  at  his  decease,  after  paying  his  funeral  expenses 
and  debts,  part  of  his  funded  property  being  applied  for  that 
purpose,  if  necessary :  On  the  death  of  his  wife  he  gave  to 
his  daughter,  Jane  Hayes,  2002.  stock  three  per  cent,  reduced 
annuities,  and  to  two  other  persons,  501.  three  per  cent,  re- 
duced annuities  respectively,  and  to  his  son  the  residue  of  his 


possession  of  stock  to  the  particular 
amount  mentioned  in  the  bequewt 
and  no  more,  see  Jeffreys  r.  Jef- 
freys, 3  Atk.  120. 

(m)  Ante,  p.  1022. 

(n)  See  farther  illustrations  of 
the  same  principle  applied  to  India 
Bonds,  in  Sleech  v.  Thorington,  2 
Ves.  Sen.  562,  563.  Gillaume  v. 
Adderley,  16  Ves.  385,  389  ;  and 
to  canal  shares,  in  Robinson  r. 


Addison,  2  Beav.  515. 

(o)  Ashton  V.  Ashton,  Cas.  temp. 
Talb.  152.  Simmons  v.  Vallance, 
4  Bro.  C.  0.  348.  For  a  fnrtlier 
instance,  see  Sleech  v.  Thorington, 
2  Ves.  Sen.  561,  564.  See  nlw 
Mullins  V.  Smith,  1  Dr.  &  Sm.  204. 
Hill  V.  Hill,  11  Jur.  N.  S.  806. 
Page  V.  Young,  L.  E.  19  Eq.  501. 

(p)  I  Keen,  97. 


Oh.  II.  §  III.]       OfSpeciJL  Legacies. 

property,  after  paying  those  legacies  :  And  he  appointed  two 
persons  his  executors  and  trustees  :  At  the  date  of  his  Will 
the  testator  had  700i.  three  per  cent,  reduced  annuities,  but 
he  afterwards  sold  out  that  stock  and  invested  part  of  the 
produce  on  mortgage  :  It  was  held  by  Lord  Langdale,  M.  R., 
that  the  gift  to  Fanny  Hayes  of  the  interest  of  the  testator's 
property  in  the  funds  was  specific,  and  was  consequently 
adeemed  by  the  sale  of  the  stock,  but  that  the  other  legacies 
were  general,  and  that  Fanny  Hayes  took  only  a  life  interest 
in  the  testator's  residuary  estate. 

Again,  when  a  legacy  is  given  out  of  a  particular  stock, 
of  which  the  testator  was  possessed  at  the  date  of  the  Will, 
without  anything  expressive  of  the  testator's  intention,  as 
where  the  bequest  is  of  "  1,000Z.  out  of  my  reduced  bank 
annu* bies  three  per  cents.,"  the  legacy  will  not  be  specific  {q), 
but  a  demoi^strative  legacy  as  above  described  (r).  Wliere, 
indeed,  a  clear  intention  appears,  u]pon  other  parts  of  the 
Will,  that  the  testator  intended  to  bequeath  so  much  of  the 
identical  stock  or  annuities  which  he  had,  the  legacy  will  be 
considered  specific  (s). 

transfer  the  capital  stock  of  4,000?. 
unto  and  among  the  persons  men- 
tioned, the  legacy  was  held  to  be 
specific,  and  the  Vice-Chancellor 
said,  "  If  tho  testator  had  meant  to 
give  a  general  legacy  he  would 
probably  Iiave  said  no  more  than 
that  he  gave  4,0001.  consols,  but  he 
does  more  than  that ;  he  bequeaths 
4,000i.  in  the  3  per  cent,  consols  or 
in  whatever  government  funds 
the  same  shall  be  found  invested." 
See  also  Davies  v.  Fowler,  L.  R. 
16  Eq.  308. 

(r)  Ante,  p.  1021.  Rogers  i: 
Clarke,  1  Coop.  376.  So,  where 
the  testator  gives  an  annuity 
"from  my  funded  property : "  Att- 
water  '.  Attwater,  18  Beav.  330. 

(s)  Drinkwater  v.  Falconer,  2 
Ves.  Sen.  623.  Morley  v.  Binl,  3 
K  2 
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(g)  Kirby  v.  Potter,  4  Ves.  748. 
Deane  v.  Test,  9  Ves.  146,  152. 
*'  If,"  said  Lord  Alvanley,  M.  R., 
in  Kirby  v.  Potter  (it6i  sup.),  "  the 
legacy  given  liad  been  '  of  my 
.stock '  or  '  in  my  stock '  or  '  part  of 
my  stock,'  I  should  have  held  it 
clearly  a  specific  gift  of  an  aliquot 
part  of  the  stock."  And  where 
there  was  a  bequest  of  500J.  con- 
sols out  of  my  3  per  cent,  consols 
the  legac;  was  held  to  be  specific. 
(MuUins  V.  Smith,  I  Dr.  &  S.  204.) 
So  also  in  P.<)sking  v.  Nicholls,  1 
Y.  &  C.  C.  C.  478,  where  the  testator 
1)y  his  Will  gave  to  trustees  4,000?. 
<;apital  stock  in  the  3  per  cent, 
consolidated  bank  annaities  or 
"  in  whatever  of  the  government 
funds  the  same  should  be  found 
invested"  upon  trust  to  assign  and 
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So  where  a  certain  sum  is  given,  and  the  stock,  &c.,  iu 
which  it  is  invested,  at  the  time  of  making  the  hequest,  is 
described  in  the  Will,  that  circumstance  alone  will  not  make 
the  legacy  specific  :  As,  where  the  bequest  is  "  to  B.,  the 
sum  of  12,000i.  of  my  funded  property,  to  be  transferred 
in  his  name,  or  as  it  shall  appear  most  beneficial  for  his 
interest,  by  my  executor  (f)." 

But  there  is,  it  seems,  a  distinction  between  a  bequest  of 
money  out  of  stock,  and  a  bequest  of  stock  out  of  stock. 
Thus  where  a  testatrix  bequeathed  the  sum  of  4,0002.  capital 
stock  in  the  3Z.  per  cent,  consols,  or  in  whatever  of  the  govern- 
ment funds  the  same  shall  be  found  invested,  it  was  held  by 
K.  Bruce,  V.-C,  that  this  was  a  specific  legacy  {v). 

In  Parrott  v.  Worsfold  (x),  Sir  Thomas  Plumer  appeared 
to  be  of  opinion,  that  a  Will  made  now  cannot  contain  a 
specific  bequest  of  what  may  be  bought  hereafter;  and  he 
observed,  that  the  ordinary  criterion  of  &  specific  bequest  is, 
that  it  is  liable  to  ademptioh  (y).  But  in  a  later  case  it  was 
determined,  that  there  may  be  a  specific  bequest  of  stock, 
of  which  a  testator  is  not  possessed,  at  the  making  of  his 
Will,  but  of  which  he  viay  be  possessed  at  his  death  (z). 
So  where  a  testator  bequeathed  the  dividends,  »&c.,  of  all 
stocks  he  should  be  entitled  to,  at  the  time  of  his  decease, 
in  the  public  funds:   and  he  had  10,0002.  consols  at  his 


Ves.  628,  631.  See  Townsend  v. 
Martin,  7  Harej  471. 

(<)  Lambert  v.  Lambert,  11  Ves. 
607.  See  also  for  another  instance, 
Gillaume  v.  Adderley,  15  Ves. 
885 ;  and  see  further,  Le  Qrioe  v. 
Finch,  3  Meriv.  50.  Oliver  v. 
Oliver,  L.  R.  11  Eq.  506.  Mytton 
V.  Mytton,  L.  R.  '9  Eq.  30. 

(«)  Hosking  v.  Nicholls,  1  Y.  & 
Coa  C.  C.  478. 

(x)  1  Jac.  &  Walk.  601.  Ante, 
p.  1024. 

(y)  Soe  also  Howe  v.  Lord  Dart- 


mouth, 7  Ves.  147,  148,  by  Lord 
Eldon.  As  to  the  true  test,  see 
the  judgment  of  Lord  Cottenham 
in  Bethune  v.  Kennedy,  1  M.  &  C. 
114. 

(s)  Fontaine  v.  Tyler,  9  Price, 
94.  Queen's  College  v.  Sutton,  12 
Sim.  521.  See  also  the  judgment 
of  Lord  Cottenham,  in  Bethune  v. 
Kennedy,  1  M.  &  C.  114,  and  the 
judgment  of  Sir  G.  Jessel,  M.  E., 
in  Bothamley  v.  Sherson,  L.  B.  2D 
Eq.  304. 


Ch.  II.  §  in.]     OfSp'iciJic  Legacies — Debts. 
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death :  it  was  held  that  this  was  a  specific  bequest  of  that 
sum  (rt). 

It  has  been  decided,  after  much  consideration,  that  evi-  AdmiMiibiiity 
dence  of  the  state  of  the  funded  property  of  the  testator  may  to  whether 
be  resorted  to,  in  order  to  determine  whether  a  bequest  ^'^^°* 
of  stock  is  specific  or  pecuniary.  In  the  Attorney-General  specific. 
V.  Grote  (6),  a  legacy  of  "  100^  Long  Annuities  Stock,"  was 
held  by  Lord  Eldon  (reversing  the  decision  of  Sir  W. 
Grant)  (c),  to  be  pecuniary  and  not  specific ;  hie  Lordship 
coming  to  that  conclusion  upon  the  context  of  the  Will  and 
the  terms  of  the  gift,  as  compared  with  those  of  the  other 
bequests,  and  upon  evidence  of  the  state  of  the  funded  prO' 
perty.  Again,  in  Boys  v.  Williams  (d),  a  testatrix,  by  a 
codicil,  gave  "to  A.  and  M.  501.  each  of  Bank  Long 
Annuities  now  standing  in  my  name:  "  At  the  date  of  the 
codicil  and  at  her  death,  she  possessed  Long  Annuities 
sufficient  to  answer  this  bequest  specifically,  but  not  also  to 
satisfy  certain  legacies  charged  by  the  other  testamentary 
papers  upon  the  same  stock :  Evidence  as  to  the  sta.te  and 
value  of  the  testatrix's  property  in  the  funds  at  '  hose  re- 
spective times  was  admitted  by  Lord  Brougham  (i  vorsing 
the  decision  of  Sir  L.  Shadwell,  V.-C.)  (e).  On  the  effect 
of  that  evidence,  and  the  language  of  the  testamentary 
papers  taken  together,  the  bequests  to  A.  and  M.  were 
held  by  his  Lordship  not  to  be  specific,  but  mere  pecu- 
niary legacies,  intended  to  be  charged  on  the  stock  in 
question  (/). 

A  debt  due  to  the  testator  may  be  specifically  bequeathed  :  Debts  and 

securities. 


fi     M 


1^ 


[a)  Stephenson  v.  Dowson,  3 
Beav.  342. 

(/))  2  Rubs.  &  M,  699,  But 
evidence  of  declarations  of  the  tes- 
tator of  his  intentions  is  not  admis- 
sible :  Horwood  v.  Grifi&th,  4  De 
G.  M.  &  G.  700.    See  post,  p.  1069. 

(c)  3  Meriv.  316. 


(d)  2  Russ.  &  M.  689. 

(e)  3  Sim.  563. 

(/)  See  also  Collison  v.  Curling, 
9  CI.  &  F.  88.  Warren  v.  Postle- 
thwaite,  2  Coll.  116,  121.  limes 
V.  Sayer,  3  Mac.  &  G.  606.  Hor- 
wood V.  Griffith,  4  De  Qex,  M.  & 
G.  700. 
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as  where  there  is  a  bequest  of  "  the  money  now  owing  to  me 
from  A."  (gf),  or  "  the  money  due  to  me  on  the  bond  of  A.," 
or  "my  mortgage"  (/t),  or  "  the  interest  of  7,000Z.  secured  on 
mortgage  of  an  estate  at  W.,  in  the  county  of  N.,  belonging 
to  R.  T."  (i),  or  "  my  East  India  Bonds  "  {k),  or  "  my  note 
owing  from  A."  {I) :  Or  where  the  testator,  reciting  that  he 
i»  possessed  of  about  7,000^  Navy  Bills,  gives  the  same  to  his 
executor,  to  receive  the  interest,  and  lay  out  the  same  in  the 
funds,  to  such  uses  as  his  daughter  shall  appoint  (m).  So 
where  the  testator  bequeathed  to  his  sister  "  the  interest 
arising  from  her  husband's  bond  to  me  for  principal  3,500/. 
sterling  for  life,  to  her  separate  use,  amounting  to  175/. 
sterling  per  annum,"  and  on  the  decease  of  his  sister,  the 
principal  of  the  said  bond  to  her  four  daughters,  to  be  equally 
divided  amongst  them :  Lord  Thurlow  decided  that  the  bond 
was  specifically  given  (n). 

Again,  where  the  bequest  was  "  to  my  granddaughter  the 
sum  of  401.,  being  part  of  a  debt  due  to  me  for  rent  from  A., 
she  allowing  what  charges  shall  be  expended  in  getting  the 
same  :  Item,  I  bequeath  to  my  grandsons,  C.  and  D.,  the  rest 
and  residue  of  what  is  due  to  me  from  the  said  A.,  which  is 
about  40^  more,  in  equal  shares,  and  they  allowing  charges 


(</)  Ellis  V.  Walker,  Ambl.  309. 
Duncan  v.  Duncan,  27  Bear.  386. 

(h)  Sidebotham  v.  Watson,  11 
Hare,  170.  But  where  a  sum  of 
money  is  given,  and  the  mortgage 
is  merely  mentioned  as  descriptive 
of  the  then  situation  of  the  money, 
the  legacy  is  general :  Le  Grice  v. 
Finch,  3  Meriv.  50. 

(i)  Gardner  v.  Hatton,  6  Sim. 
93. 

(jfc)  Sleech  V.  Thorington,  2  Ves. 
Sen.  562,  663. 

(I)  Drinkwater  v.  Falconer,  2 
Ves.    Sen.  622.     So  where   the 


legacy  is  of  "all  such  sums  of 
money  as  my  executors  may,  after 
my  death,  receive  on  the  interest 
note  given  to  me  by  Messrs.  C, 
bankrupts,  &c.,"  it  is  specific: 
Fryer  v.  Morris,  9  Ves.  360. 

(m)  Pitt  V.  Camelford,  3  Bro.  C. 
C.  160. 

(ji)  Ashbumer  v.  M'Quire,  2 
Bro.  C.  C.  108.  This  case  has 
been  followed  by  Chawortli  v. 
Beech,  4  Ves.  555.  Innes  v.  John- 
son ,  4  Ves.  568.  Stanley  v.  Potter, 
2  Cox,  180.  But  see  Coleman  r. 
Coleman,  2  Ves.  639. 


Ch.  II.  §  III.]     Of  Specijic  Legacies — Realty. 
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as  aforesaid  : "  these  were  held  specific  legacies  (o).  So  a 
legacy  of  "  l.OOOZ.  heing  some  part  of  moneys  received  from 
my  debtor,  Mrs.  A.  G.,  deceased,  but  not  remitted  to  me,"  was 
held  specific  (,p).  So  a  gift  to  A.  B.  of  "the  sam  of  lOOL, 
which  said  sum  is  owing  to  me  by  bond  from  her  father," 
was  held  to  be  a  specific,  and  not  a  demonstrative  legacy  {q). 

But  where  a  legacy  is  bequeathed  out  of  a  debt  it  will 
not,  generally  speaking,  be  a  regular  specific  legacy,  but  a 
bequest,  in  the  nature  of  a  specific  legacy,  or  a  demonstrative 
legacy,  according  to  the  distinctions  already  stated,  with 
regard  to  legacies  out  of  a  particular  stock  (r).  Such  legacies, 
therefore,  are,  in  one  sense  only,  specific,  viz.,  that  against 
all  other  general  legatees  they  have  a  precedency  of  payment 
out  of  the  debt  or  security :  but  in  another  sense  they  are 
general,  since,  if  the  debt  be  not  in  existence  at  the  testator's 
death,  or  if  it  be  insufficient  to  pay  the  legacies,  the  legatees 
will  be  entitled  to  satisfaction  out  of  the  general  estate  of  the 
testator  («).  This  general  rule  is  obviously,  as  in  the  case 
of  a  legacy  out  of  stock,  subject  to  be  controlled  by  the 
manifest  intention  of  the  testator  to  bequeath  so  much  of 
the  identical  debt  (t). 

The  income  arising  from  personalty  specifically  bequeathed 
is  not  apportionable  under  the  Apportionment  Act,  1870  (tt),  as 
between  the  specific  legatee  and  the  estate  of  the  testator  (u). 


2.  Bequests  connected  with 

(o)  Ford  V.  Fleming,  1  Eq.  Cas. 
Abr.  302,  pi.  .3. 

( p)  Nelson  v.  Carter,  5  Sim.  530. 
See  also  Basan  v.  Brandon,  8  Sim. 
171. 

(q)  Dav^es  v.  Morgan,  1  Bear. 
405. 

(r)  Ante,  p.  1027.  Campbell  v. 
Graham,  1  Russ.  &  M.  45.3.  A 
bequest  of  lOjOOOi.  sterling  "  being 
my  share  of  the  capital  now  en- 
gaged in  the  banking  business," 
was  held  by  Romilly,  M,  R.,  to  be 


the  realty.     Every  devise  of  2.  Bequests 

connected  with 
,  .     , .       ,  „  the  realty, 

a  demonstrative  legacy:  Sparrow 

V.  Josselyn,  16  Bear.  135. 

(s)  For  examples,  see  Roberts  v. 
Pocock,  4  Ves.  150.  Smith  v.  Fitz- 
gerald, 3  Ves.  &  Beam.  5.  Acton 
V.  Acton,  1  Meriv.  178.  Ante,  p. 
1021,  note  (A). 

(t)  Badrick  v.  Stevens,  3  Bro. 
C.  C.  431. 

(«)  33  &  34  Vict.  c.  .35. 

(n)  Whitehead  v.  Whitehead, 
L.  R.  16Eq.  528. 


I   11  ) 
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land  is  specific  (x) ;  and  so  a  bequest  of  a  lease  for  years  of 
a  farm  (t/),  or  of  tithes  (z),  is  a  specific  legacy. 

So  a  bequest  of  a  rent  out  of  a  term  of  years  is  specific : 
as  where  the  testator  bequeathed  iOl.  a  year  to  A.  for  life, 
out  of  his  chattel  estate  at  Kenn,  and  101.  a  year  to  B.  for 
life,  out  of  the  same  estate,  which  he  gave  to  C. ;  these 
several  bequests  were  held  specific  (a).  But  if  it  be  apparent 
that  the  testator's  meaning  is  to  give  the  legatee  an  annuitif 
at  all  events,  the  legacy  will  be  a  general  one,  though  it  is 
directed  to  be  paid  out  of  an  estate  or  the  rents  of  it ;  con- 
sequently, though  the  fund,  out  of  which  the  legacy  is 
directed  to  be  paid,  should  fail  Axe  legatee  will  be  entitled 
to  have  his  legacy  made  good  out  of  the  general  personal 
estate  (b). 

So  if,  instead  of  an  annuity,  a  gross  sum  be  given  out  of 
a  term  or  estate,  it  would  seem  that  such  bequest  would 
operate  as  a  charge  only  or  the  property  and  be  considered 
as  a  demonstrative  legacy.  the  gift  of  so  much  money, 
intended  for  the  legatee  at  jnts,  with  a  fund  (the  estate) 

particularly  referred  to  for  its  payment ;  so  that  if  the  estate 
be  not  the  tostator's  property  at  his  death,  the  legacy  will 
not  fail,  but  be  payable  out  of  his  general  assets  (c).  This 
is  another  instance  of  a  bequest  in  the  nature  of  a  specific 
legacy,  or  a  demonstrative  legacy. 


pi 


(x)  Forreater  v.  Leigh,  Ambl. 
173.  It  was  at  one  time  supposed 
that  since  the  Wills  Act  (1  Vict, 
c.  26),  a  residuary  devise  of  real 
estate  is  not  specific :  Dady  v, 
Hartridge,  2  Di.  &  Sm.  236  ;  but 
it  is  now  established  that  a  resi- 
duary devise  ranks  for  the  purpose 
of  payment  of  debts  pari  passu 
with  specific  devises.  See  post, 
p.  1565,  and  the  cases  cited  in 
note  (h). 

(j/)  Long  V.  Short,  1  P.  Wms. 
403. 

(z)    Budstone   v.   Anderson,    2 


Ves.  Sen.  418.  Hone  v.  Medcraft, 
1  Bro.  C.  C.  263. 

(o)  Long  V.  Short,  1  P.  Wms. 
403 ;  and  see  the  extract  from 
Reg.  Lib.  in  Cox's  note.  See 
also  Creed  v.  Creed,  11  CI  &  f. 
508,  by  Lord  Cottenham. 

(6)  Mann  v.  Copeland,  2  MadJ. 
223.  Vickers  v.  Pound,  6  H.  L.  C. 
885. 

(c)  Savile  v.  Blacket,  1  P.  Wms. 
778.  Fowler  v.  Willoughby,  2  Siiu. 
&  Stu.  354.  Liveaay  v.  Kedfeni,  2 
Y.  &  Coll.  90. 


Ch.  II.  §  HI.]    Of  Specific  Legacies — Residue. 

Accordingly  in  the  case  of  Willox  v.  Itliodea  (d),  a  testator 
gave  a  number  of  legacies,  adding,  "  I  guarantee  my  estate 
at  C.  for  the  payment  of  the  above  legacies ;  "  and  in  the 
subsequent  part  of  his  Will  he  gave  many  other  legacies :  It 
was  holden,  that  the  first  class  of  legacies  were  not  specific, 
and,  failing  the  estate  at  C,  were  to  be  borne  by  the  general 
personal  estate  (e). 

But  though  general  legacies  do  not  become  specific  be- 
cause they  are  charged  upon,  or  payable  out  of  the  proceeds 
of  real  estate,  yet  if  the  testator  direct  his  freehold  or  lease- 
hold estates  to  be  sold,  and  dispose  of  the  proceeds  in  such  a 
form  as  to  evince  an  intention  to  bequeath  them  specifically, 
the  legacy  will  be  properly  specific  (/).  So  if  a  testator 
simply  charges  his  real  estate  with  a  sum  of  money,  and 
thcu  bequeaths  the  money  so  charged,  the  real  estate  alone 
is  liable  to  the  payment  (g).  Again,  if  annuities  are  given  as 
specific  interests  in  t'  o  real  estate,  they  will  not  be  affected 
by  a  general  charge  of  legacies  :  and  if  the  land  be  sold  for 
the  payment  of  the  legacies,  it  must  be  sold  subject  to  the 
aunuities ;  or  if  sold  discharged  of  them,  the  proceeds  must 
be  subject  to  the  same  liability,  inasmuch  as  such  annuities 
are,  as  to  the  real  estates,  entitled  to  priority  over  the 
legacies  (/t). 
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(d)  2  Buss.  Chanc.  Cos.  452. 

(e)  See  Accord.  Creed  v.  Creed, 
11  CI.  &  F.  510,  by  Lord  Cotten- 
ham. 

(/)  Page  V.  Leapingwell,  18 
Ves.  403.  Williams  v.  Hughes,  24 
Beav.  474.  The  authority  of  Page 
V.  Leapingwell  (ubi  tup.)  applies 
where  the  testator  disposes  of 
an  estate  which  he  assumes  will 
produce  a  given  sum  or  of  an 
ascertained  fund,  in  which  case  it 
is  indiiferent  whether  after  he  has 
given  certain  portions  he  specifies 
the  remainder  by  stating  its 
amoimt,  or  by  comprising  it  under 


the  term  of  "  residue  : "  Petre  v. 
Petre,  14  Beav.  197.  Elwes  v. 
Causton,  30  Beav.  554, 555.  Wal- 
pole  V.  Apthorp,  L.  R.  4  Eq.  37, 
but  does  not  apply  where  the  tes- 
tator does  not  know  the  amount 
of  the  fund,  nor  could  be  taken  to 
have  acted  on  a  coiception  of  it  De 
Lisle  V.  Hodges,  L.  E.  17  Eq.  440. 

((/)  Dickin  v.  Edwards,  4  Hare, 
273,  276.  See  also  Williams  v. 
Hughes,  24  Beav.  474,  480. 

(h)  Spong  V.  Spong,  3  Bligh, 
N.  S.  84.    Creed  v.  Creed,  11  CI. 

6  F.  491,  507.    Conron  v.  Conron, 

7  H.  L.  C.  168. 
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8.  Bequests  contained  in  a  residuary  clause :  The  question, 
whether  such  bequests  aro  speci^c  or  general,  may  become 
important,  where  it  is  contended  that  the  bequest  is  specific, 
so  as  to  exonerate  the  personal  estate,  which  is  the  subject 
of  it  from  debts  and  legacies,  and  charge  the  realty  there- 
with (i) ;  or  whore  the  personal  estate  so  bequeathed  comprises 
property  which  is  wearing  out  rapidly  (such  as  leaseholds  or 
Long  Annuities),  and  it  is  given  to  one  for  life,  remainder  to 
another. 

The  bequest  of  all  a  man's  personal  estate  generally  is  not 
specific  :  the  very  terms  of  such  a  disposition  demonstrate  its 
general?ty  (/c).  And  the  circumstance  of  the  bequest  of  the 
general  personal  estate  being  in  the  same  sentence  with  that 
of  the  real,  the  devise  of  which  is  naturally  specific,  will  not 
be  sufficient  to  make  it  a  specific  legacy  (I). 

But  if  a  man  having  personal  property  at  A.  and  elsewhere, 
bequeath  all  his  personal  estate  at  A.  to  a  particular  person, 
the  legacy  is  specific ;  and  if  there  is  a  deficiency  of  assets  to 
pay  other  legacies,  such  a  legatee  shall  not  be  obliged  to  abate 
with  the  other  legatees  (m).  So  where  the  testator  bequeaths 
the  residue  of  all  his  personal  estate  in  the  Island  of  Jamaica, 
this  is  a  specific  legacy  (n) :  and  so  is  a  bequest  of  all  the  tes- 
tator's goods  and  chattels  in  a  particular  county  (o). 


(t)  See  post,  p.  1564  et  seq. 

(fc)  Fairer  v.  Park,  3  C.  D.  309. 
Ouseley  v.  Anstruther,  10  Beav. 
543.  Compare  Shepheard  v.  Bee- 
tham,  6  C.  D.  597.  In  Jones  v. 
Bruce,  11  Sim,  221,  228,  Sir  L. 
Slmdwell  said  that  the  gift  of  the 
wliole  personal  estate  was  as 
8;iecific  as  if  the  testator  had 
enumerated  every  chattel  and  then 
said  "I  give  them  to  my  wife." 
Tliat  dictum  (which  was  not  ne- 
cessary for  the  dec'.sion)  is  disap- 
proved by  Lord  Selborne  in  Robert- 
son V,  Broadbent,  8  App.  Cag  812, 
816. 

(/)  Howe  V.  Lord  Dartmouth,  7 


Ves.  138, 

(m)  Treat.  Eq.  B.  4,  Pt.  J,  Ch.  2, 
s.  5.    Sayer  v.  Sayer,  2  Vern.  688. 

(»i)  Nisbett  V.  Murray,  6  Yea. 
150,  See  also  Robinson  v.  Webb, 
17  Beav,  260. 

(o)  Moore  v.  Moore,  1  Bro.  C.  C. 
127.  So  of  all  the  goods  in  a  par- 
ticular room  :  Green  v,  Symonds, 
1  Bro.  C.  C.  129,  in  noHs :  or  of 
"  all  plate,  linen,  and  furniture  in 
my  house  at  A.,  or  which  shall  be 
therein  at  the  time  of  my  de- 
cease : "  Qayre  v.  Gayre,  2  Vern. 
538.  Shaftesbury  v.  Shaftesb-iry, 
ibid,  747.  Land  v.  Devayncs,  4 
Bro.  C.  C.  537. 
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A  eeneral  residuary  clause  is  not  the  less  general  because  residuary 

°  "  1  •  1     clause  con- 

it  contains  an  enumeration  of  some  ot  the  particulars  of  which  taining  an 

it  may  consist  {p).     Nor  doe&  the  fact  that  a  specific  legacy  particular 

is  given  or  a  specific  part  of  the  personalty  excepted  out  of  '''"'"S*  '• 

a  general   residue,   make    a    gift    of   tha-    general  residue 

specific  iq).    But  cases  of  this  kind  obviously  depend  on  the 

construction   of  the   particular  Will   in  which   the  gift  is 

found  :  And  sometimes  where  there  has  been  an  enumeration 

of  items  coupled  with  a  gift  of  the  general  personal  estate, 

the  particular  items  have  been  held  not  to  be  included  in  the 

general  personal  estate,  but  to  be  disposed  of  specifically  if). 

In  Bcthune  v.  Kennedy  (s),  the  Will  of  Charlotte  Peyton  was 

as  follows,  "  I  give  and  bequeath  to  my  cousin,  Henry  Van 

Bodicoate,  lOOt.  transfer  stock  in  the  Long  Annuities;  the 

like  sum  to  my  goddaughter,  Cumberbatch  Charlotte  Forth:     r 

the  residue  of  ray  property,  all  I  do  or  may  possess  in  the 


i  « 


(y)  Taylor  v.  Taylor,  6  Sim. 
246.  Pickup  V.  Atkinson,  4  Hare, 
(528.  Sutheiland  v.  Cooke,  1  Coll. 
502.  In  Olaike  v.  Butler,  1  Meriv. 
304,  the  testator  bequeathed  as 
follows  :  "  As  to  all  that  my  lease- 
hold house  in  ]-. ,  and  all  my 

household    goods    and    furniture 

there  and  at  S ,  and  as  to  all 

my  plate,  linen,  china,  pictures, 
live  and  dead  stock,  and  all  the 
residue  of  my  goods,  chattels,  and 
^ycrsonal  estate,  &c.,  I  give  a^d 
bequeath  the  san\e  to  A. : "  By  a 
codicil  he  revoked  the  bequest 
"of  the  residue  "to  A.,  and  gave 
'■  the  residue  of  his  said  personal 
CKtate  "  to  B. :  And  Sir  W.  Grant, 
M.  R.,  held  that  the  gift  of  the 
jjeneral  residue  only,  and  not  of 
the  articles  enumerated,  was  re- 
voked by  this  codicil.  This  case 
was  distinguished  from  that  of 
Taylor  v,  Taylor,  uhi  sup. :  by 
Sir  L.  Shadwell,  in   giving  hio 


judgment  in  the  ''atter,  inasmuch 
as,  in  the  one  Will  the  gift  was 
divided  into  two  distinct  sentences, 
imd  the  judgment  as  to  all  the 
things  not  connected  with  the 
leasehold  house,  though  given  in 
a  weak  fonn,  was  supported  by  the 
^'ift  in  the  second  codicil :  whereas, 
in  the  other  V/ill,  there  was  no 
division  of  the  sentence,  and  the 
things  specifically  named  could 
not  be  separated  from  those  given 
in  geneial  terms. 

(q)  lie  Ovey,  20  C.  D.  676. 
Affiiiued  on  appeal  to  the  House 
of  Lords,  sub  nom.  Robertson 
V.  Broadbent,  8  App.  Ca».  812. 

(r)  Fitzwilliam  v.  Kelly,  10 
Hare,  274,  by  Wood,  V.-C.  Mills 
V.  BroAvn,  21  Beav.  J.  Hrxt  gene- 
rally items  included  in  the  residue 
will  not  be  treated  a.s  specitic.  Be 
Tootal's  Efjtate,  2  C.  ».  628. 

(«)  1  Mylne&Cr.  114. 
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funds,  copy  or  leasehold  estates,  to  my  dear  sisters,  Martha 
Peyton  and  Hester  Kennedy,  widow,  during  their  lives;  at 
the  decease  of  both  of  them,  to  be  equally  divided,  share  and 
share  alike,  between  my  cousins,  namely,  Henry  Van  Bodi- 
coate,  Mary  Anne  Bethune,  and  Miss  Catherine  Peyton,  or 
their  heirs,  share  and  share  alike :  I  nominate  and  appoint 
my  sister,  Hester  Kennedy,  executrix  of  this  my  last  Will 
and  Testament : "  The  testatrix  died  in  the  year  1824  :  After 
payment  of  the  two  specific  legacies  of  Long  Annuities,  her 
residuary  estate  consisted,  among  other  things,  of  1502.  per 
annum  Long  Annuities  ;  Martha  Peyton  survived  the  testatrix 
only  a  fpw  days :  The  bill  was  filed  by  two  of  the  legatees  in 
remainder  against  Hester  Kennedy,  the  surviving  tenant 
for  life,  and  against  other  parties  interested  in  the  fund; 
and  the  sole  question  which  it  raised  was,  whether  Hester 
Kennedy  was  entitled  to  enjoy  the  interest  and  dividends 
of  the  Long  Annuities  as  a  specific  legacy,  or  whether  she 
took  the  Long  Annuities  only  as  a  general  residuary  bequest 
entitling  the  legatees  to  have  them  converted  into  a  per- 
manent fund,  of  which  Hester  Kennedy  should  have  the 
annual  income  :  And  it  was  helu  by  Sir  C.  Pepys,  M.  E., 
that  the  Long  Annuities  wtre  to  be  enjoyed  hy  the  tenant 
for  life  as  a  specific  bequest :  And  his  Honor,  in  giving  his 
judgment,  observed,  "  The  question  is,  whether  this  gift  to 
the  testatrix's  sisters,  although  contained  in  what  for  other 
purposes,  and  in  point  of  form,  is  a  mere  residuary  clause, 
does  not  amount  to  a  specific  gift  of  the  fund  for  the  benefit 
of  the  tenants  for  life.  Against  such  a  construction  it  was 
contended,  that  the  bequest  to  the  sisters  was  substantially  a 
part  of  the  residuary  clause,  the  effect  of  which  was  not  to  be 
altered,  merely  because  the  testatrix  had  chosen  to  introduce 
into  it  an  enumeration  of  the  particular  articles  of  which  the 
residue  consisted,  and  to  parcel  out  the  interest  cf  the  different 
persons  who  were  to  enjoy  it  in  succession.  This  question  is 
plainly  one  of  intention,  to  be  collected  from  a  careful  examina- 
tion of  the  whole  scope  and  context  of  the  instrument ;  and  so 
it  has  always  been  considered.    After  a  specific  bequest  of  a 
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part  of  the  stock  which  the  testatrix  had,  there  is  here  a 
gift  of  all  she  did  or  might  possess  in  the  funds,  copy  or 
leasehold  estates,  to  her  dear  sisters.    Now  as  to  the  copy- 
hold or  leasehold  estates,  it  is  not  disputed  that  the  gift  is 
specific.    If  so,  why  should  it  also  not  he  specific  with  respect 
to  the  funds  ?    The  intention,  it  is  reasonable  and  natural  to 
presume,  must  have  been  the  same  with  respect  to  both 
descriptions  of  property ;  and  there  can  be  no  doubt  that  a 
bequest  of  all  that  a  testator  may  possess  in  the  funds,  would 
be  a  specific  bequest  of  all  his  funded  property,  the  rule  being 
that  the  legacy  is  not  the  less  specifiij  for  being  general  {t). 
The  true  test  by  which  to  try  whether  a  bequest  is  or  is  not 
specific,  is  to  inquire  v/hat  would  be  the  result  if  there  had 
been  ppcuniary  legacies  with  a  deficient  fund,  or  a  necessity 
for  a  sale  for  payment  of  debts — to  inquire  whether  or  not,  in 
such  a  case,  the  bequest  would  have  been  protected  in  a  com- 
petition with  the  claims  of  pecuniary  legatees.    A  party 
claiming  under  a  gift  of  all  the  property  that  a  testator 
possessed  of  a  specified  kind,  would  not,  I  apprehend,  bo 
bound  to  contribute  :  and  there  is  nothing  in  the  particular 
expressions  employed  in  the  Will  under  consideration  to  make 
tt  difference  in  that  respect.     Upon  the  terms  used  in  this 
Will,  therefore,  I  am  nf  opinion  that  this  is  a  specific  bequest 
of  a  sum  invested  in  the  Long  Annuities,  and  to  be  enjoyed 
b}  the  tenant  for  life  in  the  state  in  which  the  testatrix  left 
it."    The  learned  Judge  then   proceeded  to   give  another 
reason  for  his  judgment,  viz.,  that  even  though  the  bequest 
was  not,  strictly  speaking,  specific,  yet  there  was  a  sufficient 
indication  in  the  Will  of  the  intention  of  the  testatrix  that  the 
property  should  continue  to  be  enjoyed  by  Iho  tenant  for  life 
Jtt  «pecic  as  it  then  existed  (it). 
If  a  person  bequeaths  personal  property  specifically  to  one  '"  '*'''**  •'*''*'': 


(0  See  Accord.  Hill  v.  Hill,  11 
Jur.,  N.  S.  806,  807,  fcr  Wood, 
V.-C. 

(u)  It  must  be  observed,  that 
this  doea  not  constitute  a  speci&c 


legacy  in  the  proper  sense  of  that 
term  :  Pickering  v.  Piclcering,  4 
M.  &  Cr.  299.  See  Fielding  v, 
Preston,  1  Do  O.  &  J.  438,  444. 
Mills  V.  Brown,  21  Beav.  14. 
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property  is 
bequeathed  to 
one  for  life, 
remainder 
over,  the 
tenant  for  life 
Hhall  enjoy  the 
property  in 
specie  : 

The  rule  in 
Jloiee  V.  Ltrrd 
Dartmouth. 


person  for  life,  with  remainder  over  afterwards,  it  is  clear  that 
the  property  must  be  enjoyed  in  specie  by  the  tenant  for  life, 
notwithstanding  there  is  a  danger  that  one  object  of  the 
testator's  bounty  will  be  defeated  by  the  tenancy  for  life  last- 
ing  as  long  as  the  property  endures  (v).  But  where  the 
bequest  is  not  specific,  a  rule  Las  been  established,  which  is 
usually  called  "  The  rule  in  Howey.  Lord  Dartmouth,"  having 
been  laid  down  and  acted  upon  by  Lord  Eldou  in  that  case  (x), 
though  it  was  not  the  first  decision  to  that  effect  (y).  The 
effect  of  this  rule  is,  that  where  a  testator  limits  personal  pro- 
perty to  one  for  life  with  remainder  over,  it  is  prima  facie  to 
be  intended  that  the  testator  means  that  the  same  property 
which  is  enjoyed  by  the  tenant  for  life  should  go  to  those 
entitled  in  remainder ;  and  if  any  part  of  the  property  so 
given  be  of  a  wasting  nature,  as  Long  Annuities  or  leasehold 
estate,  in  order  to  effectuate  this  general  purpose  of  the  testa- 
tor, such  wasting  property  must  be  sold  aud  converted  into 
permanent  property  (in  other  words,  it  must  be  invested  in 
such  securities  as  are  approved  by  a  Court  of  Equity,  for  the 
benefit  of  all  persons  interested  in  it)  {z).  This  rule  has 
been  irrevocably  affirmed  in  many  subsequent  cases,  and  is 
unquestionably  the  law. 

But  it  is  quite  as  well  settled  as  the  rule  itself,  that  when 


ml 


Pickering, 


(y)   Pickering   v.    Pickering, 
M.  &  Cr.  299. 

(x)  7  Ves.  137. 

(j/)  Pickering 
M.  &  Cr.  298. 

(=)  Alcock  V.  Sloper,  2  M.  &  K. 
701,  702.  Macdonald  v.  Irvine,  8 
C.  D.  101.  The  rule  is  thus  de- 
scribed by  Romilly,  M.  R.,  in 
Morgan  v.  Morgan,  14  Beav.  82  : 
•'  Where  property  of  a  perishable 
nature  is  given  to  be  enjoyed  in 
succession,  the  object  of  the  tes- 
tator can  only  be  effected  by  con- 
verting the  property  into  perma- 
nent annuities,  and  giving  each 


person,  in  succession,  the  dividends 
of  the  fund."  Statements  of  Ww 
rule  will  also  be  found  in  Picker- 
ing V.  Pickeiing,  4  M.  &  Cr.  298, 
299,  by  Lord  Cottenlmm,  and  in 
Hinves  v.  Hinves,  3  Hare,  611,  bv 
Wigrani,  V.-C.  Where  upon  the 
construction  of  a  Will  the  trustees 
have  a  discretion  as  to  what  part 
of  the  testator's  estate  sliall  be 
converted,  the  Court  will  not  in- 
terfere with  such  iliscretion,  at  all 
events  if  a  considerable  time  lios 
elapsed  since  it  has  been  exercised. 
Be  Sewell's  Estate,  L.  R.  11  E(i. 
80. 
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any  indication  ip  to  be  found  in  the  Will  of  an  intention  by 
the  testator,  that  the  property  is  to  be  enjoyed  in  specie  in 
its  existing  state,  it  shall  be  so  enjoyed  (a).  And  a  great 
number  of  cases  (in  some  of  which  the  Court  has  laid  hold  of 
expressions,  apparently  unimportant,  as  sufficient  indications 
of  such  an  intention)  (h),  have  been  decided  on  this  principle, 
and  will  be  found  collected  in  the  note  below  (c). 
Nevertheless,  the  rule  must  prevail,  unless  some  expression 


(a)  Pickering  v.  Pickering,  4  M. 
&  C.  304,  per  Lord  Cottenhani, 
Gray  v.  Siggers,  15  C.  D,  74.  But 
though  in  such  case  investments 
limy  remain,  yet  debts,  such  as 
turnpike  bonds,  must  be  realised  : 
Holgate  V.  Jennings,  24  Beav. 
€23. 

(6)  In  Hinves  v.  Hinves,  3  Hare, 
611,  612,  Wigram,  V.-C,  said, 
that  the  Court  in  applying  the 
rule,  has  leant  against  conversion 
as  strongly  as  is  consistent  with 
the  supposition  that  the  rule  itself 
is  well  founded.  See  also  Mackie 
r.  Mackie,  6  Hare,  70,  77.  Morgan 
r.  Morgan,  14  Beav.  72.  There 
can  he  no  doubt  that  where  the 
conversion  would  defeat  the  in- 
tention of  the  testator  it  would  be 
postponed  until  after  the  death  of 
the  tenant  for  life,  and  the  rule 
in  Howe  v.  Lord  Dartmouth  would 
jiot  be  applied.  Collins  v.  Collins, 
2  M.  &  K.  703.  Bethune  r. 
Kennedy,  1  M.  &  C.  114.  Rowe 
V.  Rowe,  29  Beav.  276.  But  it  is 
<iuite  clear  that  the  rule  must  be 
applied,  unless  upon  the  fair  con- 
struction of  the  Will  you  find  a 
sufficient  indication  that  it  is  not 
to  be  applied,  the  burden  in  every 
case  being  upon  the  person  who  says 
that  the  rule  of  the  Court  of  Chan- 
cery ought  not  to  be  applied  in  the 
particular  case.  Sec  the  judgments 


of  James,  L.  J.,  and  Thesiger,  L.  J., 
in  Macdonald  v.  Irvine,  8  C.  D. 
101, 120,  124. 

(c)  Collins  V.  Collins,  2  M.  &  K. 
702.  Alcock  V.  Sloper,  2  M.  &  K. 
699.  Bethune  v.  Kennedy,  1  M. 
&  Cr.  114.  Pickering  v.  Picker- 
ing, 4  M.  &  Cr.  289.  Goodenough 
V.  Tremamondo,  2  Beav.  512. 
Vaughan  v.  Buck,  1  Phill.  Ch.  C. 
75.  Harvey  v.  Harvey,  5  Beav. 
134.  Daniel  v.  Warren,  2  Y.  & 
Coll.  Ch.  C.  290.  Hinves  v.  Hinves, 
3  Hare,  609.  Cafe  v.  Bent,  5  Hare, 
34.  Mackie  v.  Mackie,  5  Hare, 
70,  77.  Hubbard  v.  Young,  10 
Beav.  203.  Hunt  v.  Scott,  1  De  G. 
&  Sm.  :s!9.  Burton  v.  Mount,  2 
De  G.  &  Sm.  383.  Neville  v. 
Fortescue,  16  Sim.  333.  Bowden 
V.  Bowden,  17  Sim.  65.  Harris  v. 
Poyner,  1  Drew.  174.  Crowe  v, 
Crisford,  17  Beav.  507.  Marshall 
V.  Bremner,  2  Sm.  &  G.  237.  Va- 
chell  V.  Roberts,  32  Beav.  140. 
Hind  V.  Selby,  22  Beav.  373. 
Wearing  v.  Wearing,  23  Beav.  99. 
Skirving   v,   Williams,  24  Beav. 

275.  Holgate  v.  Jennings,  24 
Beav.  623.  Boys  v.  Boys,  28  Beav. 
436.     Rowe   v.   Rowe,    29    Beav. 

276.  Green  v.  Britten,  1  De  Gex, 
J.  &  S.  649.  Prendergast  v.  Pren- 
dergast,  3  H.  L.  C.  195,  219,  et 
seq. 
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of  intention  can  be  gathered  from  the  Will  that  the  property 
is  to  be  enjoyed  in  specie  id).  For  the  mere  absence  of  any 
direction  to  convert  the  property  is'  not  sufficient  to  preclude 
the  application  of  the  rule  (e). 


SECTION  IV. 

Of  the  Description  of  Legacies. 

The  object  of  this  Section  is  to  inquire,  to  what  property 
legatees  are  entitled  under  particular  modes  of  description  of 
the  thing  bequeathed. 
" Goods : "  "  Goods,"  "  chattels."    The  word  "goods  "  is  nomen  gene- 

ralissimmn:  and,  when  construed  in  the  abstract,  will  com- 
prehend all  the  personal  estate  of  the  testator,  as  stock,  bonds, 
notes,  money,  plate,  furniture,  »fec.  And  a  bequest  of  all  the 
"  chattels :  testator's  "chattels  "  will  have  the  same  eflfect  as  a  bequest  of  all 
«« effects :  his  "goods  and  chattels  "  (/).  So  the  word  "eifects,"  standing 
alone,  will  pass  the  whole  of  the  testator's  residuary  estate  (</). 


I 


(d)  Macdonald  v.  Irvine,  8  C.  D. 
101.  See  also  Lichfield  v.  Baker, 
13  Beav.  447.  Benn  v.  Dixon,  10 
Sim.  636.  Caldecott  v.  Caldecott,  1 
Y.  &  Coll.  Ch.  C.  312.  Sutherland 
V.  Cooke,  1  Coll.  498.  Johnson  v. 
Johnson,  2  Coll.  441.  Chambers 
V.  Chambers,  1 5  Sim .  1 83.  Pickup 
V.  Atkinson,  4  Hare,  624.  Morgan 
V.  Morgan,  14  Beav.  27.  Pren- 
dergast  v.  Lushington,  5  Hare, 
171.  3  H.  L.  C.  195.  Thornton 
V.  Ellis,  15  Beav.  193.  Blann  v. 
Bell,  6  De  G.  &  Sm.  658.  2  Do 
Gex,  M.  &  G.  775.  Murton  v. 
Markby,  18  Beav.  126.  Hood  v. 
Claphara,  19  Beav.  90.  Jebb  v. 
Tugwell,  20  Beav.  84.  7  De  Gex, 
M.  &  G.  663. 

(e)  Morgan  v.  Morgan,  14  Beav. 


83.  See  further  as  to  the  applica- 
tion of  the  rule,  pest,  p.  1246  et  seq. 

if)  Co.  Lit.  118,6.  Swinb.Pt.7, 
s.  10,  pi.  8.  Crichton  v.  Synies,  3 
Atk.  62,  Kendall  v.  Kendall,  4 
Russ.  Chanc.  Cas.  370. 

{g)  Campbell  v.  Prescott,  To 
Ves.  507.  Heame  v.  Wigginton, 
6  Madd.  119.  Parker  v.  Mar- 
chant,  1  Y.  &  Coll.  Ch.  C.  290.  A 
gift  of  "all  my  furniture,  plate, 
linen,  and  other  effects  that  may  be 
in  my  possession  at  the  time  of  my 
death,"  was  held  to  pass  the  re- 
siduary personal  estate  of  the  tes- 
tatrix. Hodgson  V.  Scyi,  2  C.  D. 
122.  And  see  In  the  goods  of 
Jupp  [1891],  P.  300.  A  gift  of 
"my  sheep  and  all  the  rest  re- 
sidue, moneys,  chattels,  and  aU 
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So  the  general  personal  estate  will  pass  under  a  bequest  of 
the  testator's  "  property  "  (/i). 

But  where  the  bequest  is  of  "  all  my  goods  "  (or  "  of  all 
my  chattels")  at  a  particular  place,  the  legacy  is  restricted 
to  such  things  only  as  savour  of  locality,  as  furniture  not 
attached  to  the  freehold,  plate,  linen,  Bank-notes,  and  ready 
money  (i).  And  under  such  a  bequest,  bonds  and  other 
choses  in  action  do  not  pass  (k).  Nor  will  they  pass  by  a 
bequest  of  "  all  things  "  in  a  particular  house  (l).    It  has 
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'  property : 


other  my  effects"  passes  all  the  free- 
hold as  we'd  as  the  personal  estate. 
Smyth  V.  S-;myth,  8  C.  D.  561.  But 
a  bequsp/i;  of  any  money  that  may 
result  from  a  sale  of  ny  effects, 
fullowetl  by  a  specific  beijuest  of  a 
M-atch,  was  held  not  sufficient  to 
pass  the  residue.  In  the  goods  of 
O'Loughlin,  L.  R.  2  P.  &  D.  102. 
See  Ponton  v.  Dunn,  1  Buss.  &  M. 
402,  where,  under  a  bequest  of 
"  all  other  my  estate  and  effects  of 
whatsoever  nature  or  description," 
an  interest  in  a  partnership  was 
held  to  pass.  In  the  case  of  Hall 
V.  Hall  [1891],  3  Ch.  389,  it  was 
held  that  although  in  a  will  the 
use  of  the  word  "devise  "  or  of  the 
expression  "whatsoever  the  same 
may  be,"  would  not  of  itself  be 
enough  to  make  the  word  "efiPects" 
include  real  estate,  yet  the  com- 
bination of  "devise"  with  the 
words,  "  whatsoever  the  same  may 
be  and  wheresoever  the  udme  may 
be  situate,"  followed  in  a  subse- 
quent clause  by  the  word  "pro- 
perty" used  as  equivalent  to 
"  effects,"  was  enough  to  show  the 
intentionof  the  testator  to  dispose  of 
real  estate.  This  case  was  affirmed 
on  appeal  [1892],  1  Ch.  361. 

(/i)  Tyrone  v.  Waterford,  1  De 
Gex,  F.  &  J.  613.  A  testator  "de- 
vised and  bequeathed  his  lands 

W.E.— VOL.  U.  * 


and  property  whatsoever  in  Aus- 
tralia," together  with  the  arrears 
of  rent  to  A.  and  B.  their  "  heirs 
and  assigns : "  this  was  held  to 
pass  the  testator's  personalty  in 
Australia.  Eobinson  v.  Webb,  17 
Beuv.  260.  A  bequest  of  "my 
property  not  in  England  and  in 
ihe  hands  of  my  attorney  abroad 
consisting  of  Russian  bonds,  &c.," 
was  held  to  pass  all  the  testator's 
property  abroad  without  limita- 
tions. Drake  v.  Martin,  23  Beav. 
89. 

(i)  Countess  of  Aylesbury's  case, 
cited  by  Lord  Hardwicke,  in 
Chapman  v.  Hart,  1  Ves.  Sen.  273. 
Green  v.  Symonds,  1  Ero.  C.  C. 
129,  in  notis. 

{k)  Ibid.  Moore  v.  Moore,  1  Bro. 
C.  C.  127.  Jones  v.  Sefton,  4  Ves. 
166.  Hertford  v.  Lowther,  7  Beav. 
1.  But  a  bequest  of  "all  my 
estate  and  effects'  in  Mauritius  " 
will  pass  the  iinpaid  purchase- 
money  of  real  estate  in  Mauritius 
sold  by  the  testator  to  persons 
residing  in  that  island.  Guthrie 
V.  Walrond,  22  C.  D.  573. 

{I)  Popham  V.  Lady  Aylesbury, 
Ambl.  68.  So  in  Fleming  v. 
Brook,  1  Scho.  &  Lefr.  31 8,  where 
the  bequest  was  of  all  testator's 
property  in  A.'s  house,  excei^t  a 
particular  boTid,  Lord  Redesdale 
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been  suggested,  indeed,  that  exchequer  notes,  promissory 
notes  payable  to  the  bearer,  exchequer  bills,  and  bills  of 
exchange  endorsed  in  blank,  being,  accordijijr  to  modern 
decisions  in  the  Courts  of  Law,  considered  rather  as  money 
in  possession  than  choses  in  action,  might  pass  under  such  a 
bequest  as  well  as  Bank-notes  (m).  However,  in  Stuart  v. 
Bute  («),  Lord  Eldon  said,  "  I  have  seen  Lady  Aylesbury's 
case,  vrhich  is  also  mentioned  by  Lord  Mansfield  in  Miller 
V.  Race  (o),  but  has  never  been  cited  accurately :  It  was  a 
bequest  of  *my  house,  and  all  that  shall  be  in  it  at  my 
death  : '  Lord  Hardwicke  held  that  cash  pab;sed,  and  Bank- 
notes, which  Lord  Hardwicke  there,  I  do  not  know  why, 
considered  as  cash,  but  not  promissory  notes  and  securities, 
as  they  were  the  evidence  of  title  to  things  out  of  the  house, 
and  not  things  in  it :  Bank-notes  I  think  just  in  the  same 
situation."  In  Brooke  v.  Turner  (p),  a  testatrix  bequeathed 
to  her  niece,  her  pictures  and  her  collection  of  coins  (except 
those  of  the  two  last  and  present  kings)  in  and  about  her 
dwelling-house ;  and  all  the  residue  of  her  estate,  both  real 
and  personal  (except  as  otherwise  disposed  of),  she  gave  to 
her  grandchildren ;  and  she  directed  that,  from  and  after  the 
day  of  her  interment,  all  the  property  over  which  she  had  any 
disposing  power,  in   and   about  her  dwelling-house  (except 


held  that,  in  spite  of  the  inference  to 
be  drawn  from  the  exception,  choses 
in  action  generally  did  not  pass. 
This  decision  has  been  doubted  : 
See  Hotham  v.  Sutton,  15  Ves.  319. 
Post,  p.  1046  (rf).  But  it  appears  to 
be  recognised  by  Lord  Cottenham, 
when  Master  of  the  Rolls,  in  Arnold 
V.  Arnold,  2  Mylne  &  K.  374. 
The  case  of  Fleming  v.  Brook 
{ubi  stip.),  which  seems  to  have 
been  decided  on  the  authority  of 
Moore  v.  Moore,  1  Bro.  C.  C.  127, 
is  referred  to  with  disapproval  by 
Cotton,  L.J.,  in  Ee  Prater,  37  C.  D. 
481,  487,  who  says,  "  In  Moore  v. 
Moore  the  words  were  '  goods  and 


chattels,'  and  Lord  Redesdale  said 
that  goods  and  chattels  did  not 
apply  to  notes,  bills  of  exchange, 
or  bonds,  and  there  was  not  any- 
thing to  give  a  more  enlarged 
meaning  to  those  words,  I  do  not 
think  that  the  case  of  Moore  r. 
Moore  has  the  effect  which  Lord 
Redesdale,  according  to  the  report, 
seems  to  have  attributed  to  it." 

(m)  Collins  v.  Martin,  1  Bos.  & 
Pull.  648.  Wookey  v.  Pole,  4  B. 
&  A  1.    See  ante,  pp.  686, 687, 739. 

(n)  11  Ves.  662.  3.  C.inDoin. 
Proc.  1  Dow.  73. 

(o)  1  Bur.  457. 

(p)  7  Sim.  671. 


said 
not 

uige, 

any- 
larged 

onot 
)ore  I'. 


4B. 

17,739. 

.Dom. 
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•what  8lie  had  otherwise  given)  should  belong  to  her  niece, 
and  not  be  subject  to  diminution  except  by  her  personal  act 
and  authority:  After  the  testatrix's  death,  guineas,  sove- 
reigns, Bank  of  England,  country  bank,  and  promissory  notes, 
and  a  mortgage,  to  a  large  amount  in  the  whole,  were  found 
in  her  house :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the 
niece  (notwithstanding  an  annuity  and  a  sum  in  gross  were 
given  to  her  by  the  Will)  was  entitled  to  the  guineas  and 
sovereigns,  and  also  to  the  Bank  of  England  no*^^es,  but  not  to 
the  country  bank  or  promissory  notes,  or  the  mortgage :  His 
Honor  observed,  that  Lord  Hardwicke  held  that  Bank  of 
England  notes  passed  under  the  bequest  in  Lady  Aylesbury's 
Case,  and  that  Lord  Eldon,  though  he  expressed  a  doubt  as 
to  the  principle  of  that  decision,  did  not  expressly  overrule 
it  {q).  Again,  in  Hertford  v.  Lotvther  (r),  it  was  held  by 
Lord  Langdale,  M.  R.,  that  a  bequest  of  "  all  the  goods  and 
chattels,  plate,  linen,  money  at  the  bankers,  or  stock  in  the 
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(q)  See  also  Lord  Eedesdale's 
judgment  in  Fleming  v.  Brook,  1 
Scho.  &  Lefr.  3 19,  and  Lord  Lang- 
dale's  in  Hertford  v,  Lo^vther,  7 
Etav.  9.  It  will  be  observed  that 
altliough  there  are  a  great  many 
cases  which  lay  down  that  choses 
inaction  cannot  be  referrod  to  as 
nf  any  particular  locality,  yet 
there  are  cases  where  a  gift  of 
property  in  a  particular  locality 
has  been  held  to  include  debts  due 
from  persons  in  that  locality.  See 
Nisbett  V.  Murray,  6  Ves.  149. 
Arnold  v.  Arnold,  2  M.  &  K.  365. 
Tyrone  v.  Waterford,  1  De  G.  F. 
i:  J.  613,  625.  It  would  seem 
that  the  latter  cases  go  upon  this, 
that  there  was  in  the  Wilis  a 
sufficient  indication  of  intention  to 
include  under  the  description  of 
property  in  a  particular  place  that 
which  really  cannot  have  any 
locality.    See  per  Cotton,  L.J.,  in 


Re  Prater,  37  C.  D.  481,  486.  It 
would  seem  that  in  construing 
such  words  respecting  property 
described  locally,  the  older  cases 
not  give  them  a  stereotyped 
meaning,  but  in  every  Will  such 
words  must  receive  light  and 
colour  from  the  context  and  cir- 
cumstances of  the  testator.  See 
per  Bowen,  L.J.,  ibid.  488.  In 
this  case  the  decision  was  largely 
based  upon  the  ground  that  if  the 
strictest  and  narrowest  construc- 
tion was  put  upon  the  words  em- 
ployed by  the  testator,  '  my  pro- 
perty at  Rothschild's  Bank,"  the 
evidence  showed  that  there  was 
nothing  at  all  .  the  Bank  to 
which  these  words  could  apply, 
and  that  such  a  construction 
would  render  the  bequest  in- 
sensible. 
(?•)  7  Beav.  1. 


ill 
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Monto  de  Milauo,  linen,  Lorses,  carriages,  &c.,  I  may  die 
possessed  of  at  Milan,"  did  not  pass  Polish  certificates  and 
Neapolitan  bordereaux  (being  government  obligations)  there 
situate,  entitling  the  bearer  to  receive  the  interest  and  capital 
at  a  future  time :  inasmuch  as  the  authorities  determine, 
that,  in  such  cases,  choses  in  action,  except  Bank-notess,  are 
not  to  be  considered  as  having  the  locality  of  the  places  where 
the  securities  arc.  It  was  further  held  that  such  securities 
could  not  be  considered  as  money  or  cash:  And  that,  not 
having  their  locality  at  Milan,  they  did  not  pass  under  the 
words  "  &j.  at  Milan."  This  decision  was  affirmed  on  appeal 
to  the  Lord  Chancellor  (s). 

By  the  term  "  household  goods,"  everything  of  a  permanent 
nature,  i.e.  articles  of  household  use  which  are  not  consumtl 
in  their  enjoyment,  that  were  used  in,  or  purchased,  or  other- 
wise acquired  by  a  testator,  for  his  house,  will  pass  to  the 
legatee.  But  goods  in  his  house,  which  are  also  goods 
in  the  way  of  his  trade  or  business,  will  not  pass  :  as  where 
the  testator,  utider  a  contract  with  government,  was  possessed 
of  seven  hundred  beds,  which  he  employed  in  entertaining 
sick  and  wounded  seamen  of  the  royal  navy  (<). 

Plate  will  pass  by  this  term  (w),  and  it  should  seem  that 
it  is  not  of  any  consequence  whether  the  plate  was  in  com- 
mon use  or  not,  provided  it  were  suitable  to  the  situation  autl 
quality  of  the  testator  (x). 

But  articles  found  in  the  house  whose  use  is  in  their  con- 
sumption, as  malt,  hops,  or  victuals,  will  not  pass  (//).  Nor 
will  guns  and  pistols  pass,  if  used  in  riding  and  shooting  of 
game,  though  they  may  in  some  sense  be  for  defence  of  the 


Jl 


(*)  See    7    Bear.    Addenda   et         (x)  Kelly  v.  Powlett,  Ainbl.  60J, 


Corrigenda. 

(t)  Pratt  r.  Jackson,  2  P.  Wma. 
302.  S.  C.  in  error,  1  Bro.  P.  C. 
222,  Tonil.  edit. 

(u)  Lillcott  V.  Compton,  2  Vem. 
638.  Snelson  v.  Corbett,  3  Atk. 
370. 


approved  by  Lord  Alvanley  in 
Porter  v.  Tournay,  3  Ves.  313. 
But  the  judgmentf5  in  all  the  older 
cases  rely  on  the  ji^ate  beiu},'  com- 
monly used  by  the  family. 

(y)  Slauning  v.  Style,  3  P.  Wm^ 
334. 
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house :  but  a  clock  in  the  house,  if  not  fixed  ".creto,  will  be 
included  in  the  words  "  household  goods  "  (^). 
Wliere  the  testator  directed  that  all  his  plate,  funituro,   "Goods and 

TTiif   chattels,  &c., 

household  goods,  &c.,  &c.,  and  other  "  (joocls  and  chattels,     in  ami  about 
&c.,  &c.,  which  should  bo  in  and  about  his  dwelling-house  ''^  "<"'**•' 
and  outhouses  at  A.  at  his  death,  should  bo  enjoyed  by  such 
person  as  should  be  entitled  to  his  estate  under  his  son's 
marriage  settlement ;  Lord  Henloy  held  that  running  horses 
were  within  the  words  (a). 

In  another  case,  the  testator  bequeathed  to  Lady  S.  all  the 
residue  of  his  xiersonal  estate  and  effects,  except  such  part  as 
should  be  in  and  about  his  hortsc  at  C,  which  part  he  gave  to 
his  sou,  and  directed  the  household  furniture  to  go  as  heir- 
looms :  In  an  iron  chest  at  C,  in  which  the  steward  kept  the 
cash,  was  found  a  bond  for  arrears  of  rent,  and  the  sum  of 
379^  Ss.  dd.  in  cash  ;  Lord  Loughborough  decided  that  the 
bond  and  cash  did  not  pass  to  the  son  (6) .  .      ■ 

The  words  "  goods,"  "  chattels,"  and  other  general  terms,   "tioods"  and 
if  coupled  with  other  words  of  a  limited  signification,  will  be  worTs*re""™ 
restrained  to  things  ejusdem  generis 

tator  bequeathed  to  his  niece  all  his  goods,  chattels,  house- 
hold stufi",  furniture,  and  other  things,  which  should  be  in  his 
house  at  A.,  it  was  decreed  that  cash  found  there  at  the 
testator's  house  did  not  pass ;  for  by  the  words  "  other 
things  "  should  be  intended  things  of  like  nature  and  species 
with  those  before  specified  (c). 


Thus,  where  the  tes-  stricted  by  the 

context. 


(;)  Ibid.  See  also  Cole  v.  Fitz- 
gerald, 1  Sim.  &  Stu.  189.  Post, 
p.  1050. 

(a)  Gower  r.  Gower,  Ambl.  61, 

{b)  Jones  V.  Sefton,  4  Ves. 
166. 

(c)  Trafford  v.  Bcrrige,  1  Eq. 
Cas.  Abr.  201,  pi.  14.  See  for 
other  instances,  Rawlinga  v.  Jen- 
nings, 13  Ves.  39,  46,  Collier  v. 
Squire,  3  Russ.  Chanc,  Cas.  467. 
Lamphier  v.  Despard,  2  Dr.  & 
Warr.  59.    See  also  the  judgment 


of  Knight  Bruce,  V.-O.,  in  Parker 
V.  Marchant,  1  Y,  &  Coll.  Ch.  0. 
301—304.  Mullins  v.  Smith,  1 
Dr.  &  Sm.  204.  Clifford  v.  Arun- 
flell,  1  De  Gex,  F,  &  J.  307,  In 
the  goods  of  Ludlow,  1  Sw,  &  Tr. 
29,  JIanton  v.  Tahois,  30  C,  D. 
92,  The  expression  "  &c."  refers 
only  to  property  ejusdem  generis, 
Newman  v.  Newman,  26  Beav. 
220.  Barnaby  v.  Tassell,  L.  E. 
11  Erj.  3G3,  But  see  Chapman  v. 
Chapman,  4  C,  D,  800,  where  the 
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But  where  the  bequest  was  of  all  the  testatrix's  plate, 
linen,  household  goods,  and  other  ejects,  money  excepted, 
Lord  Eldon  held,  that  although  it  was  now  settled  that  the 
words  "other  effects"  mean,  in  general,  effects  cjusdem 
f/enem,  yet  in  this  case  all  the  residuary  estate  (including 
leaseholds,  stock,  a  promissory  note,  jewels,  wearing  apparel, 
a  carriage,  wines,  &c.),  except  money,  should  pass :  for  the 
disposition,  by  reason  of  the  express  exception,  must  be  taken 
to  comprehend  all  that  she  had  not  excluded,  which  was  money 
only  (d). 

Several  other  authorities  may  be  found,  which  show  that 
this  rule  is  not  of  universal  application  (c). 

In  Kendall  v.  Kendall  (/),  it  was  holden  by  Lord  Lynd- 
hurst  that  a  bequest  of  "  all  monies,  goods,  chattels,  clothmj, 
tCr.,  my  property,  which  may  remain  after  paying  my  funeral 
expenses  and  debts,"  would  pass  the  testator's  interest  in 
stock  and  money,  inasmuch  as  the  words  "  monies,  goods, 
and  chattels,"  would  pass  the  whole  personal  estate,  including 
stock,  and  the  introduction  of  the  words  "  clothing,  &c.,"was 
not  for  the  purpose  of  qualifying  the  former  terms,  but 
resulted  from  the  anxiety  of  the  testator  to  enumerate  every 
species  of  property  which  occurred  to  him  {y). 


residue  was  held  to  pass  on  the 
ground  that  "  although  the  words 
which  the  testator  iised  were  not 
artistic  still  they  lead  to  only  one 
possible  conclusion,  viz.,  tliat  he 
intended  to  make  his  wife  his 
universal  residuary  legatee,"  per 
Jessel,  M.K.,  p.  801. 

(d)  Hotham  v.  Sutton,  15  Ves. 
319.  See  Accord.  Ivison  v.  Gas- 
siot,  3  De  Gex,  M.  &  G.  958.  See 
also  Brooke  v.  Turner,  ante,  p. 
1042. 

(e)  Parker  v.  Marchant,  1  Y.  & 
C.  Ch.  C.  290,  301,  302.  Chap- 
man  v.  Chapman,  4  C.  D.  800,  and 
pott,  note  (i).     Most  of  the  excep- 


tions fall  within  another  rule 
viz.,  that  the  entirety  whicli  kis 
Leeii  expressly  and  definitely  given 
shall  not  be  prejudiced  by  an  im- 
perfect and  inaccurate  enumeratinn 
of  the  particulars  of  the  specilic 
gift.  West  V.  Lawson,  11  H.  L.C, 
375,  384.  See  also  Dean  v.  Gib- 
son, L.  R.  3  Eq.  713,  717,  ami 
compare  Cambridge  v.  Rous,  8 
Ves.  12. 

(/)  4  Russ.  Chanc.  Cas.  360. 
See  also  Fleming  v.  Burrows,  1 
Russ.  Chanc.  Cas.  276. 

(g)  See  further  Gover  v.  Davis, 
29  Beav.  222.  Swinfen  v.  Swiiifeu, 
ihid.    207.     Nugee  v.  Chapman, 
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So  in  Arnold  v.  Arnold  (h),  the  testator  by  a  Will  exe- 
cuted in  India,  where  he  and  his  family  then  resided,  be- 
queathed, among  other  legacies,  "to  my  dear  wife  l.OOOf. 
sterling ;  also  my  wines  and  property  iu  England  : "  The 
Master  found,  by  a  special  report,  that  the  testator's  pro- 
perty in  England  at  the  time  of  his  decease  consisted  of 
the  following  particulars ;  viz.  a  sum  of  734^.  17s.  Gd.,  being 
cash  and  bills  in  the  hands  of  his  bankers ;  certain  wines 
which  the  executors  had  subsequently  giveji  up  to  the  tes- 
tator's widow ;  a  box  containing  wearing  apparel ;  the  sum 
of  800L  10s.  Id.,  new  four  per  cent,  annuities  standing  in 
the  names  of  trustees ;  the  sum  of  BGl.  18s.  6d.  the  arrears 
of  a  pension  payable  out  of  the  Exchequer  ;  the  sum  of  501. 
due  on  the  balance  of  an  account ;  and  a  reversionary  inte- 
rest in  the  dividends  to  accrue  on  the  sum  of  1,715^  12s. 
in  the  three  per  cents,  during  the  life  of  another  person  : 
On  the  one  side  it  was  contended  that  the  widow,  under 
this  bequest  of  the  testator's  wines  and  property  in  England 
took  nothing  but  the  box  of  wearing  apparel,  on  the  ground 
of  there  being  nothing  else  among  the  several  articles  and 
property  in  England  ejusdem  generis  with  the  wines  :  On  the 
other  side  it  was  insisted  that  the  terms  were  general,  and 
applied  to  every  description  of  prooerty  to  be  found  existing 
iu  England  at  the  time  of  the  testator's  decease  ;  and  it  was 
argued,  on  the  part  of  the  widow,  that  the  bequest  of  the 
testator's  wines  could  not  be  considered  as  limited  to  wines 
in  England,  but  that  it  included  all  his  wines,  wherever 
existing :  Lord  Cottenham  held,  that  the  wines,  as  well  as 
the  property  subsequently  spoken  of,  were  limited  to  the 
locality  of  England ;  but  that  the  widow  took  all  the  several 
descriptions  of  the  testator's  property  which  the  Master  had 
reported  to  have  been  in  England  at  the  time  of  his  death  : 
And  his  Lordship  observed,  that  the  mere  enumeration  of 
particular  articles,  followed  by  a  general  bequest,  obviously 

ih\i.  290.      Molyneux  v.  Eowe,      127.    Kingo;.  George,  5  C.  D.  627. 
8  De  Gex,  M.  &  G.  368.    In  the      Re  Fleetwood,  15  C.  D.  594. 
goods  of  Goodyar,  1  Sw.  &  Tr.         (A)  2  M.  &  K.  365. 
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did  not  of  necessity  restrict  the  general  bequest ;  becauso 
a  testator  often  tlirov/s  in  such  specific  vords,  and  then 
v/inds  up  the  catalogue  with  some  comprehensive  expression, 
for  tiie  very  purpose  of  preventing  the  bequest  from  being  so 
restricted  :  The  learned  Judge  added  that  he  had  been  unable 
to  discover  any  instance  in  which  the  word  "property" 
had  been  confined  to  articles  of  the  description  before  enu- 
merated, unless  where  other  expressions  occurred  from  which 
it  was  clear  that  the  word  was  not  there  used  in  its  ordinary 
sense. 

Again,  the  word  "effects,"  when  inserted  in  a  residxiarij 
disposition,  will  not  be  confined  to  articles  ejusdem  generis 
with  those  preceding  it :  Thus  where  the  bequest  was  of  all 
the  testator's  sugar-house,  &c.,  stock,  with  jewels,  plate, 
household  goods,  furniture,  and  all  effects  Ji\atsoever,  the 
general  residue  passed  (t). 

An  instance  of  the  restraint  of  general  words  by  the  con- 
text may  bo  adduced  in  the  doctrine,  that,  where  the  legatee 
has  a  money  legacy,  this  circumstance  is  to  be  considered  as 
clearly  manifesting  an  intention  to  confine  the  import  of  the 
word  "  goods  "  or  the  like,  so  as  to  prevent  it  passing  loady 
money  (A). 

"  Household  Furniture :  "  By  this  expression,  all  personal 
chattels  will  pass  that  may  contribute  to  the  use  or  conveni- 
ence of  the  householder,  or  the  ornament  of  the  house  {I),  as 
plate,  linen,  china,  both   useful  and  ornamental,  and  pic- 


(i)  Campbell  v.  Fresco tt,  15 
Ves.  500.  'Mitchell  v.  Mitchell, 
5  Miuld.  G9.  See  also  Parker  v. 
Marchant,  1  Y.  &  Coll.  Ch.  C.  .^OO. 
Fisher  v.  HephurK,  14  Beiiv.  G2G. 
Be  Kendall's  Trust,  14  Beav.  G08. 
Everall  v.  Browne,  1  Sm.  &  O. 
368.  Dean  v.  Gibsoi ,  L.  R.  3  Ecp 
713.  In  the  goods  of  Sharman, 
L.  R.  1  P.  &  D.  661.  Hodgson  v. 
Jex,  2  C.  D.  122.  So  copyholds 
were  held  to  pass  by  the  words 


"  money,  property,  and  effects " 
aided  by  the  context.  Streatlield 
V.  Cooper,  27  Beav.  338. 

{k)  Roberts  v.  KiifHn,  2  Atk. 
113.  See  Brooke  V.  Turner,  a»<c, 
p.  1042. 

(0  By  Sir  T.  Clarke,  M.  R.,  in 
Kelly  V.  Powlett,  A!nbl.  GIO.  See 
also  Cole  v.  Fitzgerald,  1  Sim.  & 
Stu.  18!).  Tempest  v.  Tempest, 
2  Kay  &  J.  635.  Field  v.  Peckett 
29  Beav.  573. 
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ture?  (m) :  But  goods  or  plate  in  tlio  possession  of  the  tes- 
tator in  the  way  of  his  trade,  will  not  pass  (n) :  nor  hooks  (o) : 
nor  wineu  (jj).  As  a  general  rule  a  bequest  of  "household 
faruiture  "  will  not  pass  the  tenant's  fix^,ures  in  a  leasehold 
house  occupied  by  the  testator  (q). 

lu  Crcmorne  v.  Antrohus  (s),  a  testator  by  his  Will  be- 
queathed his  leasehold  dwelling-house,  together  with  all 
Lis  pictures,  prints,  drawings,  or  paintings  in  miniature  or 
enamel,  with  all  his  gold  and  silver  coins,  medals,  watches, 
and  trinkets,  ^f  every  kind  whatsoever ;  as  also  his  coaches, 
/carriages,  harness,  and  furniture  to  the  same  belonging  j  and 
also,  all  and  singular  the  fixtures  appurtenant  to  his  said 
leasehold  messuage,  together  with  the  household  furniture, 
plate,  hnen,  wines,  liquors,  and  other  his  estate  and  effects 
whatsoever,  in  and  about  the  same,  and  that  should  be  in 
his  possession  at  the  time  of  his  decease,  or  in  and  about 
his  said  dwelling-house,  or  the  outhouses  and  offices  appur- 
tenant thereto,  and  by  him  held,  used,  occupied,  and  enjoyed 
therewith :  By  a  codicil  he  made  a  different  disposition  of 
the  house,  "  with  all  its  furniture  and  appurtenances  there- 
unto belonging :  "  It  was  held  by  Lord  Lyndhurst,  that 
pictures  placed  in  the  house  as  ornamental  furniture,  ajid 
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(ro)  Kelly  v.  Powlett,  Aml)l. 
611.  See  ante,  p.  1044,  as  to  plate. 
Whether  a  bust  will  pass  under 
the  words  "household  goods, 
furniture,  fixtures,"  qucere:  See 
Willis  V.  Curtois,  1  Beav.  189. 

(ii)  Tic  Farrant  v,  Spencer,  1 
Vc8.  Sen.  97.  Manning  v.  Pur- 
cell,  7  Do  Gex,  M.  &  G.  55. 

(o)  BriJgnian  v.  Dove,  3  .itk. 
202.  Relly  v.  Powlttl,  Ai.;l.l. 
(ill.  Porter  v.  Tounuiy,  3  Ves. 
311.  But  hooks  T/ere  held  to  pass 
upou  an  appri-ent  intention  that 
tlic  testator's  house  should  not 
he  dismantled,  but  kept  as  a  resi- 
dence foi'  his  widow  and  children  : 
Ouseley  v.  Austruther,  10  Beav. 


462. 

(p)  Porter  v.  Tournay,  3  Ves. 
311. 

(q)  Finney  v.  Grice,  10  C.  D. 
13.  There  may,  however,  be 
special  circumstances  in  particular 
ca-'cs  from  which  the  intention  of 
the  testator  to  ]iass  the  iixtures 
under  the  word  "  furniture  "  may 
^x  gathered,  as  in  Paton  v.  Shep- 
pard,  10  Sim.  186.  In  Slanning 
V.  Stylo,  3  P.  Wms.  336,  Lord 
Talbot  hold  that  the  clock  of  the 
house  if  not  JiMd  to  it  was  in- 
cluded iu  a  bequest  of  liouseludd 
goods. 

(s)  5  Russ.  312. 


1050 


"Fixed 
furniture. ' 


I  i 


"  Household 
effects  : " 


,  Of  Legacies.        [Pt.  iii.  Bk.  iii. 

the  plate  and  linen,  passed  by  the  codicil :  but  that  the 
codicil  had  no  operation  on  the  disposition  made  by  the  Will 
of  the  books,  the  gold  and  silver  coins,  trinkets,  and  things 
of  that  nature. 

In  Birch  v.  Datcson  (t),  A.  bequeathed  his  leasehold  mes- 
suage, with  the  grates,  stoves,  coppers,  locks,  bolts,  keys, 
bells,  and  other  fixtures,  and  fixed  furniture,  to  V.  for  life ; 
and  the  household  goods,  furniture,  plate,  linen,  china,  books, 
wines,  and  liquors,  and  other  properties  in  the  messuage,  not 
being  comprehended  under  the  preceding  terrxxB,  fixtures  and 
fixed  furniture,  to  V.  absolutely :  There  were  in  the  messuage, 
looking-glasses,  standing  on  chimney-pieces,  and  nailed  to  the 
wall ;  and  a  bookcase  standing  on  (but  not  fastened  to) 
brackets,  and  screwed  to  the  wall :  and  the  Court  of  King's 
Bench  held,  that  V.  took  only  a  life  interest  in  these,  because 
they  came  within  the  term  "  fixed  furniture." 

In  Cole  V.  Fitzgerald  (u),  it  was  held  by  Sir  John  Leach, 
V.  C,  that  the  words  "  household  furniture  and  other  house- 
hold effects,  of  or  belonging  to  the  testator's  dwelling-house 
and  premises  at  his  decease,"  comprised  all  property  in  the 
house  or  on  the  premises  intended  for  use  or  consumption 
therein,  or  for  ornament  thereof ;  and  that  it  included  pistols, 
apparatus  for  turning,  models,  pictures,  an  organ,  a  parrot, 
books  {x),  wine  and  liquors  ;  but  not  a  pony,  cow,  or  fowling- 
pieces,  unless  it  was  proved  they  were  kept  for  defence  of  the 
house  :  If  a  hay-stack  was  only  for  use,  it  would  pass  ;  if  for 
sale,  it  would  not :  And  this  decision  was  afterwards  affirmed 
by  Lord  Lyndliurst  (jj). 

In  Fitzgerald  v.  Field  (z),  the  testator  directed  that  bis 
household  furniture,  &c.,  and  utensils  in  and  about  his 
mansion-house  at  H.  should  go  with  the  mansion-house,  and 


(0  2  Adol.  &  Ell.  37. 

(u)  1  Sim.  &  Stii.  189. 

(x)  So  books  will  pass  under  a 
bequest  of  "other  articles  of  do- 
mestic use  and  enjoyment : "  Corn- 
wall V.  Cornwall,  12  Sim.  303. 


(y)  3  Russ.  Clianc.  Cas.  301. 
According  to  the  latter  reportei, 
the  Vice  Chancellor  declai-ed  Unit 
the  parrot  did  not  pass. 

{z)  1  Russ.  Chanc.  Cas.  427. 


1. 


((()  Cox  V.  Godsalve,  6  East, 
G04,  note.  West  v.  Moore,  8  East, 
339.  Rudge  v.  Winnall,  12  Buav. 
357.  But  see  Vaisey  v.  Reynolds, 
")  Ruas.  12,  v/liicb,  however,  was 
vlisapproved  in  lie  Roose,  17  C.  D. 
lino.    Ante,  p.  627,  note  (a). 

{b)  Brooksbank  v,  Wentworth, 
3  Atk.  (54.  As  to  whui  will  pass 
liy  "Live  and  dead  stock,"  see 
Porter  v.  Touniay,  3  Ves.  313. 
Randall  v.  Russell,  3  Meriv.  190. 
As  tu  what  passes  by  a  bei^uest 


of  "  Stock  in  Trade,"  see  Elliott  v. 
Elliott,  9  M.  &  W.  23.  As  to  a 
gift  of  "  Plant  and  goodwill  in  my 

business  in street,"  see  Blake 

r.  Shaw,  Johns.  732.  As  to  a  gift 
of  "  Farming-stock  and  effects," 
see  _^Harvey  v,  Harvey,  32  Beav. 
441.' 

(c)  6  Russ.  17,  in  notis,  coram 
Willes,  Justice,  and  Masters  Hol- 
ford.  Browning,  and  Orde. 

(d)  Dyer,  59,  pi.  15. 
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that  for  that  purpose,  his  trustees  should  make  an  inventory 
of  the  furniture,  &c.,  and  utensils,  which  should  be  found  in 
and  about  his  mansion-house  and  premises  at  the  time  of  his 
decease  :  It  was  holden  that  those  words  did  not  pass  farming 
utensils  on  lands  at  H.  occupied  by  the  testator  along  with 
the  mansion-house. 

"  Stock  on  farm :  "  By  this  term,  not  only  all  moveable 
property  upon  or  belonging  to  the  farm  will  pass ;  but 
also,  as  it  should  seem,  growing  crops  (a) ;  and  in  one  case, 
from  the  context,  it  was  held  to  include  stock  in  the  malt 
trade  (6).  A;  ^ 

Li  Steward  v.  Cotton  (c),  a  testator  devised  a  farm  to  his 
wife  for  life,  remainder  to  A.  in  fee,  xfith.  all  the  stock  which 
should  be  on  it  at  the  time  of  his  decease,  which  it  was  his 
will  should  be  kept  up  by  his  wife  during  her  life,  and  go 
along  with  the  farm  :  and  he  bequeathed  the  residue  of  his 
estate  a^^d  eifects,  real  and  personal,  to  his  wife  absolutely : 
The  testator  died  in  July  :  The  wife,  having  severed  the  grow- 
ing crops  and  stacked  them  on  the  farm,  died  in  the  following 
September,  when  the  remainderman  entered  and  took  pos- 
session both  of  the  farm  and  of  the  crops  which  had  been  so 
severed  :  And  it  was  hela,  that  the  personal  representative  of 
the  wife  was  entitled  to  those  crops. 

"  Utensils."  Under  this  term  plate  or  jewels  will  not  pass, 
according  to  the  opinion  of  the  Judges,  in  Dame  Latimcfs 
Casc(d).  -    I  . 
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"  Moneys."  Where  a  testator  gives  to  one  person  "  all  his 
moneys  in  hand,"  and  to  another  "  all  his  moneys  out  on 
securities,"  the  balance  at  his  banker's  will  pass  as  money  in 
hand  (e).  Under  a  bequest  of  all  the  testator's  "  money  "  in 
his  house  at  A.,  bank  notes  and  ready  money  will  alone  pass, 
although  he  may  leave  in  it  mortgages,  bonds,  or  receipts  for 
government  annuities  (/).  However,  where  the  testator  be- 
queathed all  his  money  in  the  Bank  of  England,  and  never 
had  any  cash  in  the  Bank,  but  was  entitled  to  some  three  per 
cents,  and  five  per  cents.  Bank  annuities,  Sir  Wm.  Grant, 
M.  K.,  held,  that  the  stock  passed  (f/).  ?■   • 

But  though,  upon  the  whole  context  of  the  Will,  stock  may 
pass  by  the  term  "  money  "  (/t),  yet  money  does  not,  by  the 
force  of  the  word,  include  stock  (i). 


,   I 


(e)  Vaisey  v.  Reynolds,  5  Rusa. 
12.  See  also  Acco:-d,  Parker  v. 
Marcliant,  1  Y.  &Coll.  Ch.  C.  290, 
affirmed  1  Phill.  Ch.  C.  35G.  See 
also  Re  Powell's  Trusts,  Johns.  49. 
So  under  n  bec^uest  of  "all  my 
monies,"  money  due  on  deposit 
notes  of  the  testator's  bankers  as 
well  as  on  the  balance  of  his 
iurrent  account,  and  also  money 
in  the  hands  of  a  stakeholder  on 
a  bet,  was  held  to  pass  :  Manning 
V.  Purcell,  1  Sm.  &  G.  284.  This 
decision,  however,  was  reversed  on 
appeal  as  fai*  as  concerned  the 
money  in  the  hands  of  the  stake- 
holder :  24  L.  J.  Ch.  522.  But 
the  expression  "  cash  or  monies  so 
called"  was  held  not  to  include  a 
promissory  note  payable  to  the 
testator  or  order,  or  Long  Annui- 
ties, or  Columbian  Bonds  ;  Beales 
V.  Crisford,  13  Sim.  592.  See  also 
Frjcr  V.  Ranken,  11  Sim.  56. 
Smith  V.  Butler,  1  Jones  &  Lat. 
«92.  In  May  v.  Grave,  3  De  Gex 
&  Sm.  4(52,  K.  Bruce,  V.-C,  held 
that  unreceived  divider.ds  did  not 


pass  under  the  words  "ready 
money."  But  it  is  difficult,  if 
not  impossible,  to  reconcile  this 
decision  with  that  of  Shadwell, 
V.-C,  in  Fryer  v.  Ranken,  1 1  Sim. 
55.  See  further,  as  to  what  will 
pass  as  "  "eady  money,"  Cooke  v. 
Wagster,  1  Sm.  &  G.  296.  Re 
Powell's  Trusts,  Johns.  49.  Wylie 
V.  Wylie,  1  D.  F.  &  J.  410. 

(/)  Downing  v.  Townsend, 
Ambl.  280,    See  ante,  p.  1042. 

((/)  Gallini  v.  Noble,  3  Meriv. 
691.  See  Benson  v.  Wliittam,  2 
Sim.  493,  as  to  a  bequest  of 
"money  in  the  hands  of  any 
banker."  See  also  Howell  v. 
Gayler,  5  Beav.  157. 

(/i)  See  Legge  v.  Asgill,  (1 
Turn.  &  Russ.  265,  note,)  as  cited 
by  Sir  J.  Leach,  M.  R.  in  Kendall 
V.  Kendall,  4  Russ.  Chanc.  Cas. 
369.  Waite  v.  Combes,  6  De  G.  & 
Sm.  676.  Chapman  v.  Reynolds, 
28  Beav.  221. 

(f)  Ommanricy  v.  Butcher,  1 
Turn.  &  Russ.  272,  by  Lord 
Eldon,    Gosden  v.  Dotterill,  1  M. 


Ch.  II.  §  IV.]   Description  of  Legacies. 

In  Hastings  v.  TIanc  (k),  a  testator,  after  giving  specific 
and  pecuniary  legacies,  willed  that  A.  and  B.  should  divide, 
equally,  any  monies  which  might  remain  to  his  account  after 
payment  of  his  debts  and  pecuniary  legacies :  The  testator, 
at  the  date  of  his  Will  and  at  his  death,  had  money  accounts 
subsisting  between  him  and  his  bankers,  and  other  persons  : 
and  Sir  L.  Shadwell,  V.  C,  held,  that  the  bequest  did  not 
pass  his  residuary  estate,  but  only  the  balances  duo  on  those 
accounts,  subject  to  the  debts  and  legacies. 

The  result  of  the  cases  seems  to  be,  that,  although  a  simple 
bequest  of  "  money  "  will  not  of  itself  pass  stock,  yet  the  word 
"  money  "  may  be  so  used  in  a  Will,  as  from  the  whole  con- 
text to  show  that  the  testator  meant  it  to  pass  stock  and  other 
personal  estate  not  properly  so  called,  or  all  the  personal 
estate ;  and  when  this  intention  can  bo  clearly  collected,  the 
Court  will  act  upon  it  (l).  Thus  in  Doivson  v.  Gaskoin  (ni), 
a  testatrix  whose  personal  property  consisted  chiefly  of  stock, 
after  bequeathing  a  number  of  pecuniary  and  specific  legacies, 


&  K.  56.  Willis  V.  Plaskett,  4 
Beav.  208.  Lowe  v.  Thomas, 
Kay,  369.  Affirmed  on  appeal, 
5  be  Gex,  M.  &  G,  315.  Cow- 
ling V.  Cowlint,',  26  Beav.  448. 
So  it  was  held  by  Lord  liangdale, 
M.  E.,  in  Douglas  v.  Congreve,  1 
Keen,  410,  that  a  legacy  of  a  sum 
of  stock  did  not  fall  within  the  de- 
scription of  "pecuniary  legacies." 
Where  a  testator  gave  to  his  wife 
any  money  that  he  might  die  pos- 
sessed of,  or  -vvhicli  might  he  due 
and  owing  to  him  at  the  time  of 
his  decease,  it  was  held  that  the 
moneys  receivable  imder  a  policy 
of  assurance  on  his  own  life,  to 
which  the  testator  was  entitled, 
jiassed  under  the  above  bequest. 
Petty  V.  Willson,  L.  R.  4  Ch.  674. 
But  where  a  testuior  made  a  tes- 
tamentary gift  "  of  any  money  of 
which  I  may  din  possessed,"  it  was 


held  by  Lord  Selbome,  L.  C,  that 
these  words  included  cash  in  the 
house  and  money  at  the  bankers, 
and  any  money  of  which,  at  the 
time  of  her  death,  she  might  have 
claimed  immediate  payment ;  but 
not  the  apportioned  part  of  an 
annuity,  or  of  interest  payable  to 
her  which  had  accrued  from  the 
last  stated  days  of  payment  to  her 
death,  nor  a  legacy  due  to  her 
which  hatl  not  l)Gen  acknowledged 
as  at  her  disposal :  Byrom  v.  Bran- 
dreth,  L.  R.  16  Eq.  475. 

(k)  6  Sim.  67. 

(I)  In  the  goods  of  Hand,  7 
Notes  of  Cas.  60.  Prichard  v. 
Prichard,  L.  R.  11  Eq.  232.  Re 
Pringle,  17  C.  D.  819.  In  the 
goods  of  White,  7  P.  D.  65.  Be 
Cadogan,  25  C.  D.  154. 

(m)  2  Keen,  14. 
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and  giving  certain  directions  as  to  her  funeral,  gave  200^.  to 
each  of  her  executors  for  their  trouble,  and  bequeathed  what- 
ever remained  of  ivoney  to  the  five  children  of  E.  D. :  And 
Lord  Langdale,  M.  R.,  held,  that  by  the  words,  "  whatever 
remains  of  money,"  the  testatrix  referred  to  her  general  re- 
siduary p(  sonal  estate.  Again  in  Roncrs  v.  Thomas  (n),  a 
testatrix,  whose  property  consisted  chiefly  of  stock  in  the 
public  funds,  after  giving  various  legacies  of  sums  of  money, 
gave  and  bequeathed  to  the  inhabitants  of  Tawleaven  Row, 
all  which  might  remain  of  her  money  after  her  lawful  debts 
and  legacies  were  paid :  And  the  same  learned  Judge  held 
that  the  persons  found  to  be  inhabitants  of  Tawleaven  Row 
were  entitled  to  the  residue  of  the  testatrix's  general  personal 
estate.  So  in  Glcndcning  v.  Glcndening  (o),  where  a  testator 
bequeathed  to  his  wife  the  interest  of  his  money  and  the  use 
of  his  goods  for  life ;  and  at  her  death  he  gave  certain 
legacies  and  the  remainder  of  his  property  to  his  brothers 
and  sisters ;  and  at  his  death  the  principal  part  of  his  pro- 
perty consisted  of  money  in  the  funds  ;  it  was  held  by  the  same 
Judge,  that  the  widow  was  entitled  to  the  residue  for  life  (p). 
But  it  must  be  observed  that  the  rule  of  construction  is  that 
the  word  "  money  "  does  not  extend  beyond  what  is  literally 
"money,"  unless  the  context  requires  it  (3). 


(n)  2  Keen,  8,  compare  Borton 
V.  Dunbar,  2  D.  F.  &  J.  338,  affirm- 
ing 2  GiflF.  221. 

(0)  9  Beav.  324. 

(p)  See  also  Waite  v.  Combes, 

5  De  G.  &  Sni.  676.  Cooke  v. 
Wagster,  2  Sm.  &  G.  296.  In  the 
goods  of  Hand,  7  Notes  of  Cas. 
60.    Langdalo  w.  Whitfield,  4  Kay 

6  J.  426.  Knight  v.  Knight,  2 
Giff.  616.     Boardman  v.  Stanley, 

7  Ir.  R.  Eq.  342.  Prichard  v. 
Priehard,  L.  R.  11  Eq.  232.  So 
the  words  "  sums  of  money  "  were 
held  to  comprise  personal  estate 
generally  :  Whateley  v.  Spooner,  3 


Kay  &  J.  542.  See  also  Stocks  v. 
Barrd,  Johns.  54.  A  contrary 
construction  was  adopted  of  the 
context  in  Lowe  v.  Thomas,  Kay, 
369.     5  De  Gex,  M.  &  G.  315. 

(7)  Montague  v.  Sandwich,  33 
Beav.  324.  Larner  v.  Lanier,  3 
Drewr.  704.  Williams  v.  Williams, 
8  C.  D.  789.  In  the  goods  of 
Aston,  6  P.  D.  203.  Re  Sutton,  28 
C.  D.  464.  A  bequest  of  "all 
moneys,  both  in  the  house  and  out 
of  it,"  was  held  not  to  pass  the 
residue  :  Collins  v.  Collins,  L.  K. 
12  Eq.  455.  In  Langdale  u  Whit- 
field, 4  K.  &  J.  426,  Wood,  V.-C. 


Ch.  II.  §  IV.]  Descnption  of  Legacies. 


"  Money  in  the  Funds."  In  a  case  where  a  testator  direc- 
ted all  his  property,  except  ready  money,  ormoneyin  the  funds, 
to  be  converted  into  money,  and  the  clear  monies  arising  from 
such  conversion  to  be  invested  in  the  names  of  the  executors 
in  dl.  per  cent,  consols,  or  "  other  government  securities  "  in 
England ;  it  was  held  by  Knight  Bruce,  V.-C,  that  Greek 
bonds,  though  guaranteed  by  this  country,  were  not  compre-; 
handed  in  the  word  "funds; "  and  that  they  were  a  proper 
subject  of  conversion  under  the  terms  of  the  Will  (r).  But  a 
bequest  of  "  all  the  funded  property  in  my  name  "  was  held  to 
pass  Irish  Bank  stock,  and  Irish  8^  per  cents,  belonging  to 
the  testator  and  standing  in  his  name  jointly  with  three 
others  (s).  Where,  however,  the  testator  has  stock  which 
accurately  answers  the  description  in  his  Will,  though  different 
in  amount,  the  description  will  not  be  extended  to  stock  of  a 
different  species  (t).  Under  a  bequest  of  "  the  dividends  and 
interest  of  all  my  money  in  the  funds,''  unreceived  dividends 
will  not  pass  {a).  Colonial  bonds  will  not  pass  under  a  be- 
quest of  "  foreign  "  bonds  (v). 

Stock  in  a  Railway  Company  will  pass  under  the  words  Siiarei. 
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says, "  The  authorities  have  clearly 
settled  that  primd  facie  and  in  the 
absence  of  anything  in  the  Will  to 
indicate  a  different  intention,  the 
word  '  moneys '  will  be  confined  to 
ready  money  actually  in  hand. 
A  different  intention  may  be 
gathered  from  the  words  of  the 
Will,  and  where  that  is  the  case, 
effect  will  be  given  to  it."  Cited 
by  Baggallay,  L.  J.,  in  AVilliams  v. 
WiUiams  {uU  mp.),  at  p.  793. 

(r)  Burnie  v.  Getting,  2  Coll. 
324.  In  Ellis  v.  Eden,  23  Beav. 
543,  the  words  "stock  in  the  foreign 
funds "  were  held,  on  the  terms  of 
tlie  Will,  to  comprise  all  foreign 
securities  for  which  the  faith  of 
the  foreign  country  was  pledged. 

(s)  Mangin  v.  Mangin,  IG  Bcav. 


300.  A  sum  in  the  Long  Annuities 
was  held  to  pass  under  a  bequest 
of  "my  present  funded  stock  or 
government  securities,"  the  testator 
having  no  other  funded  property : 
Grosvenor  v.  Durston,  25  Beav.  97. 
But  where  a  testatrix  was  posiessed 
of  Consols,  Reduced  Annuities  and 
Bank  Stock,  it  was  held  that  Bank 
Stock  would  not  pass  under  a  be- 
quest of  the  "  whole  of  my  fortune 
now  standing  in  the  funds : " 
Grainger  v.  Slingsby,  8  De  Gex, 
M.  &  G.  285.  Sub  nom.  Slingsby 
V.  Grainger,  7  H.  L.  C.  273. 

(0  Gilliat  V.  Gilliat,  28  Beav. 
481. 

(u)  Shore  v.  Weekly,  3  De  G.  i 
Sm.  467. 

{v)  Hull  V.  Hill,  4  C.  D.  97. 
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"  shares  in  a  Railway  Company,"  unless  there  is  any  indica- 
Mon  in  the  Will  to  the  contrary  {x).  But  a  bequest  of  all  a 
te's  Qtor's  "shares"  in  a  public  company  will  rot  pass  deben- 
ture bt')ck  {y). 

"  Securities  for  money."  If  there  be  nothing  in  the  Will 
to  control  the  force  of  this  expression,  stock  in  the  funds 
will  pass  by  it  {z)  :  but  it  seems  doubtful  whether  it  will 
include  Bank  stock,  that  being  property  wherein  the  owner  is 
interested  as  a  partner  in  a  public  trading  company  {a).  Nor 
will  it  include  money  placed  at  a  banker's  on  deposit  notes  {h). 
Canal  shares  will  not  pass  under  a  bequest  of  property  vested 
"in  bonds  or  securities"  (c). 

It  has  been  held  that  an  I  0  U  given  to  the  testator  for 
goods  sold  by  him  was  not  a  "  security  for  money,"  within  the 
meaning  of  a  bequest  of  "  all  my  money  and  securities  for 
money  "  {cl).  Nor  will  such  a  gift  include  a  mere  debt  due  to 
the  testator  (e).  A  bequest  of  "  all  securities  for  money " 
has  been  held  to  include  money  due  to  a  testator  in  respect  of 
which  he  had  a  vendor's  lien  for  unpaid  purchase  money  (/). 

In  Galliers  v.  Moss  (g),  the  testator  bequeathed  to  his 
executors,  by  a  residuary  clause,  all  his  stock  in  trade,  ready 
money,  securities  for  money,  personal  estate,  and  eflfects  of 
what  nature  and  kind  soever,  in  trust  that  they  or  the 
survivor,  or  the  heirs,  executors,  administrators,  &c.  of  such 
survivor,  should  sell  the  same,  and  invest  the  produce  in  the 
purchase  of  freehold  estate :    The  Court  of  K.   B.  was  of 


{x)  Morrice  v.  Aylnier,  L.  R.  7 
H.  L.  717. 

(y)  Ee  Bodman  [1891],  3  Ch. 
135. 

(z)  Bescoby  v.  Pack,  1  Sim.  & 
atu.  50(). 

(a)  Ibid.  See  Dicks  v,  Lambert, 
4  Ves.  725.  Ogle  v.  Knipe,  L.  R. 
8  Eq.  434. 

(5)  Hopkins  v.  Abbott,  L.  R.  19 
Eq.  222. 

(c)  Hudlestonv,  Gouldtbury,  10 


Beav.  547. 

(cl)  Barry  v.  Harding,  1  Jones  & 
Lat.  476.  In  this  case,  Sugden, 
C.  of  Ireland,  said  that  a  bill  of 
exchange  or  promissory  note  is  a 
security  for  money,  in  the  legal 
and  proper  sense  of  the  words. 

(c)  Re  Mason's  WiU,  34  L.  J,, 
Ch.  603. 

(7)  CaUow  V.  Callow,  42  C.  D. 
550. 

((/)  9  B.  &  C.  267. 
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opinion,  that  the  legal  estate  in  lands,  of  which  the  testator 
was  seised  as  mortgagee,  did  not  pass  to  the  executors  by  the 
words  "  securities  for  money."     But  in  the  previous  case  of 
Itenvoisc  v.  Cooper  (h).  Sir  J.  Leach,   V.-C,  held,  that  a 
residuary  clause  of  personalty,  including  the  words  "  mort- 
gages and  other  securities  for  money  "  passed  the  legal  fee. 
And  on  a  subsequent  occasion,  in  Ex  parte  Barber  (i),  it  was 
held  by  Sir  L.   Shadwell,  V.-C,  that  a  devise  of  all  the 
testator's  freehold  estates,  and  all  his  farming  stock,  ready 
money,  bills,  bonds,  notes  and  other  securities  for  money,  and 
all  the  residue  of  his  personal  estate,  to  trustees,  their  heirs, 
executors,  &c.,  in  trust  to  sell  his  real  estates,  and  to  sell, 
get  in,  and  convert  into  money  all  his  personal  estate,  would 
pass  a  mortgage  in  fee.     Again  in  Mather  v.  Thomas  (k),  it 
was  held  by  the  same   learned  Judge,  in  conformity  with 
a  certificate  by  the  Judges  of  the  C.  P.  on  a  case  sent  by 
his  Honor  for  their  opinion,  that  a  devise  of  all  messuages, 
buildings,  chattels  real,  ready  money,  securities  for  money, 
debts  owing,   and  personal   estate,   save   what  were   before 
otherwise  disposed  of,  to  trustees  and  their  heirs,  in  trust  to 
pay  the  rents  and  profits  to  C.  for  life,  and  after  his  decease 
to  divide  such  residue  among  the  children  of  J.  C,  would 
pass  lauds  vested  in  the  devisor  as  mortgagee  in  fee.     It 
will  be  observed  that  in  these  two  cases  the  word  "  heirs  " 
is  used  in  the  bequest :  But  it  should  seem  that  it  would  be 
laying  too  much  stress  upon  that  word  to  say  that  it  made 
the  difference  between  them  and  GaUiers   v.    Moss,   which 
was  treated  by  Parker,  V.-C,  in  Re  Kimfs  Mortrfaf)e{l),  as 
overruled  by  the   subsequent   decisions;    and  that   learned 
Judge  accordingly  held,  that  by  a   gift  of  "  securities   for 
money "  the  legal  estate  of  the  mortgagee  passed :  And  it 
was  held  in  Doe  v.  Bennett  (hj),  to  pass  under  a  bequest  of  all 
"  monies  on  mortgage." 
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(/i)  6  JlacUI.  371. 
(0  5  Sim.  451. 

(/;)  6  Sim.  115.     10  Bing.  44. 
3  Moore,  684. 
(0  5  !)e  G.  &  Sill.  644.      See 
W.E.— VOL.  II. 


Accord.     Kinij;]it  v.   Robinson,  2 
Kny  &  J.  .503.     Rippen  v.  Priest, 
13  C.  B.,  N.  S.  308.     See  also  lie 
Stevens'  Will,  L.  R.  6  Etj.  597. 
())i)  6  E.\cb.  892. 
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Where  the  "  interest ''  or  "  produce "'  (jf  a  fund  is  be- 
queathed to  a  legatee,  or  in  trust  for  him  («),  nithoiit  ami 
limitation  08  to  continuance,  the  principal  will  be  regarded  ns 
bequeathed  also  (o) :  Tims  an  indefinite  gift  of  the  dividends 
gives  the  absolute  propcitj  of  the  stock  {p). 
" Annuity."  But  there  is  a  marked  dii-iinction  between  the  gift  of  the 

produce  of  a  fund  without  limit  as  to  timo,  and  a  simple  gift 
of  an  annuity.  An  annuity  may  be  perpetual,  or  for  life,  or 
for  any  period  of  years ;  but  in  the  ordinary  acceptation  of 
the  term  used,  if  it  should  be  said  that  a  testator  had  left 
another  an  annuity  of  lOOZ.  ikv  aitnum,  no  doubt  would  occur 
of  the  gift  being  an  annuity  for  the  life  of  the  donee  (q). 
Accordingly  it  is  perfectly  settled.  Uiat  a  simple  gift  of  an 
annuity  to  A.  does  not  give  an  annuity  bejond  the  life  of 
A.  (r).     So  it  was  decided  by  Knight  Bruce,  V.-C,  iu  Wilson 


^,  )  A  Ijequest  to  a  woman  of  a 
fund,  with  tlie  interest  tlieieon,  to 
1)6  vested  in  trustees,  the  income 
arising  theril'rom  to  be  for  lier  sole 
iise  and  benefit,  vest  ■  the  capital 
for  her  separate  nsc.  Adamson  r. 
Annitage,  11)  Ves.  416.  See  also 
Humphrey  v.  Humphrey,  1  Sim., 
N.  S.  536. 

(o)  Elton  V.  Sheppard,  1  Bro. 
C.  C.  532.  Philipps  r.  Chamber- 
laine,  4  Ves.  .'>1.  Eawlings  v. 
Jennings,  13  Ves.  39.  Adamson 
V.  Arniitage,  19  Ves.  418.  S.  C. 
Cooper,  283, 284.  Stretch  c  Wat- 
kins,  1  Madd.  253.  Clongh  r. 
Wynne,  2  Mad.l.  188.  Haig  r. 
Swiney,  1  Sim.  &  Stu.  4fi0.  Haw- 
kins V.  Hawkins,  7  Sim.  178. 
Clarke  v.  Gould,  ibid.  197.  Hum- 
phrey V.  Humphrey,  1  Sim.,  N.  S. 
"i36.  Jenings  v.  Baily,  17  Beav. 
118.  But  see  Cooker.  Bowler,  2 
Keen,  54,  M'Donald  i".  Brycc, 
ibid.  517.  Sec  also  Blann  v.  Beil. 
fi  De  G.  &  Sm.  658,  663,  where 
Parker,  V.-C,  said  that  the  rule 


Avhich  ^'ivi'S  an  al).«olute  interest  in 
the  funds,  when  there  is  a  general 
gift  of  tin;  income,  is  not  a  very 
strong  one  ;  and  that  in  all  sucli 
I  ases  the  Court  is  obliged  to  tiud 
out  the  meaning  from  the  con- 
text. See  likewise  Wetherell  t'. 
Wether.ll,  4  Giff.  51.  1  De  Gex, 
J.  &  S.  134.  Page  v.  Young,  L.  B. 
19  E([.  501.  Where  the  entire  fund 
or  the  entire  interest  of  a  fund 
is  given  for  a  particular  purpose 
which  fails,  the  Court  holds  tlie 
donee  entitled  to  the  whole  fund, 
tieating  the  purpose  merely  as 
the  motive  for  the  gift :  i>ecu.i, 
^\llere  the  gift  is  of  the  whole 
01-  any  part  of  the  fund :  Itf 
Sanderson's  Trusts,  3  Kay  &  J. 
497. 

{•p)  Page  V.  Leapingwell,  18  Ves. 
463.  Haig  r.  Swiney,  1  Sim.  & 
Stu.  487,  490.  Southouse  v.  Bute, 
16  Beav.  132. 

{q)  Blewitt  d.  Roberts,  1  C'r.  k 
Ph.  274,  280. 

(r)  Kerr  v.  Middlesex  llospitol, 
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V.  MadVisonis),  that  a  bequest  of  '601.  a  year  "from  the 
interest  of  my  funded  property  in  the  Bank  of  England,"  did 
not  amount  to  a  bequest  of  so  much  stock  as  would  produce 
that  animal  sum,  but  constituted  in  annual  charge  of  SOI. 
upon  the  funded  jiroperty  for  the  life  of  the  legatee :  His 
Honor  observing  that  what  tho  testator  gave  was  an  annuity 
of  30/.  a  year  charged  on  the  stock  ;  not  an  annuity  of  80/.  a 
year,  part  of  the  stock. 

Still  where,  in  eflfect,  the  bequest  is  a  gift  of  property  which 
will  produce  the  amount  of  the  annuity,  or,  in  other  words, 
where  the  Will  dedicates  the  rorpm  of  a  fund  to  the  purchase 
of  the  am  'ity,  it  is  a  gift  in  perpetuity  [t).  So,  where  the  Will 
deals  with  he  annuity  as  being  in  existence  and  operative 
beyond  the  period  of  the  life  of  him  who  is  first  to  enjoy  it, 
and  no  other  period  can  bo  fixed  for  such  further  duration 
short  of  making  it  perpetual  {u),  the  annuity  must  be  con- 
sidered as  given  in  perpetuity  ;  that  is  to  say,  it  is  a  bequest 
of  so  nmch  property  as  will  produce  the  income  which  the 
testator  prescribes  as  the  amount  of  the  gift  he  intends  for  the 
legatee.  And  though  if  an  annuity  be  given  to  one  for  life, 
and  after  his  death  to  another  simjdy,  the  latter  does  not 
necessarily  take  an  absolute  interest  in  the  annuity,  yet  there 
may  be  other  circumstances  affecting  the  construction  which 
are  sufficient  to  show  an  intention  to  give  the  annuity 
indefinitely  (r).     A  gift  of  an  annuity  for  a  term  or  puv  autre. 
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2  De  Oex,  M.  &  G.  583,  Ly  Lord 
St.  LeunarJ.s.  Blewitt  v.  Roberts, 
1  Cr.  &  Ph.  274,  overruling  the 
■iecree  of  the  V.-C'.,  10  Sim.  491, 
imd  also  sciiil'le,  Tweedale  v.  Twee- 
ilale,  Sim.  453.  Potter  v.  BakcT, 
13Beav.  273.  /.'«  Groves's  Trust, 
I  tlitf.  74.  Blight  V.  Hartnoll,  19 
<'.  D.  2H296,j)erFr\,.T. 

(»)  2  Y.  &  Coll.  Ch'  C.  372. 

/;  Stokes  v.  Heron,  12  CI.  &  F. 
K'l.  Keir  V,  Middlesex  Hospital, 
::  De  Gex,  5L  &  G.  :.77, 584.  Hill 
•■  Rattey,  2  Johns.    &    H.   634. 


Hedges  v.  Haijuii,  3  De  (!.  &  J. 
129.  Eoss  V.  P.oier,  2  Johns.  & 
H.  469.  Bent  v.  CuUen,  L.  R.  6 
Ch.  235.  Hick.s  r.  Ross,  L.  R.  14 
Eq.  141.  Evans  v.  Walker,  3  C.  D. 
211. 

(ft)  Stokes  r.  Heron,  12  CI.  &  F. 
194.  ilobiuson  v.  Hunt,  4  Beav. 
451. 

(r)  Potter  r.  Baker,  13  Beivv. 
273.  15  Beav.  489.  See  further 
on  this  subject,  Pawson  v.  Pawson, 
19  Beav.  146. 

u  2 


!  'im 


1060  Of  Legacies.        [Pt.  in.  Bk.  iii. 

vie  is  a  gift  to  the  annuitant  and  his  personal  rejyresentat'nen 
during  the  term,  or  the  life  of  the  cestui  que  vie,  and  is  not 
limited  to  the  life  of  the  annuitant  (w).  And  a  gift  of  the  in- 
come to  arise  from  a  fund  during  the  life  of  A.  to  B.  for  his 
maintenance  is  an  ahsoluto  gift  to  B.  his  executors  and 
administrators  during  the  life  of  A.,  and  is  not  confined  to  the 
joint  lives  of  A.  and  B.  (x). 

As  already  stated,  as  a  general  rule,  there  can  be  no  doubt 
that  the  gift  of  an  annuity  to  A.  is  a  gift  during  the  life  of  A. 
and  nothing  more  :  on  the  other  hand,  where  a  testator  indi- 
cates the  existence  of  the  annuity  without  limit  after  the  death 
of  the  person  named,  and  therefore  implies  that  it  is  to  exist 
beyond  the  life  of  the  annuitant,  the  annuity  is  presumed  to 
be  a  perpetual  annuity,  and  the  bequest  of  the  annuity  is 
equivalent  to  a  bequest  of  so  much  property  as  will  produce 
the  annuity  spoken  of  (i/).  But  it  does  seem  to  be  true 
(notwithstanding  the  decision  in  Evans  v.  Walker  {z)  ),  that  a 
gift  of  an  annuity  beyond  the  life  of  the  first  taker  is  of  itself 
a  sufficient  indication  that  it  should  be  perpetual  (a).  To 
make  an  annuity  created  by  Will  perpetual  there  must  be 
express  words  in  the  Will  so  describing  it,  or  the  testator  must 
by  some  language  in  the  Will  indicate  an  intention  to  that 
efiect.  The  most  common  indication  is  a  direction  by  the 
testator  to  segregate  and  appropriate  a  portion  of  his  property 
from  the  interest  or  profits  of  which  the  annuity  is  to  be  paid. 
When  this  is  done,  the  annuity  when  mentioned  in  the  Will 
represents  the  corpus  so  appropriated  and,  the  corpus  passing 
by  the  bequest  of  the  annuity,  the  annuity  may  be  said  to  be  per- 


(w)  Be  Ord,  9  C.  D.  (567,  12 
C.  D.  22. 

(x)  Attwood  V.  Alford,-  L.  E.  2 
Eq.  479. 

[y)  Blight  V.  HaitnoU,  19  C.  D. 
294. 

(»)  3  C.  D.  211. 

(o)  Blewitt  V.  Eoberts,  10  Sim. 
491.  1  Cr.  &  Ph.  274.  Lett  v. 
Bandall,  2  De  Q.  F.  &  J.  388. 


Blight  r.  HaitnoU  {uU8up.),\>.  297. 
It  will  he  observed  that  the  fi.ct 
of  the  first  interest  being  expressly 
limited  to  life  does  not  afford  .m 
argument  that  the  second  interest 
is  not  so  limited  on  the  principle 
of  the  maxim  "expressiounin.%"&.i.-, 
because  the  duration  of  the  life  ol 
the  first  taker  is  expressed,  not  for 
the  purpose  of  limiting  the  gift  to 
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petual  (6).  Neither,  however,  does  it  seem  to  ho  true  that 
an  appropriation  of  property  to  meet  an  annuity  is  a  sufficient 
indication  (c).  It  is  plain  that  a  distinction  hetwccn  an  annuity 
for  life  with  a  remainder  over,  charged  on  a  fund,  and  a  gift  of 
part  of  the  produce  of  a  fund  for  life  with  a  remainder  over  is 
very  fine,  and  yet  it  would  seem  that  in  the  former  case  the 
first  and  second  taker  were  held  alike  to  take  mere  life  estates 
in  the  annuity  while  in  the  latter  case  the  second  taker  was 
held  to  take  a  perpetual  interest  equivalent  to  the  corims  of  ^ 
the  fund  {d).  The  distinction  between  these  cases  does  not 
seem,  having  regard  to  the  observations  of  Lord  Hatherley  in  ■■(., 

Bent  v.  Cidlen  (e),  to  turn  on  the  use  of  the  svord  "  annuity," 
nor  on  the  fact  that  the  annuity  may  happen  to  be  charged  on 
part  of  the  income  of  a  fund  as  was  the  case  in  Bl'ujht  v.  Hart- 
noil.  The  distinction  would  rather  seem  to  be  based  on  what 
appears  from  the  words  of  the  will  to  be  the  subject-matter 
of  the  bequest.  If,  primarily,  the  testator  would  seem  to  be 
dealing  with  an  annuity  then  the  mere  incident  that  he  charges 
the  annuity  on  a  fund  is  not  sufficient  to  give  a  second  taker 
the  corims  or  more  than  a  life  estate,  whereas  if  the  testator 
is  dealing  primarily  with  a  gift  of  the  produce  or  a  part  of  the 
produce  of  a  fund  the  mere  incident  that  he  gives  the  first 
taker  a  life  estate  is  not  sufficient  to  prevent  the  second  taker 
taking  the  corpus  of  the  fund  as  the  taker  of  an  unlimited  gift 
of  income. 

It  may  be  here  mentioned,  that  it  is  established  by  several  Bequest  to 
cases  (/),  that  where  money  is  bequeathed  to  be  invested  in  annuity  for 
the  purchase  of  an  annuity  for  the  life  of  the  legatee,  and  the  ''^°  °^  legatee. 
legatee  dies  before  it  is  laid  out,  or  even  before  the  fund  is 
available,  as  during  the  life  of  the  person  after  whose  death 


the  first  taker,  but  of  limiting  the 
commencement  of  the  gift  to  the 
second.  See  Blight  v.  HartnoU, 
«M  mip.,  'per  Fry,  L.  J.,  p.  297. 

(6)  Lett  V.  Randall,  2  De  G.  F. 
&  J.  388,  392. 

(c)  Innes  v,  Mitchell,  -  9  Ves. 
212 ,.   I.;  0  .  .,;,  ,^     .'./ 


(d)  Bent  v.  Cullen,  L.  R.  6  Ch. 
235. 

(e)  Ibid.  p.  238. 

,  (/)  Yates  V.  Compton,  2  P. 
Wms.  309.    Barnes  v.  Rowley,  3 

,Ves.  482.  Palmer  v.  Craufui-d,  3 
Swanst.  305.  See  Re  Mabbett 
[1891],  J  Ch.  707.     ..     ->  ..     -i 
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the  investment  is  to  be  made  (</),  yet  still  it  is  a  vested  legacy, 
from  the  death  of  the  testator,  and  the  sum  will  belong  to  the 
personal  representatives  of  the  legatee :  And  it  is  further 
established,  that  the  legatee  for  whose  benefit  it  was  intended, 
having  survived  the  testator,  may  elect  either  to  take  the 
sum  (/<),  or  to  have  it  laid  out  in  an  annuity  (j). 
•'  Debts. '  "  Debts."     Under  a  bequest  of  "  whatever  debts  may  be  due 

to  me  at  the  time  of  my  death,"  it  has  been  held,  that  a  bill 


((/)  Biiyley  r.  Bishop,  9  Yes.  C. 
lu  the  case  of  Day  r.  Day,  1  Drewr. 
56f),  Sir  R.  Kin.lei'sley,  V.-C, 
seems  to  liave  decided  that  the 
rule  in  the  text  applied,  althougli 
the  b'.'([uest  of  the  annuity  Avas 
coupled  not  only  with  the  words 
intended  to  restrain  anticipation, 
but  also  with  a  gift  over  in  case 
the  Ifcrjatee  should  assign,  encum- 
ber, or  anticipate,  or  take  the 
benefit  of  any  Act  for  the  relief  of 
insolvent  debtors.  But  Malins, 
V.-C,  in  Power  c.  Hayne,  L.  E. 
8  Eq.  262,  disapproved  of  the 
decision  in  Day  r.  Day,  and  held 
in  the  case  of  a  legacy,  coupled 
with  a  similar  clause  that,  where 
ii  testatoi  directed  his  executors, 
after  the  death  of  his  wife,  to  in- 
vest one-sixth  of  his  residuary 
estate  in  the  puichase  of  an  an- 
nuity during  the  life  of  the  legatee, 
und  to  pay  the  annuity  into  his 
proper  hands  for  his  support  and 
maintenance,  and  the  legatee  died 
in  the  lifetime  of  the  testator's 
widow  without  having  assigned  or 
encumbered  the  annuity,  or  be- 
come bankrupt  or  insolvent,  the 
representiitives  of  the  legatee  were 
not  entitled  to  claim  the  one  sixth, 
hut  that  there  was  an  intestacy  as 
to  that  sixth.  Where,  however, 
the  money  is  bequeathed  to  trus- 
tees to  be  invested  in  the  purchase 


of  an  annuity  to  be  paid  to  :i 
married  woman  with  restiaint  on 
anticipation,  the  rule  in  the  text 
would  seem  to  appl^-.  AVoodnies- 
lon  V.  Walker,  2  Russ.  &  M.  1!)7. 

{h)  Where  an  annuitant,  en- 
titled to  a  perpetual  annuity,  ade- 
quately secured,  is  willing  to  re- 
ceive a  present  jiayment  of  casli 
in  lieu  of  his  annuity,  the  amount 
of  such  cash  payment  ought  to  \w. 
such  ji  sum  as  at  the  price  of  tiie 
day  will  purchase  2i  per  cent, 
(.jrovernment  Stock  suflicient  U 
produce  the  annuity,  e.KcUulin;' 
any  charge  for  brokerage.  IJicks 
('.  Ross  [18!)1],  3  Ch.  499. 

(i)  Dawson  c.  Heani,  1  Russ.  & 
M.  606,  608.  Kerr  v.  Middlesex 
Hospital,  2  D.  M.  &  G.  584,  pr 
Lord  St.  Leonards.  Ford  c.  Bailee, 
17  Beav.  .303.  St(jkes  v.  Cheek, 
28  Beav.  620.  But  where  one  ot 
the  liabilities  of  tlie  testiuorV 
estate  is  a  life  annuity,  the  an- 
nuitant is  not,  in  the  administra- 
tion of  the  estate,  entitled  to  tlie 
value  of  the  annuity  as  a  gros> 
sum :  Yates  v.  Yates,  28  Beav.  (i;)7. 
As  to  wliether,  in  the  constructiun 
of  the  word  "legacies"  in  a  Will, 
annuities  bequeathed  are  to  be 
included,  see  Corntiehl  r.  Wyntl- 
ham,  2  Coll.  184.  Bromley  i. 
Wriglit,  7  Hare,  334.  Heath  r. 
Westou,  3  De  Ge.x,  M.  &  G,  601. 
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of  exchange,  drawn  in  the  testator's  favour,  and  delivered  by 
him  to  his  banker,  and  a  cash  balance  in  bis  banker's  hands, 
passed  to  the  legatee  {]). 

And  under  a  benuest  of  '*all  and  eveiy  sum  or  sums  of 
money  which  may  be  due  to  me  at  my  decease,"  it  has  been 
held,  that  damages  recovered  in  an  action  by  an  executor  for 
u  breach  of  covenant  committed  in  the  lifetime  of  the  testator 
will  pass  {h).  And  moneys  receivable  under  a  policy  of  assur- 
ance on  the  testator's  life  to  which  he  was  entitled,  were  held 
to  pass  under  a  bequest  of  "  any  money  that  I  may  dio 
possessed  of,  or  wuich  may  be  due  and  owing  to  me  at  the  time 
of  my  decease  "(/). 

But,  where  a  testator  bequeathed  all  his  ships  and  money 
due  to  him  at  the  time  of  his  decease,  to  A.  B.,  it  was  held 
that  freight  earned  by  a  ship  under  a  charter-party  executed 
after  the  date  of  the  Will,  and  in  respect  of  a  voyage  not 
completed  until  after  the  testator's  deaJi,  did  not  pass 
to  A.  B.  either  as  "  money  due,"  or  as  incident  to  tlio 
ship  (;«)• 

Where  the  testator  bequeathed  all  his  ready  money  and 
(iebts  due  and  owing  to  him  at  his  death  to  A.,  and  all  his 
government  stock  and  funds,  and  personal  estate,  to  B. ; 
auu  after  making  his  Will,  sold  out  a  certain  sum  of  stock, 
and  lent  it  upon  bond,  conditioned  for  replacing  the  stock 
on  a  day  rpccitied,  which  day  he  survived:  Sir  Wm.  Grant 
held,  that  this  bond  passed  to  A.,  under  the  bequest  of  the 
testator's  debts,  tho  question  depending  on  what  was  tiio 
actual  description  of  the  property  at  tho  time  of  his  death, 
aud  the  circumstance  that   tho   debtor   might  still  transfer 
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0)  Can-  r.  Curr,  1  ileviv.  041, 
note  t,o  DevayiK's  v.  Noble.  Suf; 
also  Parker  c.  ilarchant,  1  Pliill. 
Cli.  C.  361,  })er  Lord  Lyndliurbt. 
Accord. 

(k)  Bide  v.  Harrison,  L.  R.  17 
E.i.  76. 

(0  Petty  V,  WilUon,  L.  E.  4  Ch. 
574. 


(ill)  Stephenson  r.  Dowson,  3 
]]ei'.v.  342.  This  case  was  decided 
on  the  fi;round  that  the  freight  was 
not  a  debt  due  to  the  testator  at 
the  time  of  his  death,  because  no 
debt  accrued  until  the  service  had 
been  completed,  which  did  not 
happen  till  after  the  death  of  the 
testator. 
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the  stock,  uot  being  allowed  to  alter  or  affect  the  rights  of 
parties  (??)• 

In  the  case  of  Stenhovse  v.  Mitchell  (o),  Lord  Eldon  was 
of  opinion,  that  the  words  "  debts  due  at  my  death  from  A., 
whether  by  bonds  or  mortgages,  or  open  accounts,"  would 
have  passed  only  debts  cjusdem  generis  with  the  securities 
specified,  and  Avould,  therefore,  not  have  included  a  judg- 
ment debt,  had  not  the  context  of  the  will  disclosed  a  larger 
intention  (j)). 

The  bequest  of  a  debt  due  on  a  particular  security  will 
pass  the  capital  only,  and  not  arrears  of  interest  due  at  the 
testator's  death  (q) ;  and  e  converse,  the  bequest  of  arrears 
of  a  debt  will  not  pass  the  principal  (?•). 

In  Collins  v.  Doijle  (s),  a  testatrix  who  was  entitled  to  a 
distributive  share  of  the  assets  of  an  intestate,  to  whom,  at 
her  death,  no  administration  had  been  taken  out,  bequcatliecl 
"  all  such  sums  of  money  as  should  be  owing  to  me  at  the 
time  of  my  decease  from  G.  B. :"  And  it  was  holden  by  Lord 
Gifford,  that  these  words  would  not  pass  her  beneficial 
interest  in  a  sum  of  money  which  was  then  due  from  G.  B. 
to  the  estate  of  the  intestate. 

But  in  Bainhruhjc  v.  Bainhridge  {t),  where  testatrix  being 


iiii.a)iU' 


■I 


()i)  Essington  r.  Vaslioii,  3 
Meriv.  434. 

(o)  11  Ves.  356. 

(^*)  But  SL'c  Bridges  r.  Bridges, 
Vin.  Abr.  tit.  Devise  (0.  1).)  \A. 
13.  Chalmers  v.  Storil,  2  Ves.  & 
Bea.  222. 

(g)  Roberts  r.  Kutlin,  2  Atk, 
112.  Ilnrvey  v.  Cooke,  4  Rusb. 
Chanc.  Cas.  34.  But  where  the 
bequest  was  of  "all  my  interest 
and  claim  on  household  property 
ill  W.  on  which  I  have  a  mortgage 
of  1,500;.,'  the  legatee  was  held 
entitled  to  the  arrears  of  interest 
due  upon  llu;  mortgage  at  the 
time  of  the  testator's  death..  Qibbou 


V.  Gibbon,  13  C.  B.  205.  And 
wliere  a  testator  gave  "the  amount 
of  the  bond  Irom  J.  H.,"  it  was 
held  that  the  legatee  was  entitled 
to  the  arrears  of  interest  upon  the 
bond  as  well  as  to  the  principal. 
Ilarcourt  r.  Jlorgan,  2  Keen,  274. 
()•)  Hamilton  r.  Lloyd,  2  Ves. 
Jan.  41(). 

(s)  1  Russ.  Chanc.  Cas.  135. 
(<)  !)  Sim.  IG.  But,  it  seems 
that  the  estate  out  of  which  tlie 
money  Ijeqneathed  is  ])ayaljle, 
must  have  been  got  in  by  the 
executor  so  os  to  constitute  a  debt 
from  him.  It  is  otherwise  if  the 
estate  hua  not  been  so  got  in : 
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"Jewels." 
"Pearls." 
' '  Necklaces. 


entitled  to  her  son's  residuary  estate  (the  amount  of  which 
was  unascertained  at  her  death),  bequeathed  as  follows  :  "If 
any  debts  due  to  mo  at  my  decease,  I  request  my  executors 
will  collect  and  pay  into  the  hands  of  my  children  ;  "  Sir  L. 
Shadwell,  V.-C,  held,  that  the  son's  residue  passed  by  the 
request. 

"  Jewels."  In  the  Attorney-General  v.  Ilarley  (»),  a 
testatrix  directed  all  her  jewels  to  be  sold  to  pay  her  debts, 
except  a  particular  ring  set  with  diamonds,  which  she  gave 
to  a  friend,  and  she  then  bequeathed  the  remainder  of  her 
rings,  her  necklaces  of  every  description,  pearls,  j^nrnets, 
cornelians,  and  watches,  to  B. ;  by  a  subsequent  testamentary 
disposition  she  gave  all  her  trinkets  of  every  denomination, 
licr  jewels  excepted,  to  C. ;  and,  in  another  part  of  the  same 
instrument,  directed  her  jewels  to  be  sold ;  afterwards,  by  a 
third  testamentary  instrument,  she  bequeathed  to  C.  all  her 
trinkets  and  pearls,  with  various  specific  articles,  among 
which  were  some  rings  set  with  diamonds ;  the  testatrix 
was  possessed  of  a  very  valuable  diamond  necklace  and  cross, 
and  of  a  pearl  necklace,  besido  other  necklaces,  and  of 
various  diamond  rings,  besides  those  which  were  specifically 
bequeathed :  And  it  was  held  by  Lord  Lyndhurst,  that  the 
diamond  necklace  and  cross,  and  the  diamond  rings,  not 
specifically  mentioned,  were  not  to  be  sold,  and  did  pass  to 
B. :  His  Lordship  further  held,  that  the  pearl  necklaces 
passed  to  B.,  under  the  gift  of  necklaces  of  every  description, 
and  did  not  pass  to  C.  under  the  gift  of  pearls. 

The  term  "plato  "  has  been  held  to  be  confined  to  articles  piate. 
of  solid  silver  and  not  to  include  a  plated  service  (.i). 

"Books."     In  Willis \.  Curtois(ij),  a  question  arose  under   "Uooks. 
the  Will  of  the  celebrated  Dr.  Willis,  whether  a  collection  of 


Jtarlin  r.  Hobson,  L.  R.  8  Ch.  401 ; 
and  see  the  observations  of  Janion, 
b.  J,,  in  that  case  on  the  rase  of 
liiiiuliridj^e  v.  Bainbrid^e,  ib.  405. 
(u)  5  Russ.  173.  A  bag  of  coma 
found  by  executors  in  a  testator's 


sti'oiii,'  box  were  hekl  not  to  pass 
under  a  bctjuest  of  "jewellery." 
Sndbury  r.  Jirown,  4  W.  E.  7.30. 

(;r)  HoUlen  v,  Ranisbottoni,  4 
Gilf.  205. 

(y)  1  Beav.  180. 


<l 


>  M 


1)  JMfl 


i  t; 


i  5i 


"  Porsonnl 
oruamcnts.' 


*'  Linen  anil 
clothes." 
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books  bound  into  volumes,  which  contained  manuscript  notes 
of  his  attendance  upon  King  George  III.,  would  pass  by  a 
bequest  to  his  rcphow,  a  gentleman  engaged  in  the  liko 
branch  of  the  medical  profession  as  tue  testator,  of  "all  aud 
every  the  books  in  and  about  my  house  in  Tenterden  Street:" 
Lord  Langdale,  M.  E.,  held  in  the  affirmative. 

"  Personal  ornaments."  In  the  construction  of  the  same 
Will,  his  Lordship  held,  that  a  pocket-book  and  a  case  of 
instruments,  usually  carried  about  the  person  of  the  testator, 
did  not  pass  under  a  bequest  of  "personal  ornaments."  But 
the  learned  judge  inclined  to  be  of  opinion  that  a  gold  pencil 
case,  toothpick  case,  lip-salve  box,  and  eye-glass,  similarly 
circumstanced,  would  pass. 

"  Linen."  Under  this  term,  without  qualification,  table 
and  bed  linen,  and  every  article  to  which  that  general  word 
can  be  applied  will  puss :  But  where  there  is  a  bequest  of 
"all  linen  and  clothes  of  all  kinds,"  it  has  been  held,  that 
onlj'  body  linen  will  pass  (z). 
"MciUils."  "Medals."     By  this  word,  curious  pieces  of  current  coin, 

which  have  been  kept  by  the  testator  with  his  medals,  have 
been  held  to  pass  {<(). 
'Toitraits."  "Portraits."     Where  a  testator  bequeathed  tho  ■pifJ'traitu 

of  himself,  of  his  grandfather  and  grandmother,  and  of  his 
mother,  and  of  the  Duke  of  Schomberg,  to  A.  B. ;  and  the 
testator  had  one  portrait  of  himself,  one  of  his  grandfather 
and  grandmother,  and  one  of  his  mother,  and  a  three-quarter 
portrait  and  a  portrait  in  crayon  of  the  Duke  of  Schomberg, 
and  also  a  picture  in  which  the  duke  is  represented  on  horse- 
back, with  a  battle  in  the  distance ;  it  was  held  that  that 
picture  was  a  portrait  of  the  duke,  and  that  it  passed,  together 
with  all  the  other  portraits,  by  the  bequest  (b). 
"  r:antatioii "        It    should    seem,  that  by  ,a  devise  of   a  West   Indian 


(2)  Hunt  *•.  Hort,  3  Ero.  C.  C. 
.311. 

(rt)  Bridgnmn  v.'  Dove,  3  Atk. 

202. 


(6)  Di)ko  of  Leeds  r.  Ainhersl, 
13  Sim.  459,  nttirmed  by  Lord 
Lyndhurst,  C. 
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plantation,  the  stock,  implements,  utensils,  &c,,  upon  it  will  in  the  West 

IiuUes. 
pass(t'). 

Mistakes  in  the  description  of  legacies,  like  those  in  the  Mistakes  in 

.  the  description 

desciiption  of  legatees,  may  be  rectified  by  reference  to  the  of  a  legacy. 
terms  of  the  gift,  and  evidence  of  extrinsic  circumstance, 
taken  together  {d). 

The  error  of  the  testator,  says  Swinburne  (e),  in  the  proper 
name  of  the  thing  bequeathed,  did  not  hurt  the  validity  of  the 
legacy,  so  that  the  body  or  substance  of  the  thing  bequeathed 
is  certain  :  As  for  instance,  the  tostator  bequeathed  his  horse 
Cripple,  when  the  name  of  the  horse  was  Tulip  ;  this  mistake 
shall  not  make  the  legacy  void ;  for  the  legatary  may  have  the 
horse  by  the  last  denomination ;  for  the  testator's  meaning 
Avas  certain,  that  ho  should  have  the  horse  ;  if  therefore  he 
hath  the  thing  devised,  it  is  not  material  if  he  hath  it  by  the 
right  or  the  wrong  name. 

Accordingly,  in  Door  v.  Geary  {f),  where  a  husband 
bequeathed  to  his  wife  700Z.  East  India  stock,  having  none  ; 
but  there  was  700/.  Bank  stock,  to  the  surplus  of  which  the 
wife  was  entitled  as  .n  executrix,  after  payment  of  her  testa- 
tor's debts,  and  which  the  husband  afterwards  transferred  in 
his  own  name :  Lord  Hardwicke  held,  that  the  700/.  Bank 
stock  should  go  to  the  wife;  the  learned  Judge  being  of 
opinion,  that,  as  it  was  a  case  merely  of  error  of  description, 
the  words " East  India  "  should  bo  rejected:  and  his  Lord- 
ship said  it  Avas  no  greater  mistake  than  the  devise  of  a  black 
horse,  the  testator  having  only  a  white  horse,  where  the  word 
"black"  shall  be  rejected (,7). 


((•)  Lusliiiigton  r.  Sewell,  1  Si.Ti. 
43.").  See  Wuocl  v.  Gayiioii,  1 
Anibl.  39.').    Ante,    .  C50. 

((/)  ^1  lite,  p.  lOiC,  et  sell;  andjjcwf, 
note  (y). 

(c)  Pt.  7,  8.  C,  1)1.  7.  See  also 
Godolph.  Pt.  3,  c.  25,  s,  10. 

(/)  i  Ves.  Sen.  2;).5. 

{(j)  See  also  Swinb.  Pt.  7,  s.  5, 
pi.  16.  Selwood  V.  Mildmay,  S 
^'es.  306,  310,  and  the  remaiks 


on  this  case  of  Tindal,  ('.  J.,  'n 
Miller  v.  Travers,  8  Biiij;h.  2.")2, 
and  of  Lord  Langdale,  Lindgren 
!■.  Lindgren,  !)  13eav.  362,  363, 
366.  Gallini  v.  Xoble,  .J  Meriv. 
6J)i.  All'oid  r.  Green,  5  Madd. 
92.  King  V.  Wvight,  14  Sim. 
400.  Howard  v.  Conway,  1 
Coll.  87.  Purchase  v.  ShalUs,  2 
IT.  &  Tw.  354.  Quennell  v. 
Turner,  13  Eeav.  240.    Goodlad  v. 


i 


1 
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Again,  where  the  intention  of  the  testator  is  plain,  a 
mistake  in  his  calculation  shall  not  defeat  that  intention. 
Thus  in  Milner  v.  Milner  (h),  Sir  W.  Milner  bequeathed  a 
legacy  in  this  manner :  "  I  give  my  daughter  Mary  3,5001., 
which  with  6,000^.  she  is  entitled  to  by  my  marriage  settle- 
ment, and  500Z.  from  her  father-in-law,  make  uo  10,OOOZ., 
which  I  design  for  her  fortune :  "  In  fact  she  was  entitled 
only  to  5,000Z.  by  the  settlement  :  And  Lord  Hardwicke 
held,  that  she  was  entitled  to  have  4,500^  under  the  Will. 
Again,  in  Ouscleij  v.  Anstrutkcr  (i),  a  testator  after  reciting, 
inaccurately,  that  his  wife  was  entitled  for  life  to  39,000/. 
settled  on  his  marriage,  which  he  stated  would,  at  four  per 
cent.,  yield  1,560/.,  directed  his  trustees  to  add  an  annuity  of 
440i.  to  raise  her  jointure  to  2,000/. :  And  it  was  held  that 
she  was  entitled  to  have  her  annuity  made  up  to  2,000/.  at 
all  events  (k). 

So  ir  T.cvor  v.  Trevor  (/),  a  testator  gave  his  wife  an 
annuity  of  100/.  and  the  sum  of  1,000/.,  which  he  considered 
would,  with  the  property  she  was  entitled  to  after  his  death, 
make  up  to  her  an  income  of  2,500/.  a- year.  In  fact  those 
gifts  made  up  her  income  only  to  1,800/.  a-year :  And  Sir 
John  Leach,  M.  K.,  held,  that  she  was  entitled  to  have  the 
deficiency  supplied  out  of  the  testator's  residuary  estate. 
Again,  in  Jordan  v.  Fortescite(m),  a  testator  by  a  codicil 
gave  to  a  legatee  "  500/.  in  addition  to  1,500/.  which  I  had 
before  bequeathed  to  him : "  The  testator  had  in  fact 
bequeathed  to  him  1000/.  only  :  And  it  was  held  that  the 
legatee  was  entitled  to  2,000/.  by  implication. 

But  in  a  late  case,  where  a  testator  after  reciting  that  he 
had  advanced  to  a  legatee  a  certain  sum  directed  that  sura  to 
bo  considered  as  a  payment  on  account  of  the  legacy,  and  the 


Burnett,  1  Kay  &  J.  341.  Ed- 
munds V.  Waugh,  4  Drew.  275. 
Waters  v.  Wood,  5  J)e  G.  &  Sm. 
717.  Tiiompsou  v.  Wliitelock,  4 
De  O.  &  J.  490.  Morgan  V.  Middle- 
miss,  35  Bcav.  278.  Ives  v.  Dodg- 
Bon,  L.  R.  9  Eti.  401. 


(7i)  1  Ves.  Sen.  100. 
(j)  lOBeav.  450.      , ,  .. 
(k)  See  nlso  Read  v.  Strangewnys, 
14  Beav.  139. 

(I)  5  RU88.  24.  ; 

(m)  10  Beav.  26».    -r;  --r  .,■; 
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advance  in  fact  made  was  less  than  the  sura  recited  as  having 
been  advanced,  the  legatee  was  held  to  be  bound  hy  the 
erroneous  recital,  and  the  sum  mentioned  by  the  testator  was 
deducted  from  the  legacy  (?t).  ; 

And  it  has  been  held  that  where  a  testator  has  given  a 
certain  sura  as  a  debt  due  to  the  person  to  whora  he  gives  it, 
the  circumstance  that  he  does  not  owe  to  that  person  so 
much  as  he  has  given  will,  in  the  absence  of  evidence  of 
intention  to  confer  a  bounty  on  the  donee,  either  express  or 
to  be  inferred  from  the  whole  Will,  cut  down  the  amount  of  the 
bequest  to  the  amount  of  the  debt  actually  due  from  the 
testator.  Thus  in  Wilson  v.  Morlcy  (o)  a  testator  directed 
his  debts  to  be  paid,  "including  a  debt  of  300/.  owing  from 
me  to  my  daughter."  He  owed  his  daughter  150/.  only.  It 
was  held  that  she  was  not  entitled  to  receive  more  than  t^iQ 
150L. 

The  rules,   which   there   already    has    boon    occasion   to  Aumissibility 
state  (j>)  as  to  the  admissibility  of  evidence  of  extrinsic  facts,  ascelTahiUir 


imd  of  extrinsic  evidence  of  intention,  in  order  to  enable  the 
Court  to  identify  the  person  intended  by  the  testator  to  be 
the  object  of  his  bounty,  are  equally  applicable,  muuitis 
mutandis,  as  to  the  admissibility  of  such  evidence  for  the 
purpose  of  making  certain  the  thin(j  intended  to  be  bequeathed 
by  him  {q). 


tiling'  lic- 
(luciithed. 


(h)  lie  Air.r,s  Estate,  12  (J.  t).  291. 
TliJM  was  followed  in  lie  Wood,  '.VI 
V.  ])  r)17,  in  which  ciiso  Ik  Tny- 
l(ir'aK>(iiti',  22  (I  D.  liW,  was  re- 
ferred to  in  nrgiinienl  as  in  eil'ect 
overruling  Ite  Aird.  North,  J., 
however,  held  that  he  was  not 
bound  ))y  He  Taylor,  inasmuch 
ns  tliat  case  did  fmt  in  tornis  over- 
rule lie  Aird,  and  as  the  d(!ci«ion 
of  the  Court  of  Appeal  therein 
was  based  on  the  very  special 
words  of  the  Will  and  codicij. 

(o)  5  C.  D.  770,  In  this  case 
Fiy,  J.,  distinguished  the  cftse  ui 


V.   Ch'innicnt,   |    Mnr, 
he  ground  that  \\\    \\i\\ 


Whitfield 

4(12,  on  the 

case  there  was  Inferred  an  \\m\y 

tion  to  confer  a  bounty. 

{p)  Ante,  p.  1012,  vt  xeq. 

('/)  See  further,  on  this  .subject, 
Lindgren  v.  Lind^'ien,  !)  Ueav. 
.•358.  Eicketts  r.  Tur(|uand,  1  H. 
L.  V.  472.  Wehh  v.  ]5ynj,',  I 
Kay  &  J.  .580.  ilewson  v.  Heed,  5 
Madd.  4.31.  See  also  Castle  v. 
Fojr,  li.  R.  11  Eq.  542.  If, 
on  such  evidence  being  admitted, 
it  appears  that  there  was  property 
correctly  answering  to  the  speci- 
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It  may  here  be  observed  that  what  a  party  is  entitled  to 
under  a  contract  he  may  well  be  taken  to  consider  as  his  own. 
Thus  lands  contracted  for  will  pass  by  a  general  devise  of  all 
the  testator's  lands  and  of  all  the  lands  purchased  by  him, 
although  he  had  other  lands  purchased  and  actually  con- 
veyed {)•).  And  so  if  a  testator  contract  for  the  purchase  and 
transfer  of  a  particular  description  of  stock,  and  then  be- 
queaths all  he  possesses  or  has  of  such  stock,  it  will  pass  (s). 
So  if  a  testator,  having  contracted  for  the  purchase  of  a  largo 
quantity  of  wool,  should  make  his  Will,  bequeathing  to  one 
person  all  his  personal  estate  except  his  wool,  and  to  another 
all  his  wool,  this  would  be  a  good  bequest  of  the  wool, 
although  the  party  contracting  to  sell  it  had  it  not  him- 
self, but  had  to  procure  it  to  enable  him  to  fulfil  his 
contract  {t). 


m 


fied  description,  no  evijcnce  can 
lie  admitted  to  show  tliiit  the  be- 
quest was  intended  to  apply  to 
oilier  property  :  Horwood  v,  Ch'il- 
fith,  4  De  Gex,  M.  &  G.  708, 
by  Lord  Justice  Turner.  Webber 
v.  Stanley,  1(5  U.  \\.  N.  S.  608. 
Two  rules  wliicli  have  bet.,  laid 
down  with  reference  to  uncertain 
description  of  lands  the  subject  of 
deviser.,  and  the  admissibility  of 
e.\trinsic  evidence,  seem  ei^ually 
applicable  to  l)ei|uests  of  per- 
sonalty. These  rules  arc  lirslly: 
that,  when  a  devise  is  made  in  terms 
which  apply  specifically  to  a  de- 
tinite  subject,  the  operation  of  that 
devise  cannot  be  extended  beyond 
the  very  terms  in  which  it  is  ex- 
pressed ;  nor  can  evidence  be  re- 
sorted to  forthe  imrpose  of  showing 
that  Bomethiny  dilferent  from  the 
description  was  intended  l)y  the  tes- 
tator. Secondly,  that  if  the  words 
of  description  when  examined  do 
not  fit  with  accuracy,  and  if  there 
must  be  some  modification  of  some 


part  of  them,  in  order  to  jijacr  a 
sensible  constriution  on  the  Will, 
the  whole  tliint,'  must  be  looked  at 
fairly,  in  order  to  see  what  are  tln' 
leadiny  words  (if  description  and 
what  is  suhoi'dinate  matter,  and 
for  this  purpose  evidence  of  ex- 
trinsic facts  nuiy  be  regarded. 
AVhitfield  r.  Langdale,  1  ('.  1).  (11, 
74.  tlardwick  v.  Ilardwick,  L.  It. 
1(5  Eq.  I(i8,  175.  See  also  liordoii 
r.  Gordon,  b.  11. -)  H.  L.  254.  Hall 
r.  kill,4lr.  E-i.  Hep.  27.  Millard 
r.  Ptiiley,  L.  H.  1  Eq.  ;)78. 

(r)  Acherley  r.  Vernon,  10  Mod. 
518,  52(i. 

(.•()  CoUisou  r.  Girlin<,',  4  M.  & 
Cr.  63,  75.  See  also  Ellis  r.  Eden, 
25  Beav.  4!-'2. 

(t)  Collisou  V.  Girliii";,  4  M.  i!i. 
Cr.  74,  75.  See  also  Field  r. 
Peckett,  29  Beav.  673,  wliern 
cabinets  ordered  and  made  but 
not  delivered  to  the  testator  be- 
fore his  death  passed  under  a 
be(]uest  of "  furniture." 


M 
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SECTION    V. 


Of  Legacies  Vested  or  Contlnrjent. 

There  lias  already  been  occasion  to  show  {u),  that  con- 
tingent and  executory  interests,  though  they  do  not  vest  in 
possession,  maj'^  vest  in  right,  so  as  to  be  transmissible  to 
the  executors  or  administrators  of  the  party  dying  before  the 
contingency  on  which  they  depend,  takes  effect :  But  where 
that  contingency  is  the  endurance  of  life  of  Ihe  j)arty  till  a 
particular  period,  the  interest  will  obviously  be  altogether 
extinguished  by  his  death  before  that  period. 

The  object  of  the  present  section  is  to  ascertain  the  circum-  i inject  of 
Btauces  under  which  a  legacy  is  to  be  regarded  as  a  vested 
interest,  or  as  contingent  on  the  event  of  the  endurance  of 
the  life  of  the  legatee  :  or,  in  other  words,  in  what  cases  the 
interest  in  a  legacy  will  bo  so  fixed  as  to  be  transmissible  to 
the  executor  or  administrator  of  the  legatee,  though  he  die 
before  tlio  time  arrives  for  the  payment  of  the  money  ;  and 
on  the  other  hand,  in  what  cases  the  legacy  will  lapse  by  the 
death  of  the  legatee. 

The  general  j)riucij)|o,  aa  to  the  lapse  of  )egacics  by  the  Uoneial  inlii- 
death  of  the  legatee,  may  l)e  stated  to  be,  that  if  tlie  legatee  lapse  of 
die  before  tjlq  |,t!atftt0i''s  4eceilBe,  or  before  any  other  condition  .'fg^ftll'^V  '^ 
precedent  to  the  vesting  of  the  legacy  is  performed,  the  legacy  '"gateo 
lapses,  and  is  not  payable  to  the  executors  or  administrators 
of  the  legatee.     It  is  proposed,  in  pursuing  this  subject,  to 
treat,  1st.  Of  legacies  lapsed  by  the   death  of  the  legatee 
before  the  death  of  the  testator :  2ndly.  Of  legacies  lapsed  by 
tlio  death  of  the  legatee  after  the  death  of  the  testator  :  Srdly. 
Of  the  lapse  of  legacies  charged  on  a  real  fund :   4th.  Of 
the  lapse  of  legacies  charged  on  a  mixed  fund  of  realty  and 
personalty. 


m 

!    ' 


(;()  AnU'.y. 


1072 


Of  Lapsed  Legacies.     [Pt,  ill.  Bk.  iii. 


1.  Of  Lcr/acies  lapsed  hij  the  death  of  the  Legatee  before 
the  'Testator. 


I 


General  rule 
tliat  unlesH 
tlie  legatee 
survive  the 
testator  the 
legacy  lapses  : 


It  has  been  established  from  the  earhest  periods,  both  in 
the  Ecclesiastical  Courts  and  in  Equity,  that  unless  the 
legatee  survive  the  testator,  the  legacy  is  extinguished : 
neither  can  the  executors  or  adi  linistrators  of  the  legatee 
doraiiud  the  same  (r).  And  Swinburne  puts  the  case  of  the 
testator  and  legatee  being  drowned  in  the  same  ship,  or  both 
being  struck  to  death  by  the  fall  of  a  house,  in  which  case  Le 
lays  it  down,  that  as  they  both  died  at  the  same  time,  the 
legacy  is  n^t  due,  and  consequently  not  transmissible  to  ihe 
executors  or  administrators  of  the  legatee.  In  cases  of  this 
kind  the  question  of  survivorship  is,  by  the  law  of  England, 
a  matter  of  -evidence  merely,  and,  in  the  absence  of  evidence, 
there  is  m  ule  or  conclusion  of  law  on  the  subject :  And  as 
the  onus  of  proof  lies  on  the  representatives  of  the  legat'u, 
they  cannot  claim  the  legacy,  unless  they  can  produce  positive 
evidence  that  he  was  the  survivor  (x). 


(r)  Swinb.  Pt.  7,  8.  23,  pi.  1. 
Godulph.  Pt.  3,  c.  2'i,  8.  2'). 
Wentw.  Off.  Ex.  436,  14th  edit. 

(/)  Underwood  v.  Wing,  1  Dc 
Oe.\,  M.  &  G.  (;:53.  19  Beav.  453. 
Taylor  r.  Diplock,  2  Philliin.  261, 
(i)tti',  p.  402.  Satterthwiiite  r. 
Powell,  1  Curt.  705.  Barnett  v. 
Tui,'well,  31  Keav.  232.  It  will  bo 
observed  that  Swinburne,  in  the 
passage  above  cited,  assumes  that 
the  testator  and  legatee  must  be 
taken  to  have  died  at  the  same 
time  :  And  it  appears  to  have  been 
sometimes  deemed  a  rule  in  the 
Ecclesiastic.il  Court,  that  they 
must,  under  such  circumstances, 
lie  jiresumed  to  have  perished  at 
the  .same  moment,  unless  proof 
can  be  obtained  as  to  the  e.\act 
time  when  either  of  them  died  : 


In  the  gooilsot\Selwyn,3Hagg.749. 
But  it  can  hardly  be  assumed  us  a 
fact  that  two  human  beings  ceased 
to  bieathe  at  the  same  moment 
of  time  :  Underv.-ood  r.  Wing,  4De 
Gex,  M.  &  G.  661,  by  Lord  Craii- 
wi.rtli,  C.  And  in  the  same  case, 
in  the  House  of  Lords,  mth  mm. 
Wing  r.  Angrave,  8  H.  L.  C.  183, 
it  was  laid  down  that  there  is  no 
presumption  of  law  arising  from 
age  or  sex  as  to  survivorship  ainoiii; 
persons  whose  death  Is  occasioM'd 
by  one  and  the  same  cause  :  Xor  is 
there  any  presumption  of  law  that 
all  died  at  the  same  time.  But  the 
question  is  one  of  fact,  depending,' 
wliolly  on  evidence  ;  and  if  tln' 
evidence  does  not  establish  tlio 
survivorship  of  any  one,  the  law 
will  treat  it  as  matter  incapable 


Ch.  II.  §  v.]    Lrjatec  dijincj  before  Testator. 

Not  only  in  casos  if  bequests  of  money,  or  of  other  chattels 
iu  possession,  but  also  of  u  debt  due  froin  the  legatee  to  the 
testator,  the  legacy  will  lapse  by  his  death  before  the  testator, 
and  the  executor  of  the  legatee  must  pay  the  money  :  Thus 
iu  Maitlnnd  v.  Adair  (n),  the  m\  ids  in  the  Will  were,  "I 
devise  to  my  brother  2,000?. :  I  also  return  him  his  bond  for 
400^,  with  interest  thereon,  which  he  owes  me  :  "  T\u  brother 
(lied  in  the  lifetime  of  the  testni  or  :  'I'lir  bond  was  a  joint 
bond  in  the  Scotch  form,  by  the  tc^-tator's  brother  and  son: 
The  question  was,  whether  the  lisposition  of  tl-'  bond  by  tho 
Will  amounted  to  a  release,  or  was  only  a  legacy,  and  there- 
fore lapsed  :  Lord  Loughborough,  C,  held  very  clearly,  that 
it  was  a  legacy  to  the  brother  which  had  lap  ed  (.?). 

Whcio,  however,  a  testator  by  his  Will  deckrwt  i,hat  one- 
fifth  of  tho  residue  of  his  personal  estate  should  be  divided 
amongst  certain  of  his  creditors  named  in  a  schedule  to  his 
Will,  and  the  schedule  contained  both  the  names  of  the 
creditors  and  the  debts  due  to  them  respectively,  the  remedy 
for  the  recovery  of  which  was  barred  by  the  Statute  of  Limi- 
tations :  it  was  held  by  Lord  Lyndhurst,  C.  B.,  and  after- 
wards by  Alderson,  B.,  that  the  parties  so  named  ju  the 
schedule  were  not  to  be  considered  .is  legatees,  but  as  cre- 
ditors, and  consequently  that  the  representatives  of  such  as 
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of  being  determined  :  Tlic  duhs 
'prolandi  \>  on  the  pi  rson  as^ertiny 
the  atiirniiitive  :  See  In  the  goods 
of  Shilling,  Den.  &  Sw.  183.  See 
also,  on  this  subject,  AViight  r. 
Sarnuida,  reported  in  the  notes  to 
•2  Phillim.  2C6,  and  in  Evans's  edit, 
of  2  Sulk.  f)!i3  (nomine  Wright 
r.  Nctherwood).  General  Stan- 
vix's  case,  reported  as  Rex  r.  Dr. 
Hay,  1  W.  Bl.  640.  Broughton  r. 
llaudall,  Cro.  Eliz.  503.  Hit^li- 
tock  V.  Beardsley,  West's  Cus. 
twnp.  Hard.  445  (stated  ante,  p. 
"42).  Colvin  v.  Procurator-Gen., 
1  Hagg.  92.  Sillick  v.  Booth,  1 
W.E. — VOL.  II. 


Y.  &  Coll.  Ch.  C.  117,  126.  Om- 
maney  r.  Stilwell,  23  Beav.  328. 
In  the  guods  of  Wainwright,  1 
Sw.  &  T.-.  257.  In  the  goods  of 
Wheeler,  31  L.  J.,  P.  M.  &  A.  40. 
In  the  goods  of  Cannichael,  32 
L.  .J.,  P.  M.  &  A.  70.  He  Green's 
Settlement,  L.  R.  1  Eq.  288.  In 
the  goods  of  Alston,  [1892]  P.  142. 

(i/)  3  Ves.  231. 

(,'.)  See  further  on  this  subject, 
Elliott  V.  Davenport,  1  P.  Wnis. 
83.  Toplisr.  Biiker,  2  Cox,  118. 
Izon  V.  Butler,  2  Price,  34.  Att.- 
Gen,  V.  Holbrook,  3  Y.  &  J,  114  ; 
S.  C.  12  Price,  407. 
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died  in  the  testator's  lifetime  were  entitled  to  the  benefit  ot 
the  Will  (a). 

Even  in  a  case  where  a  legacy  is  given  tc  a  man  and  his 
executors,  administrators,  and  assigns,  or  to  a  man  and  his 


■  I  ■ 


"ill 


even  wtere 
the  legacy  is 
given  to  the 

legatee  and  his  representatives,  if  the  legatee  dies  before  the  testator,  thousth 

executors,  kc;        -f  »  <=  '  o 

the  executors  are  named,  yet  the  legacy  is  lost :  for  the  vords 
"  executors,  administrators  and  assigns,  &c.,"  are  considered 
as  only  descriptive  of  the  interest  bequeathed  ;  and  those  who 
take  by  representation  only  cannot  bo  entitled  to  anything  to 
which  the  person  they  represent  never  had  any  title  (b). 

So  where  a  legacy  is  given  to  A.  for  life,  and  after  the 
death  of  A.  to  B.  or  his  proper  representatives,  in  case  of  hi« 
dying  before  A.,  if  B.  dies  in  the  lifetime  of  the  testator,  the 
legacy  lapses  (c).  Again,  if  a  legacy  be  given  to  a  mac,  and 
directed  to  be  paid  to  him  or  his  executors,  or  administrators, 
or  personal  representai/ives,  or  to  his  heirs,  at  the  end  of  a 
year  after  the  testator's  death,  and  the  legatee  die  before  the 
testator,  the  Icgacj'  intended  for  him  will  lapse  {d). 

But  if  instead  of  the  words  "  personal  representatives,"  the 
word  "hel's"  be  used,  it  has  been  held  that  this  shows  an 


(a)  Williamson  v.  Naylor,  3  Y. 
&  Coll.  208.  See  also  Accord. 
Philips  I'.  Philips,  3  Hare,  281. 
Where  u  testator,  who  was  a  ccr- 
tificatod  banknipt,  directed  his 
executors  to  pay  in  full  all  liis 
creditors  who  had  proved  in  the 
hankraptcy,  it  wis  held  thr.t  this 
direction  must  be  regarded  as  a 
bounty,  not  only  in  favour  of  those 
creditors  who  survi>red  the  tes- 
tator, but  of  the  representatives  of 
those  who  predeceased  him  ;  for 
that  his  object  was  to  dischaige 
a  moral  duty,  which  object  could 
not  be  attained  if  his  bounty  was 
to  be  limited  to  those  creditors 
who  survived  him  :  Be  Sowerby's 
Trust,  coram  Wood,  V.-C,  2  Koy 
&  J.  630.    S.  0.,  nomine  Turner  v. 


Martin,  coram  Lord  Crau worth,  C, 
7  De  Gex,  M.  &  G.  429. 

(6)  Elliott  V.  Davenport,  1  P. 
Wms.  83.  Corbyn  v.  French,  4 
Ves.  435.  Shuttlew  orth  v.  Greaves, 
4  Mylne  &  Cr.  35.  Ante,  pp.  991, 
992. 

(c)  Corbyn  v.  French,  4  Ves. 
418,  435.  It  will  be  observed,  tlmt 
the  substitution  of  the  executors  in 
this  case  did  not  refer  to  the  lega- 
tee's dying  before  the  testator,  br.i, 
to  his  dying  before  the  time  of  the 
payment  of  the  legacy :  See  Aceml 
Bone  V.  Cook,  M'Clel.  169.  S.  C. 
13  Price,  332. 

(d)  Tidwell  v.  Arial,  3  Madd. 
403.  See  also  Smith  v.  Oliver,  11 
Beav.  494.  Thompson  v.  White- 
lock,  4  De  G.  &  J.  490. 


Ch.  II.  §  v.]  Legatee  dying  before  Testator. 

intention  on  the  part  of  the  testator,  that  the  persons  he 
designates  as  "  heirs "  are  to  take  by  way  of  substitution 
whenever  the  legatee  may  die,  and  there  shall  be  no  lapse 
though  he  die  in  the  lifetime  of  the  testator  {e).  In  such  a 
case  the  heirs  do  not  take  by  way  of  transmission  or  as  repre- 
sentatives, but  as  persoiKB  designata  (/). 

In  Edwards  v.  Saloway  (g)  there  was  a  gift  of  residue  to 
the  testator's  wife  for  life  to  her  separate  use,  with  an  abso- 
lute power  of  appointing  the  principal  by  deed  or  Will,  and  a 
gift  in  default  of  such  appointment  to  her  next  of  kin,  as  in 
case  of  an  intestacy :  And  Lord  Cottenham,  C,  held,  that  the 
gift  of  the  principal  Imd  not  lapsed  by  the  death  of  the  wife  in 
the  testator's  lifetime,  hut  that  her  next  of  kin,  according  to 
the  statute,  were  entitled  to  the  benefit  of  it  (/t). 

But  this  general  rule  may  be  controlled  by  the  manifest 
intention  of  the  testator,  appearing  on  the  face  of  the  Will, 
that  the  legacy  shall  not  lapse,  and  by  his  distinctly  providing 
a  subtititute  for  tho  legatee  dying  in  his  lifetime  (t) ;  though, 
in  order  to  effect  this  object,  he  must  declare  either  expressly, 
or  in  terms  from  which  his  intention  can  be  with  sufficient 
clearness  collected,  what  person  or  persons  he  intends  to  sub- 
stivute  for  the  legatee  dying  in  his  lifetime  (k). 

Thus  where  there  is  a  bequest  "to  A.  or  his  personal 
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this  rule  con- 
trolled by  the 
manifest 
intention  of 
testator,  a 
substitute 
being  dechred 
for  the 
legatee : 


substitution 
iini)lied  by  a 


{()  Re  Porter's  Trusts,  4  Kay  & 
J.  188 ;  and  see  the  observations  of 
Wood,  V.-C,  4  Kay  &  J,  196,  as  to 
the  construction  put  on  the  word 
"heir" in Tidwell  v.  Ariel,  ubi  mp. 
But  where  a  testator  bequeathed  a 
silver  cup  to  Lord  S.  and  his  heirs 
as  a  iieirloom,  and  the  person  who 
was  Lord  S.  at  the  date  of  the  Will 
(llcil  before  the  testator  leaving  a 
successor  to  the  title,  it  was  held 
thiit  the  bequest  lapsed.  Re  W!ior- 
wood,  34  C,  D.  446. 

(/)  See  ante,  p.  967,  et  seq.,  as  to 
the  meaning  of  the  word  "heir"  in 
"uch  owes. 


{g)  2  Phil.  C.  C.  625. 

(/i)  See  accord.  NichoUs  v.  Havi- 
laud,  1  K.  &  J.  504.  But  see 
Baker  v.  Hanbury,  3  Russ.  Ch.  C. 
340. 

(t)  Sibley  t'.  Cook,  3  Atk.  572. 
Toplis  V.  Baker,  2  Cox,  121.  Bridge 
V.  Abbott,  3  Bro.  C.  C.  224.  Brownn 
V.  Hope,  L.  R.  14  Eq.  343.  But  it 
is  not  allowable  to  prove  this  in- 
tention by  evidence  deJiors  the  Will. 
May  bank  v.  Brooks,  1  Bro.  C.  (,'. 
84. 

{k)  Browne  v.  Hope,  L.  R.  14 
Eq.  343. 


N  2 
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tnes,"  or  to 
"A.  or  his 
heirs : " 


bequest  to  "A.  representatives,"  or  "to  A.  or  his  heirs,"  the  word  "or," 
i-epresento-""*    generally  speaking,  implies  a  substitution,  uo  as  to  prevent  a 
lapse  (l). 

But  in  the  case  of  a  bequest  to  children,  &c.,  in  a  class,  arid 
the  representatives  of  such  as  are  dead,  a  question  may  arise 
^vhether  the  representatives  are  to  take  by  way  of  original 
substantive  limitation,  or  by  way  of  substi'.ution  only.  If  by 
the  latter,  none  are  entitled  but  such  as  represent  parties  who 
could  have  taken  as  original  legatees.  A.  gift  to  issue  is  suh- 
stitiitional,  when  the  share  which  the  issue  are  to  take  is,  by  a 
prior  clause,  expresseu  to  be  given  to  the  parent  of  such  issue, 
and  a  gift  to  issue  is  an  original  gift,  when  the  share  which 
the  issue  are  to  take  is  not,  by  a  prior  clause,  expressed  to  be 
given  to  the  parent  of  such  issue  (»j). 


(/)  Gittings  V.  McDermott,  2  M. 
&  K.  69,  and  the  authorities  col- 
Itctecl  «'/nV,  pp.  977,  978  ;  compare 
pp.  967,  968. 

(?)i)  Lanphier  v.  Buck,  2  Dr.  & 
Sm.  494.  Christopherson  v.  Naylor, 
1  Sler.  320.  Butter  r.  Ommaney, 
4  Buss.  73.  See  also  Re  Webster's 
Estate,  23  C.  D.  737,  in  which  case 
Kay,  J.  says  :  "  The  law  was  settled 
long  ago  in  the  case  of  Christopher- 
son  V.  NayJor.  There  a  rule  was  laid 
down  that  where  there  is  a  gift  to 
n  class  and  then  a  substitutionaiy 
j,'ift  of  the  share  of  any  one  of  the 
class  who  should  die  in  the  life- 
time of  the  testator,  no  one  can 
take  under  the  substitutionary  gift 
wiio  is  not  able  to  predicate  that 
his  parent  might  have  been  one  of 
the  original  class, and  consequently, 
if  the  parent  was  dead  at  the  date 
of  the  Will,  and  therefore  by  no 
possibility  could  have  taken  as  one 
of  the  original  class,  his  issue  are 
not  able  to  take  under  the  substi- 
tutionary gilt."  Now,  beyond  all 
doubt,  that  is  still  the  law.    It  was 


laid  down  in  the  case  of  Christo- 
pherson r.  Naylor,  and  that  case 
has  been  recoguised  by  James,  L.J,, 
in  Re  Hotchkiss's  Trusts,  L.  R.  8 
Eq.  643,  and  by  the  Court  of 
Appeal  in  the  cases  of  Huntei  v. 
Cheshire,  L.  R.  8  Ch.  751,  Vest 
V.  Orr,  8  C.  D.  60,  and  Re  Mustlier, 
43  C.  D.  569.  But  the  rule  in 
Christopherson  v.  Naylor  has  not 
always  been  accepted  ..ithout 
question :  see  Parsons  v.  Gulhford, 
10  Jur.,  N.  S.  231.  Cowling  v. 
Thompson,  L.  R.  11  Eq.  366  (n). 
Re  Potter's  Trust,  L.  R.  8  Eq.  52, 
Adams  v.  Adams,  L.  R.  14  Eq.  246. 
Re  Speakman,  4  C.  D.  620  (dis- 
senting from  Stewart  v.  Jones,  3 
De  G.  &  J.  532).  Re  Lucas's  Will, 
17  C.  D.  788  :  and  there  is  a  good 
deal  of  authority  to  show  that  the 
rule  is  subject  to  the  rule  laid  down 
in  Re  Potter's  Trust  (mW  shji.),  viz. 
that,  where  there  is  a  gift  to  a  class 
of  persons,  with  substitution  to  their 
issue  in  case  of  their  dying,  that 
means,  that  whether  they  aru  dead 
when  the  Will  is  made  or  die  after- 
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But  if  there  is  an  original  substantive  gift  to  two  classes  of 
legatees,  viz.  first  to  the  children  of  »^  legatee  for  life,  living 
at  the  time  of  his  decease :  and,  secondly,  to  the  issue  of  such 
of  tbem  as  shall  then  be  dead  leaving  issue,  the  issue  of  a 
child  iclio  teas  dead  at  the  date  of  the  ivill  may  be  entitled  to 
a  share  (n). 
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wards,  the  substituted  class  takes  in 
eaclicase.  The  two  rules  are  difScult 
to  reconcile,  but  the  great  majority 
of  cases  in  Avhich  the  rule  in  lie 
Potter's   Trust  has  been  applied, 
may  be  expJained  upon  the  prin- 
cipie  of  Loriiig  r.  Thomas,  1  Dr.  & 
Sm.  497,   in  which    Kindersley, 
V.-C.  (disapproving  the  decision  of 
Sir  J.  ^.each,  M.  R.,  in  Waugh  r. 
Waugh,  2  M.  &  K.  41,  upon  a  Will 
containing  the  words  "  so  that  the 
children  should  take  only  the  share 
which  their   parent  would    have 
taken  if  living,")  pointed  out  that 
such  a  gift  was  not  necessarily  to 
be  construed  as  a  substitutional 
gift  in  the  sense  of  Christopherson 
I'.  Nayior,  but  a  gift  to  the  issue, 
not  of  the  sho'e  of  the  deceased 
parent,  but  of  the  share  which  the 
parent  of  the  issue  would  have 
taken  if  living  at  the  death  of  the 
testator,  which  might  well  include 
the  children  of  a  parent  who  was 
dead  at  the  date  of  the  Will.    Pro- 
bably the  rule  in  Christopherson  v. 
Nayior  will  be  applied  in  cases 
where  the  gift  is  a  gift  to    the 
children   or  their   heirs  without 
more,  but,  where  there  is  something 
more,  the  question  will  always  be, 
wheiher  an  intention  that  the  gift 
should  not  be  treated  as  substitu- 
tional can  be  extracted  from  the 
Will  on  grounds  similar  to  those 
acted  on  in  Tytherleigh  v.  Harbin, 
6  Sim.  329.     Loring  v.  Thomas 
(hM  s.<2).).    lie  Philps'  Will,  L.  R. 


7  Er[.  151.  Haberghani  v.  Bidc- 
halgh,  L.  R.  9  Ec^.  395  {-per  James, 
V.-C).  Re  Smith's  Trusts,  5  C.  D. 
497  (?i.).  He  Sibley's  Trusts,  5 
C.  D.  494.  Wingfield  v.  AVingueld, 
9  C.  D.  658.  Be  Woolrich,  11 
C.  D.  663.  The  recent  cases  of  He 
Chinery,  39  C.  D.  614  (in  which  Stir- 
ling, J.  refused  to  follow  ife  Smith's 
Trusts,  vhi  sup.),  and  lie  Musther, 
43  C.  D.  569,  strongly  confirm  the 
rule  in  Christopherson  i\  Nayior. 

(ft)  Tytherleigh  v.  Harbin,  6  Sim. 
329.  So  in  Giles  v.  Giles,  8  Sim. 
360,  a  testator  bequeathed  his 
residue  to  trustees,  in  trust  for  all 
his  children  livinp  at  the  decease 
of  Ixirt  wife  as  tenants  in  common, 
and,  if  any  such  children  should 
die  befor'j  his  wife  and  should  leave 
issue,  then  the  children  of  sitch, 
his  son  or  daughter,  should  be  en- 
titled to  tlie  portion  of  such  his 
son  or  daughter  who  might  be 
deceased  before  the  decease  of  his 
wife  :  provided  that,  until  the  por- 
tions thereby  provided  for  any  of 
the  said  children  of  his  said  sons 
or  daughters,  who  might  have  died 
before  their  ..lother,  should  become 
vested,  it  should  be  lawful  for  his 
trustees  to  apply  the  inierest  of  the 
portion  to  which  any  such  child 
might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child.  Tlie 
testator  at  the  date  of  his  Will  had 
four  sons  and  one  daughter,  and  he 
luid  liad  another  daughter  who  was 
tlien   dead  leaving  children  who 
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With  regard  to  the  exclusion  of  those  claiming  nnder  a 
substitutional  gift  who  cannot  predicate  of  the  person  first 
named  as  taker  that  he  might  have  taken,  the  distinctiou 
must  be  remembered  between  a  substitutional  gift  after  a 
bequest  to  a  class  and  one  following  a  gift  to  individuals 
named  in  the  Will.  In  the  foimer  case  the  test  must '  eces- 
sarily  be  this,  was  the  deceased,  whose  share  is  claimed,  a 
member  of  the  class  ?  In  the  latter  case  the  substituted 
legatee  is  presumed  to  have  been  introduced  into  the  Will  iu 
order  to  prevent  a  lapse.  This  distinction  baa  been  recognised 
and  acted  upon  in  many  cases  (o). 


If.  V 


.  I. 


survived  ths  testator.  Sir  L. 
Slmdwell,  V.-C,  held  that  those 
children  were  entitled  to  a  share 
of  the  residue,  being  of  opinion, 
that  looking  at  the  Will  altogether, 
the  true  consiniction  of  it  was 
that  the  testator  adverted  as  much 
to  the  children  of  the  daughter 
who  had  died  as  he  did  to  the 
children  who  had  survived  hut 
niigh!:  die.  Again,  in  the  case  of 
a  gift  to  a  niece  for  life  and  after 
her  death  to  the  children  of  A. 
(deceased)  then  living,  and  the 
issue  then  living  of  any  child  of 
A.  dying  in  tlie  lifetime  of  the 
niece,  such  issue  to  take  the 
parent's  share,  it  was  held  that  the 
issue  of  the  children  took  as  objects 
of  the  gift  and  not  in  substitution 
For  their  parent :  Coulthurst  r. 
Carter,  15  Beav.  421.  It  is  ob- 
viously impossible  to  lay  down  any 
general  rule  at,  to  what  words  shall, 
and  what  shall  not,  render  a  gift 
substitutional,  but  it  may  be  useful 
to  cite  v!  few  instances  of  words 
the  presence  of  which  in  a  testa- 
mentary clause  has  been  held  not 
necessarily  to  import  that  the  gift 
is  RubstitutioDcil.  Thus  the  words 
"shall  die,"  "should  die,"  have 


been  held  not  to  have  that  effect : 
Loring  v.  Thomas,  1  Dr.  &  Sm. 
497,  even  though  coupled  with  the 
provisions  that  the  issue  of  the 
children  so  dying  should  have  the 
parent's  share  :  Smith  v.  Smith,  8 
Sim.  353  (disapproving  Thomuill 
V.  Thornhill,  4  Madd.  377).  Again 
the  use  of  the  word  "  or  "  is  not 
conclusive  that  the  gift  is  substitu- 
tional ;  nor,  on  the  other  hand,  is 
the  use  of  the  word  "  and,"  as  in- 
troducing the  second  gift,  conclu- 
sive that  such  gift  is  onginal: 
see  lie  Merrick's  Trusts,  L.  R.  1 
Eq.  551,    Hurry  v.  Hurry,  L.  E. 

10  Eq.  346. 

(o)  See  Iver.  King,  10  Beav.  46, 
and  the  cases  cited  post,  p.  1083, 
note  (/).  See  also  Hodgson  v. 
Smithson,  8  l)e  G.  M.  &  G.  604 
(affirming  S.  C.  21  Beav.  356). 
Cambridge  r.  Rous,  25  Beav.  409. 
King  r.  Cleaveland,  4  De  G.  &  J. 
477  (affirming  S.  C.  26  Beav.  26), 
Re  Paulding's  Trust,  26  Beav.  263. 
Timins  v.  Stackhouse,  27  Beav. 
434.  Ashling  v.  Knowles,  3  Drew. 
593.  Be  Porter's  Trusts,  4  K.  &  J. 
188,  192.     Hobgen  v.  Neale,  L.  6. 

11  Eq.   48.     Compare  Re  Potter's 
Trust,  L.  R.  3  Sq.  62.   It  may  here 


Cb.  II.  §  v.]  Legatee  dying  hefore  Testator. 


lOCO 


The  general  rule  of  equity  relating  to  lapses  is  equally  Lapse  of 
applicable,  whether  the  legacy  be  given  under  a  Will,  made  undei-  a  power 
by  virtue  of  donorship  flowing  originally  from  the  testator,  or  legate* before 
wliether  it  be  given  under  a  po^er  created  for  the  purpose ;  appointor- 
foi',  in  the  latter  case,  although  the  legatee  will  take  under 
the  authority  of  the  power,  yet  he  will  not  be  considered  as 
taking  from  the  time  of  its  creation,  so  as  to  prevent  a  lapse, 
occasioned  by  the  ('eath  of  the  legatee  before  the  appointor 
when  the  power  is  executed  by  Will ;  and  for  the  following 
reasons :  The  legatee  does  not  take  under  the  power  solely 
aud  exclusively,  but  under  it  and  -be  Will  jointly  :  The  Will 
so  made  is  to  be  construed  and  considered  like  all  others : 
It  is,  therefore,  ambulatory,  revocable,  and  incomplete,  till 
the  death  of  the  testator ;  consequently,  no  person  can  take 
under  it,  who  does  not  survive  him.     If,  then,  an  appointee 
by  Will  made  under  a  general  power,  die  before  the  testator. 


be  obser^'ed  that,  in  gifts  of  this 
description,  whei-e  issue  are  sub- 
stiMed  for  their  parents,  the  sub- 
stituted issue  can  in  no  case 
take  vested  interests  during  their 
parents  lifetime,  and  conse(iuently 
issue,  who  predecease  their  parent, 
are  not  entitled  to  any  share  in  the 
fund  :  Re  Bennett's  Trust,  3  K.  & 
J.  280.  Crause  v.  Cooper,  1  J.  & 
H.  207.  Hunifrey  v.  Huml'rey,  2 
Dr.  &  Sm.  49.  Lanphier  r.  Buck, 
2  Dr.  &  Sin.  484.  lie  Merrick's 
Trusts,  L.  E.  1  Eq.  551.  Hurry 
V.  Hurry,  L.  R.  10  Eq.  346.  But 
the  rule  has  been  i.c^ld  to  be  dif- 
ferent where  the  gift  to  the  issue  is 
au  original  gift.  In  such  a  case  it 
was  decided,  after  much  considera- 
tion, by  Kindersley,  V.-C,  in 
Lanphier  v.  Buck  (ubi  sup.),  that 
they  need  not  survive  their  parent 
in  order  to  take  ;  unless  the  lan- 
guage of  the  Will  precludes  chil- 


dren from  taking  who  do  not 
survive  their  parent,  as  when  the 
gift  is  to  the  issue  of  such  nephews 
and  nieces  as  should  have  died 
before  the  tenant  for  life,  leaving 
issue  :  for  in  such  a  case  such 
children  only  as  were  left  by  the 
parent,  i.e.,  as  survive  him,  are  to 
take.  See,  however,  lie  Smith's 
Trusts,  7  C.  D.  665.  But  whether 
the  gift  to  the  issue  be  original  or 
substituted,  the  issue,  in  order  to 
take,  need  not  survive  the  tenant 
for  life  :  Re  Wildman's  Trusts,  1 
J.  &  H.  299.  Re  Pell's  Trusts,  3 
Gitf.  152.  Lanphier  v.  Buck,  2  Dr. 
&  Sm.  484.  Martin  v.  Holgate,  L. 
R.  1  H.  L.  \75,  reversing  S.  C  sub 
nom.  Holgate  v.  Jennings,  34  Beav. 
79.  Re  Orton's  Trust,  L.  K.  3  E(i. 
375.  See,  however,  Re  Kirkman's 
Trusts,  3  De  G.  &  J.  558.  Re 
Corrie'8  Will,  32  Beav.  426. 
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his  legacy  will  not  be  transmissible  to  his  txecutors  or 
administrators  {p). 

It  is  requisite  further  to  consider  the  general  rule  above 
stated,  as  applied  to  legacies  given  in  joint-tenancy,  or  in 
toMancy  in  common.  If  a  legacy  be  given  to  two  persons 
jointly,  although  one  of  them  happen  to  die  before  the  tes- 
tator, such  interest  will  not  be  considered  lapsed  or  undis- 
posed of,  but  will  survive  to  the  other  legated  (</). 

But  where  legacies  are  given  to  legatees,  as  tenants  in 
common,  as  where  an  aggregate  fund  is  to  be  divided  among 
them,  nomiiiatim,  in  equal  shares,  if  any  of  them  die  before 
the  testator,  what  was  intended  for  those  legatees  will  lapse 
into  the  residue  (r). 

The  law  is  the  same,  as  to  survivorship  in  cases  of  joint- 
tenants  (s),  and  as  to  lapse  in  cas^s  of  tenants  in  common  (/), 
when  the  testator  revokes  the  interest  originally  given  to  cue 
of  them. 

But  it  must  be  observed,  that  where  a  legacy  is  given  to  a 
class  of  persons  in  general  terms  as  tenants  in  common,  as 
the  children  of  A.,  the  death  of  one  of  them  before  the  tes- 
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{p)  Oke  V,  Heath,  1  Ves.  Sen. 
135,  141.  Duke  of  Marlborough 
V,  Gcdolphin,  2  Ves.  Sen.  73. 
Vanderzee  v.  Acloni,  4  Ves,  771. 
Burges  v.  Mawbey,  10  Ves.  319, 
326.  Easum  v.  Appleford,  5  M.  & 
Or.  56,  Master  v.  Laprimaudaye, 
2  Coll,  443.  Woodcock  v.  Ren- 
neck,  1  Phill.  Ch.  C.  72,  Jones  v. 
Southall,  32  Beav.  31, 

(g)  Buffar  v.  Bradford,  2  Atk. 
220,  Dowset  v.  Sweet,  Ambl. 
175.  Morley  v.  Bird,  3  Ves.  628, 
But  in  Be  Kerr's  Trusts,  4  C.  D, 
600,  Jessel,  M,  B,,  refused  to  apply 
the  rule  in  the  case  of  an  appoint- 
ment to  an  object  of  the  power  and 
a  stranger.  It  may  be  that  he 
thought  that  the  words  created  a 
tenancy  in   common,  but  on  no 


ground  is  it  easy  to  e:  olain  the 
case. 

(r)  Bagwell  i-.  Dry,  1  P.  Wms. 
700.  Owen  v.  Owen,  1  Atk.  494. 
Peat  V.  Chapman,  1  Ves.  Sen.  252, 
Baxter  v.  Losh,  14  Beav,  612. 

(s)  Humplirey  v.  Tayleur,  Ambl, 
136,  Young  V.  Davies,  2  Dr.  & 
Sm,  167. 

(t)  Cresswell  r.  Cheslyn,  2  Eden, 
123.  Shaw  V.  M'Mahon,  4  Dr.  & 
W,  431.  Sykes  v.  Sykes,  L,  E.  3 
Ch,  301,  In  Harris  v.  Davis,  1 
Coll,  416,  no  doubt  was  thrown 
upon  the  principle,  though  the 
operation  of  Cresswell  v.  Cheslyn, 
ubi  sup.,  was  excluded  by  the  very 
special  words  in  the  codicil,  per 
Lord  Cairns,  C,  in  Sykes  v.  Sykes, 
tibi  sup. 
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tator  will  not  occasion  a  lapse  of  any  part  of  the  fund ;  but 
those  of  the  described  class,  who  survive  the  testator,  will 
take  the  whole  («). 
A  further  exception,  as  to  the  doctrine  of  lapse  in  cases  to  tenants  in 

.,...,,.  ...  common  with 

of 'gacies  given  to  tenants  m  commor,  occurs  in  instances  a  clause  of 
where  the  Will  contains  a  limitation  over  of  the  legacy  to  »"'^v»^o«'"P  • 
the  survivors  {x).  Thus  in  Mackinnon  v.  Peach  (y),  the 
testator  bequeathed  to  his  two  daughters  his  plate  and 
plated  ware,  together  with  the  pearls,  &c.,  in  his  possession, 
share  and  share  alike,  and  upon  the  demise  of  either  of 
them  without  lawful  issue,  then  the  share  of  her  so  dying 
to  go  to  her  sister:  One  of  the  daughters  died  unmarried 


(i()  Viner  v.  Francis,  2  Cox,  100. 
Slmttleworth  v.  Greaves,  4  Mylne 
&  Cr.  38.  Cort  v.  Winder,  1  Coll. 
320.  Lee  v.  Paia,  4  Hare,  250. 
Shaw  V.  M'MahoD,  4  Dr.  &  W. 
431,  438.  Leigh  v.  Leigh,  17 
Eeav.  605.  Fitzroy  v.  Richmond, 
27  Beav.  186.  Re  Stanhope's 
Trust,  iUd.  201.  lie  Coleman,  4 
C.  D.  165.  Fell  v.  Biddolph, 
L.  R.  10  C.  P.  701.  Re  Jackson, 
25  C.  D.  162.  Re  Colley's  Trusts, 
L.  R.  1  Eq.  496.  Dimond  v.  Bos- 
tock,  L.  R.  10  Ch.  358.  Secus, 
wliere  it  appears  that  the  testator 
(lid  not  intend  to  give  to  a  class 
incapable  of  heing  ascertained  at 
the  time,  but  to  individuals  who 
are,  or  who  are  capable  of  being, 
emimerated :  Bain  v.  Lescher,  11 
Sim.  397.  Havergal  v.  Harrison, 
7  Beav.  49.  Re  Smith's  Trusts, 
0  C.  D.  117.  Re  Stansfield,  15 
C,  D.  84 :  Or  where  the  survivors 
would  not  take  the  fund  in  the 
same  manner,  or  in  the  same  shares 
and  proportions,  as  the  testator 
says  they  are  to  take  it :  i?e  Ham's 
Tnist,  2  Sim.,  N.  S.  106.  As  to 
the  distmction  between  a  gift  to 


persons  of  aliquot  parts  of  a  fiuid 
and  a  gift  to  persons  as  a  class, 
see  Ramsay  v.  Shelmerdine,  L.  K. 
1  Eq.  129.  The  naming  of  one 
individual  member  does  not  pre- 
vent the  gift  being  a  gift  to  a  class. 
Re  Jackson,  uhi  sup. :  but,  in  order 
to  constitute  a  named  person  a 
member  of  a  class,  he  must  have  n 
common  character  with  the  un- 
named members  of  the  class.  Re 
Featherstone's Trusts,  22  C.  D.  Ill, 
A  bequest  to  a  brother  for  life, 
and  at  his  death  "  to  be  equally 
divided  amongst  his  surviving 
children,  and  my  niece,  R.  W.,"  is 
not  a  gift  to  a  class  :  Drakeford  v. 
Drakeford,  33  Beav.  43.  A  bequest 
to  persons  "  hereinbefore  naiaed," 
or  "hereinafter  named"  or  "herein- 
before mentioned  "  or  "  hereinafter 
mentioned,"  cannot  be  regai-ded  us 
a  gift  to  a  class :  Re  Gibson,  2 
Johns.  &  H.  650.  See  pod, 
p.  1083,  note  (d). 

(x)  See  Baxter  v.  Losh,  14  Beav. 
612.  See  also  Smith  v.  Pybus,  9 
Ves.  566,  and  the  cases  collected, 
•post,  p.  1083,  note  (/). 

{y)  2  Keen,  655. 
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in  the  testator's  lifetime  :  And  Lord  Langdale,  M.  B.,  neld, 
that  the  surviving  daughter  was  entitled  to  the  whole  of 
the  articles  bequeathed ;  for  that  the  circumatance  of  the 
deceased  daughter,  who  would  have  taken  as  tenant  in 
common  if  both  had  survived  the  testator,  having  died  in 
his  lifetime,  did  not  prevent  the  gift  over  to  her  sister  from 
taking  eflfect  {z) . 

In  such  cases,  if  more  than  one  of  the  legatees  happen 
to  die  before  the  testator,  a  question  arises,  whether  the 
original  shares  only,  or  the  accrued  as  well  as  the  original, 
pass  to  the  survivors.  The  general  rule  is,  thrt  where 
distinct  legacies  are  given  with  survivorship,  the  clause  of 
survivorship,  unless  extended  by  particular  words,  attaches 
only  to  the  original  shares,  and  does  not  affect  the  accruing 
shares  («) :  But  an  iception  to  this  rule  has  been  admitted, 
where  the  disposition  is,  not  of  separate  legacies,  but  of  one 
aggregate  fund,  which  the  testator  meant  should  remain  an 
aggregate  fund,  and  should  not  be  broken  into  fragments, 
if  Pome  of  the  persons,  to  whom  interests  in  it  were  given, 
happen  to  die  {h). 

In  Knight  v.  Gould  (c),  a  testatrix  bequeathed  the  re- 
sidue of  her  property  "  to  my  executors  hereinafter  named, 
to  enable  them  to  pay  my  debts,  legacies,  funeral,  and  testa- 
mentary charges,   and  also  to  recompense  them  fur  theii' 


(s)  And  see  Sanders  ?•.  Ashford, 
28  Beav.  609,  and  ^ost,  p.  1083, 

n.  (/). 

(a)  See  Perkhis  v.  Mickle- 
thwaite,  1  P.  Wms.  275.  Eudge 
V.  Barker,  Cos.  temp.  Tnlb.  124. 
Ex  'parte  AV  est,  1  Bro.  C.  C.  575. 
Vanderguclit  v.  Blake,  2  Ves. 
534,  Barker  v.  Lea,  1  Turn.  & 
Russ.  415.  Crowder  v.  Stone,  3 
Buss.  Cbanc.  Gas.  217.  Blight  v. 
Rowe,  3  Mylne  &  K.  316.  Rickett 
V.  Guillemard,  12  Sim.  88.  Mac- 
gregor  v.  Macgregor,  2  Coll.  192. 
Goodwin  v.  Finlayson,  25  Beav. 
65.     Evans   v.    Evans,  ibid.  81. 


Re  Chaston,  18  C.  D.  218. 

(i)  See  Pain  r.  Benson,  3  Atk. 
78.  Worlidge  v.  Churchill,  3  Bro. 
C.  C.  465.  Barker  v.  Lea,  1  Turn. 
&  Russ.  413,  415.  Eyre  v,  Mars- 
den,  2  Keen,  564 ;  4  Mylne  &  Cr. 
231.  Sillick  V.  Booth,  1  Y.  & 
Coll.  Ch.  C.  121.  Learning  r. 
Sherratt,  2  Hare,  14.  Doe  c. 
Birkhead,  4  Exch.  110.  Douglas 
V.  Andrews,  14  Beav.  347.  Dutton 
V.  Crowdy,  33  Beav.  272.  & 
Crawhall's  Trust,  8  De  Gex,  M.  & 
G.  480. 

(c)  2  M.  &  K.  295. 
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trouble,  equally  between  them : "  She  then  proceeded  to 
nominate  three  persons  to  be  her  executors :  One  of  them 
(lied  in  the  lii'etime  of  the  testatrix :  And  it  was  held  by 
Sii'  John  Leach,  M.  K.,  and  afterwards  by  Lord  Brougham, 
on  appeal,  that  the  whole  residue  vested  in  the  two  sur- 
vivors :  His  Lordship,  in  giving  his  judgment,  observed,  that 
it  Avas  not  necessary  to  decide  whether  these  legatees  took 
as  joint-tenunts,  or  as  tenants  in  common ;  because  it  was 
clear  on  the  construction  of  the  Will,  that  the  testatrix 
meant  to  give  tho  residue  to  her  executors  as  a  class  of 
persons  in  their  official  character :  The  learned  Judge  added, 
it  did  not  follow  that  a  bequest  of  a  residue  to  executors 
equally  must,  in  all  cases,  be  a  gift  to  them  in  their  repre- 
sentative capacity,  and  so  survive  to  those  who  live  to  take 
the  office  (rf). 

It  is  necessary  in  this  place  to  consider  what  eflfect  tho 
death  of  a  prior  legatee,  in  tho  lifetime  of  the  testator,  will 
produce  on  the  interest  of  another  legatee  in  remainder. 

In  the  case  of  a  legacy  to  a  legatee  for  life,  with  remainder 
to  another  legatee,  if  the  tenant  for  life  dies  before  the 
testator,  the  remainder  over  takes  effect  upon  the  death 
of  +he  testator  (c).  So,  if  a  legacy  be  given  to  a  person, 
with  a  limitation  over,  if  he  should  die  under  twenty-one, 
cr  before  the  happening  of  any  other  event,  and  he  dies, 
in  the  lifetime  of  the  testator,  under  the  prescribed  age, 
or  before  such  other  event  happens,  the  legacy  over  does  not 
lapse  (/). 
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In  wliat  casey 
a  Ingacy  in  re- 
mainder, or  I)y 
way  of  limit:!- 
tion  over,  will 
lapse  by  the 
'leuth  of  the 
prior  legatee 
in  the  lifetin^o 
of  the  testiitor. 


{(I)  See  Barber  v.  Barber,  3  Myl. 
&  Cr.  688.  Post,  p.  1334.  Re 
Gibson,  2  Johns.  &  H.  656, 
where  Wood,  V.-C,  said  that, 
with  the  exception  of  Knight 
r.  Gould,  he  knew  of  no  case 
where  a  bequest  to  persons  re- 
ferred to  in  the  Will  by  the 
terms  "hereinbefore  named,"  or 
"  hereinafter  named,"  or  "  herein- 
before mentioned,"  or  "Iierein- 
aftcr  mentioned,"  has  been  held  to 


be  a  bequest  to  those  persons  as  a 
class.  See  also  Hoare  v.  Osborne, 
33  L.  J.  Ch.  586. 

(e)  Hardwick  r.  Thvirston,  4 
Russ.  Ch.  Cas.  383.  Lee  v.  Pain, 
4  Hare,  225.  And  it  will  make 
no  difference  that  a  power  of 
appointment  is  given  to  the  legatee 
for  life :  Chatteris  v.  Young,  6 
Madd.  30. 

(/)  Miller  v.  Warren,  2  Vem. 
207.      Ledsome    v.    Hickman,  2 
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But  the  rule  is  different,  where  a  legatee,  to  whom  tLe 
legacy  is  given  absolutely,  with  an  executory  limitation 
over,  dies  in  the  lifetime  of  the  testator,  hut  after  the  event 
has  happened,  on  the  non-occurrence  of  which  the  limitation 
over  depends :  for  in  such  case  every  part  of  the  bequest 
lapses. 

Thus  in  Calthorpe  v.  Gourjh  (g),  a  legacy  was  given  to 
trustees,  in  trust  for  Lady  Gough  for  life,  and  in  case  she 
should  die  in  the  lifetime  of  her  husband,  as  she  should 
appoint,  and  in  default  of  appointment,  to  her  children,  but 
if  she  should  survive  her  husband,  then  to  her  absolutely : 
She  survived  her  husband,  and  died  in  the  lifetime  of  the 
testator :  And  Lord  Alvanley  held,  that  the  legacy  lapsed, 
and  the  children  were  not  entitled.  Again  in  Williams  v. 
•Trues  (h),  a  testator  after  bequeathing  a  sum  of  Long 
Annuities  to  his  wife  for  life,  gave  the  capital,  after  her 
death,  to  A.,  if  he  should  be  living  at  her  decease,  and 
if  not,  to  A.'s  son :  .-1.  outlived  the  wife,  but  died  in  the 


if  I  '■ 


Vem.  611.  Willing  v.  Baine,  3 
P.  Wins.  113.  Walker  i-.  Main, 
1  Jac.  &  Walk.  1.  Hnmterstone 
•I'.  Stanton,  1  Ves?.  &  Beam.  388. 
Humphreys  v.  Howe.s,  1  Russ.  & 
M.  639.  Varley  v.  Winn,  2  Kay 
&  J.  700.  He  Gaitwkell's  Trusts, 
L.  R.  15  Eq.  386.  Ive  v.  King, 
16  Beav.  46,  54 ;  in  whicL  last 
case,  Romilly,  M.  R.,  said  that  the 
gift  over  in  some  of  tliese  cases 
takes  efl'ect  upon  the  presumption 
that  such  ulterior  legatee  was 
substituted  in  order  to  prevent 
the  lapse  of  the  legacy.  See  also 
lie  Green's  Estate,  1  Dr.  &  Sm. 
68.  Hannam  v.  Sims,  2  De  G.  &  J. 
151  :  in  the  latter  of  which  cases 
it  was  held  that  the  words  "  shall 
happen  to  die "  included  the  case 
of  the  testator's  brother  named  in 
the  Will,  but  dead  at  the  date  of 
it,  and  that  the  gift  in  favour  of 


his  children  took  effect.  See  also 
Re  Sheppard's  Tmst,  1  Kay  &  J. 
269.  Barnaby  v.  Tassell,  L.  R. 
11  Eq.  363.  But  if  a  testator 
possessed  of  a  specific  chattel,  or  a 
chattel  real,  bequeath  it  to  A.  and 
the  heirs  of  his  body,  and  in  de- 
fault of  such  issue,  to  B.,  the  death 
of  A.  in  the  testator's  lifetime, 
without  issue,  does  not  enable  13., 
though  surviving  the  testator,  to 
take  under  his  Will,  but  causes  a 
lapse  ;  for  such  a  bequest  to  A.  is, 
in  truth,  a  gift  to  him  absolutely 
(8e<  ante,  p.  967),  and  the  gift 
over  to  B.  a  mere  nullity  :  Harris 
V.  Davis,  1  Coll.  416,  424,  425. 
See  also  Andrew  v.  Andrew,  ibid. 
690. 

(g)  3  Bro.  C.  C.  394,  note  to 
Doo  V.  Brabant. 

(/i)  1  Russ.  Ch.  C.  517. 
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testator's  lifetime  :  And  it  was  liolden  that  the  legacy  to  A. 
lapsed,  and  mat  the  gift  to  his  son  did  not  take  effect  (r). 
So  in  Boo  V.  lirahant  (k),  a  legacy  was  given  in  trust  for 
Sarah  Counsell,  until  she  attained  the  age  of  twenty-ono, 
and  then  to  pay  the  same  to  her;  if  she  should  die  under 
twenty-one,  leaving  a  child  or  childrec,  then  in  trust  for 
such  a  child  or  children ;  but  in  case  she  should  die  under 
twenty-one,  without  having  any  child  or  children,  then  over 
to  other  persons :  Sarah  Counsell  attained  Uvcnty-one,  and 
married ;  but  she  died  in  the  lifetime  of  the  testator,  leaving 
two  children  :  And  it  was  holden  that  the  legacy  lapsed,  and 
the  children  were  not  entitled.  So  in  Hiunherstone  v. 
Stanton  {I),  there  was  a  bequest  to  the  son  of  the  testator 
on  his  accomplishing  his  apprenticeship,  with  the  dividends 
in  the  meantime  for  maiutenauco ;  and  in  case  ho  should 
die  before  he  accomplished  his  apprenticeship,  then  and  in 
such  case  to  the  other  children:  The  legoXea  lived  to  ac  com- 
plish  his  apprenticeship,  but  afterwards  died  in  testator's 
lifetime  :  And  it  was  holden  that  the  legacy  lapsed,  and  the 
bequest  over  could  not  take  place ;  for  the  event  which  was 
to  bar  the  claim  of  the  brothers  and  sisters  had  hap- 
pened (mi). 

By  stat.  1  Vict.  c.  26,  b.  33,  "  where  any  person  being  1  Vict.  c.  26 : 
a  child  or  other  issue  of  the  testator,  to  whom  any  real  or  ^^.^l  *"  IH^^. 
personal  estate  shall  be  devised  or  bequeathed  for  any  estate  I'*"""  )*''"* 

*     _  .  '■  ^  leave  issue 

or  interest  not  determinable  at  or  before  the  death  of  such  living  at  tlie 
person,  shall  die  in  the  lifetime  of  the  testator,  leaving  issue,  death  sliall 
and  any  such  issue  of  such  person  shall  be  living  at  the  time  "°*  '"i"*®' 
of  the  death  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect,  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  Will." 
This  enactment  does  not  substitute  the  issue  for  the 


(t)  But  see  Goskell  v.  Holmes, 
3  Hare,  438. 
(i)  3  Bro.  C.  C.  393. 
(0  1  Ves.  &  Beam.  384. 


(m)  As  to  cases  where  some- 
what similar  limitations  over  have 
been  held  to  take  effect,  see  post, 
Pt.  III.  Bk.  III.  Ch.  11.  §  VI, 


^  V 


■f 


d    1  3  4  J 


ili.  . 


A|i|i)loAl.l()n 


1086  Of  Lafm'd  Lcffucu-s.  [Pt.  m.  Bk.  iii. 

(locoaaod  logatoo,  but  givoH  tim  lof^aoy  to  him  n1)HohitoIy  an 
thongli  ho  liiid  Htirvivcd  tho  tOHlator  (n) :  iitid  it  in  tliorbforo 
(liHpoHiildo  by  th<t  Will  of  tho  lo^'iitoo  (o), 
<>(  TliiH  Hootioii  in  tho  Act  applioK  to  a  toHtamoittary  ajtpotnl- 
iiuMit  iit  tho  oxoroiHo  of  a  ^(onoral  powor  ( /»).  Hut  it  (loo»'  not 
apply  to  a  tcHtaiuontary  appoiittuiout  nwidit  uudor  u  limil<Ml 
powjir  (7,  And  it  do((H  not  apply  to  ^iftH  to  a  olaHH  (r) :  l^'or 
tho  intontion  wm  to  provido  a^aitutt  lapH(^  nuu'oly,  and  not  to 
altor  tiio  couHti'uotiou  to  \h\  put  on  tlu\  Will  (n). 

In  conduHioit  of  tluH  ]k  .!ion  of  tho  Huhjoot  of  lapH' ,  it  may 
ho  luiuitionod,  that  whoro  a  hoquoHt  iH  mado  to  a  man  iih 
tniHt(«(<  for  anothoi'  p«n'Kon,  tho  loK>^<'y  will  not  lapHO  by  tlio 
death  of  thu  truHtuo  in  tho  tostator'H  lifutimo  (/). 


2.  0/'  Liu/aricg  lupatul  hi/  ihi)  diuith  0/ the  Lcifiitv.f  nftar  tl.i' 
death  0/  tin:  '/'ctitator. 

if  a  lofjfaoy  bo  f(ivon  gonorally,  \vithout  Hpooifyinjj;  tho  tinx; 
when  it  in  to  b(^  paid,  it  it)  duo  on  tho  day  of  iho  doath  of  tixt 


li>';;Hlmt  ill 
tl'llNl, 


Wlinrn  no 
|itirii>il  fi>r 
imyincnt  In 

NIMII'illllll, 


(h)  Ui>  HoncV  Ti'umIm,  aa  ('.  I). 
(I(i:).  And  tluiN  prolmto  duly  ix 
payuMit  liy  tlio  oxumttor  of  Mio 
li'^iiU**)  as  if  lio  liml  Hiiivivi'it  tho 
tt!Nlnlor.  l''xi'i'iiU>rH  of  I'ci'iy  1'. 
The  <)iii-..ii,  I,.  K.  .|  Km'...  5J7. 

(1)  JohiiMou  i<.  JdhiiHiiii,  :i  lllU'O, 
1A7.  In  tltu  K'loilt  of  I'lii'kiii', 
I  Sw.  it  Tr.  i.2:».  It  irt  .liml.ll'iil 
whotliiT  mii'h  Will  kIioiiIiI  l»n  cnii- 
nlrut'il  UM  if  thu  U'Kntuo  Imil  niit- 
vivod  tlu>  ti'Htntor,  or  itx  if  tiio 
ti'Htatiii'  ha*l  ]ii'i<i|('('<'am<<l  thi<  h'- 
Kutco  ;  .'.'<  Mmhi.ii'h  Will,  'M  L.  J. 
(toil,  Ha  whrt'it  II  fathor  hy  IiIn 
Will  tU<viwMl  a  frtuiliohl  liuuiiu  to 
liJH  Hdti,  ami  tli)<  Mon  ilicil  in  IiIm 
Inllit'i'M  lilVtinio  leaving  iHNiti>  aii<l 
1mviii){  1  liirt  Will  UuviMMl  all  IiIh 
rttal  ('Htato  io  lii*  father,  it  wiim  hohl 
that  liy  virtuo  uf  thia  Rcction  tho 


t>i'ii|icrly  piu*»ml  to  tlui  Hon  almn- 
liiti'ly  miller  (ho  falhci'd  Will,  ami 
that  HM  the  Hon  numt  lie  doonutil  to 
iiuve  HiU'vivcil  hia  falhci'  tlioilcvic'" 
ui'di'i'  tlin  nimi'm  Will  fitiluil,  nml 
tht'io  wan  an  inti'Mtncy  in  n>ii|ii<rl 
of  it,  till  llcnHier,  n>  a,  I).  (Ill 
Hvii  aUo    Pii'koi'Mgill    r.    Itoil^is, 

ft<'.  I),  Kia. 

(p)  Uri'K'M  i>.  (!lioynp,  M  Kay  >t 
.l.«»7«. 

(</)  (iiilllllm  r.  Dnln,  V2  Siiii. 
n.Vl.  Ildlyhmil  I',  licwin,  SidC.  D. 
'J(l(l. 

(r)  AiiU,  i>.  1081.  AV Siannllfl.l, 
Ifl  U.  I).  Hi. 

(«)  Olii.y  (-.  Hated,  n  Drew.  311). 
ltrown«  i<.  !!iim'ni)nil,  ilohtiM,  210, 
See  aim)  h'r  Moc-'h  rriiHl,  10  llaic, 
I7K 

(0  Okk  V.  llunth,  1  Von.  Hun.  HI. 
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loHtiitor  ((f).  '/'""///"  »">'  p(t!l<thk  till  tht\  end  of  a  ijiutr  next 
lifter  the  teHlator'n  <!eath.  TIuh  doluy  is  nuu-uly  ivn  allowanco 
of  timo  for  Uio  oonvouicnuu  of  Uto  oxooulor,  and  «1ooh  not  pro- 
v<<iil  tlio  iiiloruHl  voHling  iuuiiodialoly  on  tliu  toHlator'M 
(loiilli  (> ) :  llunoo,  if  Iho  ]<>giiUi(t  Iiappi*)!  lo  dio  wliliiu  ilio 
)'oiu-,  his   IKM-Honiil   ntprtiHontalivu    will  ho  uitlillod   lo   thu 

Hilt  wliou  11  fiituro  tiiuo  for  Iho  iiuynu>nl.  of  tho  l(>f?ac.y  in  Wiuii' n 
.l.-llit('(l  hy  tho  Will,  tho  logacy  will  bo  v(>Ht«-d  or  ooiitiii{^ont,  !!!j"Iil!y/,t'',t 
apoot'diiif?  an,  tipon  oon8tniin><  tho  Will,  it  apiMT.rH  whothor  tho  '*  '»i'i"'l»«<"l : 
loHlator  iiioaiit  to  aitnox  tho  tiiiui  to  tho  iiaynioiil  of  tho  lof^acy, 
or  to  tho  t^ift  of  it. 

Ill  aHcortainiiiK  tho  iittniition  of  thotoHiatoi*  in  iluH  rospuot, 
tli(»  ('ourtH  of  Kquity  havo  ontahliHhcd  two  poHitivo  nilcH  of 
coiiHlniotion  :  Ist,  That  a  htHjUOHt  to  a  porHon  jniijtMe  or  to 
y  jmid  at  or  win  u  ho  nhall  attain  twcnty-ono  yciu-H  of  ago, 
or  lit  tho  ond  of  any  t)thor  cortain  dottniniuato  lorni,  conforH 
on  him  a  voHtod  iiitcn'OHt  inunodiatoly  on  tho  loHtator'H  doath, 
tiH  ilfliitiiiii  in  i>r<rHentiHtilreiiih(m  in/ntnro,  and  i,ranHnuHHihlo 
lo  liiH  oxocutorH  or  adniiniHtratorH  ;  for  tlio  wordi*  "  payahlo  " 
or  "  to  ho  paid,"  arci  HuppoHod  to  diHannox  tho  tinio  from  tho 
^ift  of  tho  logaoy,  no  aH  to  loavo  tho  gift  innno  iiato,  in  tho 
HiiiDo  manner,  in  roHpoot  of  itH  voHting,  an  if  tho  Ixquout  Htood 
m\i\y,  and  containod  no  niontion  of  timo  (.-).     2nd,  That  if 


(it)  Swinb.  I'l.  7,  M.  A  I'l.  '• 
(ji)  (lailliHliorts  i>.  (.'hiiUo,  10  Vch. 
IR.    Soo  (/'olliim  V,  .Mm'pliorNoii, 
2  Him.  H7. 

()/)  So  wliot'o  II  It'Mtiitrix  lio- 
i|Ut'iillii<il  Hiwurul  toKii(>it''<,  a>i<l 
111111111^(1*1  otlini'N,  oiiii  lo  a  mirvniit, 
If  III)  hhoiiltl  Im  rcNiiHii^  witli  lii<i' 
nl  tliii  tiiiui  of  lior  tlm'oiiNO,  but  not 
"ilii'i'wiHn  ;  mill  mIiii  (lii'oi't«Ml  tliu 
will  lt'|{iu'.i(<H  to  III!  ]iui(l  wilhtu  hIx 
iniiiillin  hut    ilt'roiiHU  ;    iiiul 

li'clni'i'it  ,ial  tlid  Ii>}{iii<it)M  nIioiiIiI 
not  liu  vimUmI  oiilil  piiyiililo  ;  ami 
till)  li'i^ttU'o  (litul  Uuforo  tliu  uxplm- 


tioit  of  tlin  six  ittniitliH  ;  il  witH 
hold  tliat  liJH  r(<|it'('m<iit40iv<>N  wcru 
I'litillod  to  llin  l«'nmvv  i  I.iu'iim  c. 
Carliiif,  ^  Jlcitv.  .'KIT.  Hon  hImo 
IWkliiuii  1',  <)ii'Koi',v,  i  lliiro,  .'IIMI, 
:)U7.      Nl  vortlti'litNH  tliK  iiitciitliiii 

of  tllO  tcHllllot'  IJlut   llin  ifil't  Hlllitliil 

not  vtiNt  ill  tliu  logatiio  luitll  it 
hIioiiIiI  licnctimlly  i-ciiiittml  to  liiiii, 
will  provail,  wlum  cloarly  ux- 
jirt'wt'il,  proviilcil  tho  rnniitlniint 
lio  not  ih'hiycil  l»y  ni'Klinonco  or 
iu'('.ii|<>nt :  Law  r,  Tlioiii|iNon,  4 
IliiMM.  Chanc.  Can,  1)2. 

(x)  Bwiiib.  IH.  7,  «.  an,  1.1.  « J 
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Rule  1 :  "here 
the  bequeat  is 
immediate, 
and  payment 
postponed, 
the  legacy  is 
vested. 


Of  Legacies.         [Pt  iir.  Bk.  iii. 

the  words  "  payable  "  or  "  to  be  paid  "  are  omitted,  and  tbe 
legacies  are  given  at  twenty-one,  or  if,  when,  in  case,  or 
j)rovided  the  legatees  attain  twenty-one  or  any  other  future 
definite  period,  these  expressions  annex  the  time  to  the  sub- 
stance of  the  legacy,  and  make  the  legatee's  right  to  it 
dep(fnd  on  his  being  alive  at  the  time  fixed  for  his  payment. 
Consequently,  if  the  legatee  happens  to  die  before  that  period 
arrives,  his  personal  representative  will  not  be  entitled  to  the 
legacy  («).  • 

The  Courts  of  Equity  have  adopted  these  rules  from  tbe 
established  practice  of  the  Ecclesiastical  Courts  (which  in 
these  matters  had  formerly  concurrent  jurisdiction)  more  in 
compliance  with  such  practice  than  from  any  conviction  of  tbe 
soundness  of  the  rules  themselves. 

As  to  the  first  rule,  viz.,  that  where  the  bequest  is  in  terms 
immediate,  and  the  payment  alone  postponed,  the  legacy  is 
vested  ;  it  may  be  desirpble,  first,  to  give  some  cases  illustra- 
tive of  it,  and  then  to  point  out  certain  exceptions  to  its 
application. 

In  Jackson  v.  Jackson  (h),  the  testator  bequeathed  to  bis 
son  400Z.  to  he  paid  to  him  at  the  end  of  one  year  next  after 
his  (the  testator's)  death,  and  the  further  sum  of  lOQl.  at  the 
death  of  his  mother :  The  son  died  before  his  mother :  The 
question  was,  whether  he  took  a  vested  interest  in  the  100/. : 
And  Lord  Hardwicke  determined  in  the  affirmative,  observing, 
that  the  legacy  of  that  sum  was  plainly  vested,  and  the  time 
of  payment  only  postponed ;  for  the  former  words  "  to  be  paid," 
were  to  be  carried  on,  as  they  would  clearly  be,  if  turued  into 
any  other  language. 

In  Sydney  v.  Vatighan  (c),  a  legacy  of  1001.  was  bequeathed 
to  an  apprentice,  to  be  paid  to  him  within  six  months  after  he 
should  have  fully  served  out  his  apprenticeship :  The  legatee, 
instead  of  serving  his  time,  ran  away  from  his  master  and 


Godolph.   Pt.   3,    ch.    24,    s.   25. 
Shrimpton  v.  Shrimpton,  31  Beav. 
426. 
(a)  See  Hanson  v.  Qraham,  6 


Ves.  245. 
(6)  1  Ves.  Sen.  217. 
(c)  2  Bro.  Pari.  Ca.  254. 
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died  intestate  after  the  period  of  his  apprenticeship  expired  : 
The  Court  of  Great  Sessions,  un  the  Brecon  circnit,  decreed 
the  legacy  to  his  administrator,  with  interest  from  the  end  of 
six  months  after  thu  expiration  of  the  apprenticeship  :  And 
the  House  of  Lords  confirmed  this  decree. 

In  Bolger  v.  Mackell  (d),  the  testatrix  gave  her  residuary 
estate  to  Catherine,  the  daughter  of  James  Winter,  and  to 
the  lawful  children  of  her  (the  testatrix's)  hrothers,  John 
and  James  Snowden,  in  equal  shares,  the  shares  of  the  bous 
with  the  interest  or  accumulations  to  he  paid  at  their  ages  of 
twenty-one,  and  of  the  daughters  at  twenty-one  or  marriage, 
after  a  deduction  of  what  might  he  laid  out  for  their  main- 
tenance and  preferment  in  the  world :  John  Snowden  died 
without  issue,  hut  James  died  leaving  two  sons,  neither  of 
whom  attained  twenty-one :  The  question  was,  whether,  not- 
withstanding that  circumstance,  two-thirds  of  the  residue 
rested  in  them,  so  as  to  he  transmissible  to  their  legal  personal 
representatives :  And  Lord  Bosslyn  was  of  opinion,  that  the 
two  sons  took  vested  interests,  remarking,  that  the  present  was 
a  mere  bequest  of  the  residue  of  personal  estate,  payable  at 
twenty-one,  so  that  the  rule  as  to  vesting  must  take  place ; 
which  was  not  prevented  by  the  addition  of  a  direction  that 
maintenance  should  be  deducted  (c). 

It  may  here  be  observed,  that  a  gift  in  terms  which  import 
a  present  vested  interest,  with  a  postponed  time  of  payment, 
is  not  made  contingent  by  a  direction  to  accumulate  till  the 
time  of  payment  arrives  (/). 

The  following  exceptions  to  this  rule  may  be  remarked: 
Ist.    The  rule  itself  is  always  subservient  to  the  intention  of 


((i)  5  Ves.  509. 

(e)  The  rule  is  the  same  where 
a  gift  to  children,  &c.,  in  a  class 
is  immediate,  and  the  time  of  di- 
vision only  is  postponed  until  they 
attain  a  certain  age  respectively  : 
Former  v.  Francis,  2  Sim.  &  Stu. 
605.  Kevem  v.  Williams,  5  Sim. 
171. 

W.E.— VOL.  U. 


(/)  Blease  v.  Burgh,  2  Beav. 
226.  "  There  is  a  strong,  or  I  may 
say  a  stringent,  rule  that  if  we 
have  words  dearly  making  a  vested 
gift,  clear  words  are  required  to 
convert  it  into  a  contingent  one  : " 
per  James,  L.J.,  in  Ee  Duke,  IC 
C,  D.  112,  114. 


Rule  con- 
trolled by  the 
intention  of 
testator, 
apparent  from 
the  context : 


loyo 
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the  testator :  and,  therefore,  if  upon  construing  the  whole 
Will,  it  clearly  appears  that  the  testator  meant  the  time  of 
payment  to  be  the  time  when  the  legacy  should  vest,  no 
interest  will  be  transmissible  to  the  executors  or  adminis- 
trators, if  the  legatee  dies  before  the  period  of  payment; 
although  the  words  "  to  be  paid  "  or  "  payable  at"  or  other 
terms  of  immediate  gift  be  employed  in  the  Will  {g). 

This  exception  may  be  found  in  operation  in  cases  where 
the  testator  has  shown  a  clear  intention  that  the  legacies  shall 
not  vest  till  his  debts  are  satisfied  Qi),  or  till  his  property  has 
been  sold  or  realized,  and  got  in  by  his  executors,  or  been  laid 
out  in  a  purchase  :  For  if  the  testatoi*  thinks  proper  to  say 
distinctly  that  his  legatees,  general  or  residuary,  shall  not  be 
entitled  to  the  property  unless  they  live  to  receive  it,  there  is 
no  law  against  such  intention,  if  clearly  expressed  (t). 


[g)  Mackell  v.  Winter,  3  Ves. 
636.  Howes  v.  Herring,  1  M'Clel. 
&  Y.  295.  Hunter  v.  Judd,  4  Sim. 
455. 

{h)  Bernard  v.  Montague,  1 
Meriv.  422. 

(i)  It  was  said  by  Wood,  V.-C, 
in  Martin  v.  Martin,  L.  R.  2  Eq. 
404,  that  the  Court  cannot  give 
effect  to  a  testator's  intention  that 
if  a  legatee  should  die  before  the 
property  is  actually  received  it 
should  go  over  but  gives  it  to  him 
absolutely  :  and  Lord  Selbome  in 
Minors  v.  Battison,  1  App.  Caa. 
428,  452,  says :  "  It  was  decided 
in  Hutcheon  v,  Mannington  (1 
Ves.  366)  and  Martin  v.  Martin 
{uhi  «wp.),  that  such  a  divesting 
clause,  if  it  refers  to  the  time  of 
actual  receipt,  is  too  uncertain  and 
indefinite  to  be  capable  of  being 
carried  into  effect."  Jessel,  M.  E., 
however,  in  Johnson  v.  Crook,  12 
C.  D.  639,  expressed  his  disap- 
proval of  Martin  v.  Martin,  and 
asserted  that  the  authorities  prior 


to  Martin  v.  Martin,  such  as 
Hutcheon  v.  Mannington  {iihi 
sup.) ;  Elwin  v.  Elwin,  8  Ves.  547 ; 
Gaskell  v.  Harman,  11  Ves.  489, 
497  ;  Law  v.  Thompson,  4  Ruiss. 
92,  100  ;  Re  Arrowsmith's  Trusts, 
2  De  G.  F.  &  J.  474,  show  that 
there  is  nolaw  established  that  it 
cannot  be  don',  only  that  it  must 
be  clearly  expressed,  and  Fry,  J., 
in  Re  Chaston,  18  C.  D.  218,  227, 
says :  "  I  believe  all  the  earlier 
cases  proceed  simply  on  this  en- 
quiry. Is  the  contingency  expressed 
with  definite  certainty?"  It 
should  be  observed  that,  whicli- 
ever  of  these  views  may  be  right, 
none  of  the  cases  go  to  show  that 
the  gift  over  is  void  for  uncer- 
tainty where  the  words  may  be 
construed,  not  as  referring  to  tlie 
time  of  actual  payment  and  re- 
ceipt, but  to  the  time  appointed 
for  payment,  or  the  termination  of 
the  period  which  the  law  usually 
allows  for  the  payment  of  legacies, 
viz.,  twelve  months  from  the  tts- 
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But  in  these  cases  the  intention  of  the  testator,  that  the 
legacies  shall  not  vest,  must  he  expressed  ivith  certo'nty  to 
prevent  the  operation  of  the  geueral  rule ;  for  although  the 
payment  of  the  legacies  he  expressly  postponed  till  the  testa- 
tor's debts  he  discharged,  or  till  the  sale  of  an  estate  be 
effected,  or  till  after  the  residue  of  personal  estate  shall  be 
laid  out  in  the  purchase  of  lands,  yet  the  general  rule  that  the 
gift  is  immediate,  and  the  payment  alone  postponed,  will 
operate;  and  the  legacy  will  be  transmissible,  though  the 
legatee  died  before  the  discharge  of  debts,  or  other  event  until 
which  the  payment  is  expressly  postponed  (k). 

In  the  instances  wl  fire  this  exception,  by  reason  of  the 
manifest  intention  of  the  testator,  prevents  the  operation  of 
the  rule,  it  :just  be  observed,  that  the  legacies  will,  at  all 
events,  be  considered  vested  at  the  period  when  the  debts  of 
the  testator  might  have  been  paid,  or  the  sale  or  purchase 
mi(iht  have  been  effected,  upon  a  due  administration  of  the 
affairs  of  the  testator :  And  a  Court  of  Equity  will  inquire 
into  what  that  period  might  have  been  ;  for  thut  Court  will 
not  suffer  the  rights  of  legatees  to  be  prejudiced  by  the 
fraudulent  or  unnecessary  delay  of  executors  or  trustees  (l). 

Another  exception  to  the  rule  may  be  stated  to  be  ;  that  if  ^'m  inecrtii» 
the  event,  upon  which  the  legacy  is  directed  to  be  paid,  be  faoit  .- 
uncertain  as  to  its  t.iking  place,  then  th3  legacy  becomes  a 
conditional  legacy,  arJ  will  not  devolve  on  the  executors  or 
administrators  of  the  legatee,  unless  the  condition  be  per- 
formed by  the  happening  of  the  event  (?«). 


tator's  death.  See  the  observa- 
tions of  Kindersley,  V.-C,  in  Re 
Arrowsmith's  Trusts,  29  L.  J.  Ch. 
774,  777  (approved  by  Knight 
Bruce,  L.J.  S.  C.  on  appeal,  2 
De  a  F.  &  J.  474)  and  of  Fry,  J., 
in  Ee  Collison,  12  C.  D.  834. 

(i)  Hutcheon  v.  Mannington,  1 
Ves.  365.  See  also  Bubb  v.  Pad- 
wick,  IS  C.  D.  517.  This  case, 
however,  has  been  disapproved  in 


Re  Chaston,  18  C.  D.  218.  Minors 
V.  Battison,  1  App.  Cas.  428. 

(l)  Re  Dod[-!'ou's  Trusts,  1  Drewr. 
440.  Re  Arrowsmith's  Trusts,  2 
De  Gex,  F.  &  J.  474,  per  Turner, 
L.  J.  See  also  Re  Chaaton,  18  0. 
D.  218.  Re  Wilkins,  18  C.  D. 
634. 

(m)  Swinb.  Pt.  7,  s.  23,  pi.  10. 
Qodolph.  Ft.  3,  c.  25,  s.  25. 
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Thus  in  AtJdns  v.  Hiccocks  (n),  the  hequest  was  of  200/. 
to  Eliz.  Hiccocks,  to  he  paid  at  time  of  her  marriage,  or 
within  three  months  afterwards,  provided  she  married  with 
the  approbation  of,  &c. :  The  testator  also  gave  to  Elizabeth 
an  annuity  until  that  event  took  place :  She  died  without  ever 
having  been  married,  after  having  attained  the  age  of  twenty- 
one  :  The  question  was,  whether  Elizabeth  took  such  a  vested 
interest  in  the  legacy,  as  was  transmissible  to  her  adminis- 
trator :  And  Lord  Hardwicke  determined  in  the  negative : 
upon  which  occasion  he  remarked,  that  in  the  common  cases 
of  legacies  to  be  paid  at  the  age  of  t\>  anty-one,  there  was  a 
certain  time  fixed,  not  to  the  thing  itself,  but  to  the  execution 
of  it ;  and  the  time  so  fixed  must  necessarily  arrive :  But 
that  when  the  time  annexed  to  the  payriont  was  merely 
eventual,  and  might  or  might  not  come,  and  the  person  died 
before  the  contingency  happened,  his  Lordship  could  find  no 
instance  where  it  had  been  decided  that  the  legacy  should  be 
paid  at  all  events. 

But  this  exception  will  not  apply  when  it  is  apparent  from 
the  whole  of  the  Will,  that  it  it  as  not  the  intention  of  the 
testator  to  make  the  legacy  conditional :  Thus  in  Booth  v. 
Booth  (o),  the  testator,  having  two  great  nieces,  both  of  age, 
named  Phoebe  and  Arn,  devised  the  residue  of  his  estate  to 
trustees,  in  trust,  to  place  it  out  at  interest,  and  pay  the 
annual  produce  to  Phoebe  and  Ann,  until  their  resj  tctive 
marriages,  and  immediately  after  their  respective  marriages, 
to  assign  to  them  respectively  their  several  shares :  Phoebe, 
after  surviving  the  testator,  died  without  ever  being  married : 
And  the  question  was,  whether,  notwithstanding  Phoebe  never 
married,  she  took  a  vested  interest  in  her  moiety,  which  was 
transmissible  at  her  death  to  her  personal  repi'esentatives,  one 
of  whom  was  her  sister  Ann ;  Lord  Alvanley  held,  on  tbe 
ground  of  the  bequest  being  a  residue  (p),  and  given  to  per- 


(n)  1  Atk.  500. 

(o)  4  Ves.  399.  See  the  obser- 
vations of  Stuart,  V.-C,  on  this 
case  in  West  v.  West,  4  Giff.  201. 


(p)  See  also  Jones  v.  Mackil- 
wp.in,  1  Russ.  Chanc.  Cas.  223. 
There  has  always  beta  a  strong 
disposition  in  the  Court  to  con- 


-  I 
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sons  of  maturity,  as  also  upon  the  words  of  the  devise,  that 
the  case  was  one  where  the  maxim  dies  incertua  conditionem 
facit  could  not  be  applied ;  and  that  Phcebe  took  a  vested 
interest  in  her  share,  to  which  Ann,  as  her  residuary  legatee, 
was  immediately  entitled,  although  Ann  could  not  claim  her 
original  share  previous  to  her  own  marriage.  So  a  bequest  to 
a  daughter  on  marriage  with  interest  in  the  meantime  is 
vested  {q). 
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It  remains  to  consider  the  other  positive  rule  on  this  sub- 
ject :  viz.,  that  if  the  words  "  payable  "  or  "  to  be  paid,"  are 
omitted,  and  the  legacy  is  given  at  twenty-one,  or  if,  when, 
ill  case,  or  provided,  the  legatee  attains  twenty-one,  or  "  on  " 
his  attaining  that  age,  or  any  other  future  definite  period,  this 
confers  on  him  a  contingent  interest,  which  depends  for  its 
vesting,  and  its  transmissibility  to  his,  executors  or  adminis- 
trators, on  his  being  alive  at  the  period  specified. 

In  Onslow  v.  South  (r),  the  testator  being  possessed  of 
considerable  personal  estate  in  Jamaica  and  in  England, 
hequeathed  as  follows :  "I  givo  to  J.  S.  now  under  the 
custody  of  R.  D.  2,000^  at  the  age  of  twenty-one  years, 
to  be  paid  by  my  executors  in  England :  "  J.  S.  died  under 


strue  a  residuary  clause  so  as  to 
prevent  an  intestacy  with  respect 
to  any  part  of  the  testator's  pro- 
perty :  by  Sir  W.  Grant,  in  Le:  ,ke 
V.  ■Robinson,  ?.  Meriv.  386.  See 
also  Leeming  v.  Sherratt,  2  Hare, 
23,  by  Wigi-am,  V.-C,  citing  Love 
V.  L'Estrange,  5  Bro.  P,  C.  59. 
Toiul.  edit.  Pearman  v.  Pearman, 
33  Beav.  396.  However,  in  Ad- 
dison V.  Busk,  14  Beav.  461,  462, 
Eomilly,  M.  K.,  said  he  could  not 
give  to  the  same  words  a  different 
construction  when  used  in  relation 
to  a  residue  from  that  which  he 
should  when  applied  to  a  simple 
legacy, 
(j)  Vize  V.  Stoney,  1  Dr.  &  Warr. 


2nd  Rule : 
a  legacy  given 
"at,"  "if," 
"  when," 
"in  case," 
"provided," 
the  legatee 
attains  twenty- 
one,  &c.,  or 
"  on  "  attain- 
ing that  age,  is 
contingent : 


337.  See  also  West  v.  West,  4 
Giff.  201.  Lang  ■;;.  Pugh,  1  Y.  & 
Coll.  Ch.  C.  718.  So  in  Re  Wrey, 
30  C.  D.  507,  a  testatrix  by  her 
Will,  after  specific  bec[ue8ts  of 
bonds,  gave  all  the  rest  of  her 
stocks  and  shares  upon  trust  to 
pay  the  income  to  her  nephew  G. 
until  his  marriage,  and  at  the 
time  of  his  marriage  to  hand  over 
the  stocks  and  shares  to  him  :  and 
it  was  held  that  G.  took  a  vested 
interest  under  the  gift,  and  being 
of  age  Avas  entitled  to  have  the 
stocks  f.nd  shares  comprised  there- 
in transferred  to  him,  although  he 
had  not  married. 

(r)  1  Eq.  Cos.  Abr.  295,  pi.  6. 
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the  age  of  twenty-one,  but  having  attained  the  age  of 
eighteen,  he  bequeathed  this  legacy  to  the  defendant  South, 
the  validity  of  which  disposition  depended  upon  the  ques- 
tion, whether  J  S.  took  a  vested  interest  in  the  money  before 
the  age  of  twenty-one  :  And  the  Lord  Chancellor  determined 
that  the  legacy  did  not  pass  to  the  defendant ;  since  J.  S.'s 
interest  in  it  was  not  vested,  but  contingent ;  and  his  Lord- 
ship remarked,  that  the  word  "  now  "  was  merely  descriptive 
of  the  condition  of  the  legatee ;  and  that  the  word  "  paid  " 
was  only  applicable  to  the  persons  by  whom  the  money  was  to 
be  satisfied. 

So  in  Cnise  v.  Barley  (s),  the  testator  gave  to  his  son 
200i.  at  his  age  of  twenty-one  :  The  son  died  under  twenty- 
one  :  And  it  was  determined  that  the  legacy  never  vested  in 
him  ;  as  the  age  was  annexed  to  the  gift  and  not  to  the  pay- 
ment ;  and,  consequently,  his  personal  representative  could 
not  be  entitled  to  the  money. 

Jn  Smell  v.  Dee  (i),  the  bequest  was  of  "  lOOZ.  a-piece  to 
the  two  children  of  J.  S.  at  the  end  of  ten  years  next 
after  my  decease :  "  The  legatees  died  before  the  expiration  of 
the  ten  years :  And  Lord  Cowper  held  the  legacies  to  be 
extinct :  and  said,  "  that  wherever  the  time  is  annexed  to 
the  legacy,  and  not  to  the  payment  of  it  (as  in  the  present 
case),  if  the  legatee  die  before  the  day  of  payment,  the  legacy 
is  lapsed  "(«). 

In  Staplcton  v.  Cheales  (x),  it  was  clearly  held,  that  the 


(s)  3  P.  Wms.  20. 

(«)  2  Salk.  415. 

(m)  See  also  Accord.  Bruce  v. 
Charlton,  13  Sim.  65,  68. 

(x)  Prec.  Chanc.  317.  That  is 
to  say  that  these  expressions  "if" 
and  "when"  will  generally  receive 
such  a  construction  standing  alone 
and  unaffected  by  preceding  or 
subsequent  context:  but  the  con- 
text frequently  shows  ihat  the 
words  "  if,"  "  when,"  "  as  soon  as," 
must   be  construed    not    to  im- 


port contingency  in  the  sense  of 
condition  precedent  to  the  vestinj,', 
but  to  mean  a  provieo  or  condition 
subsequent  operating  as  a  defeas- 
ance of  an  estate  vested.  Thus  in 
Andrew  v.  Andrew,  1  C.  D.  410,  a. 
testator  by  a  Will  dated  in  1832 
devised  lands  to  F.  A.  for  life,  and 
from  and  after  the  decease  of  F.  A. 
to  his  eldest  son  if  he  should  have 
arrived  at  the  age  of  twenty-one 
years,  und,  in  default  of  his  havin;; 
a  son,  then  over.  F.  A.  died  leaving 
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expressions  "at  twenty- one,"  or  "if"  or  "  tvhen  he  shall 
attain  twenty-one,"  were  all  one  and  the  same,  and  in  each 
of  those  cases,  if  the  legatee  died  before  that  age,  the  legacy 
lapsed.  This  is  fully  confirmed  in  Hanson  v.  Graham  (y)  by 
Sir  W.  Grant,  who  observed  that  in  the  civil  law  the  words 
"  cum  "  and  "  si,"  as  referred  to  this  subject,  are  precisely 
equivalent ;  and  from  that  law  we  borrow  all,  or  at  least  the 
greatest  part  of  our  rules  upon  legacies  (s). 

Agam  it  was  held  in  Re  Wrangham'"  Trust  (a),  that  a  gift  "on:" 
to  legatees  on  their  attaining  the  ages  ot  twenty-one  is  a  con- 
tingent and  not  a  vested  gift. 

In  Atkinson  v.  Turner  (b),  the  testator  gave  two-thirds  of  "provided:" 
three-eighths  of  his  joint-stock  and  trade  to  his  grandson, 
frovidecl  he  should  attain  the  full  ago  of  twenty-one,  with 
remainder  over  if  he  did  not  live  to  that  period  :  The  grand- 
son died  under  twenty-one ;  and  the  question  was,  whether 
bis  administrator  was  entitled  to  the  profits  which  accrued 


ail  eldest  son,  a  minor.  It  was 
lield  by  the  Court  of  Appeal  that 
on  the  death  of  F.  A.  the  eldest 
son  took  an  estate  in  fee,  liable  to 
be  divested  on  his  dying  under 
twenty-one.  In  thus  construing 
the  word  "  if"  as  not  importing  a 
contingency,  Lord  Justice  James 
placed  great  reliance  on  the  fact 
that  the  gift  was  in  the  Will  ex- 
pressed to  be  "from  and  after"  the 
death  of  the  tenant  for  life,  saying 
that  to  construe  the  word  "  if"  as 
contingent  one  woidd.  have  to 
strike  the  words  "  from  and  after  " 
out  of  the  AVill.  North,  J.,  how- 
ever, in  the  case  of  Re  Jobson,  44 
C.  D.  164,  in  a  Will  in  which  the 
words  were  "  and  from  and  after 
her  (the  tenant  for  life)  decease 
the  premises  shall  be  in  trust  for 
all  her  children,  in  equal  shares  aa 
tenants  in  common,  on  their  re- 
spectively attaining   the    age    of 


twenty-one  years,"  declined  to 
give  this  effect  to  the  words  "from 
and  after,"  and  held  that  the  chil- 
dren did  not  take  vested  interests 
till  they  attained  the  age  of  twenty- 
one. 

{y)  6  Ves.  243,  245. 

{z)  In  the  case  of  May  v.  Wood, 
3  Bro.  C.  C.  473, 474,  Lord  Alvan- 
ley  broadly  laid  down  a  different 
doctrine.  But  Sir  W.  Grant,  in 
Hanson  v.  Graham,  6  Ves.  243, 
demonstrates  that  the  principle  on 
which  his  Lordship  proceeded  was 
an  erroneous  one.  See  also  Lane 
V.  Goudge,  9  Ves.  230  ;  and  the 
observations  of  Lord  Brougham, 
in  Phipps  V.  Ackers,  3  CL  &  Fin. 
700,715. 

(«)  1  Dr.  &  Sm.  358. 

(6)  2  Atk.  41.  See  also  Watson 
V.  Hayes,  5  M.  &  Cr.  125,  132, 
133.  Young  V.  Macintosh,  13 
Sim.  445. 
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from  the  death  of  the  testator  to  the  infant's  decease  ;  which 
depended  upon  the  circumstance  whether  he  took  a  vested 
interest  in  the  legacy  during  minority :  And  the  Master  of 
the  Rolls  determined  in  the  negative ;  considering,  that  by 
the  words  of  the  Will,  nothing  vested  in  bhe  legatee,  since  he 
did  not  attain  the  age  of  twenty-one  (c). 

In  Elton  V.  Eltor  (d),  where  a  testator  gave  to  his  grand- 
daughter 1,500L  to  be  at  her  disposal,  in  case  she  married 
with  consent,  &c.,  Lord  Hardwicke  held,  that  marriage  was  a 
condition  precedent  to  the  vesting  of  the  legacy :  observing,  that 
whether  the  testator  said,  "  in  case  she  marry,  I  give,"  or,  "I 
give,  in  case  she  marry,"  made  no  difference ;  for  in  both 
instances  marriage  is  annexed  to  the  substance  of  the  devise. 

It  is  to  be  observed  with  reference  to  all  these  words 
which  would  seem  prirml,  facie  to  create  a  contingent  and  not  a 
vested  interest,  such  as  "if,"  "when,"  "or,"  'provided," 
"  in  case,"  that  the  inference  is  only  privid  facie,  and  liable 
to  be  ousted  by  the  context  or  the  inferences  to  be  dra^vn 
from  the  Will  as  a  whole  (e). 

Where  there  is  no  gift  but  by  a  direction  to  pay,  or  divide 
and  pay,  at  a  future  time,  or  on  a  given  event,  or  to  transfer 
"  from  and  after  "  a  given  event,  the  vesting  will  be  postponed 
till  after  that  time  has  arrived,  or  that  event  has  happened, 
unless,  from  particular  circumstances,  a  contrary  intention  is 
to  be  collected  (/). 


(c)  But  see  Simmonds  v.  Cocks, 
29  Beav.  455. 

(d)  3  Atk.  504.  Knight  v. 
Cameron,  14  Ves.  389. 

(e)  See  Simmonds  v.  Cocks,  29 
Beav.  455.  Bree  v.  Perfect,  1  Coll. 
128.  King  V.  Isaacson,  1  Sm.  & 
G.  371. 

(/)  Leake  v.  Robinson,  2  Meriv. 
363,  387.  Booth  v.  Booth,  4  Ves. 
399.  Ford  v.  Rawlins,  1  Sim.  & 
Stu.  328.  Jones  v.  Mackilwain, 
1  Russ.  Chanc.  Cas.  223.  Vawdry 
V.  Geddes,  1  Russ.  &  M.  203.  Murray 


V.  Taucred,  10  Sim.  465.  Watson 
V.  Hayes,  5  M.  &  Cr.  125,  133. 
Da  vies  v.  Fisher,  5  Beav.  201,  209, 
per  Lord  Langdale.  Beck  v.  Burn, 
7  Beav.  492.  Chevaux  v.  Aislabie, 
13  Sim.  71.  Walker  v.  Mower,  16 
Beav.  365.  Shum  v.  Hohbs,  3 
Drewr.  93.  Laxton  v.  Eedle,  19 
Beav.  321,  Adams  v,  Robarts,  25 
Beav.  658.  But  see  Leeming  v. 
Sherratt,  2  Hare,  14, 17, 21.  Pack- 
bam  V.'  Gregory,  4  Hare,  396,  397, 
398.  7  Hare,  228.  Be  Minor's 
Trusts,  28  Beav.  60. 
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This  doctrine,  in  fact,  only  assimilates  the  gift  of  a  legacy 
under  the  form  of  a  direction  to  pay  or  divide  at  a  future  time, 
or  on  a  given  event,  to  the  instance  already  considered  of  a 
simple  and  direct  bequest  of  a  legacy  at  a.  like  future  time,  or 
a  like  event  iff) :  And  it  is  plainly  inapplicable  where  a  Will 
contains  a  direct  gift,  independently  of  the  directior.  to  pay  at 
a  future  period  to  the  legatee ;  as  where  such  direction  is 
followed  by  the  words,  "  to  whom  I  give  and  bequeath  the  same 
accordingly  "  Qi). 

It  may  now  be  proper  to  ascertain  the  exceptions  prevalent  Exceptions  to 
with  respect  to  this  latter  rule.     1st.     Where   a  testator  gi"ftonnterim 
bequeaths  a  legacy  to  a  person  at  a  future  time,  and  eitb.er  '"Merest : 
gives  him  the  intermediate  interest,  or  directs  it  to  be  applied 
for  his  benefit,  the  Court  there  considers  the  disposition  of 
the  interest  to  be  an  indication  of  the  testator's  intention  chat 
the  legatee  should  at  all  events  have  the  principal,  and  on  this 
giound  holds  such  legacies  to  be  vested  {%). 


{(j)  Leeming  v.  Sherratt,  2  Hare, 
14,  18. 

{h)  He  Bartholomew,  16  Sim. 
585.  Affirmed  on  appeal,  1  Mac. 
&  G.  354.  See  also  Smith  v. 
Palmer,  7  Hare,  228,  229,  by 
Wigram,  V.-C,  Williams  v.  Clark, 
4  De  G.  &  Sm.  472,  473,  474. 

(i)  Feame,  Cont.  Rem.  553, 
note  by  Mr.  Butler.  Where  inte- 
rim interest  is  given,  it  is  pre- 
sumed tliat  the  testator  meant  an 
immediate  gift,  because,  for  the 
purpose  of  interest  the  particular 
legacy  is  to  be  immediately  sepa- 
rated from  the  bulk  of  the  pro- 
perty: By  Sir  J.  Leach  in  Vawdry 
V.  Geddes,  1  Russ.  &  M.  208.  See 
also  Saunders  v.  Vautier,  1  Cr.  & 
Ph.  248,  by  Lord  Cottenham.  Ac- 
mil  Re  Wrey,  30  C.  D.  507. 
And  compare  Re  Jobson,  44  C.  D. 
154,  in  which  case  it  was  held  on 
the  terns  of  that  Will  that  there 


was  no  clear  separation  of  the  fund 
from  the  rest  of  the  estate,  nor  any 
express  appropriation  of  it,  and 
therefore  no  presumption  of  an 
immediate  gift.  It  has  been  said 
that  the  presumption  of  an  im- 
mediate gift,  from  the  circum- 
stance of  the  biterim  interest  being 
given,  fails  entirely  when  the 
testtitor  has  expressly  declared  that 
the  legacy  is  to  go  over  in  case  of 
the  death  of  the  legatee  before  a 
particular  period :  By  Sir  J.  Leach, 
in  Vawdry  v.  Geddes,  1  Russ.  &  M. 
208.  But  see  contn),  1  Jarraan  on 
W^ills,  4t.  "d.  858,  and  also  Davies 
V.  Fisher,  5  Beav.  201,  213.  The 
above  proposition  as  to  the  effect 
of  the  gift  over  as  negativing  the 
presumption  of  an  immediate  gift 
arising  from  the  gift  of  interim  in- 
terest seems  to  be  recognised  by 
Kay,  J.,  in  Ec  Wrey  (ubi  sup.), 
507, 509.  — 
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Thus  in  Fonereau  v.  Fonereau(k),  the  bequest  was  of 
1,000^.  to  Claudius  Fonereau,  when  he  should  have  attained 
the  age  of  twenty-five  :  The  testator  empowered  his  executors 
and  trustees  to  place  the  money  at  interest,  which  he  directed 
to  be  applied  at  their  discretion  for  the  education  of  Claudius, 
as  also  part  of  the  principal  to  put  him  apprentice,  and  the 
remainder  to  be  paid  to  him  when  he  should  have  attained  tLe 
age  oi  twenty-fivo,  and  not  before ;  Claudius  having  died  under 
that  age,  the  question  was,  whether  his  personal  representa- 
tive was  entitled  to  the  legacy ;  which  depended  upon  this, 
whether  ho  took  a  vested  interest:  And  Lord  Hardwicke 
decided  in  the  aifirmative. 

In  Hoath  v.  lloath  (I),  the  testator  gave  1001.  to  Thomas 
Hoath  at  the  ngo  of  twenty-one,  and  directed  the  intermediate 
interest  to  bo  paid  to  his  mother  for  his  maintenance  :  Thomas 
having  died  under  twenty-one,  the  question  was  whether  this 
was  a  vested  legacy :  And  Lord  Thurlow  determined  in  the 
affirmative,  in  consequence  of  the  interest  having  been  givea 
for  the  benefit  of  Thomas,  before  his  legacy  became  payable. 

In  Hanson  v.  Graham  (ni),  the  testator  bequeathed  to  bis 
three  gx-andchildren  5001.  a-piece,  four  per  cent,  consols,  u-hen 
they  should  respectively  attain  the  age  of  twenty-one  or  be 
married,  providing  the  marriages  were  had  with  the  consent 
of  his  executors  and  trustees ;  and  he  directed  the  interest  of 
the  annuities  to  be  laid  out,  at  the  discretion  of  his  executors 
and  trustees  as  they  should  think  proper,  for  the  benefit  of 
the  legatees,  until  they  attained  twenty-one  or  married,  and  for 


(k)  3  Atk.  C45. 

(i)  2  Bro.  C.  C.  4. 

(m)  6  Ves.  239.  It  will  be  ob- 
served that  in  this  case  there  was  a 
beeiuest  to  each  child  of  bOOl.  In 
Be  Hunter's  Trusts,  L.  R.  1  Eq. 
295,  Wood,  V.-C,  points  out  that 
the  principle  of  Hanson  v.  Graham 
has  no  application  where  the  in- 
come of  a  fund  is  given  as  a  com- 
mon fund   towards   maintenance 


and  education  of  members  of  a 
class  during  infancy,  and  there  is 
no  division  of  the  property  until  a 
future  date  or  future  event.  This 
case  seems  to  account  for  tlie 
suggestion  of  James,  V.-C,  in  lie 
Ashmore's  Trusts,  L.  E.  9  Eq.  99, 
102,  which  Jessel,  M.  R.,  in  Foxr. 
Fox,  L.  R.  19  Eq.  286, 290,  seemed 
to  think  was  without  authority. 
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no  other  use,  intent,  or  purpose  :  The  testator  than  gave  his 
residuary  personal  estate  to  his  son  Isaac  Graham,  whom  he 
appointed  executor  :  One  of  the  grandchildren  died  intestate 
at  the  age  of  nine  years,  after  surviving  the  testator ;  and  the 
question  was,  whether  the  plaintiffs,  its  next  of  kin,  or  the 
residuary  legatee  of  the  testal  r,  were  entitled  to  the  legacy; 
which  depended  upon  this  ciroumstunce,  whether  the  deceased 
grandchild  took  a  vested  interest  in  it :  And  Sir  W.  Grant 
determined  in  favour  of  the  plaintiffs,  the  next  of  kin,  upon 
the  principle,  that  the  gift  of  the  whole  interest  for  the  henefit 
of  the  legatees,  which  gave  them  the  absolute  property  in  it, 
as  it  became  due,  also  gave  them  immediate  vested  interests 
in  the  legacies,  and  conseciuently,  that  the  next  of  kin  of  the 
deceased  grandchild  were  entitled  to  the  HOOl.  bequeathed  to 
it  (It). 

Accordingly,  it  is  an  established  doctrine,  that  directions 
to  pay  or  divide,  &c.,  at  a  future  time,  or  on  a  given  event, 
which,  as  it  has  already  been  shown  (o),  of  themselves  import 
a  postponement  of  the  vesting,  may  be  so  controlled  by  a 
direction  to  apply  the  interest  for  the  benefit  cf  the  legatee, 
as  to  postpone  payment  or  possession  only,  and  not  the 
vesting  (p). 
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(it)  For  examples  of  the  abcve 
exception  to  the  rule,  see  Lane 
V.  Goiidge,  9  Ves.  229.  Murray 
V.  Addenbrook,  4  Euss.  407. 
Stepliens  v.  Frost,  2  Y.  &  C.  302. 
Vivian  v.  Mills,  1  Beav.  315. 
Vize  V.  Stoney,  I  Dr.  &  Warr.  337. 
Parker  v.  Golding,  13  Sim.  418. 
Lister  v.  Bradley,  1  Hare,  10,  13. 
Hobbs  V.  Parsons,  2  Sm.  &  G.  212. 
Re  Grove's  Trusts,  3  Giif.  575. 
Shrimpton  v.  Shrimpton,  31  Beav. 
425.  Bird  v.  Maybury,  33  Beav. 
351.  Re  Hart's  Trusts,  3  De  G.  & 
J.  195.  Hardcastle  v.  Hardcastle, 
1  H.  &  M.  405.  Fox  V.  Fox,  L.  E. 
19  Eq.  286.  Ee  Bunn,  16  C.  D. 
47.   Re  Wrey,   30    C.   D.    507. 


Scotney  v.  Lomer,  31  C.  D.  380. 

(o)  Ante,  p,  1096.  But  see  also 
post,  p.  1107,  note  (k),  and  1108, 
note  (n). 

(p)  Parker  v.  Golding,  13  Sim. 
418.  Milroy  v.  Milroy,  14  Sim. 
48.  Hammond  v.  Maule,  1  Coll. 
281.  Harrison  v.  Grimwood,  12 
Beav.  192.  Leeniiiig  v,  Sherratt, 
2  Hare,  14.  Packliam  v.  Gregory, 
4  Hare,  396.  Tatham  v.  Vernon 
29  Beav.  605.  Boulton  v.  Pilcher, 
ibid.  633.  Pearman  v.  Pearman, 
33  Beav.  394.  Re  Peek's  Trusts, 
L.  E.  16  Eq.  22.  This  doctrine 
only  applies  where  there  is  one 
gift  of  principal  and  interest,  and 
the  possession  of  the  principal  is 
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In  Davies  v.  Fisher  (q),  a  gift  of  personalty  to  trustees  for 
A.  for  life,  and  after  his  death,  in  trust  for  the  children  of  A., 
"as  they  severally  attained  twenty-firs  years,"  the  income  to 
bo  applied  during  their  respective  minorities  by  their  guardian 
for  their  maintenance,  &c.,  with  a  gift  over  iu  case  no  child 
should  live  to  attain  twenty-five,  was  held  by  Lord  Langdale 
to  bo  vested,  notwithstanding  the  interval  between  the  twenty- 
first  and  twenty-fifth  year  of  each  child,  during  which  there 
was  no  direction  as  to  the  application  of  the  interest  (r). 


postponed,  and  does  not  apply 
where  the  interest  alone  is  the 
s'lbject  of  gift  up  to  a  particular 
time,  and  the  principal  is  then  for 
tlie  first  time  given ;  for  in  such 
case  the  prior  gift  of  the  interest 
or  dividends  -"vill  not  vest  the 
principal.  Spencer  i;.  Wilson, 
L.  R.  16  E<i.  501.  Watson  v. 
Hayes,  9  Sim.  GOO,  revd.  5  M. 
&C.  124.     See  2)os<,  p.  1102. 

(q)  6  Beav.  201. 

(»•)  See  also  Milroy  v.  Milroy, 
14  Sim.  48,  and  compare  Lloyd  v. 
Lloyd,  3  K.  &  J.  20,  in  which  case 
there  was  a  devise  of  land  to  trustees 
in  fee,  upon  trust  to  imy  tlie  rents 
to  A.  for  life  and  after  her  death  to 
apply  them  in  the  maintenance 
of  all  and  every  her  child  and 
children  during  their  minority, 
and  when  and  as  soon  as  all  such 
cnildrcn  should  have  attained 
twenty-one  to  divide  the  corpus 
amongst  all  the  children  share 
and  share  alike,  if  more  than  one, 
ami,  if  only  one,  the  whole  to  such 
child.  And  it  was  held  that 
one  of  several  children  who  sur- 
vived the  testator  having  died 
under  twenty-one  took  no  share. 
See  and  compare  Be  Grove's 
Trusts,  3  Giff.  575.  It  will  be  seen 
that  the  difference  between  Davies 


V.  Fisher  {uhi  mp.)  and  Lloyd  v. 
Lloyd  (ubi  sup.),  which  resulted  in 
the  gifts  being  held  vested  in  the 
one  case  by  reason  of  the  gilt  o; 
the  income  for  maintenance  during 
minority  and  not  in  the  other,  is 
that  in  the  former  case  the  gift 
was  to  the  individuals  "as  they 
severally  attained  twenty-hve 
years,"  whereas  in  the  latter  rase 
the  gift  was  to  a  class  from  whicli 
individuals,  not  attaining  the  pre- 
scribed age,  would  be  excluded. 
And  in  lie  Parker,  16  C.  D.  44, 
Jessel,  M.  R.,  says  :  "  It  appears  to 
me  that  this  case  is  different  from 
that  of  Fox  V.  Fox,  L.  R.  19  Eq. 
286.  In  my  opinion  when  a 
legacy  is  payable  at  a  certain  age, 
but  is  in  terms  coi»tingent,  the 
legacy  becomes  vested  when  there 
is  a  direction  to  pay  the  interest  in 
the  meantime  to  the  persun  to 
whom  the  legacy  is  given,  and,  not 
the  less  so,  when  there  is  super- 
added a  direction  that  the  trustees 
'  shall  pay  the  whole  or  such  part 
of  the  interest  as  they  shall  tliink 
fit : '  but  I  am  not  aware  of  any 
case  where,  the  gift  being  of  an 
entire  fund  payable  to  a  class  ' ' 
persons  equally  on  their  attaining 
a  certain  age,  a  direction  to  apply 
the  income  of  the  whole  fund  in 


Ch.  II.  §  v.]       Vested  or  Contingent. 

But,  generally  speaking,  if  the  gift  of  maintenance  be  not 
co-extensive  with  the  whole  amount  of  the  interest  (s),  or  if 
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the  meantime  for  their  main- 
tenance has  been  held  to  create  a 
vested  interest  in  a  member  of  the 
class  who  does  not  attain  that  age." 
And  thus  in  Dewar  v.  Brooke,  14 
C.  D.  529,  in  which  case  a  testator 
directed  his  trustees  to  hold  the 
trust  fund  for  all  his  children,  or 
any  his  child,  who,  being  sons  or 
a  son,  should  attain  twenty-five, 
or  being  daughters  or  a  daughter, 
should  attain  twenty-one  or  marry, 
and  if  more  tlian  one  in  equal 
shares,  to  be  divided  and  paid  on 
the  youngest  of  his  said  children 
attaining  twenty-one,  and  vmi- 
pov.ered  liis  trustees  to  apply  the 
whole  or  such  part  as  they  should 
think  fit  of  the  annual  income  to 
which  any  child  should  be  on- 
titled  in  expectancy  towards  the 
maintenance  or  education  of  such 
child,  it  was  ludd  upon  a  petition 
by  a  son  presented  after  the 
youngest  child  (a  daughter)  had 
attained  twenty-one,  but  before  he 
hin'sclf  had  attained  twenty-five, 
that  his  interest  under  the  will 
was  not  vested  but  contingent 
on  his  attaining  twenty-five,  and 
Hall,  V.-C,  distinguished  Fox  v. 
Fox  {iihi  .flip.)  on  the  ground  that 
in  that  case  the  trust  was  not  for 
children  who  attain  a  prescribed 
ftRC,  hut  for  sons  as  and  when 
they  aaain  a  prescribed  age,  and 
that  the  division  as  well  as  the 
payment  was  not  postponed  as  in 
Ue'TOrii.  Brooke. 

(«)  Pilsfortl  V.  Hunter,  P,  Bro. 
C.  C,  410,  Hanson  v.  Graham,  C 
Ves.  23R,  240.  Leake  v.  Robinson, 
2  Mciiv.  .380,  387.  Vawdry  v.  Ged- 


des,  1  Russ.  &  M.  203.  Watson  v. 
Hayes,  5  M.  &  Cr.  124.  Re  Ash- 
more's  Trusts,  L.  R.  9  Eq.  99. 
Thomas  v.  Wilberforce,  31  Beav. 
299.  Be  Sanderson's  Trusts,  3  K. 
&  J.  497,  504.  This  is  because  it 
is  the  giving  of  the  interest  and 
not  the  giving  of  the  maintenance 
which  is  held  to  effect  the  vesting. 
See  per  Lord  Cottenham  in  Watson 
V.  Hayes,  5  M.  &  Cr.  125,  133. 
The  giving  of  the  whole  interest 
is  in  effect  a  direction  that  the 
legacy  shall  carry  interest.  lie 
Hart's  Trusts,  3  De  G.  &  J.  195, 
200,  202.  And  a  legacy  payable 
at  a  prescribed  age  with  interest  in 
the  meantime  vests  immediately. 
See  ante,  p.  1097.  In  order,  how- 
ever, that  an  inference  of  an  im- 
mediate gift  of  the  principal  may 
be  drawn  from  a  direction  that  the 
whole  income  be  applied  to  main- 
tenance, it  is  necessary  that  there 
should  be  a  first  gift  of  the  capital 
fund  itself,  and  not  merely  of 
income.  See  Spencer  v.  Wilson, 
L.  R.  16  Eq.  501.  Re  Grin.shaw's 
Trusts,  11  C.  D.  406;  for  there  is 
an  obvious  difference  between  a 
gift  of  the  interest  for  maintenance 
and  a  gift  of  maintenance  out  of  the 
interest.  If,  however,  there  be  a 
gift  of  tha  corpns  to  ijidividuals  or 
a  class  payable  at  a  future  time, 
coupled  with  a  direction  to  apply 
the  whole  income  to  maintenance 
of  the  individual  or  the  members 
of  the  class,  the  inference  that  the 
gift  is  vested  does  not  the  less 
arise  because  there  is  a  discretion 
conferred  on  the  trustees  to  apply 
less   than  the  whole  income   to 
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it  be  made  cut  of  another  fund,  in  neither  case  will  the 
legacies  vest,  prior  to  the  arrival  of  the  periods  at  which 
they  are  made  payable :  for  such  provisions  afford  no  pre- 
sumption that  the  testators  intended  the  legacies  to  vest 
before  they  became  due. 

Again,  in  the  cases  above  cited,  the  corpus  of  the  property 
was  given  with  a  postponement  of  the  payment,  and  the 
interest  or  fund  directed  to  be  applied  or  managed  for  the 
benefit  of  the  legatee :  But  it  has  been  laid  down,  that  the 
exception  will  not  apply  where  the  intc  ..uS  or  dividends 
alone  are  the  subject  of  bequest  until  a  particular  time, 
and  the  principal  is  not  sooner  taken  out  of  the  residue,  but 
directed  for  the  first  time  to  be  taken  out  of  it,  and  paid  or 
transferred  to  the  legatee,  at  the  end  of  that  period :  because 
the  gift  and  payment  of  it  are  one  and  the  same,  and  it  was 
the  intention  of  the  testator  to  make  the  gifts  of  the  interest 
and  the  capital  separate  and  distinct,  so  as  to  constitute  the 
time  appointed  for  payment  of  the  principal  the  very  essence 
of  the  gift  of  it  (<). 


that  purpose.  See  per  Jesatl,  M.  R., 
in  Fox  V.  Fox,  19  Eq.  286,  and 
also  Harrison  v.  Grimwood,  12 
Beav.  192,  which,  however,  has  not 
always  been  accepted  as  an  au- 
thority. See  Hawkins  on  Wills, 
p.  229.  It  would  seem  from  the 
cases  of  Puisford  v.  Hunter,  3 
Ero.  C.  C.  410,  and  Re  Ashmore's 
Trusts,  L.  R,  9  Eq.  99,  that  a  gift 
even  of  the  whole  income  of  a 
fund  for  maintenance  does  not 
necessarily  give  rise  to  a  presump- 
tion of  a  vested  interest  in  the 
principal.  See,  however,  t1>e  oh- 
servationi  on  these  cases  of  Jessel, 
M.  E.,  in  Fox  v.  Fox  (uhi  siqj.), 
and  compare  therewith  the  judg- 
ment of  Hall,  V.-C,  in  Re  Grim- 
shaw's  Trusts  (uhi  sup.).  Theresult 
of  the  comparison  would  seem  to 
be  that  do  absolute  rule  of  con- 


struction arises  on  a  direction  to 
apply  the  whole  income  for  main- 
tenance "at  the  discretion  of 
trustees  or  otherwise,"  but  in  each 
case  the  whole  frame  of  the  Will 
must  be  looked  at  to  nscertain 
whether  the  gift  is  of  the  interest 
for  maintenance  or  a  gift  of  main- 
tenance out  of  interest. 

(t)  This  statement  of  the  prin- 
ciple of  the  cases  was  approved  of, 
and  acted  upon,  by  Aldersor,  B., 
in  Cromek  v.  Lumb,  3  Vounge  & 
C.  676.  See  ante,  p.  1099,  note  (j)). 
Btttsford  V.  Kebbell,  3  Ves.  263. 
This  case  has  been  sometimes  cited 
to  show  that  a  future  gift  ex- 
pressed in  the  terms  "pay  and 
distribute,"  is  contingent  by  force 
of  the  expressions  only  :  But  this 
is  not  so ;  the  judgment  pro- 
ceeded emphatically  on  the  ground 
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It  must  further  be  remarked,  with  respect  to  this  excep- 
tion, that  a  contingent  gift  of  the  interest  will  not  vest  the 
principal :  Thus  a  legacy  to  A.,  as  soon  as  she  attains  twenty- 
one,  with  interest,  is  contingent  (h).  But  a  bequest  by  a 
testator  of  one-third  of  his  personal  estate  to  his  daughter, 
and  in  case  of  his  decease,  to  have  the  interest  therein  and 
principal  when  she  attained  the  age  of  twer.ty-five,  was  held 
to  give  a  vested  interest  to  the  daughter,  though  she  died 
under  that  age  (x). 

And  it  should  be  here  observed,  that  there  is  an  important 
distinction  between  a  case  where  the  legacy  is  to  be  severed 
instanUr  from  the  general  estate,  for  the  use  and  benefit  of 
the  legatee,  and  a  case  where  a  legacy  is  to  be  severed  from 
the  estate  only  upon  the  happeriing  of  a  particular  event. 
Thus  in  Saunders  v.  Vautier  (y),  a  testator  bequeathed  to 
his  executors  or  trustees  all  the  East  India  stock  which 
should  be  standing  in  his  name  at  his  death,  upon  trust 
to  accumulate  the  dividends  until  D.  W.  V.  should  attain 
twenty-five,  and  then  to  transfer  the  principal,  together  with 
such  accumulations,  to  D.  W.  V.  his  executors,  administrators 
or  assigns,  absolutely :  The  Will  also  contained  a.  residuary 
hequest :  The  testator  had  %,Q00l.  India  stock  standing  in  his 
name  at  his  death  :  And  it  was  held  by  Lord  Cottenham,  that 
D.  \V.  V.  took  an  immediate  vested  interest  in  that  legacy, 
although  he  was  a  minor  at  the  testator's  death ;  and  accord- 
iugly  the  Court  ordered  the  stock,  with  its  accumulations,  to 
he  transferred  to  him  on  his  attaining  twenty-one :  And  bis 
Lordship  observed,  that  tLt?re  was  not  only  a  gift  of  the  inter- 
mediate interest,  but  a  positive  direction  to  separate  the  legacy 
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that  the  subject  of  the  future  gift 
was  not  the  same  as,  but  different 
from,  the  previous  gift  for  life  : 
Smith  V.  Pahiier,  7  Hare,  228,  by 
Wigram,  V.-C.  See  also  the  com- 
ments of  Kindersley,  V.-C,  on 
tills  case  in  Westwood  f .  Southey, 
2  Sim.  N.  S.   198,   200,  and  of 


Kay,  J.,  in  Re  AVrey,  30  C.  D.  507, 
510. 

(m)  Knight  V.  Knight,  2  Sim.  & 
Stu.  490. 

(sr)  Breedon  v.  Tugman,  3  M.  & 
K.  289. 

(r/)  1  Cr.  &  Ph.  240. 
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from  the  estate,  and  to  hold  it  in  trust  for  the  legatee  when 
he  should  attain  twenty-five  {z). 

A  second  exception  to  the  latter  rule  (a)  is,  that  where  a 
person  hequeaths  a  sum  of  money  or  other  personal  estate 
to  one  for  life,  and  after  his  decease  to  another,  the  interest 
of  the  second  legatee  is  vested  :  and  his  personal  representa- 
tives will  be  entitled  to  the  property,  though  he  dies  in  the 
lifetime  of  the  person  to  whom  the  property  is  bequeathed  for 
life  (b). 

Thus,  in  Monkhouse  v.  Holme  (c),  the  testator  gave  830?. 
to  trustees,  to  pay  to  his  wife  the  interest  for  life,  and  from 
and  after  her  death  he  disposed  of  the  sum  of  800/.  in 
manner  following,  &c. :  Then  the  testator,  after  several 
intermediate  devises  and  bequests,  gave  the  legacy,  upon 
which  the  question  arose ;  "  I  also  give  to  Jonathan  Monk- 
house,  son  of  my  brother  George,  the  sum  of  lOOi."  Jonathan 
having  survived  the  testator,  died  before  the  widow;  and 
the  question  was,  whether  he  took  a  vested  interest  in  the 
legacy,  so  as  to  transmit  it  to  his  personal  representatives : 


{%)  See  also  Accord.  Greet  v. 
Greet,  5  Beav.  123.  Lister  v. 
Bradley,  1  Hare,  10.  See  also 
Dundas  v.  Murray,  1  ''lemm.  & 
M.  425.  O.ldie  v.  Brown,  4  De  G. 
&  J.  179,  194.  Pearson  v.  Dol- 
man, L.  R.  3  Eq.  316.  Re  Sevan's 
Trusts,  34  C.  D.  716.  And  coin- 
pare  Be  Jobson,  44  C.  D.  154,  160, 
in  which  case  there  was  held  to  he 
no  separation.  But  the  mere 
necessity  of  making  such  a  sever- 
ance in  some  events  only  (as  in 
the  casiB  of  the  residue  becoming 
payable  before  the  legacy  itself  is 
payable,  or  other  cause  unconnected 
with  the  legacy  itself)  is  not  suffi- 
ciont  to  vest  the  legacy :  Festing 
V.  Allen,  5  Hare,  575,  578. 

(a)  I.e.,  the  rule  stated  ante, 
p.  1093,  as  extended  by  the  doc- 
trine of  Leake  v.  Robinson,  ante, 


p.  1096. 

(6)  Fearne  Cont.  Rem.  554,  note. 
And  it  is  immaterial  whether  the 
testator  uses  words  of  remainder, 
or  whether  the  future  gift  is  e.x- 
pressed  in  a  direction  to  pay  and 
distribute :  Smith  v.  Palmer,  7 
Hare,  228,  by  Wigram,  V.-C.  See 
also  King  v.  Isaacson,  1  Sm.  &  G. 
371.  In  Re  Duke,  16  C.  D.  112, 
it  was  held  that  the  interest  of 
children  taking  after  the  deter- 
mination of  prior  life  estates  wa? 
no*  made  contingent  by  a  direction 
in  the  Will  that  the  division 
should  only  be  among  children 
living  at  the  period  of  distribution, 
and  that  the  investment  of  the 
fund  should  not  be  altered  until 
the  period  of  distribution  arrived. 

(c)  1  Bro.  C.  C.  298. 


Ch.  n.  §  A'.]       Vested  or  Contingent. 
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And  Lord  Rosslyn  decided  in  the  affirmative  ;  His  Lordship 
remarking  that  the  800Z.  was  given  to  the  trustees  to  pay  the 
interest  to  the  wife  for  life,  and  then  in  parts  and  shares ; 
which  showed  that  the  testator  intended  to  give  vested 
interests  to  the  several  legatees. 

So  in  Blamire  v.  Geldart  (d),  the  testator  gave  to  George 
Pringlo  200Z.  three  per  cent.  Consols,  at  Lis  wife's  decease, 
iind  appointed  her,  Pringle,  and  another  person,  e^^ecutors, 
to  manage  the  property  and  fulfil  the  intentions  of  his  Will  : 
Pringle,  the  legatee,  died  before  the  wife ;  and  the  question 
was,  whether  he  took  a  vested  interest  in  the  Consols,  which 
entitled  his  personal  representative  to  a  transfer  of  thera, 
the  testator's  widow  heing  dead  :  and  Sir  W.  Grant,  M.  E., 
determined  in  the  affirmative,  and  thus  expressed  himself : 
"  If  the  testator  had  given  the  stock  to  his  wife  for  life,  and 
ftt  her  death  to  Pringle,  it  would  have  heon  clear  ihat  he 
would  have  a  vested  interest  in  the  nature  of  a  remainder : 
lu  a  "Will,  it  is  not  material  in  what  order  the  clauses  are 
iirranged :  The  question  is,  what  is  the  effect  upon  the  whole  : 
This  testator  begins  by  giving  to  Pringle  the  stock  at  the 
death  of  his  wife,  and  then  gives  to  his  wife  the  whole  of  his 
property :  Consequently,  she  has  a  life  interest  in  that  stock 
so  given  to  Pringle  at  her  death ;  for  it  is  part  of  the  tes- 
tator's property  not  antecedently  disposed  of :  Thus  the  Will, 
no  matter  in  what  order,  divides  the  fund  between  these  two 
persons ;  giving  to  one  the  interest  for  her  life,  and  to  the 
other  the  capital  at  her  decease ;  In  effect  aiid  substance 
Pringle  took  a  remainder,  which  became  vested  immediately 
upon  the  testator's  death,  and  was  not  defeated  hy  his  own 
death  in  the  lifetime  of  the  wife  "  (e). 


ii 


{d)  16  Ves.  314. 

(e)  See  i'urtliur  on  the  subject 
of  this  exception,  Atty,-Qen,  v. 
(Jrispin,  1  Bio.  C.  C.  386.  Exel 
r.  Wallace,  2  Ves.  Sen.  1 19.  Ben- 
yon  t'.  Mnddison,  2  i3ro.  C.  C.  75. 
Seurlield  v.  Howes,  3  Bro.  C.  C. 

W.E.— VOIj.   II. 


90.  Taylor  v.  Langford,  3  Ves. 
119.  WaiUey  v.  North ,  3  Ves.  364. 
Hallifiix  V.  Wilson,  16  Ves.  168. 
Walker  v.  Main,  I  Jac.  &  Walk.  1. 
Cousins  r.  Schroder,  4  Sim.  23. 
Watson  V.  Watson,  11  Sim.  73. 
Peters  v.   Dipple,   12  Sim.    101. 
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V/ithin  the  principle  of  this  exception  may  be  considered 
the  cases,  where  the  fund,  which  is  the  subject  of  the  legacy, 
is  given,  not  as  in  cases  within  the  first  exception,  for  the 
benefit  of  the  legatee  himself,  but  to  another  person  bene- 
ficially, till  the  legatee  arrive  at  a  particular  age,  as  till  he 
attains  twenty-one  :  or  for  a  certain  p  arpose,  as  till  a  certain 
quantity  of  debt  be  paid  :  These  bequests  mean  to  give  all  to 
a  particul  ir  person,  but  to  carve  out  a  certain  interest  to 
endure  a  certain  time,  merely  by  way  of  exception  out  of  the 
whole  property  meant  to  vest  in  the  legatee  (/). 

In  these  instances  the  person  to  whom  the  absolute  pro- 
perty is  limited  will  take  an  immediate  vested  interest  in  the 
subject ;  since  such  bequests  are  in  the  naiure  of  remainders ; 
the  rule  as  to  which  is,  that  the  interests  of  the  first  and 
subsequent  takers  vest  together  ((/). 

But  this  exception  will  not  apply  in  cases  where  the 
principal  itself  is  not  bequeathed,  but  the  interest  only  or 
income  is  given  to  a  person  for  life,  or  some  other  period,  and 
at  the  decease  of  the  first  taker,  or  the  end  of  the  period,  the 
capital  is  bequeathed  to  another,  and  ichere  it  appears  from 
the  context  of  the  Will,  that  uo  interest  in  the  capital  was 
intended  to  pass  till  the  dete.  mnation  of  the  life  estate,  or 
other  particular  period :  for  in  such  cases  the  gift  of  the 
income  and  the  gift  of  the  capital  are  considered  as  distinct 
gifts ;  and  when  the  legatee  of  the  principal  dies  during  the 
preceding  period,  the  legacy  is  not  transmissible  to  the  execu- 
tors or  administrators  (/()• 


Kimberley  i'.  Tew,  4  Dr.  &  Wiirr. 
139.  Locker  v.  Brailley,  5  iJeav. 
593.  Hamnioiul  r.  Miiule,  1  (.'oil. 
281,  283,  284.  Butterwortli  r. 
Harvey,  9  Beav.  130.  Roberts  v. 
Burder,  2  Coll.  130.  Packham  r. 
Gregory,  4  Hare,  396.  Salmon  r. 
Green,  11  Beav.  453.  M'Laclilan 
V.  Taitt,  28  Beav.  407 :  affirmed 
2  De  Gex,  F.  &  J.  449.  Strother 
V.  Dutton,  1  De  O.  &  J.  675.  Re 
Bright's    Trusts,    21     Beav.    C7. 


Partridge  v.  Baylis,  17  C.  D.  835. 

(/;  Boraston's  case,  3  Co.  21. 
Pliipps  V.  Ackers,  9  CI.  &  F.  583, 
591.  Lane  v.  Gouge,  9  Ves.  230, 
by  Sir  Wm.  Grant.  Parkin  r. 
Knight,  15  Sim.  83,  post,  1111, 
note  (j/j. 

(g)  See  Balniain  v.  Shore,  9 
Ves.  607. 

{h)  Feanie,  Cent.  Rem.  654, 
note. 
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Thus,  in  Billingsley  v.  Wills  {i),  the  testator  gave  to  his 
brother,  Capel  Billingsley,  the  interest  of  1,600^,  for  life,  and 
from  and  after  his  decease,  he  gave  the  said  sum  of  l,500i.  to 
all  ^he  younger  sons,  and  to  all  the  daughters  of  Capel,  equally, 
to  be  paid  to  them  at  their  ages  of  twenty-one ;  declaring, 
that  no  elder  son,  if  there  should  he  more  than  one  eon,  nor 
any  elder  daughter,  if  there  were  only  daughters  of  Capel, 
living  at  his  death,  should  have  any  share  or  interest  in  the 
1,500Z. :  But  if  all  the  children  of  Capel,  except  one,  died 
before  twenty-one,  then  he  gave  l,000i.,  part  of  the  1,500L 
to  such  surviving  only  child,  to  be  paid  at  twenty-one  :  Capel 
had  three  children  when  the  Will  was  made,  and  another 
eliild  after  tlie  testator's  death :  Letitia,  one  of  the  three 
children,  married  and  attained  twenty-one,  but  died  before 
her  father :  The  question  was,  whether  she,  having  attained 
twenty-one,  but  dying  during  the  life  of  her  father,  was,  not- 
withstanding, entitled  to  a  vested  interest  in  a  share  of  the 
1,5002.,  so  as  to  transmit  it  to  her  husband,  the  defendant, 
her  personal  representati'«'c- :  Lord  Hardwicke  determined, 
that  Letitia  took  no  vested  interest,  but  that  the  shares  in 
remainder  were  contingent  during  the  life  of  Capel  Billings- 
ley ;  since  there  was  no  gift  of  the  capital  previously  to  his 
death,  the  objects  to  take  it  being  uncertain  till  that  event 
happened,  and  consequently,  the  time  of  payment  being 
annexed  to  the  substance  of  the  gift  of  the  legacy  (which  was 
at  the  death  of  Capel),  as  Letitia  was  not  then  living,  she 
took  no  interest  in  it  which  she  could  transmit  to  her  personal 
representative  {k). 

(i)  3  Atk.  219. 

(k)  In  Packham  v,  Gregory,  4 
Hare,  399,  it  was  said  by  Wigram, 
V.-C,  that,  after  very  great  pains. 
Lord  Hardwicke  put  this  case 
upoi'  the  particular  circumstances. 
See  also  the  observations  of 
Parker,  ^  .-C,  in  Tribe  v.  Newland, 
5  De  G.  &  Sm.  238,  on  BillingfTey 
i:  Wills ;  and  also  the  comments 
of  Kinderaley,  V.-C,  in  Westwood 


llf/J 


r.  Southey,  2  Sim.,  N.  S.  198,  200, 
who  denied  that  Billingsley  v. 
Wills,  supra,  and  Batsford  v.  Keb- 
bell  {ante,  p.  1102,  note  (t) )  estab- 
lished any  rule,  that  if  in  the  first 
instance  there  is  a  gift  of  the  divi- 
dends only,  and  then  a  gift  of  the 
principal  with  a  limitation  over,  for 
that  reason  alone  there  is  no  vest- 
ing. 


i! 
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Where  gift  is 
jjostponeil  foi' 
the  conve- 
nience of  the 
fund,  it  in 
vested : 


neeus,  where 
the  attaining 
of  a  certain 
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It  must  be  confessed  that  the  cases  which  have  been  above 
cited,  and  the  various  distinctions  created  thereby,  have  left 
the  law  in  a  state  of  some  confusion  as  well  with  respect  to 
the  doctrine  of  controlling  a  gift  at  a  future  time,  or  a 
direction  to  pay  and  divide  at  a  future  time  or  on  a  given 
event  (or  other  expressions  denoting  a  postponement  of  the 
vesting  of  a  legacy),  by  reason  of  its  being  a  bequest  in  the 
nature  of  a  remainder ;  as  also  with  respect  to  the  doctrine 
previously  discussed  of  controlling  such  expressions  by  a  gift 
of  the  intermediate  interest  of  the  fund  to  the  legatee.  A 
general  proposition  has  been  laid  down  on  the  subject  by  an 
eminent  writer  {I),  which  appears  to  have  met  Avith  the 
approval  of  Wigram,  V.-C,  i-  Pachham  v.  Gregory  {m),  viz., 
that  though  there  be  no  other  gift  than  in  the  direction  to 
pay  or  distribute  in  futuro,  yet  if  such  payment  or  distribu- 
tion appear  to  be  postponed  for  the  convenience  of  the  fund 
or  property  (as  where  the  future  gift  is  only  postponed  to  let 
in  some  other  interest),  the  vesting  will  not  be  deferred  till 
the  period  in  question  (n). 

This  general  propositiDn,  however,  must  not  be  understood 
as  applicable  to  cases  where  the  attainment  of  a  particular  age 


(I)  1  Jarman  on  Wills,  4th  eel. 
840. 

(m)  4  Hare,  398.  Thus,  under 
a  bequest  to  trustees  in  trust  for 
A.  during  his  life  and  after  liis 
death  to  pay  and  divide  among 
his  children,  the  shares  of  the 
children  dying  in  the  lifetime  of 
A.  are  vested  and  pass  to  their 
representatives.  Hallifax  v.  Wil- 
son, 16  Ves.  171.  Hawkins  on 
Wills,  p.  232. 

(n)  See  Accord.  Adams  v.  Ro- 
harts,  25  Beav.  658.  Ee  Minor's 
Trusts,  28  Beav.  50.  Be  Bright's 
Trusts,  21  Beav.  67.  See  also  Ke 
Bennett's  Trusts,  3  K.  &  J.  280, 
where  it  was  laid  down  by  Wood, 
V.-C,  that  the  use  of  such  words 


as  "  pay  and  transfer,"  as  the  only 
words  of  gift  in  a  deferred  bequest, 
do  not  make  such  a  bequest  con- 
tingent. The  true  criterion  is 
what  was  the  reason  for  the  post- 
ponement. If  it  was  the  position 
of  the  fund,  as  in  a  gift  to  one 
for  life  and  after  his  deatii  to 
others,  the  bequest  in  remainder 
vests  at  once ;  but  if  it  was  the 
position  of  the  legatee,  as  where 
the  gift  is  by  a  direction  to  pay 
the  fimd  to  the  legatee  when  he 
shall  attain  twenty-one,  it  is  con- 
tingent. The  law  w^as  laid  down 
by  the  same  judge  to  the  same 
effect,  Ee  Theed's  Settlement,  3 
Kay  &  J.  379. 


VIA  ..  fi 
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is  introduced  into,  and  made  a  constituent  part  of,  the  descrip- 
tion or  character  of  the  objects  of  the  gift ;  as  where  the 
bequest  is  to  the  children  who  shall  attain,  or  to  such  children 
(18  shall  attain  the  ago  of  twenty-one  years ;  there  being  in 
such  cases  no  gift  except  to  the  persons  who  answer  the 
qualification  which  the  testator  has  annexed  to  the  enjoyment 
of  his  bounty  (o).  Moreover,  it  is  to  be  remembered  that 
wherever  there  is  no  other  gift  than  in  the  direction  to  pay 
and  distribute,  then  the  attainment  of  the  age  at  which  that 
payment  or  division  is  to  take  place  is,  prima  facie,  a  condi- 
tion precedent  to  the  vesting  (p). 
Difficult  questions  connected  with  this  subject  have  arisen 
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age  is  made 
pnrt  of  tbe 
description  of 
the  legatee : 
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(o)  1  Jarman  on  Wills,  4th  edit. 
854.  Supra,  note  (n),  by  Wood, 
V.-C.  See  also  Packham  v.  Gre- 
gory, 4  Hare,  397,  398,  399,  where 
AVigrani,  V.-C,  expressed  .a 
opinion  that  the  decisions  of  Bats- 
ford  t'.  Kebbell  (3  Ves.  263),  and 
Vawdry  i'.  Geddes  (I  Russ.  &  M. 
203),  are  referable  to  this  principle. 
See  further  as  to  bequests  of  this 
kind  (and  also  as  to  bequests  to 
children  when,  or  as  soon  as,  they 
jittttin  a  certain  age),  Newman  v. 
Newman,  10  Sim.  51.  Bull  v. 
Pritchard,  1  Euss.  213.  5  Hare, 
567,  post,  1113,  note  (a).  Festing 
V.  Allen,  12  M.  &  W.  479.  5  Hare, 
675.  Lord  Bute  v.  Harman,  9 
Beav.  320  (corrected  in  16  Beav. 
166).  Harrison  v.  Grim  wood,  12 
Beav.  192.  Toller  lu  Attwood, 
15  Q.  B.  929,  953.  Boreham  v. 
Bignall,  8  Hare,  131.  Southern 
V.  WoUaston,  16  Beav.  166. 
Boulton  V.  Beard,  3  De  Gex, 
M.  &  G.  608,  613.  Stead  v.  Piatt, 
18  Beav.  60.  Atcherley  v.  Du 
Moulin,  2  Kay  &  J.  186,  191. 
Barnett  v.  Blake,  2  Dr.  &  Sm.  117. 
Tracey  v.  Butcher,  24  Beav.  438. 
Gardiner  v.  Slater,  25  Beav.  509, 


Pearnian  v.  Pearman,  33  Beav.  394. 
The  test  would  seem  to  be  whether 
or  not  in  the  particular  Will  the 
words  '•'  attain  the  age  of  twenty- 
one  "  and  such  like,  are  a  part  of 
the  description  of  the  devisee. 
Muskett  V.  Eaton,  1  C.  D.  435. 
Where  there  is  a  gift  of  a  fund  to 
the  testator's  children  in  a  class, 
so  soon  as  the  youngest  shall  atttun 
twenty-one,  no  child  who  does  not 
attain  thai  age  is  entitled  to  share, 
the  testator  having  postponed  the 
division  till  th«  youngest  child 
attained  that  iige,  (though  a  child 
who  aitained  that  age,  but  died 
before  the  time  of  division,  is 
entitled  to  a  share) :  Leeming  v. 
Sherratt,  2  Hare,  23.  Lloyd  v, 
Lloyd,  3  Kay  &  J.  20.  And  it 
makes  no  difference  that  the  in- 
come is  directed  to  be  applied  for 
the  maintenance  of  all  the  children 
during  their  minority :  ibid,  25. 
But  the  rule  is  different  where 
the  bequest  is  not  to  a  class,  but  to 
individuals  :  Cooper  v.  Cooper,  29 
Beav.  229. 

(p)  Locke  V.  Lamb,  L.  R.  4  Eq. 
372,  Merry  v.  Hill,  L.  R.  8  Eq. 
619. 


In  what  way 
the  vesting  of 
a  legacy  is 
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on  the  construction  of  Wills,  by  which  legacies  are  limited 
over  on  a  contingency,  by  way  of  executory  bequest. 

The  general  rule  appears  to  be,  that  a  limitation  over  on 
a  contingency  does  not,  of  itself,  and  without  more,  prevent 
any  of  the  shares  of  the  legatees  from  vesting  in  the  mean- 
time, provided  the  words  of  bequest  be,  in  other  respects, 
8u£Scieut  to  pass  a  present  interest  (q) ;  though  such  a 
limitation  over  of  the  entirety  may  be  called  in  aid  of  other 
circumstances  to  show  that  no  present  interest  was  intended 
to  pass  (r). 

Accordingly,  in  Shey  v.  Barnes  (s),  a  testator  gave  his 
personal  estate  to  trustees,  upon  trust  to  pay  the  interest 
to  his  daughter  E.  S.  for  life,  and  after  her  decease  to  pay 
and  divide  the  principal  among  the  children  of  his  said 
daughter,  and  the  issue  of  a  deceased  child,  as  she  should 
appoint,  and  in  default  of  appointment,  to  go  and  be  equally 
divided  among  them ;  and  if  but  one,  then  to  such  only 
child ;  the  portions  of  sons  to  be  paid  at  their  respective 
ages  of  twenty-one,  and  of  daughters  at  their  respective  ages 
of  twenty-one  or  marriage :  If  no  issue,  or  all  died  before 
their  respective  portions  became  payable,  then  over :  One  of 
the  children  of  E.  S.,  having  survived  her,  died  under 
twenty-one  and  unmarried:  It  was  contended,  that  the 
evident  intention  was  that  the  shares  should  not  vest  till 
twenty-one,  but  that,  in  the  event  of  the  death  of  any  under 
that  age,  the  others  should  take  by  survivorship :  But  Sir  W. 
Grant  held,  that  the  shares  were  so  given  as  to  vest  imme- 
diately in  the  children,  though  liable  to  be  divested  by  all 
dying  under  twenty-one,  without  issue :  and  that,  therefore, 
the  share  of  a  child  dying  under  twenty-one  passed  to  its 
representative.  So  in  Tevipleman  v.  Warrington  {t),  a 
testatrix  bequeathed  the  residue  of  her  funded  property  in 


{q)  Skey  r.  Barnes,  3  Meriv, 
.340.  Davies  v.  Fisher,  6  Beav. 
214. 

(r)  Ibid.  Indeed  the  limitation 
over  has  been  sometimes  considered 


as  atfording  "n  argument  in  favour 
of  an  immediate  vesting.  Sec  post, 
p.  llll,n.(j/). 

(g)  3  Meriv.  335,  340. 

(0  13  Sim.  267. 
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trust  for  her  niece  for  life,  and  after  her  death,  to  be  equally 
divided  amongst  all  her  children,  whether  sons  or  daughters, 
share  and  share  alike ;  and  in  case  it  should  happen  there 
was  but  one  child  at  the  niece's  death,  then  to  go  to  that 
only  child ;  and  in  failure  of  issue,  to  go  as  tho  niece  should 
appoint  by  her  Will :  The  niece  had  eleven  children,  three 
of  whom,  having  survived  the  testatrix,  died  in  the  lifetime 
of  the  niece :  And  it  was  held  by  Shadwell,  Y.-C,  that  all 
the  children  took  vested  interests;  and  as  more  than  one 
survived  their  mother,  there  was  no  divesting  of  interest ;  and 
his  Honor  said  that  Shcy  v.  Barnca  was  clearly  in  point  (u). 

In  Bland  v.  Willhima  (x),  there  was  a  bequest  to  trustees 
of  the  testator's  residuary  estate,  with  a  direction  to  apply 
so  much  of  the  interest,  dividends,  and  profits  as  might 
be  necessary  for  the  maintenance  and  education  of  the 
children  of  the  testator's  daHfjLcer  until  they  should 
respectively  attain  the  age  of  twenty-four,  and  then  to 
divide  the  principal  equally  between  them,  with  a  gift  over 
ill  case  any  of  them  should  die  under  twenty-four,  without 
leaving  issue  :  And  it  was  held  by  Sir  J.  Leach,  M.  li.,  that 
the  bequest  was  not  void  as  too  remote ;  but  gave  a  present 
vested  interest,  with  an  executory  bequest  over  in  case  of 
death  under  twenty-four  without  leaving  issue :  And  his 
Honor  observed  that  "whether  in  a  gift  of  this  nature  the 
time  of  vesting  is  postponed,  or  only  the  time  of  payment, 
depends  altogether  upon  the  whole  context  of  the  Will.  If 
the  gift  over  is  simply  upon  the  death  under  twenty-four, 
t'.'cn  the  gift  could  not  vest  before  that  age  (y).    In  this  case, 
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(i()  &ee  Accord.  Da  vies  v.  Fisher, 
5  Beiiv.  201, 214.  Locker  v.  Brad- 
ley, ibid.  593.  Kin.jerley  v.  Tew, 
4  Dr.  &  Wair.  139.  See  also  David- 
son ». Dallas,  14  Ves.  5??:  Williams 
r.  Clark,  4  De  G.  &  Sin.  472.  lie 
Bright's  Trusts,  21  Beav.67.  Hard- 
castle  t'.  Hardcaslle,  1  Heiuin.  & 
M,  405.     Jopp  »,  Wood,  28  Beav. 


53  ;  affirmed,  2  De  Gex,  J.  &  Sm. 
323. 

(x)  3  M.  &  K.  411. 

(j/)  "  Why  not  ? "  is  asked  in  1 
Jarman  on  Wills,  4th  ed.,  857, 
note  ((/),  commenting  on  this  pas- 
sajje.  And  that  learned  author 
expresses  an  opinion  that  a  bequest 
in  the  terms  supposed  may  admit 
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the  gift  over  is  not  simply  upon  the  dpath  under  twenty- 
four,  but  upon  the  death  under  twenty- four  without  leaving 


m 


h 


of  the  application  oi  the  principle 
of  the  cases  of  Edwards  v.  Ham- 
mond, 3  Lev.  1 32.  Doe  v.  Moore, 
14  East,  001.  Doe  v.  Nowell,  1 
M.  &  S.  327.  Bromfiold  v.  Crowder, 
1  New  Rep.  313,  and  Doc  r.  IVard, 
9  A.  &  E.  582,  which  are  cited  in 
another  part  of  the  same  work 
(vol.  1,  J).  812,  et  aeq.),  as  estiili- 
lishing  the  proposition,  with  resiiect 
to  devises  of  real  estate,  that  though 
a  devise  to  a  person,  if  he  should 
live  to  attain  a  particular  age, 
standing  alone,  would  be  contin- 
gent, yet  if  it  he  followed  by  a 
limitation  over,  in  case  he  die 
under  fuch  age,  the  devise  over 
is  considered  us  explanatory  of  the 
sense  in  which  the  testator  intended 
the  devisee's  intereiit  in  the  pro- 
perty to  depend  on  his  attaining 
the  specified  age,  namely,  that  at 
that  age  it  should  become  absolute 
and  indefeasible  ;  the  interest  in 
question,  therefore,  must  be  con- 
strued to  vest  inatanter.  This  class 
of  cases  was  fully  discussed  in  the 
HoUoC  of  Lords,  in  Phipps  v. 
Ackers,  9  CI.  &  F.  583  (on  appeal 
from  the  decision  of  Shadwell, 
V.-C,  in  Phipps  v.  Williams,  5 
Sim,  44^  "vhere  tlie  j  udges  delivered 
their  oj^  inion  (which  was  adopted 
by  the  House),  that  if  a  testator 
devises  real  estate  to  C.  D.,  when 
and  so  soon  as  he  shall  attain  his 
age  of  twenty-one  years,  but  in 
case  C.  D.  shall  die  under  the  age 
of  twenty-one,  without  leaving 
issue,  liien  that  the  said  estate 
shall  sink  into  and  fonn  part  of 
the  testator's  residuary  real  estate, 
and  he  gives  all  the  residue  of  real 
estates  to  J.  C,  (subject  to  various 


limitations  affecting  the  same);  the 
devisee  C.  D.,  on  the  death  of  the 
testator,  takes  an  estate  in  fee 
simple,  subject  to  be  divested  in 
the  event  of  his  dying  undtr 
twenty-one  and  without  issue : 
And  Tindal,  C.  J.,  in  deliverin}; 
the  opinion  of  the  judge.«,  said 
that  the  claas  of  cases  in  question 
went  on  the  principle  that  the  sub- 
sequent gift  over,  in  the  event  of 
the  devisee  dying  imder  twenty- 
one,  sufliciently  shows  the  niiuii- 
ing  of  the  testator  to  have  Lien 
that  the  first  devisee  shouhl  take 
whatever  interest  the  party  claim- 
ing under  the  devise  over  is  not 
entitled  to,  which  of  course  gives 
him  the  immediate  interest,  suV 
ject  only  to  the  chance  of  its  bein^' 
divested  on  a  future  contingency : 
And  that  whether  the  doctrine  on 
which  this  class  of  cases  has  rested 
was  originally  altogether  satisfac- 
tory or  not,  it  was  sufficient  to  tay 
that  it  clearly  had  been  established 
and  recognized,  not  only  in  the 
Court  below,  but  in  the  House  of 
Lords  itself ;  and  that  it  governed 
the  present  case.  In  the  subse- 
quent case  of  Testing  v.  Allen,  12 
M.  &  W.  301,  the  Barons  of  the 
Exchequer  said  that  they  should 
not  feel  inclined  to  extend  the 
doctrine  of  Doe  v.  Moore,  and 
Phipps  V.  Ackers  to  cases  not  pre- 
cisely similar.  It  was  said  by 
Parker,  V.-C.  (3  De  G.  &  Sm.  200) 
that  the  passage  in  Sir  John  Leach's 
judgment,  on  which  the  above 
comments  are  made  in  Jarman  on 
Wills,  obviously  refei-s  to  the  Will 
then  before  him,  and  was  not 
meant  for  general  application.  See 
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issue.  If  apon  a  death  under  twenty-four,  at  whatever  age, 
issue  was  left,  then  the  gift  over  is  not  to  take  place.  It  is 
in  efifect,  therefore,  *  vested  interest  with  an  executory  devise 
over  in  case  of  death  under  twenty-four  without  leaving 
issue.  All  the  cases  upon  the  suhject  {z),  except  Bull  v. 
Pritchnrd  (a),  before  Lord  Gifford,  are  reconcileable  with 
this  distinction  "  {h). 
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In  construing  a  settlement  or  Will,  which  makes  a  pro-  Presumption 

,  .  •!•/>•    A         i    ii      /-I        1.  ia  fiivoiir  of 

vision  for  children  subject  to  a  prior  life-mterest,  tiie  Court  bequests,  by 

leans  strongly  in  favour  of  that  construction  by  which  the  ^^^  °^  i"*"" 
children  will  take  a  vested  interest  at  twenty-one  or  mar- 


further  08  to  doctrines  discussed  in 
tliis  note,  Browne  v.  Browne,  3 
Sin.  &  Giir.  568.  Jull  r.  Jacobs,  3 
C.  D.  703,  in  which  case  Malins, 
V.-C,  throws  doubt  on  Festin},'  v. 
Allen,  uU  sup.  lie  Mid  Kent 
Eiiihvay,  Johns.  387.  Sininionds 
r.  Cocks,  29  Beav.  435.  Finch  v. 
Une,  L.  R.  10  Eq.  COL  Williams 
r.  Haythorne,  L.  R.  6  Ch.  782. 
Muskett  f.  Eaton,  1  V  D.  435. 
Andrew  v.  Andrew,  1  C.  D.  410. 

{z)  Leake  v.  Robinson,  2  Meriv. 
363.  Farmer  v.  Francis,  2  Sim. 
&  Stu.  505.  Vawdry  i'.  Geddes, 
1  Russ.  &  M.  203.  Judd  r.  Judd, 
3  Sim.  525.  Hunter  r.  Judd,  4 
Sim.  455. 

(a)  1  Russ.  Chano.  Cas.  213.  If 
that  case  be  examined,  it  will  be 
found  to  form  no  exception  to  the 
rule  as  above  stated  by  Sir  John 
Leach ;  for  the  gitt  there  Avas  not 
to  all  the  children,  but  only  to  .v 
particular  class,  namely,  those  v/lio 
should  live  tc  attain  twenty-three: 
Taylor  v.  Frobisher,  5  De  G.  & 
Sm.  191,  200,  by  Parker,  V.-C. 
The  testator  bequeathed  pei-sonal 
property  to  his  trustees  and  execu- 
tors upon  tru8t,to  pay  the  dividends 


to  his  daughter  during  her  life  to 
her  seiiarate  use,  and  after  her 
decease,  to  pay  the  principal  unto 
all  and  every  her  children  ivlu) 
should  live  to  attain  ttceuty-thnr- 
years  of  age,  share  and  share  alike, 
with  benefit  of  survivorship  in 
ease  any  of  them  died  under  that 
age  ;  with  limitations  over,  in  aise 
there  should  be  no  such  child  or 
children,  or,  being  such,  all  of 
them  should  die  under  twenty- 
three,  without  lawful  issue  :  The 
daughter  had  a  child  who  died 
imder  age  in  the  daughters  life- 
time :  And  Lord  Gifford  held,  that 
the  attainment  of  the  age  of 
twenty-three  was  necessary  to  vest 
an  interest  in  any  of  the  children  : 
and  consequently  tliat  the  bequests 
to  them,  and  the  subsequent  limi- 
tations were  too  remote.  See 
Bull  V.  Pritchard,  5  Hare,  567. 
Doe  V.  Waixl,  9  A.  &  E.  582,  605. 
Ante,  p.  1109,  note  (o). 

(6)  See  also  Bree  v.  Perfect,  I 
Coll.  129.  Taylor  v.  Frobisher,  5 
De  G.  &  Sm.  191.  1  Jatman  on 
Wills,  4th  ed.,  858.  Be  Sevan's 
Trusts,  34  C.  D.  716. 


tions  to  chil- 
dr-;!!,  vesting 
at  twenty-one 
or  marriiige. 
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riage,  whether  they  survive  the  tenant  for  life  or  not ;  and 
if  the  instrument  is  incorrectly  or  amhiguously  expressed,  or 
if  it  contains  conflicting  and  contradictory  clauses,  so  as  to 
leave  in  a  degree  uncertain  the  period  at  which,  or  the 
contingency  upon  which,  the  shares  are  to  vest,  the  rational 
presumption  is,  that  the  child  acquires  a  vested  and  trans- 
missible interest  at  the  period  when  it  is  most  needed,  viz. 
at  twenty-one,  if  a  son,  or  on  marriage  or  at  that  age,  if  a 
daughter  (c). 

Accordingly  in  Wakefield  v.  Maffet  (d),  by  a  marriage 
settlement,  lands  were  conveyed  upon  trust  for  husband  and 
wife  successively  for  life,  and,  after  the  death  of  the  survivor, 
to  levy  out  of  the  said  lands  the  sum  of  8,000i.  to  be  divided 
to  and  among  all  the  children  in  equal  shares  und  proportions 
as  tenants  in  common  and  not  as  joint  tenants,  the  share  of  a 
son  or  sons  to  be  paid  to  him  or  them  upon  his  or  their 
respectively  arriving  at  their  full  age  of  twenty-one  years,  and 
the  share  of  a  daughter  or  daughters  on  her  or  their  attaining 
that  ege  or  marriage,  with  provisions  for  interest  by  way  of 
maintenanoe  and  for  benefit  of  survivorship,  if  any  of  the 
children  died,  before  his  her  or  their  share  or  shares  should 
become  payable,  unmarried,  and  without  leaving  issue.  A 
son  attained  twenty- one  and  died  in  the  lifetime  of  his  father, 
and  it  was  held  that,  there  being  no  words  indicating  a  dear 


(c)  Emperor  v.  Rolfe,  1  Ves. 
Sen.  208,  the  authority  of  which 
hns  been  recugnised  1>y  the  House 
of  Lords  in  WukctieUl  v.  Maffet, 
10  App.  Cas.  422.  Woodcock  r. 
Uuke  of  Dorset,  3  Bro.  G.  C.  569. 
Howgravo  :•.  Giirtier,  3  V.  &  B.  19, 
86,  86.  Perfect  v.  Lord  Curzon,  5 
Madtl.  442.  Torres  v.  Franco,  1 
Buss.  &  M.  649.  Mocatta  v.  Lindo, 
9  Sim.  66.  Clutterbuck  r.  Edwards, 
2  Rubs.  &  M.  677.  Mendham  v. 
Williams,  L.  B.  2  £q.  396.  Jucksou 
V.  Dover,  2  H.  &  M.  209.  Jeyesv. 
Savage,  L.B.  10 Ch.5&6,  explaining 
Wowkoek  v.  Duko  of  Dorset,  uhi 


mp.  The  rule  in  Emperor  r.  Holfc 
was  originally  established  in  rela- 
tion to  .settlements,  and  whs  ex- 
tended by  Jackson  i'.  Dover,  nU 
Hitji.,  to  Wills.  lie  Knowles,  21 
C.  D.  806.  The  rule  generally  will 
not  he  applied  where  the  issue  of  ii 
deceased  child  is  provided  for,  A 
Wilmott's  Trusts,  L.  R.  7  Eq.  532, 
The  rule  is  the  same  as  to  grand- 
children where  the  settlor  or  testa- 
tor is  in  loco  parentis :  but  nut 
other'vise  :  Swallow  v,  Binus,  1 
Kay  &  J.  417.  FaiTer  v.  Barker, 
9  Hare,  737. 
(d)  10  App.  Cas.  482. 
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intention  to  make  the  vesting  of  children's  shares  contingent 
on  their  surviving  hoth  parents,  the  rule  applied  and  the  son 
took  a  vested  interest  on  attaining  twenty-one. 

But  when  the  testator  has  unequivocally  expressed  an 
intention,  that  a  provision  to  he  made  for  his  children  shall 
depend  on  their  surviving  both  or  either  of  their  parents, 
the  Court  must  give  effect  to  that  intention,  and  can  only 
lean  to  the  presumption  in  favour  of  children,  where  the 
intention  of  the  tentator  is  ambiguously  expressed  (e). 

An  illustration  of  these  doctrines  may  be  found  in  the 
decision  of  Whatford  v.  Moore  (/) ;  in  the  arguments  of 
wbiuh  case  almost  all  the  previous  authorities  on  this  subject 
were  cited :  And  Lord  Cottenham,  in  giving  his  judgment, 
made  the  following  observations.  "  In  a  case  of  doubtful 
construction  upon  the  whole  instrument,  the  Court  leans  to 
that  which  will  include  children  so  dying  (i.e.  attaining  their 
age  in  the  lifetime  of  their  parents  and  dying  before  them), 
ns  most  convenient,  and  most  likely  to  have  been  the  inten- 
tion of  the  parties.  It  may  be  thought  that  Courts  have 
gone  the  full  length  that  is  justifiable  in  order  to  attain  this 
object  ((/),  but  no  case  has  gone  so  far  as  to  do  violence  to 
lli3  words,  if  no  otlier  part  of  the  instrument  be  fou  i  in- 
consistent with  them."  His  Lordship  fu:"ther  observed,  that, 
"  the  cases  upon  this  subject  turn  upon  such  nice  distinctions, 
and  are  so  little  reconcileablo,  that  the  only  reasonable  course 
is  to  adopt  the  rule  which  has  been  generally  recognized,  of 
leaning  in  favour  of  a  construction  which  includes  all  the 
children,  if  the  instrument  affords  fair  grounds  for  doing  so ; 
but  if  not,  to  give  effect  to  the  plain  meaning  of  the  words 
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(e)  Howgrave  v.  Cartier,  3  V.  & 
il.  85.  Hotclikin  v.  Humfrey,  2 
Madd.  65.  Fitztjemld  v.  Field,  1 
liuss.  430,  Tucker  v.  Huvris,  o 
Mm.  538.  Tnwuey  v.  Wurd,  I 
l"iiv.  563.  Ex  jHirte  Hunter,  3 
Voungc&C.eiO.  Bright  V.  Rowe, 
'•>  M.  &  K.  310.  EvuuH  r,  Scott,  1 
It.  L.  C.  4j.    Skipper  v.  King,  12 


Beuv.  29.  lie  Willianis,  12  Beav. 
317.  Farrer  v.  Barker,  9  Hare, 
737.  Jeffeiy  v.  Jeffery,  17  Sim. 
20.    Da-  r.  Kadcliffe,  3  C.  D.  654. 

(/)  7'sim.  574.  3  Mylue  &  Cr. 
270.  Jeyes  v.  Savage,  L.  R.  10  Ch. 
555. 

(g)  Farrer  r.  Barker,  fi  Hare, 
744,  by  Turner,  V.-C.    Accord. 
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used."  And  his  Lordship  added  that  the  cases  "  have  pro- 
ceeded upon  grounds  so  peculiar,  and  have  departed  so  widely 
from  the  rule  of  construing  instruments  according  to  the 
obvious  and  natural  meaning  of  the  words  used,  that  it  is  not 
possible  to  come  to  any  very  satisfactory  conclusion  upon  any 
case  which  varies  at  all  from  former  decisions." 

It  must  be  observed,  however,  that  a  gift  to  a  class  which 
is  void  as  to  any  member  of  that  class,  by  reason  of  being  too 
remote,  must  fail  altogether  :  Therefore  if  a  bequest  is  made 
to  a  class  of  persons,  in  such  a  manner,  that,  with  respect  to 
some  of  the  members  of  it,  it  is  too  remote,  by  reason  of  the 
interest  not  vesting  within  the  legal  limits  during  which  a 
bequest  may  take  effect,  the  whole  gift  fails,  notwithstanding, 
with  respect  to  others  of  the  class,  it  may  not  ]->  '-^o  remote; 
for  what  the  Court  has  to  determine  is,  u-liethcr  the  dm 
can  take;  if  not,  the  Court  cannot  split  into  portions  the 
general  bequest  to  the  class,  and  say,  that  because  the  rule 
of  law  forbids  the  testator's  intention  from  operating  in 
favour  of  the  whole  case,  his  bequests  shall  be  made,  what 
he  never  intended  them  to  be,  viz.,  a  series  of  particular 
legacies  to  particular  individuals,  or  distinct  bequests,  in 
each  instance,  to  two  different  classes :  for  this,  in  effect, 
would  be  to  make  a  new  Will  for  the  testator  (//).  Nor  will 
this  rule  be  varied,  even  in  favour  of  a  person  who  is  named 
by  the  testator,  and  with  respect  to  whom,  individually,  the 


{h)  Leiike  v.  Robinson,  2  Mer. 
.363,  3!){).  Dungaiinon  v.  Smith, 
12  CI.  &  F.  .'J46.  Seaman  i;.  Wood, 
22  Beav.  fiOl.  Smith  r.  Smitli, 
L.  R.  5  Ch.  342.  Hale  v.  Hale,  3 
C.  D.  643.  PearkB  v.  Moscley,  5 
App.  Cas.  714,  approving  lie  Mose- 
ley's  Trusts,  11  C.  D.  ?>b5,  and 
ilisapproving  Re  Moseley's  TrustB, 
L.  R.  A  Eq.  499.  But  where 
there  ia  a  gift  or  devise  of  a  given 
sum  of  money  or  property  to  each 
member  of  a  class,  and  the  gift  to 
each  is  wholly  independent  of  the 


same  or  similar  gilt  to  eve."  •  ■ 
member  of  the  class,  ana  can  a  ' 
augmented   ur   diminished  wli 
ever  be  the  number  of  the  oilier 
members,  then  the  gift  may  lio 
good  as  10  those  within  the  limils 
allowed  by  law  :  Storrs  v,  iJeiibow, 
3  De  Gex,  M.  &  G.  390.     Cattlin  r, 
Brown,  11  Hare,  377.    Williinsott 
V.  Duncan,  30  Beav.  111.    See  also 
Webster  v.  Boddington,  26  Beav, 
128,  137.    Bentinck  v.  I'ortlond,? 
C.  D.  693. 
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bequest  is  not  too  remote,  if  he  is  mentioned  as  a  member 
of  the  class,  with  respect  to  whom,  as  a  class,  the  gift  is  too 
remote  (i). 

Another  question,  closely  connected  with  these  points,  has  Vested  legacies 
frequently  arisen,  viz.,  whether  the  terms  of  a  legacy  give  to  executory 
the  legatee  an  absolute  and  indefeasible  interest  in  the  thing  ^"'i^'^'*^  "^''"■• 
bequeathed,  or  an  interest,  which,  though  vested  in  him,  is 
subject  to  an  executory  bequest  over,  on  the  happening  of  a 
particular  event.     But  this  inquiry  will,  perhaps,  be  more 
appropriately  introduced   hereafter  (A),  in  conjunction  with 
the  doctrine  of  conditional  legacies. 

3.  Of  the  Lapse  of  Lef/acics  payable  out  of  the  Ileal 
Estate. 

As  to  legacies  payable  out  of  real  estate  only,  the  first  rule  Distinction 

above  stated  (0,  as  adopted  with  respect  to  legacies  payable  cies  payable  out 

out  of  personal  estate,  viz.,  that  when  the  gift  and  the  time  anj^e'racief 

of  payment  are  distinct,  the  legacy  vests  immediately,  does  i«iy"i'>ie  out  f  f 

I)ei'sonal  estate 

not  hold,  generally  speaking. 

The  reason  of  this  distinction  is,  that,  in  the  civil  law,  a 
bequest  to  a  person  to  bo  paid  at  a  future  time,  was  held  to 
confer  on  him  a  present  right  to  the  legacy,  notwithstanding 
the  time  of  payment  was  future  ;  so,  that,  immediately  on  the 
testator's  decease,  it  became,  in  the  eye  of  the  civil  law,  a 
present  debt,  payable  at  a  future  time.  Now,  anciently, 
legatory  matters  arising  on  personal  estate  were  solely  under 
the  jurisdiction  of  the  Ecclesiastical  Courts,  and  the  decisions 


as  to  time  of 
vesting. 


(t)  Porter  v.  Fox,  0  Sim.  485. 
See,  however,  James  r.  Lord  Wyn- 
t'ord,  1  Sm.  &  0.  40,  iu  which  case 
Stuart,  V.-C,  says  that  he  has 
some  difticulty  in  foUowinj,'  the 
decision  in  Porter  v.  Fox,  which 
seems  to  hira  "  not  sustuiniihle  on 
an  accurate  view  of  what  was  said 
by  Sir  W.  Grant  in  Leake  v.  Robin- 
son."   But  Porter  v.  Fox  would 


seem  to  be  in  accortlance  with  the 
later  deciRions  if  the  amount  of  the 
share  of  the  individual  named 
could  not  be  ascertained  without 
ascertaining  the  wliole  number  of 
shares,  including  the  shares  of 
those  to  whom  the  bequest  wouhl 
be  too  remote. 

(k)  Pos<,  p.  1122,  e(«eg. 

(0  Ante,  p.  1088. 
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of  those  Courts  were  regulated  by  the  civil  law  :  By  degrees 
Courts. of  Equity  took  cognizance  of  them,  and  with  a  view  to 
uniformity  of  decision,  adopted  the  rule  in  question,  in  respect 
to  such  legacies :  But  legacies  poyable  out  of  real  estate  never 
fell  within  the  cognizance  of  the  Ecclesiastical  Courts  ;  there 
was  not,  therefore,  the  same  reason  for  applying  this  rule  to 
that  description  of  legacies ;  and,  as  it  appeared  contraiy  to 
the  favour  which  the  law  shows  to  the  owner  of  the  inherit- 
ance. Courts  of  Equity  rejected  it  as  a  general  rule  in  respect 
to  all  such  legacies  (m). 

The  leading  case  generally  referred  to  as  establishing  this 
distinction,  is  Poulct  v.  Ponlet,  or  Paniett  v.  Paidctt{n): 
There  Lord  Pawlett  settled  by  deed  real  property  in  trustees 
for  a  term  of  years  in  remainder  after  his  death,  upon  trust, 
after  payment  of  his  debts,  to  pay  such  sums  of  money  and 
maintenance  for  younger  children  as  his  Lordship  should 
appoint  by  Will ;  and  in  default  of  appointment  to  raise 
4,000f.  a-piece  for  each  such  child,  payable  at  twenty-one  or 
maiTiage,  with  maintenance  in  the  intermediate  time :  Lord 
Pawlett  appointed  by  Will  to  his  two  daughters,  and  only 
younger  childi-eu,  Susanna  and  Vere,  4,000^  each,  to  be 
raised  and  paid  in  money,  and  at  the  times,  and  with  the 
maintenance  prescribed  by  the  deed :  Both  daughters  sur- 
vived him :  But  Vere  died  under  age,  and  unmarried,  before 
any  part  of  her  portion  could  be  raised  ;  and  her  mother  was 
her  administratrix,  who  claimed  her  portion :  The  question 
was,  whether  such  claim  could  be  supported,  as  Vere  died 
under  twenty-one,  and  unmarried :  And  the  Lord  Keeper 
determined  in  the  negative ;  observing  that  "  the  portion  was 
to  come  wholly  out  of  the  lands,  and  the  personal  estate  no 
way  subjected  or  made  liable  to  the  payment  of  it  by  the 
Will." 

The  rule  of  law  laid  down  in  the  case  of  Pawlett  v. 
Pawlett  has  been  adopted  in  a  numerous  series  of  cases  (o), 


(m)  Fearne,    Cont.    Rem.   555, 
note  by  Mr.  Butler. 
(n)2Ventr.366.  lVem.204,321. 


(o)  Smith  V.  Smith,  2  Vem.  92. 
Yates  V.  Phettiplace,  2  Vem.  416. 
S.  C.  Prec.  Chanc.  140.    Reynisli 
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and  in  conformity  with  the  principle  of  it,  it  has  been  farther 
decided,  that  a  gift  of  interest  until  the  legacy  becomes  due 
will  not  vest  the  principal,  when  the  legacy  is  charged  on 
land ;  but  if  the  legatee  dies  before  time  of  payment,  the 
legacy  is  lost(j;). 

But  a  difference  observable  in  the  apparent  motives  for 
the  postponement  of  legacies,  has  given  rise  to  an  extensive 
exception  from  this  general  rule  respecting  the  vesting  of 
legacies  charged  on  land.  Thus  when  a  legacy  is  bequeathed 
to  a  child  on  its  attaining  twenty-one,  or  marrying,  or  on 
any  other  event  personal  to  him,  the  legacy  is  evidently  post- 
poned to  the  time  specified,  from  its  being  considered  that 
the  legatee  will  then  want  the  benefit  of  the  legacy ;  whereas 
when  the  estate  is  devised  to  a  person  for  life,  and  after  his 
decease  in  charged  with  a  legacy,  the  legacy  is  evidently 
postponed  till  the  decease  of  the  devisee  for  life,  from  its 
bemg  incompatible  with  his  life  estate,  that  it  should  be 
raised  in  his  lifetime.  The  payment  of  the  legacy  is  there- 
fore considered  to  be  postponed,  in  the  first  case  from 
regard  to  circumstances  personal  to  the  legatee ;  and  in  the 
second  from  regard  to  the  circumstances  of  the  estate  ;  and 
it  has  been  inferred,  that  in  cases  of  the  first  description, 
the  testator  does  not  intend  the  legatee  shall  receive  the 
legacy,   unless    the    circumstance  happens   on    which    the 


c.  Martm,  3  Atk.  335.  Jennincja 
('.  Looks,  2  P.  Wms.  276.  Duke 
of  Chandos  v.  Talbot,  2  P.  Wnw. 
810.  ProwHC  V.  Abinjjdon,  1  Atk. 
485.  Harrison  v.  Niiylor,  3  Bro. 
<;.  C.  108.  Piuker  v. '  Hodgson,  1 
Dr.  &  Sm.  568,  and  the  authorities 
eitetl  in  the  arguments  and  judg- 
ment in  that  case.  The  rule  is 
not  to  be  applied  to  legacies  given 
out  of  monies  to  arise  from  the 
«ile  of  land  :  Re  Hart's  Trusts,  3 
13e  G.  &  J.  1!)5,  Mor  to  legacies 
Kiven  out  of  a  mixed  fund  con- 
bisling  of  the  proceeds  of  the  sale 


of  real  estate  directed  to  be  sold, 
and  pure  personal  estate.  Lloyd 
V.  Lloyd,  2  Sim,  (N.  S.)  255. 
Belhiirs  v.  Bellaii-s,  L.  R.  18  E((. 
510,  517.  Tlie  proceeds  of  realty 
and  piTsonnlty  directeil  to  be  ai>- 
plied  to  the  name  object  are,  it 
would  seem,  a  mi.\ed  fund,  to 
which  the  rules  applicable  *..» 
personalty  apply.  Genery  v.  Kitz- 
gerahi,  Jac.  468. 

{ji)  Oawler    r.    Standewick,    1 
Bro.  C.  C.  1C6,  in  a  note  to  Green 


V.  Pigot. 
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testator  made  it  payable ;  and  that  in  cases  of  the  second 
description,  the  testator  intends  the  legatee  shall  receive  it 
at  all  events.  In  the  former  cases,  therefore,  it  has  been 
held,  that  if  the  legatee  dies  while,  the  time  of  payment  is  in 
suspense,  the  legacy  sinks  into  the  land  for  the  benefit  of  the 
inheritance  ;  and  in  the  latter  cases  it  has  b6en  held,  that  if 
the  legatee  dies  during  the  continuance  of  the  preceding 
estate  or  interest,  his  personal  representatives  will  bo  en- 
titled, on  its  determination,  to  have  the  legacy  raised  for 
their  benefit  {q). 

The  case  of  King  v.  Withers  (r),  which  there  has  already 
been  occasion  to  state,  is  the  leading  case  by  which  this 
exception  has  been  established,  as  to  the  vesting  of  legacies 
payable  out  of  the  real  estate  at  a  future  time :  and  the 
principle  of  that  decision  has  been  adopted  in  a  multitude 
of  subsequent  cases  (s). 

So  the  rule  in  question  is  always  liable  to  the  operation 
of  the  more  general  and  powerful  rule,  namely,  that  the 
intention  of  tho  testator,  to  be  gathered  from  the  words  of 
the  Will,  must  prevail  (t). 

It  must  be  further  observed,  with  respect  to  this  general 
""le,  that  it  may  clearly  be  controlled  by  a  direction  in  the 


(5)  Feame,  Cont.  Rem.  557,  note 
by  Mr.  Butler. 

(»•)  Gas.  temp.  Talb.  116,  ante, 
p.  771. 

(s)  Godwin  v.  Munday,  1  13ro. 
Clianc.  Gas.  191,  and  the  cases  in 
the  note.i  thereto.  Hutchiiis  v. 
Foy,  Gom.  Kep.  716,  723.  Low- 
ther  V.  Gondon,  2  Atk.  128.  Ernes 
V.  Hancock,  2  Atk.  507.  Sherman 
V.  Gollins,  3  Atk.  319.  Hodgson 
V.  Rawson,  1  Ves.  Sen.  44.  Tiin- 
Btttll  V.  Brachan,  Anibl.  167.  S.  G. 
1  Bro.  G.  G.  124,  note  to  Dawson  v, 
Killett  Embrey  v.  Martin,  Ambl. 
230.  Manning  v.  Herbert,  Ambl. 
575,     Jeale   v.   Titckener,  Ambl. 


703.  S.  C.  1  Bro.  C.  C.  120,  in  a 
note.  Glark  v.  Roa»,  2  Dick.  529. 
S.  G.  I  Bro.  G.  C.  120,  note. 
Dawson  v.  Killett,  1  Bro.  C.  C. 
119,  and  the  cases  in  the  notes, 
Walker  v.  Main,  1  Jac.  &  Walk. 
17.  Watkins  v.  Gheek,  2  Sim.  & 
Stu.  199.  Poole  V.  Terry,  4  Sim. 
294.  Murkin  v.  Phillipson,  3  11. 
&  K.  257.  Goulburn  v.  Brooks, 
2  Younge  &  G.  539.  Salisbury  v. 
Petty,  3  Hare,  86,  90,  91.  Evans 
V.  Scott,  1  H.  L.  C.  43,  57.  Rem- 
nant V.  Hood,  27  Beav.  74.  2  De 
Ge.x,  F.  &  J.  396. 
(0  2  Y.  &  Goll.  C.  C.  134, 138. 
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Will  that  the  legacy  should  vest  on  the  testator's  death  : 
Thus  in  the  case  of  Brown  v.  Wooler  («),  the  testator  gave 
legacies  charged  on  his  real  estate  to  his  two  daughters, 
"thesav^^  w  vest  in  them  immediately  on  my  death,  hut  to 
be  paid  on  their  attaining  the  ages  of  twenty-one  years,  and 
the  interest  thereof  in  the  meantime  to  he  applied  to  their 
maintenance  and  education : "  The  daughters  hoth  died 
infants ;  and  it  was  contended,  that  the  legacies,  as  against 
the  real  estate,  must  sink  for  the  henefit  of  the  devisee, 
but  Sir  John  Leach,  V.-C,  held,  that  this  was  prevented 
by  the  express  direction  that  the  legacies  should  vest  on 
the  death  of  the  testator :  and,  therefore,  that  the  per- 
sonal representatives  of  the  daughters  were  entitled  to  the 
legacies. 

4.  Of  the  Lapse  of  Legacies  charged  on  a  mixed  fund  of 
Realty  and  Personalty. 

It  sometimes  happens  that  legacies  are  charged  on  a  mixed 
fund,  that  is,  hoth  on  real  and  personal  estate  :  In  that  case, 
the  personal  estate  is  considered  to  be  the  primary  fund,  and 
the  real  estate  to  be  the  auxiliary  fund  for  the  payment  of 
the  legacies  (x).  So  far  as  the  personal  fund  will  extend 
to  pay  them,  the  case  ie  governed  by  the  same  rules  as  if  the 
legacies  were  payable  out  of  personal  estate  only ;  and  tso 
far  as  the  real  estate  must  be  resorted  to  for  the  payment  of 
the  legacies,  the  case  is  governed  by  the  same  rules  as  if 
they  were  charged  on  the  real  estate  only  (?/). 

In  concluding  the  general  inquiry  into  the  doctrines  by  Effect  of  the 
which  it  is  ascertainable  .vhether  the  legacies  are  vested  or  j^eciaring  timt 
contingent,  it  may  be  proper  ;o  consider  the  question  which  *  '"«*'?[  ^''■^" 
arises  on  Wills  in  which  the  testator  expressly  declares  that  vested  at  a 
the  legacies  given  by  it  shall  or  shall  not  be  vested  at  or  until  period?  '"^ 


(it)  Watkins  v.  Cheek,  2  Sim.  & 
«u.  199. 

(4  See^we,  p,  1561. 

(!/)  Fearne,  Cont.  Rem.  557, 
note  by  Butler.    Chandos  v.  Tal- 

W.E.— VOL.  II. 


bot,  2  1\  Wms.  COl.  Prowse  v. 
Abingdon,  1  Atk,  482.  Jn,  Hud- 
son's  Trusts,  1  Dru.  6,  t.  Sugdeu, 
C.  of  Ireland. 
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a  particular  period.  In  ench  cases  the  word  "  vested  "  has 
been  frequently  construed  in  a  sense  different  from  its  strictly 
legal  meaning.  Thus  it  has  been  sometimes  regarded  as 
meaning  *'  transmissible  "  (z),  sometimos  as  meaning  "  vest- 
iig  in  possession"  (a),  or  " payable  "  (6)  :  sometimes  as 
meaning  "  indefeasible  "  (c).  But  the  distinct  and  definite 
meaning  which  the  word  legally  bears  must  be  attributed  to 
it  in  construing  the  Will  in  which  it  is  contained,  unless 
there  is  evidence  from  the  context  that  the  testator  did  not 
mean  to  affix  that  meaning  to  the  expression  (d). 


|i  , 
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Conditional 
legacy : 

definition. 


SECTION   VI. 
Of  Legacies  on  Conditions. 

In  the  preceding  section  ono  sort  of  conditional  legacy 
has  been  considered :  viz.,  where  the  condition  is  that  the 
legatee  shall  be  alive  at  a  particular  period  :  It  is  now  pro- 
posed to  treat  of  this  species  of  legacy  generally. 

A  conditional  legacy  is  defined  to  be  a  bequest  whose 
existence  depends  upon  the  happening,  or  not  happening,  of 
some  uncertain  event,  by  which  it  is  either  to  take  place  or 
to  be  defeated. 

No  precise  form  of  words  is  necessary  iu  order  to  create 


1       1! 


(z)  Taylor  v.  Frobisher,  5  De  G. 
&  Sm.  191,  198. 

(a)  King  v.  CuUen,  2  De  G.  & 
Sm.  252.  Simpson  v.  Peach,  L.  R. 
16  Eq.  208.  So  the  word  "en- 
titled" may  mean  "entitled  in 
possession,"  i.e.,  entitled  to  pay- 
ment :  Jopp  V.  Wood,  28  Beav. 
53  ;  affirmed,  2  De  Gex,  J.  &  Sm. 
323.  Umbers  v.  Jaggard,  L.  B. 
9  Eq.  200.  Re  Noyce,  31  C.  D. 
75.  See  Greenhalgh  v.  Bates,  L.  B. 
2  P.  &  D.  47. 

(6)  SUlick  V.  Booth,  1 Y.  &  ColL 
Ch.  C.  121. 

(c)  Berkeley  v.  Swinburne,  16 


Sim.  275.  Taylor  v.  Frobisher, 
5  De  G.  &  Sm.  191.  Poole  v.  Bott, 
11  Hare,  33.  iie  Thatcher's  Trust, 
26  Beav.  365,  368.  Re  Edmond- 
son's  Estate,  L.  R.  5  Eq.  389. 
Armytage  v.  Wilkinson,  3  App. 
Cas.  355, 

(d)  Gliinvill  V.  Glanvill,  2  Mer. 
38.  Re  Thruston's  Will,  17  Sim. 
21.     Re  Blakemore's  Settlement, 

20  Beav.  214    Re  Morse's  Trust, 

21  Beav.  174.  Rowland  v.  Taw- 
ney,  26  Beav.  67.  Re  Thatcher's 
Trust,  26  Beav,  365.  Re  Arnold's 
Estate,  33  Beav.  163.  Richardson 
V.  Power,  19  C.  B.,  N.  S.  780. 
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conditions  in  Wills :  but,  whenever  it  clearly  appears  that  it 
was  the  testator's  intent  to  make  a  condition,  that  intent  shall 
be  carried  into  effect  (c). 

In  the  case  of  Tattersall  v.  Hoicell  (/),  a  legacy  was  given 
provided  the  legatee  changed  his  course  of  life  and  gave  up 
all  low  company  and  frequenting  public  houses  :  And  Sir  W. 
Grant  held,  that  this  was  a  condition  such  as  the  Court  would 
carry  into  effect,  and  directed  the  Master  to  inquire  whether 
the  legatee  had  discontinued  to  frequent  public  houses, 
keeping  low  company,  &c. 

Conditions  are  subject  to  the  well-known  division  into  Of  conditions 
conditions  precedent,  and  conditions  subsequent.  When  a  subsequent: 
condition  is  of  the  former  sort,  the  legatee  has  no  vested 
interest  till  the  condition  is  performed:  when  it  is  of  the 
latter,  the  interest  of  the  legatee  vests  in  the  first  instance, 
subject  to  be  divested  by  the  non-performance  or  breach  of 
the  condition  {g).  It  has  been  held  that  a  contingent 
gift  or  interest  has  a  real  existence,  capable,  as  much  as 
a  vested  interest  or  estate,  of  being  operated  upon  by  a 
condition  subsequent,  and  being  made  to  cease  and  deter- 
mine (/t). 

For  example,  in  the  instances  already  adduced  of  con-  preceJent 
tmgent  legacies,  the  endurance  of  the  life  of  the  legatee  till 
the  period  specified,  was  a  condition  precedent  to  the  legacy 
vesting  in  him  ;  and  since,  by  reason  of  his  death,  he  failed 


(c)  Qodolph.  Pt.  3,  c.  4,  s.  4. 
Egg  V.  Devey,  10  Beav.  444. 

(/)  2  Meriv.  26.  But  see  Maud 
f.  Maud,  27  Beav.  615. 

(y)  See  the  authorities  cited  by- 
Manning,  Serjt.,  argxundo,  in 
Wynne  v.  Wynne,  2  M.  &  Qr.  14, 
d  seq.  Every  conjiition  by  the 
civil  law  suspends  the  legacy  :  so 
that  a  condition  subsequent  by  the 
civil  law  is  of  the  nature  of  a 
condition  precedent  at  common 
law :  Harvey  v.  Aston,  Com.  Rep. 


738. 

(A)  Egerton  v.  Lord  Brownlow, 
4  H.  L.  C.  1.  Where,  however,  a 
vested  estate  is  to  be  defeated  by  a 
condition  on  a  contingency  that  is 
to  happen  afterwards,  the  condi- 
tion must  be  such  that  the  Court 
can  see  from  the  beginning  pre- 
cisely and  distinctly  upon  the 
happening  of  what  event  it  was 
that  the  preceding  vested  estate 
was  to  determine :  by  Lord  Cran- 
worth  in  Ckvering  v,  Ellison, 
<J2 
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conditions 
subsequent 
considered  as 
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rather  than  as 
conditions. 
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to  perform  the  condition,  he    never  acquired  any  vested 
interest. 

For  an  example  of  a  condition  subsequent  may  be  men- 
tioned the  case  of  Nicliolh  v.  Oshorn  (i),  where  the  testator 
bequeathed  the  surplus  of  his  personal  estate  to  his  niece, 
about  the  age  of  seventeen,  to  bo  paid  to  her  at  the  age  of 
twenty-one;  and  if  she  should  die  before  twenty-one  or 
marriage,  then  over :  And  it  was  held,  that  the  surplus 
vested  in  the  niece,  and  that  the  bequest  over  was  on  a  con- 
dition subsequent. 

So  in  Gray  v.  Garman  (k),  there  was  a  gift  by  a  testator 
of  his  real  and  personal  estate  to  his  wife  for  her  life,  and 
the  residue  to  be  divided  equally  among  her  brothers  and 
sisters  :  and  in  case  any  of  them  should  be  dead,  at  the  time 
of  her  decease,  leaving  issue,  such  issue  to  stand  in  their 
parent's  place  :  And  it  was  held,  that  each  of  the  brothers 
and  sisters,  who  survived  the  testator,  took  vested  interests 
in  their  shares,  subject  to  bo  divested  in  the  event  of  his  or 
her  death,  leaving  issue,  in  the  lifetime  of  the  widow :  Conse- 
quently, that  the  brothers  and  sisters  who  died,  loiiJioxd  issue, 
in  her  lifetime  were  entitled  to  share  in  the  residue ;  inas- 
much as  the  event  had  not  happened  on  which  their  vested 
interest  was  liable  to  be  divested  (0- 

It  may  be  observed  that  the  tendency  in  modern  times 
has  been  to  depart  from  the  strict  interpretation  adopted  in 
earlier  periods  of  our  law,  when  these  matters  were  con- 
sidered only  with  reference  to  common  law,  and  that  where 
the  language  of  the  Will  and  the  intention  of  the  testator 


7  H.  L.  C.  707, 725,  Such  limita- 
tions must  be  certain,  not  only  in 
expression,  but  also  in  operation, 
and  it  is  essential  to  their  validity 
that  it  should  be  capable  of  ascer- 
tainment at  any  given  moment  of 
time  whether  the  limitation  has  or 
has  not  taken  effect :  Re  Exmouth, 
23  C.  D.  158. 
(t)  2  P.  Wms,  419. 


(k)  2  Hare,  268. 

(I)  See  also  Accord.  Salisbury 
V.  Petty,  3  Hare,  86  :  and  for  fur- 
ther instances  of  vested  legacies 
subject  to  be  divested  on  a  subse- 
quent event,  see  Heron  r.  Stoke?, 
2  Dr.  &  W.  89—115.  Kimberley 
V.  Tew,  4  Dr.  &  W.  139.  Sim- 
monds  v.  Cocks,  29  Beav.  455. 


Ch.  II.  §  vl]  Of  ConditionallLegacies.  1125 

admit  of  it,  these  bequests  "  on  condition  "  are  to  be  con- 
sidered as  imposing  a  trust,  and  not  as  conditions  which 
shall  take  the  i)roperty  out  of  the  legatee,  if  he  does  not 
comply  with  them  {m). 

It  is  fully  established  as  a  general  rule,  that  a  bequest  Uoiuosttoone 
to  any  person,  "  and  in  case  of  his  death  "  to  another,  is  an  of  his  death" 
absolute  gift  to  the  first  legatee,  if  ho  survives  the  testator  ;  *"  an°*'>«'- 
and  this,  whatever  bo  the  form  of  expression,  as  "  if  ho  die," 
"  should  he  happen  to  die,"  "  in  case  death  should  happen 
to  him,"  and  so  forth  :  The  event  here  contemplated  being 
so  inevitable,  that  it  cannot  be  deemed  a  contingency,  the 
Courts  have  held,  that  something  else  must  be  intended 
than  merely  to  provide  for  the  case  of  the  legatee  dying  at 
some  time  or  other;  and  have  said,  that  they  will  rather 
suppose  the  testator  to  have  contemplated  and  provided  for 
the  case  of  the  legatee  dying  in  his  own  lifetime ;  and  so 
have  read  those  words  as  if  they  had  been  "  in  case  of  his 
death  during  the  testator's  lifetime  :  "  in  which  event  alone 
they  have  allowed  the  bequest  over  to  take  effect  (h).  But  in 
the  case  of  an  immediate  bequest  to  any  person,  "and  in 
case  of  his  death  tvithout  children"  to  another,  it  has  been 


'  1] 


(m)  Wright  V.  Wilkin,  2  Best  & 
Sui.  232,  252. 

(it)  Hinckley  v.  Simmons,  4  Ves. 
ICO.  Cambridge  v.  Rous,  8  Ves. 
12 ;  Ommaney  v.  Bevan,  18  Ves. 
21)1 ;  Sclienk  v.  Agnew,  4  K.  &  J. 
405 ;  Re  Itore's  Trust,  10  Hare, 
171 ;  Re  Hayward,  19  C.  D.  470 ; 
Elliott  ».  Smith,  22  C.  D.  236. 
Ill  Be  Hayward,  uhi  sup..  Fry,  J., 
tlius  states  the  law  :  "  There  is  no 
iloubt  that  when  a  gift  is  made  to 
a  person  in  terms  absolute,  and 
that  is  followed  by  a  gift  over,  in 
the  event  of  the  death  of  that 
I'CTSon  sub  modo  (that  is  to  say, 
without  issue  or  subject  to  any 
other  limitation  wliich  makes  the 
<li;atli  a  contingency),  the  effect  of 


the  gift  over  is  primd  facie  to 
prevent  the  first  taker  from  taking 
absolutely,  to  convert  the  interest 
of  the  first  taker  into  one  subject 
to  the  contingent  devise  or  bequest 
over.  In  such  a  case  there  is  no 
reason  to  confine  the  meaning  of 
the  word  "  death  "  to  death  during 
the  lifetime  of  the  testiitor  or  death 
during  the  life  of  the  tenant  for 
life.  The  only  reason,  or  the  main 
reason,  why  that  is  done  in  certain 
cases  is,  that  the  testator  has 
spoken  of  death  Avhicli  is  certain, 
as  a  coutingencj-,  but  when  the 
testator  has  spoken  of  death  3ub 
modo,  thai  being  contingent,  there 
is  no  need  to  render  it  contingent 
by  introducing  any  limitation." 


*   I 
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held,  that  if  at  any  time,  whether  before  or  after  the  death  of 
the  testator,  the  legatee  dies  without  leaving  a  child,  the  gift 
over  takes  effect ;  for  the  event  spoken  of  ia  not  a  certain  but 
a  contingent  event  (o) ;  and  the  introduction  of  a  previous  life 
estate  will  not  alter  that  principle  of  construction  unless  a 
contrary  intention  appears  in  the  Will  {p). 

On  the  other  hand,  if  there  is  a  bequest  to  one  for  life  and 
after  his  decease  to  A.,  and  "  in  case  of  A.'s  death  to  B.,"  the 
contingency  is  held  referable  to  the  lifetime  of  the  first 
legatee;  and  the  bequest  over  only  takes  effect  in  case  A. 
dies  during  the  continuance  of  the  life  estate;  he  takes  abso- 
'  lutely,  if  ho  survives  the  tenant  for  life  {q). 

Likewise,  a  bequest  to  A.,  when  and  if  he  attains  the 
age  of  twenty-one,  and  "  in  case  of  his  death  "  to  B.,  is  a  gift 
absolute  to  A.,  unless  he  dies  under  age  (r). 

It  is,  however,  plain  that  these  general  rules  cease  to  be 
applicable,  where  it  appears,  from  the  v    ^le  of  the  Will, 


t  ^ 


t  I- 


1  ' 

'if 

'a  I 


1, 


(o)  Galland  ■•'.  Leonard,  1 
Swanst.  IGl.  Edwards  v.  Edwards, 
15  Beav.  357.  Bowers  v.  Bowers, 
L.  R.  5  Ch.  244. 

(p)  Olivant  v.  Wright,  1  C.  D. 
34G.  O'Mahoney  v.  Eurdett,  L.  R. 
7  H.  L.  388.  Ingram  v.  Soutten, 
L.  R.  7  H.  L.  408,  overruling  lie 
Heathcote'^  Trusts,  L.  R.  9  Ch.45. 
Besant  ?•.  Cox,  6  C,  D.  604.  When 
a  Will  refers  to  the  death  of  a  lega- 
tee coupled  with  a  contingency — as 
de.ith  without  leaving  issue — that 
prinut  facie  means  death  whei  iver 
it  may  happen,  as  was  decided  in 
O'Mahoney  v.  Burdett  and  Ingram 
V.  Soutten  ;  but  the  context  may 
show  that  death  before  a  particular 
period  was  really  intended  :  per 
Kay,  J.,  in  Ec  Luddy,  25  C.  D. 
394. 

(q)  Hervey  v.  McLaughlin,  1 
Price,  264.  Salisbury  v.  Petty,  3 
Hare,  86, 93.  Edwards  v.  Edwards, 


15  Beav.  ab3,  364.  He  Hill* 
Trusts,  L.  R.  12  Ec^.  302.  Wlure 
there  is  no  antecedent  estate  tlie 
contingency  is  referred  to  deatli 
in  the  lifetime  of  the  testator,  ami 
when  the  gift  in  fee  is  preceded  liy 
a  life  estate,  the  contingency  lias 
been  held  to  refer  to  the  death  of 
the  donee,  either  during  the  jiiv- 
ceding  life-estate  or  in  the  lifetime 
of  the  testator.  But  where  the 
gift  over  is  not  on  a  certain  event, 
e.g.,  where  death  is  coupled  with 
the  contingency  of  not  leiivin,;' 
issiie,  there  is  no  need  to  import 
any  words,  and  consecjuently  there 
is  no  necessity  for  limiting  the 
event  to  the  testator's  lifetime. 
Re  Parry  and  Daggs,  31  C.  D.  130, 
(r)  Home  v.  Pillans,  2  M.  &  K. 
15,  24,  the  doctrine  of  which  was 
upheld  in  Randfield  v.  Randfield, 
8  H.  L.  C.  225.  See  also  Be 
Bowling's  Trust,  L.  R.  14  Eq.  463. 
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that  their  application  would  frustrate  the  intention  of  the 
testator  («).  ThuB,  in  Child  v.  Giblett  (t),  a  testator 
bequeathed  the  residue  of  his  estate  to  his  daughters  Sclina 
and  EHzabeth,  in  equal  proportions ;  and  "  in  case  of  the 
death  of  either."  the  whole  to  the  survivor  of  them ;  and  in 
the  event  of  their  marrying  and  having  children,  then  to  the 
child  or  children  of  them,  or  the  survivor  of  them,  if  they 
should  attain  the  ago  of  twenty-one  years ;  but  if  not,  then 
among  the  children  of  Paul  Giblett :  The  daughters  both 
survived  the  testator;  Elizabeth  died  without  having  been 
married,  and  bequeathed  the  wholo  of  her  property  to  Selina : 
The  question  was  whether  Selina  was  entitled  to  an  abso- 
lute interest  in  the  residuary  property  of  her  father:  And  '  ' 
Sir  John  Leach,  M.  11.,  held,  that  she  was  not  so  entitled,  ;..  ;,,!■- 
but  that  the  bequest  to  her  continued  subject  to  the  execu- 
tory bequest  over,  in  favour  of  Paul  Giblett's  children:  And  '  ' 
his  Honor  observed,  that  the  testator  could  not  possibly  have  . >  * >. 
intended  that  the  children  of  Paul  Giblett  should  take  in  the 
event  of  a  marriage  of  hirf  daughters  and  their  death  without 
issue  iu  his  lifetime,  and  that  they  should  not  take  in  the 
event  of  a  marriage  of  his  daughters  and  their  dying  without 
children  after  the  decease  («)• 

With  respect  to  conditions  precedent,  which  are  impcs-  Impossible 
sible,  a  different  rule  is  applicable  to  bequests  of  personal  precedent  .• 
property  from  that  which  is  prevalent  respecting  devises  of 
realty.  By  the  common  law  of  England,  if  a  condition  pre- 
cedent is  impossible,  as  to  drink  up  all  the  water  in  the  sea, 
the  devise  will  be  void  (*).  But  by  the  civil  law,  which  on  this 
subject  has  been  adopted  by  the  Courts  of  Equity  (?/),  when  a 
condition  precedent  to  the  vesting  of  a  legacy  is  impossible,  the 


(s)  Re  Adam's  Trusts,  11  Jur. 
N.  S.  aei.  Milner  v.  Miluer,  34 
Bcav.  276.  Smith  v.  Spencer,  6  De 
Gex,  M.  &  G.  631,  634,  by  Lord 
Crauworth.  Wilkins  v.  Jodrell, 
13  C.  D:  564. 

(<)  3  M.  &  K.  71. 

(«)  See  also  Billings  v.  Sandom, 
1  Bro.  C.  C.  393.    Nowlan  v.  Nel- 


ligan,  1  Bro.  C.  C.  480.  Douglas 
V.  Chalnier,  2  Ves.  501.  Ex  farte 
Hunter,  3  Yoiiuge  &  C.  610. 
Brotherton  v.  Bury,  18  Beav.  95. 

(x)  Co.  Lit.  206,  h.  Eoundel  v. 
Currer,  2  Bro.  C.  C.  73. 

(y)  Lowther  v.  Cavendish,  1 
Eden,  116, 117. 
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bequest  is  single,  i.e.  discharged  of  the  condition ;  and  the 
legatee  will  be  entitled  as  if  the  legacy  were  unconditional  {z). 

If  indeed  the  impossibility  of  the  condition  were  unknown 
to  the  testator,  as  where  a  legacy  is  given  on  condition  tlie 
legatee  marries  the  testator's  daughter,  who  happens  to  be 
then  dead ;  or  where  the  impossibility  arises  from  a  subse- 
quent act  of  God,  as  if  she  be  living  at  the  date  of  the  Will, 
but  dies  before  the  marriage  can  be  solemnized ;  the  imprac- 
ticability of  the  performance  will  be  a  bar  to  the  claim  of 
the  legatee  («) ;  in  cases,  at  least,  such  as  those  mentioned, 
where  the  performance  of  the  condition  app'iars  to  be  the 
motive  of  the  bequest  (aa). 

Where  a  condition  subsequent  ia  impossible,  it  is  the 
doctrine  as  well  of  the  common  law  as  of  the  civil,  that  the 
condition  is  void,  and  the  legacy  single  and  absolute  {h). 

With  regard  to  conditions  precedent  which  are  illegal,  if 
performance  requires  an  act  which  is  malum  in  se,  as  to  kill 
A.,  burn  his  house,  or  the  like,  then  both  by  the  common 
cid  civil  law,  not  only  the  condition  but  the  bequest  itself  is 
void  (c).  But  where  the  illegality  consists  merely  in  the 
performance  of  the  condition  being  against  a  rule  or  the 
policy  of  the  law,  there  (although  by  the  common  law  the 
devise  as  well  as  the  condition  is  equally  void  as  if  there 
existed  m^liim  in  se),  by  the  civil  law,  the  condition  only  is 


(ii)  Swinb.  rt.  4,  s.  6,  pi.  2,  3. 
Harvey  v.  Aston,  Com,  Rep.  738. 

(«)  Swiiib.  Pt.  4,  s.  6,  pi.  8,  14. 
Lowtber  v.  Cavendish,  1  Eden, 
116,  117. 

(aa)  But  an  immediate  gift  will 
not  be  avoided  because  the  testator 
f '.oes  not  doa  future  act  contemplated 
by  tilt  words  of  such  gift.  Yates 
V.  Univerwity  College,  London, 
L.  R.  8  Ch.  454 ;  in  which  case 
Lord  Selbonie  says  that  when 
some  of  the  authorities  speak  of 
some  impossible  conditions  as  not 
being  enough  to  defeat  a  gift  even 
wlien  tliey  are  in  form  precedent, 
the   '  1  njeaning  is  that  a  condi- 


tion may  be  expressed  with  rela- 
tion to  some  matters  vi^hich  are  of 
such  a  nature  that  there  is  no 
condition  at  all  unless  tbose 
matters  exist :  ibid,  p.  461.  S.  C. 
L.  R.  7  H.  L.  438. 

(h)  Co.  Lit.  206,  o,  6.  Lowther 
V.  Cavendish,  Ambl.  358.  Thonws 
V.  Howell,  1  Salk.  170.  ilurvey 
V.  Aston,  Com.  Rep.  738.  Aiskbie 
V.  Rice,  3  Madd.  256.  Burchett  f. 
Wool  ward,  Turn.  &  Russ.  442. 
Walker  v.  Walker,  2  De  Gex,  F.  & 
J.  255. 

(c)  Swinb.  Pt.  4,  s.  C,  pi.  16, 
and  the  note  in  Powell's  edit.  Ik 
Moore,  39  C.  D.  116,  122. 
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Toid,  aiid  the  bequest  single  and  good  (d).  Thus,  where  tho 
testator  bequeathed  to  his  niece  21.  a  mouth  if  she  lived  with 
her  husband,  and  51.  a  month  if  she  lived  from  him,  Lord 
!(orthington  was  of  opinion  that  she  was  entitled  to  the  51.  a 
month  payment :  for  the  condition  being  contra  honos  marcs, 
the  bequest  was  single  (c). 

Where  the  performance  of  a  condition  subsequent  is  illegal.  Illegal 
theu,  as  well  at  the  common  law,  as  by  the  civil  law  adopted  in  subsequent 
the  Courts  of  Equity,  tho  condition  is  void,  and  bequest  freed 
from  it,  as  though  it  liad  been  given  unconditionally  (/). 

On  the  same  principle,  an  original  vested  gift  shall  not  be 
qualified  by  a  subsequent  gift  engrafted  on  it,  which  the  law 
will  not  allow  to  take  effect ;  as  ly  a  gift  over  which  is  void 
by  reason  of  being  too  remote  (j).  And  tho  rule  in  general, 
that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift 
over,  unless  t!iat  gift  over  may  itself  take  effect  (/<)• 

Among  illegal  conditions  subsequent,  may  be  classed  such  Repugnant 
as  are  repugnant.     "  I  find  it  laid  down  as  a  rule  long  ago 
established,"  said  Lord  Alvanley,  in  Bradley  v.  Pcixoto  (i), 
"  that  where  there  is  a  gift  with  a  condition  inconsistent  with 


conditionij. 


((/)  Swinb.  Pt.  4,  s.  6,  pi.  16. 
Harvey  v.  Aston,  Com.  Eep.  738. 
lit  Moore,  uhi  sup. 

(c)  Brown  v.  Peck,  1  Eden,  140. 
f*"-!  also  Tenant  v.  Bray,  cited 
Totli.  141,  in  which  case  there 
was  a  devise  to  a  daughter  to  pay 
her  a  sum  of  money  if  she  should 
Ijc  divorced  from  her  huohand,  and 
the  yift  was  made  good,  though  the 
toiidition  was  void,  oec  furtlier, 
r.s  to  tlie  legality  of  the  separation 
of  husband  and  wife,  Jones  v. 
Waite,  1  Bing.  N.  C.  G5G.  S.  C.  in 
trior,  5  Bing.  341.  In  Dom.  Proc. 
■l.M.&Gr.  1104.  yCl.  &F.  101. 
I'uckseJge  v.  Cocksedge,  14  Sim. 
44.  Wilson  V.  Wilson,  1  II.  L.  C. 
538.  C-.rtwright  v.  Cavtwright,  10 
Hare,  630,  3  De  Gex,  M.  k  CJ.  982. 
^Velister  r.  Webster,  4  De  Gex,  AI. 
&  0. 437. 


(/)  Co.  Lit.  230,  a,b.  Poor  v. 
Mial,  6  Madd.  32.  Ridg\vay  v. 
Woodhouse,  7  Beav.  437.  Egerton 
V.  Lord  Biownlow,  II.  L.  C.  1. 
So  where  the  condition  is  too  im- 
cerlain  to  enable  the  Court  to  say 
what  is  lue.T- '  by  it :  Clavering  v, 
Ellison,  7  II.  L.  C.  707  ;  or  whether 
it  has  or  has  not  happened :  Be 
Exmouth,  23  C.  D.  158. 

((/)  Please  v.  Burgh,  2  Beav.  221, 
226.     Eing  v.  Hardwick,  ihid.  352. 

(Ji)  Green  v.  Harvey,  1  Hare, 
428,  431.  Winckworth  v.  Winck- 
»vorth,  8  Beav.  576.  Eaton  v. 
Barker,  2  Coll.  124.  Watkins  v. 
Weston,  32  L.  J., Ch.39C;  affirmed, 
ibid.  60'J. 

(i)  3  Vts.  325.  This  case  has 
beeji  lately  a])i)r(>ved  in  Re  Dug- 
dale,  38  C.  U.  176. 
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and  repugnant  to  such  gift,  the  condition  is  wholly  void : " 
In  that  case,  the  testator  had  given  his  son  the  dividends  of 
1,6201.  Bank  stock  for  his  support  during  life,  and  at  his 
death  the  principal  and  interest  were  given  to  his  heirs,  exa- 
cutors,  administrators,  and  assigns;  but  if  he  attempted  to 
dispose  of  all  or  any  part  of  the  stock,  such  attempt  should 
exclude  him  from  any  benefit  under  the  Will,  and  be  a  for- 
feiture, and  the  fund  should  go  to  the  testator's  other  child- 
ren :  The  learned  Judge  was  of  opinion,  that  the  legatee  was 
entitled  to  the  legacy  discharged  of  the  condition  (/c). 

But  though  a  condition,  restraining  the  legatee  from 
spending  or  disposing  of  the  legacy  generally,  is  repugnant 
and  void ;  yet  it  may  be  good  if  the  restraint  is  confined  to 
the  disposal  of  it  to  a  particular  person  {I),  or  (it  has  been 
said)  before  a  particular  time  {m).  But  the  case  cited  does 
not  seem  an  authority  for  this  latter  proposition,  because 
there  the  condition  was  attached  merely  to  a  gift  in  remainder 
so  as  to  prevent  its  ever  taking  effect  if  the  condition 
happened :  and  accordingly  in  the  case  of  Re  liosher  («), 
Pearson,  J.  held  that  a  condition  restraining  alienation, 
although  limited  to  a  particular  time,  was  .oid.  So  the 
condition  may  be  carried  into  efiect,  if  it  is  so  expressed  (i"! 
to  amount  to  a  limitation  (o).  "  If  property,"  said  Lord 
Eldon,  in  Brandon  v.  Robinson  (ji),  "  is  given  to  a  man  for 
his  life,  the  donor  cannot  take  away  the  incidents  to  a  life 


(k)  See  also  Ware  v.  Cann,  10 
B.  &  C.  433.  Billing  v.  Billing,  5 
Sim.  232.  Kishtou  v.  Colsb,  5  M. 
&  Cr.  145,  post,  p.  1141,  note  ((/). 
Byng  V.  Lord  Strall'onl,  5  Bcav. 
568,  5(57.  Attwater  v.  Attwatcr, 
18  Beav.  330.  Hood  v.  Oglander, 
34  L.  J.  Ch.  528.  Hunt-Foulaton 
V.  Furber,  3  C.  D.  285.  lie  Dug- 
dale,  38  C.  D.  176.  A  "name 
clause "  following  a  gift  in  fee 
B'mple  is  void,  and  the  legatee 
incurs  ni>  forfeiture.  JIusgrave 
V.  Brooke,  26  C.  D.  702.  Where 
there  is  a  devise  of  an  estate  in 


fee,  a  proviso  deterniiiiing  sudi 
estate  on  bankruptcy  as  a  condi- 
tion is  void,  and  such  a  clauso  will 
not  be  construed  as  a  conditioiiiil 
limitation  unless  the  gift  is  merely 
of  an  estate  ir-  life,  lie  Maclni, 
21  C.  D.  838.  And  see  Ik  Du- 
dale,  38  C.  D.  176,  182. 

(0  Litt.  Sec.  361.  Swinb.  Pt.  4, 
8.  13,  pi.  6. 

(m)  Large's  case,  2  Leon.  82. 

(ji)  26  C.  D.  801. 

(o)  Wilkinson  v.  Wilkinson,  2 
Wils.  C.  C.  47. 

{p)  18  Ves.  433. 
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estate;  and,  as  I  have  observed,  a  disposition  to  a  man, 
until  he  shall  become  bankrupt,  and,  after  his  bankruptcy 
over,  is  quite  different  from  an  attempt  to  give  to  him  for 
his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it :  If 
that  condition  is  co  expressed  as  to  amount  to  a  limita- 
tion, reducing  the  interest  short  of  a  life  estate,  neither 
the  man  or  his  assignees  can  have  it  beyond  the  period 
limited  (</). 

Another  instance  of  a  repugnant,  and  therefore  void,  con- 
dition may  be  found  in  the  doctrine  that  if  there  be  an  abso- 
lute bequest  of  property,  with  a  proviso  that  if  the  legatee 
dies  without  having  disposed  of  it  by  Will,  or  otherwise,  his 
interest  in  it  shall  cease,  and  it  shall  go  over  to  another ;  the 
gift  over  is  void  and  the  legacy  absolute  (r).  But  whether 
the  gift  over  would  be  void  when  the  estate  to  which  the 
repugnant  gift  is  attached  never  becomes  an  estate  in  posses- 
sion by  reason  of  the  death  of  the  legatee  in  the  testator's 
lifetime  seems  doubtful  (s).  '  ^     . 
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(,/)  See  Domniett  v.  Bedi'ord,  G 
T.  R.  C84.  Sliec  r.  Hale,  13  Ves. 
405.  Brandon  v.  Robinson,  18 
Ves.  420.  Cooper  v.  AVyatt,  5 
Madd.  482.  As  to  the  time  when 
a  condition  subsequent  must  liap- 
pen  to  operate  as  a  ioii'eiture  of 
the  estate  to  which  it  is  attached, 
and  the  effect  of  annulment  in 
cases  where  bankruptcy  is  the 
condition  8ubse(|iient  on  which 
i'oi'l'eiture  is  to  ensue,  see  White  v, 
L'hitty,  L.  R.  1  Ell.  372.  Lloyd  r. 
Lloyd,  L.  R.  2  Ec^.  722.  lie  Parn- 
bam's  Trusts,  L.  R.  13  Eq.  413. 
Aucona  r.  Waddell,  10  C.  D.  157. 
Saniuel  v.  Samuel,  12  C.  D.  152. 
Robertson  i-.  Richardson,  30  C.  D. 
623.  Metcalfe  v.  Metcalfe  [1891], 
3  Ch.  1. 

(r)  Ross  V.  Robs,  1  Jac.  &  W. 
154.  Cutlibert  v.  Punier,  Jacob. 
415.    Green  i;.   Harvey,  1   Hare, 


428.  Borton  v.  Borton,  16  Sim. 
552.  Constable  v.  Bull,  3  De  G. 
&  Sm.  411.  Watkins  v.  Williams, 
3  Mac.  &  G.  622.  Re  Yalden,  I 
De  Gi  >,  M.  &  G.  53,  Hughes  v. 
Ellis,  20  Bear.  193.  Holmes  r. 
Godson,  8  De  Gex,  M.  &  G.  152. 
Barton  v.  Barton,  3  K.  &  J.  512. 
Henderson  v.  Cross,  29  Beav.  21U. 
He  Mortlock's  Trust,  3  Kay  &  J. 
456.  Scott  V.  Josselyn,  26  Beav. 
174.  Perry  v.  Merritt,  L.  R.  18 
Eq.  152.  Re  Wilcoi-ks'  Settlement, 
1  C.  D.  229.  Shaw  v.  Ford,  7  C. 
D.  6G9.  Re  Percy,  24  C.  D.  616. 
Re  Parry  and  Daggs,  31  C.  D.  130. 
There  is  no  distinction  between 
realty  and  personalty ;  Shaw  v. 
Ford,  uhi  mp. 

(s)  Re  Stringer's  Estate,  6  C.  D. 
1,  questioning  Hughes  v.  Ellis 
{uhi  sup.),  and  Created  v.  Greated, 
26  Beav.  62 1. 
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It  is  now  proposed  to  consider  the  performance  of  condi- 
tions :  And  first,  of  conditions  precedent :  Although  the 
general  rule  is,  that  they  must  be  strictly  performed  (t),  yet 
by  the  civil  law,  which  has  been  it  should  seem,  in  this  respect 
also  adopted  by  Courts  of  Equity,  if  the  condition  is  performed 
cij-jms,  as  it  is  termed,  that  is,  so  as  suhkantially  to  fulfil  the 
testator's  intention,  it  will  be  sufficient  {n). 

As  an  example  of  the  doctrine  of  the  civil  law  may  be 
mentioned  a  case  put  by  Swinburne  {x)  :  If  A.  bequeath  a 
legacy  to  B.  in  case  he  erect  a  monument  to  A.  within  three 
ihii/s  after  A.'s  death ;  although  B.  should  not  literally 
comply  with  the  condition,  ho  would  be  entitled  to  the  legacy 
upon  building  the  monument  within  a  reasonable  time  ;  since 
the  erection  would  be  considered  as  a  motive  and  essence  of 
the  bequest  and  the  time  appointed  for  the  building  but  a 
means  to  expedite  the  business.  So,  in  Courts  of  Equitv 
Avhere  the  condition  requires  a  legatee  to  execute  a  release 
within  a  certain  time,  it  has  been  held  that  if  the  release  is 
in  fact  executed  within  a  reasonable,  though  not  within  the 
specified  time,  the  legateo  will  be  entitled ;  on  the  principle 
that  the  period  for  executing  the  release  was  merely  ancillary 
to  the  accomplishing  of  that  object,  and  the  procurement 
of  that  instrument  was  the  end  and  substance  of  the  con- 
dition (y). 

But  the  observance  of  the  time  mentioned  in  the  condition 
may  be  material  to  the  due  performance  of  it :  as  where  the 
condition  is  that  the  legatee  shall  return  to  England  within 
a  time  specified  by  the  testator,  and  personally  apply  for  his 


(t)  Robinson  v.  Wlieelwright, 
21  Eeav.  214.  Davis  v.  Angel,  31 
Beav.  223.  Priestley  v.  Ilolgate,  3 
Kny  &  J.  280.  Younge  v.  Furse, 
8  «e  Gex,  M.  .t  O.  756. 

(u)  Swinb.  I't.  4,  s.  7,  pL  4. 
''  Where  a  literal  compliance  with 
the  condition  becomes  impossible 
from  nuavoidable  circumstances, 
and  without  any  fault  of  the  party, 


it  is  sufficient  that  it  is  comphcJ 
with,  as  neaily  as  it  practically  can 
be,  or  OS  it  is  technically  calleil 
'c)j-2)res."'   Story,  Eq.  Jur.  s.  291. 

(x)  Pt.  4,  s.  6,  ph  11. 

(;/)  Taylor  v.  Popham,  1  Bro. 
C.  C.  168.  Simpson  v.  Vickers,  14 
Ves.  341,  348.  Paine  v.  Hyde,  4 
Beav.  468.  Wilkins  v.  Knipe,  5 
Beav.  273. 
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legacy  (^).  In  Hawkes  v.  Balchvin{a),  a  testatrix  gave 
legacies  to  A.,  B.,  and  C,  and  declared  that  if  any  of  them 
should  be  dead  at  her  decease,  or  should  not  then  be  heard 
of  to  be  then  living,  or  should  not  respectively  claim  their 
respective  legacies  within  twelve  months  after  her  death,  then 
the  legacies  given  to  such  of  them  as  should  be  dead  at  her 
decease,  or  as  should  nerjlect  to  claim  the  same  within  the  time 
aforesaid,  should  sink  into  her  residuary  estate  :  Three  years 
after  the  testatrix's  death,  C,  who  had  not  been  heard  of  for 
upwards  of  twenty  years,  claimed  her  legacy :  And  Sir  L. 
Shadwell,  V.-C,  held  that  she  was  not  entitled  to  it,  although 
she  had  been  ignorant,  until  a  short  time  before,  that  her 
sister  was  dead.  And  it  should  seem  that  in  all  cases  where 
there  is  a  limitation  over  of  the  legacy,  upon  the  legatee  not 
performing  a  condition  within  the  time  prescribed  for  that 
purpose ;  if  the  terms  be  not  literally  complied  with,  the  con- 
dition will  be  held  not  to  be  performed  within  the  intent  and 
meaning  of  the  testator  (?;). 

Moreover,  instances  have  frequently  occurred  in  which  the 
Court  has  concluded,  from  the  context  of  the  Will,  that  the 
intention  of  the  testator  is  effectually  fulfilled  by  regarding  a 
clause  of  apparent  condition,  as  a  clause  of  conditional  limita- 
tion, so  as  not  to  require,  as  in  the  case  of  a  gift  on  a  condition, 
that  the  very  event,  on  which  the  gift  is  made  contingent, 
must  be  fulfilled  with  strict  exactness,  but  paying  regard,  in 
the  construction,  to  the  substantial  effect  of  the  contingency 
specified,  and  so  to  the  real  intent  of  the  testator.    Thus,  where 
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la  what  cases 
apparent 
conditions 
precedent  shall 
be  regarded  as 
conditional 
limitations, 
and  construed 
according  to 
their  substan- 
tial effect. 


{z)  Tulk  V.  Houlditch,  1  Ves.  & 
Beam.  248.  Burgess  v.  Eobinson, 
1  Madd.  172.  ToUneri).  Marriott, 
4  Sim.  11).  He  Hartley,  34  C.  D. 
742.  As  to  wlmt  is  a  performance 
of  such  a  condition,  see  Tanner  v. 
Tebbutt,  2  Y.  &  Coll.  Ch.  C.  225. 
Ho  Hodges'  Legacy,  L.  K.  l(i 
E([,  92.  The  performance  of  the 
condition  is  not  affected  hy  the 
ignorance  of  the  legatee,  the  prin- 
ciple heing  that  a   person   who 


takes  by  gift  under  a  Will  cannot 
plead  want  of  knowledge  of  the 
contents  of  the  Will  as  an  excuse 
for  not  complying  with  its  provi- 
sions, Astley  V.  the  Earl  of  Essex, 
L.  R.  18  E(i.  290.  Powell  t».  Rawle, 
L.  R.  18  E(i.  24.3. 

(a)  9  Sim.  355. 

(h)  Simpson  v.  Vickers,  14  Ves. 
341.  Led  ward  v.  Hassell,  2  Kay  & 
J.  370. 
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a  testator  devised  to  the  child  of  which  his  wife  was 
pregnant,  and  if  any  such  child  died  undv.r  twenty-one,  then 
over  ;  the  devise  over  was  held  good,  though  the  wife  proved 
not  to  have  been  enceinte  (c).  So  where  there  was  a  devise,  ou 
condition  that  the  devisee  should  give  a  release  within  three 
months  after  the  testator's  decease,  and  if  he  shoidd  neglect  to 
give  such  release,  then  over ;  and  the  devisee  died  in  the  tes- 
tator's lifetime ;  it  was  held,  that  this  was  a  conditional 
limitation,  and  not  a  case  of  condition,  and  that  the  devise 
over  took  effect  ((/).  Again,  where  the  gift  was  to  the 
testator's  children  surviving  him,  and  if  they  all  died  under 
twenty-one,  then  over  ;  and  the  testator  died  without  leaving, 
or  ever  having  had,  any  children,  the  bequest  over  was  held 
good(e).  Again,  a  bequest,  "in  case  I  shall  have  hut  one 
child  living  at  the  time  of  my  decease,  or  all  but  one  die  under 
twenty-one  and  unmarried,"  was  established  in  the  event  of 
the  testator's  death,  never  having  had  any  child  (/).  So, 
where  there  was  a  bequest  of  stock,  in  trust  for  three  legatees 
in  equal  shares  to  be  transferred  to  them  when  they  should 
'  attain  twenty-one,  but  if  any  of  therx  "  shall  die  "  under  that 

age  unmarried  then  his  share  to  go  to  the  survivors  ;  and  one 
of  the  three  legatees  was  already  dead  at  the  date  of  the  Will : 
it  was  held  that  the  survivors  were  entitled  to  his  share :  For 
that  in  the  case  of  a  conditional  limitation  such  as  this,  the 
Will  is  to  be  construed  according  to  the  sense  and  intention 
of  the  testator,  that  intention  being,  that  if,  in  any  event,  the 
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((■)  Jones  V.  Westcombe,  1  Eq. 
Cas.  Abr.  245.  See  also  Statham 
V.  Bell,  Cowp.  40.  Gulliver  v, 
Wickett,  1  Wils.  105  (where  the 
question  arose  on  the  same  Will  as 
in  Jones  v.  Westcombe).  Foster  v. 
Cook,  3  Bro.  C.  0.  247.  Ee  Green's 
Estate,  1  Drew.  &  Sim.  68.  Warren 
I'.  RudivU,  4  Kay  &  J.  603.  Wing 
V.  Angrave,  8  H.  L.  C.  183,  200. 
Hall  V.  Warren,  9  H.  L.  C.  420. 
Tcnnant  u.   Heathiield,  21  Beav. 


255.  Be  Betty  Smith's  Trusts,  LR. 
1  Eq.  79. 

(d)  Avelyn  v.  Ward,  1  Ves.  Sen. 
420.  See  also  Doe  v.  Scott,  3  M. 
&  S.  300. 

(e)  Meadows  v.  Parry,  1  V.  & 
B.  124.  See  also  Accord.  Lan- 
phier  v.  Buck,  2  Dr.  &  Sni.  484. 

(/)  Murray  v.  Jones,  2  V.  &  B. 
313,  See  also  Quicke  v  Leach,  13 
M.  &  W.  218.  Brock  v.  Bradley, 
33  Beav.  670. 
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first   limitation    cannot    take    place,  the    subsequent    one 

shall  (f/). 

Accordingly,  in  Mackinnon  v.  Sewell  (h),  a  testatrix  be- 
queathed the  residue  of  her  estate,  in  trust  for  her  daughter 
Caroline  for  life,  and  after  her  death,  for  her  daughter 
Caroline's  daughter,  if  she  should  survive  her  mother  and 
attain  twenty-one,  but  in  case  she  should  not  survive  her 
mother  and  attain  twenty-one,  then  in  trust  for  such  other 
child  or  children  of  the  testatrix's  said  daughter,  as  should 
be  living  -at  their  mother's  death,  to  be  paid  to  them  after 
her  death  as  they  attained  twenty-one  ;  and  if  all  such  other 
children  of  the  testatrix's  said  daughter  should  die  before 
attaiiwig  twenty-07ii,  then  in  trust  for  Louisa  Mackinnon : 
The  grand-daughter  attained  tw^^nty-one,  but  did  not  sur- 
vive her  mother :  Another  child  of  the  testatrix's  daughter 
attained  twenty-one,  but  did  not  survive  his  mother  :  After- 
wards the  daughter  died  :  And  Sir  L.  Shad  well,  V.-C,  and 
subsequently  Lord  Brougham,  on  appeal,  held  that  the  bequest 
over  to  Louisa  Mackinnon  took  effeot ;  for  that  it  was  but 
equivalent  to  a  bequest  over  in  the  event  of  there  being  no 
child  who  should  survive  the  mother  and  attain  twenty-one  : 
His  Lordship,  in  giving  his  elaborate  judgment,  stated,  that 
in  order  to  support  the  decree,  the  Court  must  be  satisfied, 
and  had  satisfied  itself.  First,  that  the  words,  "  all  such  other 
children  "  of  the  testatrix's  daughter,  described  one  class  of 
hpi  children,  viz.  those  who  survived  her :  Secondly,  that  a 
clause  so  construed  might  be  taken  upon  the  authorities,  ad 
only  apparently  a  condition,  but  really  a  limitation :  The 
learned  judge  further  stated,  in  the  course  of  his  judgment, 
that  all  or  almost  all  the  cases,  upon  which  this  doctrine  is 
founded,  are  referable  to  one  consideration,  which  it  was  verv 
material  to  keep  in  view,  viz.,  the  construction  which  they 
authorize  is  never  inconsistent  with,  far  less  contrary  to,  the 
plain  intention  of  the  clause  itself,  but  only  aids  or  furthers 


1135 


{(j)  Be  Sheppard'8  Trust,  1  Kay 
&  J.  2C9. 


(/i)  5  Sim.  78.    2  M.  &  K.  220. 
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that  intention,  by  supplying  a  manifest  omission :  in  other 
words,  no  real  difference  is  made  in  the  result ;  for  the  event 
contemplated  has  not  happened,  but  something  equivalent 
has  taken  place:  His  Lordship  added,  that  almost  all  tbo 
cases  are  those  of  double  contingencies,  the  second  being  of  a 
negative  nature,  so  that  the  first  not  happening  amounts  to 
the  same  thing  as  if  both  had  happened :  Thus  a  bequest  over 
to  A.,  in  case  th'>  first  takers,  the  unhom  children  of  B.,  dk 
before  they  reach  twenty-one,  read  as  a  condition  is  a  bequest 
to  A.,  if  B.  has  children  and  they  do  not  live  to  twenty-one ; 
and  the  first  or  affirmative  contingency  not  happening,  it 
follows  of  necessity,  that  the  second  or  negative  must :  If  it 
is  read  as  to  its  substance  and  import,  and  not  resolved  into 
its  parts,  the  bequtst  is,  in  case  no  child  of  B.  reaches 
majority :  and  of  course  none  can,  if  he  have  none  (i).  Bat 
wherever  the  words  plainly  import  a  condition  as  in  the 
testator's  contemplation,  and  where  that  condition  cannot 
be  understood  to  have  been  substantially  complied  with  by 
the  event  which  has  actually  happened,  the  gift  over  fails  {k). 
Again,  it  must  not  be  understood  with  regard  to  cases  such 
as  these,  that  if  from  any  cause  whatever,  the  prior  gift  can- 
not take  effect,  the  second  or  alternative  gift  is  for  this  reason 
to  become  operative  ;  for  it  would  be  making,  not  construing 
the  testator's  Will,  if  this  were  to  be  allowed  in  any  event  not 
expressly  or  impliedly  indicated  by  the  language  used  by  him. 
Accordingly  in  Underwood  v.  Wing  (l),  where  there  was  a 
bequest  to  the  testator's  wife  absolutely,  and  in  case  she  should 
die  in  his  lifetime,  then  over ;  and  he  and  she  were  drowned 
at  sea,  under  circumstances  which  made  it  impossible  to  prove 
that  she  died  before  him  ;  it  was  held  by  Romilly,  M.  E.,  and 


(i)  Tills  case  was  acted  on,  and 
applied  to  the  case  of  a  pecuniary 
legacy,  by  Lord  Langdule,  in  Wil- 
son V.  Mount,  2  Beav.  397.  See 
also  Alton  r.  Brooks,  7  Sim.  204. 

fk)  See  Doe  v,  Shippliard,  1 
Dougl.  75.    Doo  V.  Brabant,  4  T. 


R.  706,  and  the  other  cases  col- 
lected, ante,  pp.  1083,  1084.  Tol- 
den'j  V.  Colt,  1  M.  &  W.  250. 
Dicken  v.  Clarke,  2  Youiige  & 
Coll.  572.  Lenox  v.  Lenox,  10  Sim. 
400. 
(l)  4  De  Gex,  M.  &  G.  633. 


gubucqucnt. 
All  the  events 
must  happea. 
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by  Lord  Cranwortli,  C,  on  appeal,  that  tlie  gift  over  fuiled  ; 
inasmuch  as  it  was  made  dependent  on  an  event  which  had 
not  been  proved  to  have  happened,  viz.  the  testator  surviving 
his  wife :  and  that  it  did  not  become  operative  from  the  mere 
fact  of  the  gift  to  the  wife  failing  to  have  practical  operation  ; 
for  the  testator  had  indicated  no  such  intention,  either 
expressly  or  impliedly. 

With  respect  to  the  performance  of  conditions  subsequent,  Peiformance 
the  general  rule  is,  that  they  are  to  be  construed  with  great 
strictness,  as  they  go  to  divest  estates  already  vested:  Theiv^- 
fore  the  very  event  must  happen,  or  the  act  with  all  its  details 
must  be  done,  in  order  to  deprive  the  legatee  of  his  legacy. 
Thus,  if  legacies  be  given  to  two  persons,  and  if  either  die 
(hirinij  the  life  <f  A.,  then  to  the  survivor  liiinu  at  the  death 
of  A.,  and  both  the  legatees  die  before  A.,  the  personal 
representatives  of  both  will  be  entitled  :  for  the  legatees  took 
vested  interests  at  the  death  of  the  testator,  subject  to  be 
divested  in  favour  of  the  survivor  who  might  be  living  at  the 
decease  of  A. ;  but  as  there  was  no  such  survivor  at  that 
period,  the  divesting  contingency  never  happened  (m).  So 
where  there  was  a  bequest  to  A.  of  the  interests  and  dividends 
of  personal  property  for  life,  and  then  to  \r  divided  equally 
amongst  her  three  children,  or  such  of  them  us  shmdd  be  livinff 
at  her  death,  and  the  children  all  died  in  the  lifetime  of  the 
tenant  for  life,  it  was  held,  that  they  took  vested  interests, 
transmissible  to  their  representatives  :  for  the  vested  interests 
first  given  by  the  Will  were,  by  the  form  of  the  expression, 
only  defeated  in  case  there  should  be  some  or  one,  and  not  all, 
of  the  children  living  at  the  mother's  death  :  but  that  event 
did  not  happen,  for  there  was  not  one  child  then  living  (m). 


(m)  Harrison  v.  Foreman,  5  Ves. 
207.  See  also  Page  r.  May,  24 
Beav.  325. 

(n)  Sturi,'ess  v.  Pearson,  4  Madd. 
■ill.  And  this  doctrine  applies  to 
fontingeut  as  well  as  vested  in- 
terest ;  WagstalT  v.  Crosby,  2  Coll. 

W.E.— VOL.    II. 


746.  Re  Sanders'  Trusts,  L.  ", 
1  E(i.  3':'5.  For  further  instances, 
see  Gray  v.  Carman,  ante,  p.  1124. 
Smither  v.  Willoek,  9  Ves.  233. 
Wall  V.  Tonilinson,  16  Ves.  413. 
Ilervey  v.  McLaughlin,  1  Price, 
204.  Skey  v.  Barnes,  3  Muriv. 
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And  here  it  may  be  mentioned,  that  if  a  legacy  is  given  to 
A.  for  life,  and  after  his  death,  to  his  children  at  majority  or 
marriage,  with  a  gift  over  in  the  event  of  any  one  of  them 
dying  before  his  or  her  share  becomes  "payable"  the  Court 
Avill  lean  strongly  (particularly  in  the  case  of  a  Will  making 
a  provision  for  children)  in  favour  of  construing  the  word 
payable  to  refer  to  the  majority  or  marriage  of  the  legatees 
and  not  to  the  period  of  distribution ;  so  that  if  any  one  of 
the  children  should  happen  to  die,  after  having  attained 
majority  or  married,  in  the  lifetime  of  the  tenant  for  life,  the 
legacy  shall  not  go  over,  but  shall  be  considered  as  having 
vested  absolutely  at  the  mnjority  or  marriage  (o). 

A  condition  that  the  legatee  shall  not  dispute  the  Will,  is 
valid  in  law  {p),  though  it  bus  been,  in  general,  considered  as 
in  terrorem  merely  (q),  and  will  not  operate  as  a  forfeiture  by 
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335.  Ante,  p.  1110.  Laffer  v. 
Edwards,  3  Madd.  210.  Browne 
r.  Lord  Kenyon,  3  Madd.  410. 
Wliittell  V.  Dudin,  2  Jac.  &  Walk. 
279.  Jones  r.  Bromley,  6  Madd. 
137.  Sclmell  r.  Tyrrell,  7  Sim.  86. 
Meyer  v,  Townsend,  3  Beav.  443. 
15elk  V.  Slack,  1  Keen,  238.  Locker 
r.  Bradley,  5  Beav.  593.  Campbell 
('.  Brownrif,'},',  1  Pbill.  Ch.  C.  301. 
Templeman  r.  Warrington,  1 3  Sim. 
267.  KimLerley  r.  Tew, 4  Dr.  &  W. 
139.  Cohen  v.  Waley,  15  Sim.  318. 
lie  Clark's  Trusts,  L.  R.  9  Eq. 
378. 

(o)  Hallifax  r.  Wilson,  16  Ve;^. 
168.  Jones  v.  Jones,  13  Sim.  561. 
Butterworth  v.  Harvey,  9  Beav. 
130.  Hay  ward  r,  James,  28  Beav. 
523,  i.e.,  the  word  "payable" 
is  construed  as  "vested.''  Hay- 
don  V.  Rose,  L.  R.  10  Eq.  224. 
Partrid-,'e  v.  Baylis,  17  C.  D.  835. 
But  see  Bri<,'ht  v.  Rowe,  3  M.  &  K. 
316.  Creswick  v.  Gaskell,  16  Beav. 
677.  A  similar  construction  has 
prevailed  as  to  marriage    settle- 


ments.    Ante,  p.  1113,  et  seq. 

ip)  Cook-i  V.  Turner,  15  M.  &  W. 
727.  Secd.s,  where  the  condition 
38  so  vorded,  that  it  would  prevent 
the  le^'atee  from  taking  any  legal 
proceedings  necessary  for  the  pro- 
tection of  his  rights  :  Rhodes  v. 
iluswell  Hill  Company,  29  Beav. 
560. 

((/)  There  is  no  absolute  rule  of 
law  that  a  condition  subsequent 
shall  operate  merely  in  terrorm, 
unless  the  legacy  is  given  over  to 
another  on  breach  of  the  condition ; 
Therefore,  where  there  was  a  con- 
dition subsequent  in  a  Will,  re- 
voking a  becpiest  to  the  testator's 
daughter  in  case  she  became  a 
nun,  Lord  Cranworth  held  that 
the  condition  was  a  lawful  one, 
and  that  her  interest  ceased  upon 
a  breach  of  it,  though  there  was 
no  gift  over  :  Re  Dickson's  Trust, 
1  Sim.,  N.  S.  37.  His  Lordship, 
in  his  judgment  in  this  case, 
explains  the  grounds  on  whidi 
such  a  rule  has  been  introduced 
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reason  of  the  legatee's  having  disputed  the  validity  (;'   or 
i'flfect  (s)  of  the  Will. 

But  where  the  legacy  is  given  over  to  another  person,  in 
case  of  a  breach  of  such  condition,  then  if  the  legatee  con- 
trovert the  Will,  his  interest  will  cease  and  vest  in  the  other 
legatee  {t).  If  indeed  the  legacy,  instead  of  being  given  to 
a  stranger,  is  limited  over  to  the  executors  in  the  event  of 
the  condition  being  broken,  such  condition  is  still  merely 
regarded  as  ///  terrorcm,  and  not  obligatory  ((.).     Yet  if  the 
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with  respect  to  conditions  not  to 
dispute  the  AVill,  and  conditions 
in  restraint  of  marriage.    The  law, 
liowever,construesi'orfeitureclau.ses 
^trictly,  and  will  not  enforce  sjuch 
a  clause  unless  the  defeasance  fits 
the  condition.    If  the    forfeiture 
clause  does  not  provide  for  the  con- 
tingency which  has  actually  hap- 
pened,tlieclausewill  Im- void.  Thus 
in  the  case  of  Musgrave  r.  Brooke, 
2(i  C.  D.  792,  where  an  estate  was 
-iven  in  fee,  a  clause  providing  that 
if  the  devisee   did  not   take   the 
name  of  "  .lones  "  the  estate  should 
;-;o  over  to  those  entitled  in  re- 
mainder was  held  absolutely  void 
because  there  could    be   no   such 
persons.    This  case   followed  Ee 
Catt's  Trust,  2  H.  k  M.  4G,  which 
laid  down  tluvt  a  clause  of  this 
kind,  the  intention  <d'  which  is  to 
defeat  one  estate  and    give    the 
subject  matter  over,  must  be  con- 
strued most  strictly,  and  niu4  be 
free  from  iinibiguity,  and  further 
that  both  limitations,   the   cesser 
and  the  limitation  over,  must  tit 
in  with  one  another.    An  absolute 
■M,  however,  of  personalty  can  be 
'liialified  by  a  divesting  clause  on 
taihire  to  assume  or  discontinue  to 
use  testator's  name  and  arms,  pro- 
vided the  rule  against  perpetuities 


is  not  infringed,  and  provided 
there  is  a  gift  over  which  fits  the 
condition :  Re  Coniwallis,  32  0.  1 ). 
392.  But  in  a  case  in  which  a  gift 
over  of  personalty  was  to  the  person 
who,  if  the  limitation  in  the  will 
had  been  undisturbed  by  any  dis- 
entailing (i.e.,  not  disturbed,  as  the 
limitations  i  n  factwere),wouldhave 
been  next  in  succession  to  take  the 
real  estates,  the  gift  over  was  held 
good,  and  the  forfeiture  clause  en- 
forceable. See  also  lie  Potts,  1  H.  L. 
('.  671.  Hogg  V.  Jon-'s,  32  Beav.  4."). 
The  forfeiture  clause  will  be  void 
if  the  gift  over  violates  the  rule 
against  ])eri)etaitie8,  Hodgson  c 
Halford,  11  C.  D.  959;  in  which 
case  a  clause  whereby  a  legatee 
forfeited  his  share  in  a  fund  if  he 
forsook  the  Jewish  and  adopted 
the  Christian  or  any  other  religion 
has  been  held  not  to  be  void  as 
iigainst  public  policy. 

(r)  Powell  V.  Morgan,  2  Vern. 
90.  Loyd  r.  Spillett,  3  P.  Wms. 
344. 

(x)  Jlorrie  v.  Burroughs,  1  Atk. 
404. 

(0  Cleaver  v.  Spurling,  2  P. 
Wms.  r)28.  f'ooke  v.  Turner,  l.'i 
M.  &  W.  727. 

(«)  Cage  V.  Russel,  2  Ventr.  362. 
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testator  direct  the  legacy  to  fall  into  the  residue  upon  a  breach 
of  the  condition,  and  dispose  of  that  fund,  the  residuary 
legatee  will  be  a  particular  legatee  of  the  individual  legacy : 
and,  as  such,  will  be  entitled  to  it,  if  the  condition  is  broken  {.r). 

As  conditions  in  restraint  of  marriage  are  of  no  infrequent 
occurrence  and  form  a  subject  on  which  numerous  Jecidtd 
cases  may  be  found,  it  may  be  expedient  to  apply  to  thera, 
separately,  some  of  the  rules  of  law  already  mentioned  with 
respect  to  conditional  legacies  generally. 

First,  with  regard  to  the  legality  of  such  conditions.  By 
the  doctrine  of  the  civil  law,  which  seems  at  one  time  to 
have  been  adopted  by  the  Ecclesiastical  Courts  of  this 
kingdom,  and  in  a  great  measure  by  the  Courts  of  Equity, 
all  conditions  in  restraint  of  marriage  were  regarded  as 
illegal,  and  legacies  were  discharged  of  such  conditious, 
whether  precedent  or  subsequent  (y).  But  the  ancient  rule 
has  been  greatly  relaxed  in  modern  times ;  and  it  is  now 
settled,  that  conditions  which  do  not  directly  or  intlircctiv 
import  an  ahaolute  injunction  to  celibacy,  are  valid  (^).  Tims 
conditions  restraining  marriage  under  twenty-one,  or  other 
reasonable  age,  without  consent  of  executors,  guardians, 
&c.  (a),  or  requiring  or  prohibiting  marriage  with  particular 
persons  {I  ,  and  the  like,  are  valid  and  legal  conditions. 


(/)  See  Lloyd  v.  Brautoii,  3 
Meriv.  118. 

(y)  See  the  judgment  of  Lord 
Thurlow.in  Scott  v.  Tyler,  2  Dick. 
720. 

(z)  Scott  V.  Tyler,  2  Dick,  721, 
l)y  Lord  Thiirlow. 

(a)  Hemniings  v.  Munckley,  1 
Bro.  C.  C.  303.  Scott  v.  Tyler,  2 
Bro.  C.  C.  431.  Stackpole  v. 
lieauniont,  3  Ves.  89.  Clill'ord  t: 
Beaumont,  4  Russ.  Chanc.  Cos. 
325  ;  which  must  be  considered  as 
overruling  Underwood  v.  Morris,  2 
Atk.  184.  See  the  judgment  of 
Lord  Campbell    in  Beaumont   v. 


Squire,  17  Q.  B.  932,  933. 

(b)  Scott  V.  Tyler,  2  Dick.  721, 
by  Lord  Thurlow.  Perrin  v.  Lynn, 
9  East,  170  (in  which  case  tlio 
restraint  was  from  marrying  a 
Scotchman).  Randall  v.  Tayne,  1 
Bro.  C.  C.  55.  Hodgson  )■.  Hiil- 
ford,  11  C.  D.  959  (in  whicli  cas, 
the  restraint  was  from  marrying  a 
Jew).  Jenner  v.  Turner,  16  C.  D. 
188  (in  which  tlie  restraint  was 
from  marrying  a  domestic  servant 
or  person  wlio  had  been  a  domestic 
servant).  Duggan  v.  Kelly,  10  Ir. 
Eq.  295  (in  which  the  restraint 
was  from  marrying  a  Papist}. 


('■)    ^ 
Hiuv, 
N.   S. 
L.  H.  U 
by   W, 
JImsdc 

wllirll 
validity 
III'  niari 

tllilt  !l  C(l 

tin-  bene 
if  she  mi 
<lilii)ntli, 
is  valid; 
N.  S.  25i 

id)  K 
to  his 
manor  ol 
cuntinue 
ailniittL'cl 
hut  no 
i'aralleh 

W2 


m^ 


€1j.  II.  §  VI.]   Of  Conditional  Tjcgacies. 

Still  the  law  will  not  allow  condiiinns  in  absolute  restraint 
of  marriage :  And  accordingly  it  has  been  held,  in  the 
instance  of  a  condition  subsequent,  that  it  was  altogether  void, 
and  that  the  legatee  should  retain  the  interest  given  to  him, 
dii^'  'largcd  of  the  condition  (<■),  notwithstanding  a  gift  over. 

It  is  not,  however,  to  be  understood,  that  where  property 
is  limited  to  a  i)crson  until  that  person  naarries,  and  when 
such  marriage  happens,  then  over,  such  limitation  may  not 
lie  valid  {d).  In  Moticy  v,  Rennoldsoii  (e),  Wigrara,  V.-C, 
said,  that  he  was  satisfied,  from  an  examination  of  the 
authorities,  that  a  gift  until  marriage,  and  when  the  party 
marries,  then  over,  is  a  valid  limitation  (/).  And  his  Honor 
added,  that  in  the  case  of  a  widow  there  was  no  question  of 
the  validity  of  such  a  limitation  {(/). 

It  may  be  here  observed  that  a  gift  to  an  "unmarried" 
person  cannot  be  construed  to  mean  a  gift  to  that  person  so 
long  as  he  shall  remain  unmarried :  And  therefore  it  a  tes- 
tator bequeaths  a  fund  to  his  "  unmarried  children,"  if  once 
a  child  is  entitled  to  participate  by  tilling  the  character  of 

(r)    Morley    v.    Reiiiioldson,    2  (/)  Sei;  also  Webb  v.  Grace,  2 

Hiiro,  r)"0.  Lloyd  1'.  Lloyd,  2  Sini.,  Phill.  701.  Godfrey  «.  Hughes,  1 
N.  S.  255.  Bellairs  v.  liellairs, 
L.  H.  18  E([.  510.  But  it  was  held 
by  Wood,  V.-C,  in  Newton  i>. 
Jliiisdcn,  2  Johns.  &  II.  356  (in 
vliiidi  case  the  authorities  as  to  the 
vididity  of  a  condition  in  restraint 
of  marriage  are  fully  reviewed), 
that  a  condition  that  the  trusts  for 
tin-  benefit  of  a  widow  should  cease 
it'  she  married,  was  valid.  A  con- 
<lili(jn  that  a  widow  shall  not  many 
is  valid:  Lloyd  v.  Lloyd,  2  Sim., 
N.  S.  255. 

(d)  King  Edward  VI.  granted 
to  his  sister,  the  Lady  Mary,  the 
iniuior  of  U.,  so  long  as  she  sliould 
cijutinue  unmarried  :  This  was 
admitted  to  be  a  good  limitation, 
but  no  condition :  Fulbecke's 
Parallele,  47,  edit.  1618. 

(«)  2  Hare,  580. 
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Eobert.   593. 


De  Gex,  M.  &  G.  954. 


Heath  v.  Lewis,  3 
Evans  v. 
Rosser,  2  Heium.  ^^  M.  190.    Jones 
r.  Jones,  1  Q.  B.  D.  279. 

(7)  Sucli  a  limitation  is  also 
valid  in  the  case  of  a  widower. 
Allen  c.  Jackson,  1  C.  D.  399. 
See  further  as  to  limitations  du- 
rante vidaitate,  Rishtou  v.  Cobb, 
9  Sim.  615.  5  M.  &  Cr.  145. 
Lloyd  V.  Lloyd,  2  Sim.,  N.  S.  265. 
]3uUock  i\  Bennett,  1  Kay  &  J. 
315.  But  in  Marplesv.  Bainbridge, 
1  Madd.  ')i)Q,  SirT.  Plumer  rejected 
the  distinction  between  a  condition 
and  limitation :  See  Rishton  v. 
Cobb,  5  M.  &  Cr.  152.  In  Jones 
V.  Jones,  1  q.  B.  D.  279,  it  was 
l)ointed  out  that  the  above  distinc- 
tion does  not  apply  to  a  case  of 
realty. 
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ail  unmarried  clailcl,  he  or  she  will  not  lose  that  right  by  his 
or  her  subsequent  marriage  (/t). 

But  where  a  testator  left  a  legacy  to  his  wife  "  so  long  as 
she  should  continue  his  widow  and  unmarried,"  it  was  held 
that  the  wife  having  been  divorced  was  not  entitled,  since 
widowhood  was  part  of  the  condition,  and  she  did  not  at  the 
testator's  death  fill  that  position  (i). 

With  respect,  moreover  to  conditions  in  restraint  of  mar- 
riage without  consent,  not  under  the  age  of  twenty-one,  or 
other  reasonable  age,  but  generalb/,  such  conditions,  like 
those  just  mentioned  in  restraint  of  litigating  the  Will,  are 
regarded  as  a  declaration  of  the  testator  in  tcrrorcm  merely, 
if  there  is  no  disposition  over  {k),  and  whether  precedent  (/) 
or  subsequent  {m),  are  inoperative  for  the  vesting  or  divesting 
of  the  legacy.  But  if  there  he  a  direction  that  the  legacy,  i'' 
the  event  of  a  breach  or  non-performance  of  such  a  condition, 
shall  go  over  to  another  legatee,  the  condition  is  obligatory ; 
for  the  Court  is  bound  to  protect  the  interest  of  the  party  in 
whose  fi'^-our  the  ulterior  limitation  is  made  (?»).  A  mere 
gift  of  the  residue  to  a  pi'.rticular  person  will  not  be  con- 
sidered such  a  limitation  {n),  unless  the  testator  also  directs 
the  legacy  to  fall  into  the  residue  in  case  of  breach  of  tlio 
'jondition  (o). 


(Ji)  Jabber  D.Jubber,  9  Sim.  ou;3. 
See  Hall  v.  Bobeitson,  4  Du  Gex, 
M.  &  0.  781.  As  to  the  meaning 
^iven  to  the  word  "  unmarried"  in 
modern  decisions,  see  ante,  p.  952 

(0. 

(i)  Re  Bodding^oii,  ^5  C.  U. 
685. 

(Jc)  See.  however,  a;i<e,  ji.  1138, 
note  (7). 

{I)  Harvey  v.  Aston,  Com.  Rep. 
728,  by  Comyns,  C.  B.  Reynish 
V.  Martin,  3  Atk.  331,  by  Lord 
Hurdwicke,Malco]m(;.0'CaUa{,'han, 
2  Madd.  353,  by  Sir  T.  Plumer. 
Rut  it  has  been  doubted  whether  a 
condition  precedent  retiuirint;  the 


consent  of  the  executors,  &.ii.,  to 
the  marriai,'e  of  the  lej^atce,  f,'cue- 
rally,  be  not  operative,  whctlici' 
the  K'l^'acy  Ijc  limited  over  or  iiot : 
See  the  observations  of  Lord  Eldou 
in  (Jlarke  v.  Parker,  1!)  Ve«.  15 ; 
and  those  of  Sir  Wm.  Ihant,  in 
Lloyd  I'.  Rranton,  3  Meriv.  IKi. 

(m)  Stratton  v.  Grinu's,  2  Vein. 
357.  Wlieeler  v.  Binf^liain,  3  Atk, 
367,  by  Lord  llardwicke.  Mulculni 
V.  O'Callaghan,  2  Madd.  353,  by 
SirT.  I'lumer. 

(n)  Wheeler  v.  Bingham,  3  Atk. 
304. 

(«)  3  Atk.  3()8.  Lloytl  v.  lirau- 
ton,  3  Meriv.  118.  A nte,  p.  1 140  («). 
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Provisions  of  this  kind  may  be  sometimes  entirely  rejected 
as  being  inapplicable.  Thus  in  Crommelin  v.  Croimnelin  {j)), 
provisions  in  a  father's  Will  respecting  his  duughter's  mar- 
riage were  held  not  to  apply  to  a  daughter  who,  having 
married  in  her  father's  lifetime,  after  )iis  death  married  a 
second  time,  .\gain,  in  Bird  v.  Hunsdon  (q),  a  direction  to 
pay  interest  to  a  legatee  so  long  as  she  remained  single,  with 
a  gift  over  on  her  death,  was  hjld  to  give  to  the  legatee  the 
interest  for  life,  notwithstanding  her  marriage  (?•). 

Next,  concerning  the  p  rformance  of  condi*^ions  in  restraint 
of  marriage.  In  the  instances  of  conditions  requiring  mar- 
riage with  consent  of  executors  or  trustees,  it  has  been 
decided  that  such  consent  must  be  obtained  before  or  at  the 
marriage ;  for  a  subsequent  approbation  by  the  executors,  &c., 
will  not  be  a  performance  of  the  condition  (s).  Again,  the 
consent  of  all  the  executors  or  trustees  must  be  obtained  (t) ; 
tliough  where  one  of  them  is  dead,  if  the  condition  is  pre- 
cedent, it  should  seem  that  the  consent  of  all  the  survivors  is 
sufficient  («) :  But  if  the  condition  is  subsequent,  and  conse- 
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when  rejfioted 
as  inupplic' 
able. 


Pcifoiiniiiiro 
of  conilitions 
ill  restraint  «( 
rnania^'c  : 

w!icn  consiiiit 
to  lie  obtaincil : 

of  wlioni  ; 


i-oiise(|uence  of 
(ieatli  of  ono 
of  several 
whose  eonsenl. 
is  icfiuircd  : 


(ji)  3  Ves.  227.  See  also  Clarke 
f.  Berkeley,  2  Vern.  720.  Pariiell 
V.  Lyon,  1  Ves.  &  B.  479.  Po»t, 
p.  1145,  note  (f).  Rishton  v.  Colili, 
5  M.  &  Cr.  145. 

((/)  2  Swanst.  342. 

()■)  See  Bullock  v.  Bennett,  1 
Kay  &  J.  315,  reversed  7  De  Gux, 
M.  &  G.  283. 

(s)  Ruynish  v.  Murtin,  3  Atk. 
3;il.  Clarke  i\  Parker,  19  Vew.  21. 
Long  I'.  HickettB,  2  Sim.  &  iStvi. 
179.  Altluni<,'h  the  word  "  uppro- 
hation"  be  also  used,  it  sliouM 
seciu  tjiat  the  same  rule  irnust  pre- 
vail; Malcohu  V.  O'Callaghun,  2 
Madii.  363.  Clarke  i:  Par'.er,  19 
Ves.  21.  But  see  Burleton  r.  li  uui- 
frey,  Anibl.  250,  conlrd,  M'here 
"  ipprobatiun  "  was  held  to  include 
fiii«<g««n/  approval. 


(«)  Clarke  v.  Parker,  19  Ves.  17. 
The  marriage  may  be  presumed  to 
have  been  by  con.-'ent  after  a  lapse 
of  time  :  lie  Birch,  17  Beav.  ;)58. 
Where  a  marriage  is  required  to  be 
with  the  consent  of  trustees  gene- 
rally it  is  sutlicient  if  the  marriage 
be  had  with  tht;  consent  of  such 
of  the  persons  named  trustees  as 
accept  the  ollice  ;  Worthington  /•. 
Evan?,  1  Sim.  &  Stu.  165. 

(it)  T)".v.'sou  )'.  Oliver-Massey,  2 
C.  1).  TS.'j,  in  which  case  it  was 
suggested  by  .lames,  L.  .).,  that 
where  the  consent  had  to  bi;  that 
of  parents  if  both  were  dead  the 
legacy  was  discharged  of  the  con- 
dition. But  in  Re  Brown'.s  AVill, 
18  C.I),  (3 1  (where  the  same  learned 
judge  8eems  to  throw  dnubt  on  his 
own  dictum,  which,  at  all  events, 
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quently  marriage  without  the  couscnt  of  several  persona  is  to 
divest  the  legacy,  the  death  of  all  (.r)  or  one  of  them  will 
discharge  the  condition  altogether  (jj). 

The  next  consideration  is,  what  will  be  a  sufficient  con- 
sent :  It  has  been  decided,  that  a  general  consent,  given  to 
the  legatee  after  attaining  majority,  will  be  sufficient  (z) ; 
and  further,  that  an  unconditional  consent,  once  given, 
cannot  be  retracted  {a) ;  unless  for  good  reasons,  moral  or 


can  only  apply  to  parents),  a 
testator  appointed  liis  wife  sole 
f;iuirdian  of  liis  infant  children,  and 
bequeathed  a  lej;acy  to  each  of  his 
(hinghtera  on  her  attaining  twenty- 
one  years  or  marrying  with  the 
consent  of  her  "  guardian  or  guar- 
dians," which  should  first  happen. 
He  gave  the  residue  to  his  wife  for 
life,  and  after  her  death  gave  a. 
further  legacy  to  each  daughter 
who  sliould  attain  twenty-one  or 
marry  with  the  consent  of  her 
guardian  or  guardians.  After  the 
death  of  the  wife,  a  daughter 
married  under  twenty-one  without 
the  consent  of  any  guardian  or 
guardians,  there  being  none.  It 
was  held  that  the  condition  was 
not  complied  with,  it  not  being 
made  inoperative  by  there  being 
no  guardians,  since  guardians  could 
have  been  appointed  by  the  Court ; 
and  the  testator  on  the  language  of 
ills  Will  must  be  taken  to  have 
rdiitcmplatedsuch  an  appointment. 
See  also  CJreen  v.  Green,  2  J.  & 
I.at.  529. 

The  question  may  arise  whether 
in  a  case  where  the  consent  of 
the  e.vecutors  is  necessary  the 
power  to  give  this  consent  vests 
upon  the  death  of  all  the  executor^. 
in  the  representative  of  the  sur- 
vivor (together  with  the  general 
duties  and  powers  of  an  executor), 


or  whether  it  is  confined  to  the 
executors  and  survivor  of  them 
personally,  and  so  terminates  with 
the  dentil  of  the  last  of  those  to 
whom  it  was  originally  given.  On 
this  point  Lord  Eldon,  in  the  case 
of  Grant  i:  Dyer,  2  Dow.  84,  k 
reported  to  have  said  that  "the 
"  general  course  of  decisions  go  to 
"  confine  the  power  of  giving  or 
"  withholding  consent  to  those  who 
"  are  personally  named  and  not  to 
"  extend  it  to  the  representatives." 

(x)  Graj'don  v.  Hicl.3,  2  Atk.  18. 
Aislabie  v.  Eice,  3  A'ldd.  25(). 
Gmnt  V.  Dyer,  2  Dow.  i  arl.  C.  73. 

(y)  Peyton  v.  Bury,  2  P.  Wnis. 
(52(5.  See  Accord.  CoUett  v. 
CoUett,  12  Ju;.,  N.  S.  180,  coram 
Lord  Romilly.  In  that  case  the 
legacy  was  given,  payable  on  tlie 
legatee's  attaining  twenty-one  or 
marrying  Avith  her  mother's  con- 
sent :  The  mother  died,  and  thi>ii 
the  legatee,  being  still  an  mfant, 
married  :  and  it  was  held  that  this 
was  a  condition  subsequent,  M'hich 
was  discharged  by  the  motliei''s 
death. 

(:.)  Mercer  v.  Hall,  4  Bro.  C.  C. 
328.  Pollock  V.  Croft,  1  Meriv. 
181. 

(a)  Strange  v.  Smith,  Ambl.  2G3. 
Merry  v.  Ryves,  1  Eden.  1.  Dash- 
wood  V.  P.ulkeley,  10  Ves.  242. 
Lti  Jeune  v,  fiudd,  0  Sim.  441. 
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pecuniary,  afterwards  discovered  (6).  But  the  consent  may  ,  , 
be  conditional :  and  then  it  will  be  sufficient  or  not,  accord- 
ing as  its  condition  is  or  is  not  performed  (c).  Again,  it  has 
been  held  that  consent  may  be  implied,  as  from  the  circum- 
stance that  the  executor  or  trustee  witnesses  the  reception 
of  addresses  of  marriage,  and  intimates  no  disapprobation  ; 
for  then  the  maxim  qui  tacet,  satis  loquitur,  applies  {d). 
Lastly,  if  the  legatee  married  in  the  lifetime  of  the  testator 
with  his  consent,  or  subsequent  approbation,  that  is  equiva- 
lent to  a  marriage  after  his  death  with  the  consent  of  his 
executors,  &c.  (c). 

A  first  marriage  with  consent  is  a  sufficient  performance  slmoiuI  ,nar- 
of  the  condition :  and  thereiore  a  second  marriage  without  consent  after 
consent,  though   in   the   lifetime  of  the  executor   or  other  gonI,ent^.' 
individual  whose  assent  is  required   in   the  condition,  will 
incur  no  forfeiture  (/). 

If  a  bequest  is  mcide  to  a  legatee  at  twenty-one,  or  upon  legacy  ut 
marriage  with  consent,  with  a  clause  of  forfeiture  upon 
marriage  without  consent,  if  the  legatee  attains  twenty-one, 
the  condition  is  extinct,  and  a  subsequent  marriage  without 
consent  is  no  forfeiture  {q).  Again,  where  a  bequest  was 
made  in  trust  for  A.  ulicn  and  so  soar,  as  he  attained  twenty- 
one,  or  married  he/ore  that  age  with  consent  of  guardians  ; 

but  if  he  should  not  attain  twenty-one,  or  marry  before  that  in.iniago 

without  con- 


iLli 


twenty-oue  or 
on  niiiniage 
witli  consent : 


'U 


(h)  l)ns>hwo..d  r.  Bull:  ley,  10 
Ves.  y.10,  242,  243. 

(c)  Dashwood  i:  Bulkolcy,  10 
Vos.  230.  '  >'Aguiliir  r.  Drinkwatcr, 
2  Ves.  &  .    ini.  225. 

((/)  Cam  I  -11  V.  Lord  Notter- 
villo,  cited  i  1  Ye.s.  Sen.  530,  and 
in  10  Ves.  24::. 

(')  Clarke  c.  Berkeley,  2  Vern. 
T20.  Pariiell  i-.  Lyon,  1  Ves.  & 
lioam.  472.  Wheeler  v.  Warnei, 
1  Sim,  &  Stu.  304.  Smith  v.  Cow- 
diry,  2  Sim.  &  Stn.  358. 

(/)  lluieheson  r.  Hammond,  3 
Bro.  C.  C.  128.      Crommelin   r. 


Cromiuelin,  3  Yes.  227. 

{g)  Desbody  v.  Boyville,  2  P. 
Wms.  547.  Knapp  f.Noyei>,Aiubl. 
662.  On  the  same  principle,  where 
the  testator  gave  hi.s  daughter  400/. 
to  be  paid  in  twelve  months  alter 
his  death,  but  if  she  nmrried  John 
0.sborne,  then  be  revoked  the 
legacy  and  gave  her  a  shilling  in 
lieu  ;  and  she  married  fourteen 
months  after  his  death  ;  Lonl 
Eosslyn  ordered  her  to  be  paiil 
the  legacy  of  4001.  with  interest  : 
Osborn  v.  Blown,  5  Ves.  527. 
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sent  before 
.attaining 
twenty-one, 
and  Bubseqnent 
attainment  of 
that  age : 


unreasonable 
refusal  of 
consent  by 
executor,  &c., 
controlled  by 
the  Court. 
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execuioi-s  : 


given  in  that 
character  are 
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ago  without  such  consent,  then  over ;  Sh"  William  Grant  held, 
that  on  attaining  twenty-one,  A.  was  absolutely  entitled, 
although  he  had  previously  married  without  consent  (/;). 
Where  the  bequest  was  to  A.  to  he  paid  at  twenty-one  or 
marriafu',  but  if  A.  died  under  twenty-one,  or  married  with- 
out the  consent  of  B.,  then  over.  Lord  Hardwicke  held  that 
marriage  during  minority,  without  consent,  was  a  for- 
feiture (t).  The  distinction  between  these  two  cases  may, 
perhaps,  be  discovered  by  considering,  that  in  the  former 
case  the  legacy  is  given  on  a  condition  precedent,  upon  tlie 
happening  of  one  of  two  events,  viz.,  marriage  with  consent 
or  the  attainment  of  twenty-one,  and  the  legacy  vests,  if 
either  contingency  happens ;  whereas  in  the  latter,  the  con- 
dition is  suhseqacnt  and  the  vested  interest  to  be  determined, 
if  either  of  two  events  happens,  viz.,  his  death  before  twentv- 
one,  or  marriage  without  consent  {k). 

Before  leaving  this  subject,  it  must  be  observed,  that  if  ait 
executor  or  trustee,  whose  consent  is  required  by  the  Will 
to  the  marriage  of  a  legatee,  refuse  to  execute  his  power  In- 
consenting,  the  Court  will  direct  an  inquiry  into  the  proposed 
marriage,  and  as  to  its  propriety ;  and  further,  if  the  marriage 
should  be  found  suitable,  will  receive  proposals  for  a  settle- 
ment on  tho  legatee  and  issue  of  the  marriage  {I). 

In  conclusion  of  the  subject  of  conditional  legacies,  it  will 
be  proper  to  advert  to  the  rules  established  with  respect  to 
legacies  given  to  executors. 

Where  legacies  are  given  to  persons,  in  tho  character  of 


Qi)  Austen  v.  Halsey,  13  Ves.  125. 
See  also  Knight  v.  Cunieron,  14  Ves. 
389.  CoUett  i-.ColIett,  12Jur.,N.S. 
180,  Ly  Lord  Iloniilly,  M.  R. 

[i)  Clmuncey  v.  Graydon,  2  Atk. 
616. 

(/c)  II'  a  legacy  should  be  given 
jMiyable  upon  niariiage  with  con- 
sent of  trustees  under  twenty-one  ; 
and  the  legatee  marry  witliout  con- 
sent under  twenty-one,  and  tlien 


marry  a  second  time,  having  at- 
tained majority  ;  it  may  be  <iius- 
tioned,  whether  o'.!  such  secoml 
marriage,  the  legatee  would  1«- 
conie  entitled  to  the  legacy  :  C'lil- 
I'ord  V.  Henumont,  4  Iliiss.  Ohaiu . 
Cas.  326.  But  see  lieauniont  r. 
Squire,  17  Q.  B.  905. 

(0  Clarke  v.  Parker,  11)  \\s. 
18,  19.  Qohlsniid  v.  Ooldsiidd,  1!) 
Ves.  308. 
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executors,  and  not  as  marks  of  personal  regard  only,  bucb  on  condition 

.  T         T     ,       1  .  •        1  •    1  of  accepting 

bequests  are  considered  to  be  given  upon  an  implied  con-  the  office  -. 
ditioii,  vU, :  that  the  parties  clothe  themselves  with  the 
character  in  respect  of  which  the  benefits  were  intended  for 
them  (?«)•  "Nothing  is  so  clear,"  said  Lord  Alvanley,  in 
Harrison  v.  lioidcy  (?t),  "  as  that  if  a  legacy  is  given  to  a 
man,  as  executor,  whether  expressed  to  be  for  care  and  pains 
or  not,  he  must,  in  order  to  entitle  himself  to  the  legacy, 
clothe  himself  with  the  character  of  executor  "  (o). 

It  has,  however,  been  held  on  tvvo  occasions  {p),  by  Shad- 
well,  V.-C,  that  this  rule  does  not  extend  to  the  cusc  of  u 
residue  :  and  his  Honor  said  there  was  no  case  which  decided 
that  an  executor  should  be  deprived  of  his  right  to  a  residue, 
or  a  share  of  a  residue,  given  to  him,  because  he  did  not 
prove  the  Will. 

In  order  to  make  a  proper  application  of  this  rule,  two 
inquiries  are  necessary :  First,  When  shall  a  legacy  be 
regarded  as  given  to  a  man  hi  the  character  of  executor  : 
Secondly,  What  shall  be  a  sufficient  assumption  of  the 
character  of  executor  to  entitle  the  legatee,  when  a  legacy  is 
so  given. 

First,  when  a  legacy  shall  be  regarded  as  given  to  a  legatee  wlierc  a  icgucy 
in  the  character  of  executor :    The  presumption  is  that  a  ,cgaidcil  as 
legacy  to  a  person  appointed  executor  is  given  to  him  in  [!lj^^,"to°/"' 
that  character,  and  it  is  on  him  to  show  something  in  the  '>•  that 

,  .  .   .  liiaractcr : 

nature  oi  the  legacy,  or  other  circumstances  arising  on  the 
Will,    to    repel   that   presumption  (q).     Thus,  in    Reed   v. 


(m)  Abbot  V.  Mussie,  3  Ves.  148. 
Freeman  i\  Faiilie,  3  Jleriv.  31. 

(«)  4  VcH.  21(i. 

(o)  It  will  make  no  diffeieuce 
that  thu  executor  is  aged  and 
incapable  by  bodily  and  mental 
indnnities  of  provin','  the  Will : 
Hiinbury  v.  Spooner,  5  Beav.  (530. 
Me  Hawkins'  Trust,  33  Beav.  670. 
But  he  may  prove  it  at  any  time, 
even  alter  the  hearin''  :   Beed  v. 


Devnynes*,  2  Cox,  5285.  I'onf,  \>. 
1161,  note  (/i). 

{p)  Griiliths  r.  Pruen,  11  iSini. 
202.  Christian  r.  IJeveieux,  12 
Sim.  264.  See  also  Conipton  r. 
Bloxhani,  2  Coll.  201. 

(q)  Stackpoolc  v.  Howell,  13  Vcs. 
417.  lie  Appleton,  29  C.  D.  893. 
Parol  evidence  i.s  admissible  to 
rebut  this,  as  well  as  every  other, 
presumption,     lie  Appleton,  ib. : 
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Devaynes  (;•),  the  testator  gave  legacies  to  certain  persons  by 
the  description  of  "  my  very  good  friends,"  and  in  the  further 
part  of  the  Will,  desired  them  to  act  as  executors :  One  of 
those  persons,  who  had  not  proved  the  Will,  or  acted  as 
executor,  claimed  his  legacy :  But  Lord  Alvanley  said,  that 
an  executor  so  appointed,  could  net  claim  his  legacy  without 
acting,  or  at  least  proving  the  Will.  So  in  StaclcpooU  v. 
lIowcU  (s),  the  testator  devised  his  real  aul  personal  estates 
to  the  plaintiff,  and  the  defendants  Howell  and  Muberly,  upon 
various  trusts,  and  appointed  them  executors  :  He  afterwards 
made  two  codicils  by  w'hich  he  gave  to  those  three  persons 
legacies,  not  expressly  as  trustees  or  executors,  but  by  their 
iiiimes  and  descriptions  :  and  the  legacies  by  the  first  codicil 
wore  classed  together,  and  of  equal  amounts,  as  Avere  those 
in  the  second :  The  plaintiff  renounced  probate,  and  he 
nevertheless  claimed  the  legacies  :  But  Sir  Wm.  Grant  held, 
that  he  was  not  entitled.  Again,  in  Pigr/ott  v.  Green  (t),  a 
testatrix  gives  legacies  of  100/.  each  to  A.,  B.,  and  C,  and 
iu  a  subsequent  part  of  her  Will,  she  appointed  them  her 
executors :  In  the  preceding  clauses,  she  made  devises  and 
bequests  "  to  her  executors  thereinafter  named,"  and  "to  lie; 
executors  and  trustees  :  "  A.  neither  proved  nor  acted :  and 
Sir  L.  Shadwell,  V.-C,  held,  that  he  was  not  entitled  to  the 
legacy  (»i). 

But  this  presumption  will  be  rebutted,  if  it  should  appear, 
either  from  the  language  of  the  bequest,  or  from  the  fair 
construction  of  the  whole  Will  (,r),  that  the  bequest  to  a 
person,  who  is  named  executor,  is  given  to  him  independently 
of  that  character ;  and  then  the  legatee  Avill  be  entitled  to 


per  Cotton,  L.  J.,  895.  Fry,  L.  .J., 
duhitanie.  Tlio  former  learned 
Jud^'c,  as  will  lie  seen,  doubts  the 
(j^ualilication  contained  in  the 
words  of  the  text  "  arising  on  the 
AVill" 

(r)  3  Bro.  C.  C.  95.     See  jiost, 
p.  1150,  note  (/). 


(s)  13  Ves.  417. 

(t)  6  Sim.  72. 

(u)  See  also  Barber  c.  Barber, 
3  Mylne  &  Cr.  (i88.  Post,  pp.  1334, 
1335. 

(x)  But  Bee  ante,  p.  1147,  note  (q), 
as  to  the  suggested  admissibihty 
of  parol  evidence. 


'M 
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rcceiv(  ilie  legacy,  whether  he  accepts  the  office  or  not  (jj). 
Thus,  iu  Hiimhcrslon  v.  Ilumberston  (z),  the  testator,  as  an 
encouragement  to  his  executors  (who  were  four)  to  accept 
the  trust  and  executorship,  gave  to  each  of  them  lOOL  and 
121.  for  mourning,  and  to  each  a  ring,  and  101.  a-year  for 
their  trouble :  And  Lord  Chancellor  Cowper  held,  that  not- 
withstanding the  condition  of  the  acceptance  might  seem  to 
run  to  all  the  legacies,  yet  the  executors,  though  they  did 
not  act,  should  have  their  rings  and  mourning,  these  being 
intended  for  them  immediately,  and  not  to  wait  their  time 
of  acceptance  ;  but  that  they  should  not  have  their  100/. 
and  the  annuity  of  lOZ.  each.  So  in  Dix  v.  Ileed  (a),  tue 
testator  bequeathed  thus  :  "I  give  to  William  Reed  and 
John  Bauglcy  '50/.  each,  whom  I  nominate  and  appoint 
executors  in  trust  to  this  my  "Will :  the  said  bequests  to  ho 
upon  condition  of  their  taking  upon  them  the  trusts  heroiu- 
after  mentioned :  "  In  a  subsequent  part  of  the  Will,  the 
testator  added,  "  I  give  unto  my  cousin,  Thomas  King,  the 
sum  of  50/.,  whom  I  appoint  as  joint  executor  in  trust  in 
this  my  Will :  "  Heed  and  Baugley  proved  the  Will ;  but 
King  decUned  proving  it,  and  did  not  interfere  in  the  trusts  : 
It  was  insisted  that  ho  was  not  entitled  to  the  legacy  of  50/. : 
The  Master  reported  the  legacy  to  bo  due,  but  an  exception 
was  taken  to  the  report :  And  Sir  John  Leach,  V.-C,  over- 
ruled the  exception,  observing,  that  he  considered  the  gift 
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(?,)  Tho  fact  of  a  legacy  Leiiij,' 
payable  to  a  legatee  (who  is  named 
as  one  of  the  executors)  after  the 
death  of  a  tenant  for  life  rebuta 
tlie  presuinpti(5n  that  the  legacy 
was  given  to  him  in  his  character 
of  I'xecutor.  Re  Reeve's  Trusts, 
4  C.  I).  841.  The  mere  fact,  how- 
ever, that  the  gift  of  the  legacy 
piiicudes  the  appointment  of  the 
legatee  as  e.xecutor  or  that  the 
legacies  to  several  persons  ap- 
pointed executors  differ  either  in 
tlifir  amount  or  subject  matter  is 


not  enough  by  Itself  to  roJnit  th.' 
presumption.  Re  Appleton,  2!) 
C.  D.  893.  In  this  last  decision 
the  Court  of  Appeal  questioned 
the  case  of  Jewis  v,  Lawrence, 
L.  R.  8  Eq.  345,  iu  which  it  was 
held  that  the  inequality  in  the 
subject  matter  of  the  bequests 
made  to  two  legatees,  each  of 
whom  was  named  executor,  van 
sufficient  to  rebut  the  above  pre- 
sumption. 

(z)  1  P.  Wms.  .333. 

(a)  1  Sim.  &Stu.  237.      .  ' 
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rather  intended  in  respect  of  the  legatee's  relationship  than 
of  his  office.  So  in  Buhb  v.  Yelverton  (b),  where  a  testator 
appointed  his  "friend"  P.  his  executor,  and  gave  him  a 
legacy  "  as  a  remi-DVance,"  aid  P.  did  not  act  as  executor, 
it  was  held  by  Lord  Homilly,  M.  R.,  that  he  was  entitled  to 
the  legacy  without  proving  the  Will. 

So  in  Burgess  v.  Burgess  (c),  a  legacy  given  to  the  testa- 
tor's trustees  and  executors,  as  a  mark  of  his  respect  for  them, 
was  held  by  Knight  Bruce,  V.-C,  not  to  be  revoked  by  a 
codicil  appointing  other  trustees  and  executors  in  their  room, 
and  giving  a  legacy  of  equal  amount  to  the  newly-appointed 
trustees  and  executors,  in  similar  language  (rf). 

Again,  in  Cocker  ell  v.  Barber  (e),  a  testator,  after  giving  a 
legacy  to  his  friend  and  partner,  Mr.  Palmer,  appointed  him 
one  of  his  executors,  and  made  other  devises  and  bequests  in 
his  favour,  so  that  Mr.  Palmer  was  entitled  under  the  Will 
to  much  greater  benefits  than  any  of  the  other  executors : 
By  a  codicil,  in  which  Mr.  Palmer  was  described  as  one  of 
the  executors,  a  further  legacy  was  bequeathed  to  him  :  And 
Lord  Eldon,  C,  held  that  these  legacies  were  not  given  to 
him  in  his  character  of  executor :  But  his  Lordship  took 
occasion  to  lament  the  infringement  of  the  old  simple  rule, 
that  if  a  man  was  named  executor,  and  had  a  legacy  given 
to  him,  he  should  not  have  the  legacy,  if  he  did  not  take  the 
office  (/).     So  in  Wihles  v.  Davies  (g),  where  a  testator  by  a 


(b)  L.  R.  13  Eq.  131. 

(c)  1  Coll.  307. 

{(l)  See  also  Compton  v.  Blox- 
liam,  2  Coll.  201,  202,  where  the 
same  .ludf,'e  said  that  the  Courts 
had  sti'uggUid  against  the  effect  of 
a  general  rule,  the  propriety  of 
which  had  been  doubted.  See 
also  Re  Denby,  3  De  Gex,  F.  &  J. 
360. 

(e)  2  Russ.  Chanc.  Cas.  585. 

(/)  Lord  Alvanley,  in  Reed  v. 
Devaynee,  2  Cox,  285,  said  that  he 


thought  a  child,  who  ha<l  a  por- 
tion left  him  by  a  Will,  in  which 
he  Avas  appointed  executor,  coulil 
not  take  the  portion  unless  he 
acted  as  executor:  But  this  may 
be  considered  inconsistent  witli 
the  more  recent  authorities  :  Ami 
the  same  remark,  perhaps,  apphus 
to  the  principal  decision  of  the 
same  learned  Judge  in  Reed  r. 
Devaynes  (stated  ante,  p.  1147), 
inasmuch  as  it  appears  from  the 
report  in  Cox,  that  the  legacy  waa 


1 


■i'A't 


assuiiiplioii  Hi 
the  otKui'  til 
sntisfy  tlio 
ooiiditioii. 
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codicil  gave  to  M.  200/.,  and  named  him  joint  executor  with 
the  executors  in  the  Will ;  and  in  case  the  testator's  son 
should  die  lunatic,  then  he  gave  200/.  to  the  said  M. ;  it  was 
held,  by  Stuart,  V.-C,  that  the  latter  gift  was  not  annexed 
to  the  office. 
Secondly,  What  shall  be  a  sufficient  assumption   of  the  what  is  a 

,  sutKcieiit 

character  of  executor,  to  entitle  the  legatee,  when  a  legacy 
is  given  to  him  in  that  character  ?  If  the  legatee  prove  the 
Will  with  an  intention  to  act  under  it,  that  will  be  a  sufficient 
performance  of  the  condition  :  or  if  he  unequivocally  manifest 
an  intention  to  act  in  the  executorship,  as  by  giving  direc- 
tions about  the  funeral  of  the  testator,  and  be  prevented  by 
death  from  further  entering  upon  his  office,  that  will  also  be 
a  performance  of  the  condition  (//).  Thus  in  Harrison  v. 
linideii  (/),  the  testatrix  bequeathed  to  her  executors  100/. 
each  for  their  care  and  loss  of  time  :  One  of  the  executors 
survived  the  testatrix  so  short  a  time,  that  he  was  prevented 
from  joining  with  his  co-executors  in  proving  her  Vv'ill,  but 
lie  concurred  with  them  in  giving  directions  respecting  her 
fiuicral,  and  in  paying  certain  sums  for  burial  fees,  making 
the  coffin,  and  opening  the  vault,  in  consequence  of  i/hose 
directions :  And  Lord  Alvanley  decided  that  his  executors 
were   entitled  to  the  legacy.      In    this    case    his    Lordship 


>   I. 


1 

1 1 
( 


l^'ivento  the  executors,  "as  a  mark 
of  my  gratitude  for  the  friendshii) 
they  have  shown  me  : "  which 
words,  it  would  seem,  would  re- 
hut  the  presumption  that  the  l)e- 
ijuest  was  1,'iven  to  them  in  their 
L'liaractei'  of  executors. 

(y)  1  Sni.  &  G.  47;-)  :  22  L.  .1. 
<-:ii.  4!)7.  See  A'e  Appleton,  29 
C.  1).  893,  in  _which  this  case  is 
explained. 

(/i)  If  an  executor  proves,  and 
bond  fide  acts  as  such,  any  time 
hefore  the  real  business  of  adminis- 
teriiig  the  (istate  is  concluded,  lie 
is  entitled  to  his  legacy :  Anger- 
iii;uin  V.  Ford,  29  Beav.  ;)49.    .  1  n  U; 


p.  ]  147,  note  (o).  So  where  an  ex- 
ecutor, to  whom  a  legacy  was  left 
for  las  troulde,  being  in  Australia 
at  the  death  of  tl.e  testator,  sent 
honii!  a  power  of  attorney,  under 
which  another  person  administered 
the  estate,  and  under  which  the 
rents  of  the  real  estate  were  re- 
ceived, and  the  executor  died, 
without  proving  the  AVill,  it  was 
hehl  by  Malins,  V.-C,  that  the 
executor  had  sufficiently  shown  an 
intention  to  act  under  the  trusts  of 
the  Will,  to  entitle  his  representa- 
tive to  the  legacy.  Lewis  ■>'.  ^hx- 
thews,  L.  H.  8  Eq.  277. 
(i)  4  Ves.  212. 
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dcclinec'l  determining  whether,  if  the  executor  had  died  witli- 
out  knowing  that  he  was  appointed  executor,  or  ruanifestini? 
any  intention  to  take  upon  him  the  trust  (as  if  he  had  dii  il 
at  a  distance,  before  the  information  reached  him),  he  would 
have  been  entitled  (A). 

In  llollingsworth  v.  Grasett{l),  a  tcstiuor  bequeathed  Lis 
residuary  estate  to  A.,  the  executor  and  trustee  of  his  Will; 
with  a  gift  over  in  case  of  the  death  of  A.,  so  that  hr  hihiht 
not  he  enabled  to  perform  the  duties  thereby  required  of  him : 
A.  proved  the  "Will,  but  died  before  he  had  fully  performed 
'  the  trusts  of  it :  And  it  vvas  hold  by  Sir  L.  Shadwcll,  V.-C, 

that  A.,  by  merely  proving  the  Will,  entitled  himself  to  the 
residue  absolutely. 

But  the  conduct  of  an  executor,  after  proving  the  Wiil 
may  be  such  as  to  demonstrate,  that  instead  of  a  hond  Jhlr 
intention  to  c  ite  the  trusts,  he  procured  probate  as  a 
means  of  enabliji^-  him  to  violate,  in  the  grossest  nuiniicr,  the 
confidence  reposed  in  him  by  the  testator :  In  sucli  a  case, 
the  mere  act  of  proving  the  Will  cannot  entitle  him  to  the 
legacy  ii>eant  for  him.  Thus  "n  Harford  \.  Brown'uxj  {in), 
Mr.  Morns  (one  of  four  executors)  had  a  legacy  of  1,500/. 
and  an  annuity  of  100^  given  to  him  by  the  testator,  upon 
proving  the  Will,  and  taking  upon  himself  the  execution 
of  it :  Morris  concurred  in  the  probate,  and  shortly  after- 
wards eloped  with,  and  married  abroad,  the  infant  daughter 
of  the  testator,  who  was  inuelicially  interested  under  the 
Will :  With  the  exception  of  probate;,  Morris  never  acted 
as  executor,  and  in  consequence  of  his  misconduct,  he  was 
restrained  by  the  Court  of  Chancery  from  interfering  in 
the  trust  of  the  Will :  And  Lord  Thurlow  determined,  that 
Morris's    concurrence   in    the   probate,  under  these  circum- 


-Mr 


III.-    !iJL 


(/,)  4  Ves.  215.  In  Brydges  v. 
Wotton,  1  VfH.  &  Beam.  134,  a 
trustee  (lying  nineteen  months 
after  the  testatrix,  without  having 
iicti'<l,  was  held  entitled  to  the 
legacy  given  as  a  token  of  regard, 


and  a  recompense  for  his  tniii'ilo . 
no  refusal  or  neglect  to  act,  where 
necessary,  npjiearing. 

(0  ISSiiH.  52.  _-- 

{m)  1  Cox,  302. 
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stances  did   not   entitle  him   either  to  the   legacy  or   the 
annuity. 

In  Baker  v.  Martin  (n),  a    testator   directed    that   100/.  Wlierean 
should  be  annually     lid  to  one  of  his  executors,  for  his  trouble  to  an  ixccuto 
in  superintendinf,'  his  concerns,  until  a  final  settlement  of  irJubit'"  shal 
his  affairs   should  take   place  :    The    executor  proved  and  «ease. 
acted:  Some  time  after  the  testator's  death,  a  suit  was  insti- 
tuted for  the  administration  of  his  estate,  but  no  receiver 
was  appointed,  and  some  of  the  assets  were  still  outstanding  : 
Sir  L.  .Shadwell,  V.-C,  held  that  the  annuity  did  not  cease 
on  account  of  the  institution  of  the  suit. 

A  request  by  a  tcsi  ^ov  that  a  handsome  gratuity  should  r..  luost  of  i» 

"  liandsomo 


he    given 


to   each    oi    his    executors,    is    void    for 


Uncer-   gmtnity"'  to 
executors. 


tainty  {oj. 

In  conclusion,  it  may  bo  mentioned,  that  where  personal  Lialulity  of 
property  is  bequeathed  to  executors  as  trubtces,  the  probate  legatee  accoiit- 
.)f  the  Will  is  an  acceptance  of  the  trusts  (p).  '"°  ^''''  °^^'"'- 

In  the  case  of  Mfssoigfr  v.  Andrews  (q),  a  testator  gave  a 
specific  bequest  to  A.,  and  directed  that,  in  consideration  of 
the  bequest,  A.  should  pay  his  debts  ;  and  mad<  A.  his  re- 
siduary lofjatee  and  extcutor  :  And  Lord  F.yndhui  st,  C,  held, 
that  the  payment  of  the  debts  was  a  condition  annexed  to  the 
specific  bequest,  and  that  if  A.  accepted  the  bequest,  he  was 
bound  to  pay  the  debts,  though  they  should  fur  exceed  the 
iiraount  of  the  property  bequeathed  to  him. 

In  Hcnvdl  v.  Whitakc)  (/•),  the  testator  directed  his  just 
debts  and  funeral  expenses  to  be  fully  paid  and  satisfied  by 
his  executor  thereinafter  named  :  And  Sir  John  Leach,  M.  11., 
held,  that  this  was  a  condition  imposed  upon  the  executor,  to 
satisfy  the  testator's  di  bts  and  funeral  expenses  as  far  as  all 
the  property,  which  he  derived  under  the  testamentary  dis- 
position, would  extend,  whether  real  or  personal. 


(")  8  Sim.  2.'). 

(q)  4  Russ.  Chanc.  Ca.s.  478. 

(o)  Jubber  r.   .lubber,    9  yini. 

(j)  .3  Russ.  Chanc.  Cas.  343.  See 

m. 

also  Dover  r.   (iregory,   10  Sim. 

(p)  Miicklow   I-.  Fuller,  .Tacol.. 

3y3,  3W!). 

198. 

•i;-'-^':^-" 
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tion or  (|uali- 
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them  for  jiur- 
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fail. 
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In  conjunction  with  the  subject  of  conditional  legacies,  it 
may  be  proper  to  mention,  that  where  there  is  a  bequest  of 
money  to,  or  in  trust  for,  legatees  absolutely,  but  with  a 
direction  for  the  enjoyment  or  application  of  the  monov  in 
a  particular  mode,  for  their  benefit,  as  where  it  is  givon  to 
purchase  an  annuity  for  the  legatee  (s),  or  to  place  him  out 
appi'entice  (t),  or  to  enable  him  to  take  holy  orders  («),  or 
"  towurds  purchasing  a  country  residence  "  (•<),  the  legatees 
will  be  entitled  to  receive  the  capital  money  immediately, 
regardless  of  the  particular  modes  directed  for  the  enjoyment 
or  application  (y). 

Cases  also  occur  where  the  testator  gives  a  present  interest 
in  money  to  a  legatee,  though  the  application  of  it  is  to  be 
regulated  by  the  discretion  of  some  one  else  {z).  As  to  sudi 
cases,  the  rule  is,  that  where  a  legacy  is  given,  but  the  appli- 
cation of  it  is  prescribed  by  the  testator  himself,  or  left  l»y 
him  to  the  discretion  of  some  other  person  if  that  discretion 
is  not  exercised,  or  an  accident  happens  which  prevents  tlio 
employment  of  it  in  the  way  which  is  contemplated,  the  {.'ift 
Drevails  :  The  mode  of  application  may  fail,  but  that  will  not 
interfere  with  the  substance  of  the  gift  (a). 

But  here  it  may  be  advisable  to  refer  to  an  important 
distinction  with  respect  to  Wills  in  which  there  is  first  a 
gift  absolute  in  form,  and  then  a  revocation  or  qualification 
of  it  for  purposes  which  fail.  As  to  such  bequests,  the  rule 
is,  that  if  the  testator  leaves  a  legacy  absolutely  as  regards 
his  estate,  but  restricts  the  mode  of  the  legatee's  enjoyment 
of  it  to  secure  certain  objects  for  the  benefit  of  the  legatee — 


(«)  Ante,  p.  lOCil  :  but  the  lej,'a- 
tee  is  not  entitled  to  receive  the 
capital  money  where  a  condition 
subsequent  is  attached  to  the  an- 
nuity, Hatton  V.  JIuy,3  C.  D.  148. 

(t)  Barlow  v.  Grant,  1  A'ern. 
255.  Nevill  v.  Nevill,  2  Vem. 
431.    Barton  v.  Cooke,  5  Yes.  4(51. 

(m)  Barton  r.  Cooke,  5  Yes.  403, 
by  Lord  Alvanley. 


(.(•)  Knox  V.  Hothani,  15  Sim.  8i 

(y)  See  also  Lewes  i:  Lewes,  16 
Sim.  266.  Noel  r.  Jon  s,  K! 
Sim.  309.  Ke  Skinner's  'irust?, 
1  Johns.  &  H.  102. 

(z)  Gough  V.  Bult,  16  Sim.  45. 

(a)  Gough  V.  Bult,  16  Sim.  r)4, 
by  Lord  Cottenham.  Lord  L()ii>- 
dale  V.  Berchtoldt,  3  Kay  &  J.  185. 
Presant  i-.  Goodwin,  1  Sw.  &  Tr.  54J. 
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upon  failure  of  such  objects,  the  absolute  gift  prevails  {h) : 
But  if  there  is  no  absolute  gift,  as  between  the  legatee  and 
the  estate,  but  particular  modes  of  enjoyment  are  prescribed, 
and  those  modes  of  enjoyment  fail,  the  legacy  forms  part  of 
the  testator's  estate,  as  not  having,  in  such  event,  been  given 
away  from  it  (f). 

SECTION  VII.   r  ^ 


Of  Cumulative  Lngactes. 

Legacies  are  said  to  be  cumulative,  as  contradistinguished 
from  such  as  are  merely  repeated.  Where  the  testator  has 
twice  bequeathed  a  legacy  to  the  same  person,  it  becomes  u 
question,  whether  the  legatee  be  entitled  to  both,  or  one  only  : 
i.e.  whether  the  second  legacy  shall  be  regarded  as  merely  u 
repetition  of  the  prior  bequest ;  or  whether  it  shall  be  con- 
strued as  an  additional  bounty,  and  cumulative  to  the  former 
benefit.  On  this  point,  the  intention  of  the  testator  is  the 
rule  of  construction  (d). 

The  cases  in  which  this  question  arises,  may  be  classed 
under  two  heads :  Ist,  Where  there  is  no  evidence  of  the 
testator's  intention  apparent  on  tho  face  of  Will ;  2nd,  Where 
there  is  such  internal  evidence. 


■  t 
! 


(/))  Campbell  v.  Brownrigg,  1 
Phill.  .301. 

(c)  Lassence  r.  Tiemey,  1  Mac. 
&  G.  .551,  5G1,  562,  by  Lord  Cot- 
tenham,  in  his  juclgment, in  whiili 
the  previous  authorities  arc  exa- 
mined. See  also  Gonipertz  r. 
(Jompertz,  2  Phill.  107.  Bell  r. 
Jackson,  1  Sim.  N.  S.  547.  Cooper 
r.  Mantell,  22  Beav.  231.  Thus 
sometimes  a  gift  for  maintenance 
anil  e(hication  has  been  held  to 
determine  with  minority,  as  in 
Badliam  r.  Mee,  1  Russ.  &  M.  (i31. 
See  also  Gardner  v.   Barker,   18 


.Tur.  X.  S.  508.  But  it  seems 
from  the  case  of  Soames  r.  Martin, 
10  Sim.  287,  followed  in  "Wilkins 
r.  Jodrel!,  13  C.  D.  564,  in  piv- 
fcrence  to  Gardner  i:  Barker,  tbat 
there  is  no  general  rule  that  nmin- 
tenance  in  sucii  a  gift  will  1h^ 
limited  to  minority  and  not  ex- 
tended to  life.  See  also  Kna])p  r. 
Xoyes,  Ambl.  661. 

((/)  Ridges  1'.  Morrison,  1  Bro. 
('.  C.  389.  Coote  v.  Boyd,  2  Bro. 
{'.  C.  527.  Toller,  334.  '  Lobley  /•. 
Stocks,  19  Beav.  393. 
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1st.  Where  there  is  no  hiternal  evidence  of  intention,  the 
foUowing  positions  of  law  appear  established  : 

I.  If  the  same  lipecific  tkhifj  is  bequeathed  twice  to  the 
Slime  legatee  in  the  same  Will,  or  in  the  Will,  and  again  in 
a  codicil,  in  that  case  he  cnn  claim  the  benefit  only  of  ono 
legacy,  because  it  could  be  given  no  more  than  once  («). 

II.  Where  two  legacies  of  quantity  of  equal  amovnt  arc  be- 
queathed to  the  same  legatee  in  one  and  the  same  instnnnent, 
there  also  the  second  bequest  is  considered  a  more  repetition, 
and  he  shall  be  entitled  to  one  legacy  only  (,/'). 

III.  Where  two  legacies  of  quantity  of  unequal  amount  aro 
given  to  the  same  person  in  the  same  instrument,  the  one  is 
not  merged  in  the  other,  but  the  latter  shall  bo  regarded  as 
cumulative,  and  the  legatee  is  entitled  to  both  (//). 

IV.  Lastly,  where  two  legacies  arc  given  simpUciter  to  the 
same  legatee  by  different  instruments,  in  that  case,  also,  the 
presumption  is,  that  the  latter  is  cumulative,  v;hether  its 
imount  be  equal  ('()  or  unequal  (/)  to  the  former  {k). 


('•)  Toller,  335.  Suisse  v.  Low- 
1  her,  2  Hare,  424,  432. 

(/)  Swi7ib.  Pt.  7,  8.  21,  pi.  13. 
( iodolph.  Pt.  3,  c.  26,  s.  46.  Green- 
\\oi)d  V.  Grconwooil,  1  Bro.  C.  C 
30,  ill,  notis.  Garth  r.  Meyrick,  1 
liro.  C.  C.  30.  Holford  v.  "Wood, 
4  Vt's.  75.  Manning  v.  Thesigcr, 
3  M.  &  K.  29. 

dl)  Swini).  Pt.  7,  8.  2i,  pi.  13. 
Ciury  r.  Pile,  2  Bro.  C.  C.  225. 
^Villdllll^l  V.  AVindliam,  Finch,  IL, 
2()7.  Yockney  r.  Hansard,  3  Hun-, 
(120,  622. 

(/()  Swinb.  Pt.  7,  s.  21,  pi.  13. 
(iodolph.  Pt.  3,  c.  26,  s.  46.  Wal- 
lop r.  Hewctt,  2  Chanc.  Rep.  70. 
Newport  r.  Kynaston,  Finch,  P., 
2'.)4.  Baillie  v.  Butterlield,  1  C'o.v, 
3!)2.  Jameij  v,  Henunens,  2  H. 
Blackst.  219.  Bcjiyon  r.  Benyon, 
17  Ves.  34,     Forbes  v.  Lawrence, 


1  ('oil.  495.  Le  ;  r.  Pain,  4  Haie, 
210.  But  not  ut)parently  wlieiv 
till-  instriinicnts  are  e.\ecuted  at 
the  same  time  :  AVhyte  r.  Whytc, 
L.  II.  17  E-[.  50. 

{{)  Pitt  r.  Pidgcon,  1  Chanc.  Gas. 
301.  MastcT.s  r.  Masters,  1  P. 
AVms.  423.  Hooley  r.  Hatton,  2 
Dick.  461.  Hodges  r.  Peacock, 
3  Vi'8.  735.  Wray  r.  Field,  <i 
]\radd.  300.  Mackenzie  r.  Mac- 
kenzie, 2  Russ.  (.'lianc.  Cas.  272, 
273.  Watson  v.  Reed,  5  Sim.  431. 
Guy  r.  Sharp,  I  M.  &  K.  58!». 
(Jordcn  r.  HofTman,  7  Sim.  2!): 
In  the  hist  case,  the  testator,  by 
his  Will,  gave  to  his  son  n  legacy 
of  three  thousand  pounds,  ami,  liy 
a  codicil,  a  legacy  of  4000/.  in 
addition  to  the  legacy  of  two  tlioii- 
sand  pounds  giren  hy  his  ITill : 
And  Sir  L.  Shadwell,  V.-C,  helJ, 
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It  may  be  observed  here,  that  if  the  Court  of  Probate 
has  granted  probate,  as  of  a  Will  and  codicil,  this  is  con- 
clusive of  the  fact  of  their  being  distinct  instruments,  though 
written  on  the  same  paper  {I).  So  if  two  instruments  have 
been  admitted  to  probate  in  the  Court  of  Probate  as  one  testa- 
ment, a  Court  of  Construction  is  bound  to  consider  them  as 
such  {m). 

'2ud.  Where  there  is  internal  evidence  of  the  intention  of  -»iliy-  Wlicie 

T  ii       TTr-ii  T   •!       If     1      there  is  iutcr- 

the  testator.     In   many  cases,  the   Will   or   codicil  anords  nai  evidence 

intrinsic  evidence  that  the  second  gift  was  intended  by  the  °  '"tcntion. 

testator  as  a  mere  substitution  for  the  first ;  and  consequently 

that  one  legacy  alone  was  intended  {o) :  For  example,  where  a 

later  codicil  appears  to  be  a  mere  co23y  of  the  former,  with 

the  addition  of  a  single  legacy  {p),  or  when  it  is  manifest 

that  the  latter  instrument  was  made  for  the  purpose  of  cx- 


tliat  the  son  wiis  entitled  to  \^w 
lej,'.icy  of  3000^.  in  iiddition  to  the 
U'ljiKy  of  4000/.  See  also  Accord. 
iliiiiii  f.  Fuller,  Kay,  G24.  Sec 
fmtlier  Att.-(ien.  r.  (ieorgc,  8  Sim. 
138.  Spire  r.  Smith,  1  Beav.  4U). 
Kohley  r.  Robluy,  2  Beav.  9.',. 
Tweedule  r.  Tweedule,  iO  Sim. 
■153.  Herti'ord  v.  Lowtlier,  7  Beav. 
i07.  Lyon  v.  f'olville,  1  Coll. 
449. 

(/,)  By  Sir  J.  Leach,  V.-C,  in 
lluist  ('.  Bench,  ')  Madd.  3r)8. 
Eusscll  r.  Dickson,  4  H.  L.  C.  293. 
Johnstone  v.  Lord  Ilarrowby, 
.lohiis.  425.  1  De  Ccx,  V.  &  ,T. 
183.  t 'reaswcU  v.  ('re«;\vell.  L.  K. 
«  K(|.  W).  Wilson  V.  O'Lcary,  L,  B. 
7  Cli.  448.  But  tho  (irehuniption 
may  lie  rebutted  if  the  Court  can 
find  in  the  context  of  the  instru- 
ments an  intention  that  the  latter 
Ril'tshall  be  substitutional:  lluBsell 
r.  Dickson,  4  H.  of  L.  293. 

(0  Baillie  t-.  Butterfield.  1  Cox, 


392.    See  also  Campbell  v.  Badnor, 

1  Bro.  C.  C.  272,  by  Lord  Loii-,'li- 
boi'()Uj,'li.     Martin   c.   Diinkwater, 

2  Beav.  215.     Russell  i:  Dickson, 

2  Dr.  &  Warr.  133,  137. 

(/)))  Heming  r.  Clutterbucl ,  I 
Bllgli,  N.  S.  491,  492.  ]5rine  r. 
Fervid',  V  Sim.  549.  But  see  also 
Walsh  c.  Gladstone,  1  Phill  Vh. 
C.  294.     Ante,\\  474. 

((.i)  See  Martin  r.  Drinkwatci',  2 
Beav.  215.     Yockney  v.  Hansard, 

3  Hare,  620.  Russell  r.  Dickson, 
2  Dr.  &  Warr.  133.  4  H.  L.  C.  293. 
Where  a  testator,  having  given  a 
general  legacy,  by  a  subse(|U('iit 
instrument  nudvcs  it  specific,  tlu! 
ademption  of  the  specilic  legacy, 
without  more,  will  not  set  up  the 
general  legacy :  Hertford  r.  Low- 
ther,  7  Beav.  107. 

(p)  Coote  V.  Boyd,  2  Bro.  C.  C. 
521.  Moggridge  v.  Thackwell,  1 
Ves.  472. 
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plaining  or  better  ascertaining  the  legacies  bequeathed  by  the 
former  (q). 

So  if  in  two  instruments  the  legacies  are  not  given  sim- 
jiliciter,  but  the  motive  of  the  gift  is  expressed,  and  in  both 
the  instruments  the  sawe  motive  is  expressed,  and  the  same 
sum  is  given,  the  Court  considers  the  two  coincidences  as 
raising  a  presumption  that  the  testator  did  not,  by  the  second 
instrument,  mean  a  second  gift,  but  meant  only  a  repetition 
of  the  former  gift  (/•).  But  the  Court  raises  this  presumption 
only  where  the  double  coincidence  occurs  of  the  same  motive 
and  the  same  sum  in  both  instruments  («)•  It  will  not  raise 
it  if  the  same  motive  be  expressed  in  both  instruments,  and 
the  sums  be  different :  Consequently,  the  legatee  is  in  such 
case  entitled  to  both  sums  (t). 

On  the  other  hand,  the  ordinary  inference  that  legacies  arc 
cumulative,  arising  from  the  fact  of  their  being  of  unequal 
amount,  or  cf  their  being  given  by  different  instruments,  may 


,  ^    »'■ 

M 

1. 

I 


(//)  Sec  upon  this  f^ubject,  Mayni' 
<>r  London  r.  Eussell,  Finch,  1?., 
I'Ki.  Duke  of  St.  Albans  v.  Beau- 
clerk,  2  Atk.  636.  Jackson  r. 
Jackson,  2  Cox,  ;35.  Allen  r. 
Callow,  :5  Yes.  289.  Barclay  i: 
AVaiiiwiiybt,  3  Ves.  462.  Osborne 
r.  Duke  of  Leeds,  .')  Ves.  36!>. 
(  iinie  r.  Pye,  17  Ves.  462.  Att.- 
Ce!!.  V.  Harley,  4  Madd.  263. 
(iillespie  r.  Alexander,  2  Sim.  & 
SUi.  145.  Hemming  r.  Gurrey,  1 
Sim.  &  Stu.  311.  Fiaser  r.  Byni,', 
I  l{us.s.  &  M.  90.  Strong  v.  In- 
gram, G  Sim.  197.  Adnam  r. 
Cole,  G  Beav.  3.53.  Saurey  t. 
lUunney,  5  De  G.  &  Sm,  698. 
'I'uckey  I'.  Hendei'son,  33  Beav. 
174.  It'  a  testator  e.xpresaly  de- 
clares one  gift  to  be  in  addition  to 
another,  and  in  another  instance 
makes  a  gift  without  any  such  de- 
claration, this  is  a  cirnin,.aiance,  to 
sliow  that  the  latter  was  intended 


not  to  be  additional  but  in  sub.sti- 
tution  :  Bnssell  v.  Dickson,  2  Dr. 
&  Warr.  139,  pT  Siigden,  ('.  of 
Ireland.  See  tlie  remarks  of 
Wigram,  \'.-C.,  on  this  point,  ia 
Lee  V.  Fain,  4  Hare,  219—221, 
233. 

(r)  Benyon  v.  Benyon,  17  Yes. 
34.  Hurst  V.  Beacli,  5  Madd.  358, 
bySirJ(din  Leach,  V.-C.  When: 
a  testatrix,  by  her  Will,  gave  an 
annuity  "  to  my  servant  K.  H.," 
and,  by  a  codicil,  an  amniity  of 
the  same  amount  "to  my  servant 
K.  H.,"  the  beijuests  were  held  to 
be  cumulative,  the  word  "servant" 
not  expressing  the  motire,\>\\\,  being 
descriptive  only :  Boch  v.  Callen, 
(i  Hare,  531. 

(d)  Mackinnon  v.  Peach,  2  Keen, 
5.55. 

(0  Hurst  V.  Beach,  5  Madd.  359. 
Lord  r.  Sutcliffe,  2  Sim.  273. 
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Lo  strengthened  by  internal  evidence  :  as,  where  one  is  given 
generally,  and  the  other  for  an  express  purpose  :  or  where 
one  reason  is  assigned  for  the  former,  and  another  for  the 
latter  (it);  or  where  the  legacies  are  not  cjtimlcm  (/eneris,  as 
where  an  annuity  and  a  sum  of  money  are  given  (r),  or  two 
annuities  of  the  same  amount  by  different  instruments,  the 
one  payable  quarterly,  the  other  half-yearly  (//) ;  or  where  one 
legacy  is  vested  and  another  contingent  (z). 

Before  leaving  this  subject  it  is  necessary  to  take  some 
notice  of  the  question  as  to  the  admissibility  of  parol  evidence, 
to  show  that  the  testator  did  or  did  not  intend  a  double  benefit. 
In  the  case  oi Hurst  v.  Bmch  (a),  Sir  John  Trench,  Y.-C,  had 
occasion  to  consider  the  point :  One  of  the  questions  before 
his  Honor  in  that  case  was,  whether  parol  evidence  was 
admissible  to  prove  that  the  testatrix  meant  a  legs  cy  of  •'iOO/., 
given  by  a  codicil,  as  a  substitution  merely  for  a  legacy  of 
iWOl.  given  by  her  Will :  Upon  which  his  Honor  gave  the 
following  judgment  {b) :  "  Upon  the  question  whether  evidence 
is  admissible  to  prove  that  the  testatrix  did  not  mean  that  the 
defendants  should  take  both  sums,  there  are  no  decisions  in 
Courts  of  Equity  :  There  are  obiter  uictn  for  the  admission  of 
such  testimony  (c) ;  but  in  Osborne  v.  J)uhe  of  Leeds,  the 
[loint  was  fully  argued,  and  Lord  Alvanley  appears  to  have 
inclined  against  receiving  it.  It  did  not,  however,  become 
necessary  there  to  decide  the  question.  It  is  to  be  collected 
from  the  Digest,  that  it  was  admitted  by  the  civil  law.     This 


Parol  eviJcncc 
of  testa toi's 
intuntiou. 


lit- 


(h)  Eiilfje?  f.  Morrison,  1  liio. 
( ;.  C.  .388. 

{x)  llasters  v.  Masters  1  P. 
Wins.  42.3,  424.  See  also  Atf.- 
(.U'.n.  r.  (iwv^e,  8  Sim.  1.38. 

ill)  Curiie  v.  I've,  17  Ves.  402. 

(::)  Hodges  v.  reaeock,  3  Ves. 
73.')  :  or  wlieie  one  is  payable  iin- 
iiiediately  on  the  testator's  deatli, 
iiiul  the  otlier  at  a  futura  period  : 
AVray  v.  Field,  2  Russ.  Clmnc.  Cus. 
2(il,  202.    See  also  Wright  ».  Ca- 


donaii.  2  Eden,  2;!!».    (!iiy  r.  Sharp, 

1  M.  &  K.  .'iHJ).     Suisse  V.  Lowther, 

2  Hare,    424.       Lee   r.    Pain,   4 
Hare,  22.3. 

{(i)  .")  Madd.  351. 

(ft)  IbLL,  3.19. 

{(')  See  Coote  r.  Boyd,  2  Bro. 
('.  C.  S28,  by  Lord  Thurlow  ;  and 
see  also  Hoolty  r.  Hatton,  1  Bro. 
C  ('.  3!)(),note.  James  v.  Semmens, 
2  H.  Black.  210. 


^i' 


I 
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Court  has  no  original  jurisdiction  in  testamentary  matters ; 
it  acts  with  respect  to  them  only  upon  the  ground  of 
administering  a  trust ;  and  is  bound  to  adopt,  in  questions  of 
legacy,  the  principles  and  rules  of  the  Ecclesiastical  Court. 
I  found  it  necessary,  therefore,  to  direct  inquiry  to  be  made  in 
that  Court  upon  this  point,  and  the  answer  that  I  have 
received  is  that  no  decision  has  taken  place  there  upon  this 
question,  and  that  no  settled  opinion  is  formed  upon  it  (J) : 
It  remains,  then,  to  bo  considered  upon  the  principles  of 
evidence  which  are  received  in  our  own  law.  Our  primary 
principle  is,  that  evidence  is  not  admissible  to  contradict  a 
written  instrument.  In  some  cases,  Courts  of  Kquitij  raim'  <i 
j)resiuiiptiou  mjahist  the  ai>pnrent  intention  of  a  testamentavji 
instnuncnt,  and  there  they  nill  receive  evidence  to  repel  tliat 
jn'esnmption ;  for  the  effect  of  such  testimony  is  not  to  show 
that  the  testator  did  not  mean  wha*;  he  has  said,  but,  on  the 
contrary,  to  prove  that  he  did  mean  what  he  has  expressed. 
Thus,  where  the  Court  raises  the  presumption  against  the 
intention  of  a  double  gift,  by  reason  that  the  sums  and  the 
motive  are  the  same  in  both  instruments,  it  will  receive 
evidence  that  the  testator  actually  intended  the  double  gift  lie 
has  expressed.  In  like  manner,  evidence  is  received  to  repel 
the  presumption  raised  against  an  executor's  title  to  the  resi- 
due, from  the  circumstance  of  a  legacy  given  to  him  ;  and  to 
repel  the  presumption  that  a  portion  is  satisfied  by  a  legacy. 
In  <dl  these  cases,  the  evidence  is  received  in  support  of  the 


{(I)  But  althoiii,'h  no  decisions 
may  be  found  as  to  the  adniissi- 
bihty  of  evidence  with  respect  to 
the  construction  of  a  Will  and 
codicil  givinj^  lofjacicK  to  the  same 
le^'atee,  yet  there  are  several  autho- 
rities for  the  admissibility,  in  the 
Ecclesiasticjil  Court,  of  parol  evi- 
dence, with  respect  to  the  factnvi 
of  the  instrument,  to  investigate 
quo  animo  the  act  wa.';  done  by  the 
testator  ;  as  whether  a  subsequent 
codicil  was  intended  as  a  substitute 


i'or,  and  conseijuently,  revocatoiy 
of  a  former  one,  or  not :  See  ante, 
J).  145  :  See  also  the  observations 
of  Lord  Loughborough  in  Cani]i- 
bell  r.  Radnor,  I  Bro.  C.  C.  272 ; 
and  of  Sir  H.  Jenner  Fust,  in 
Thorne  i\  Rooke,  2  Curt.  825—827. 
JIubbard  v,  Ale.vander,  3  C.  1). 
738,  where  evidence  by  one  of  the 
attesting  witnesses  to  one  of  two 
duplicate  codicils  was  adndtted  to 
show  that  they  were  not  two  dis- 
tinct ip  tr"ni«nt«. 


!i 
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apparent  effect  of  the  instrument,  and  not  against  it.  Hero 
the  evideuco  tendered  is  not  in  support  of  the  apparent 
effect  of  the  instrument,  but  directly  against  it.  This  codicil 
leaves  unrevoked  the  former  legacy  of  3001.  to  the  defendant, 
and  makes  to  him  a  further  substantive  gift  of  500L  The 
evidence  tendered  is,  that  the  testatrix  did  not  mean  this  as  ii 
further  gift  of  500/.,  but  meant  to  substitute  the  500/.  in  the 
place  of  the  former  300/.  I  am  of  opinion,  therefore,  that 
such  evidence  cannot  be  received  without  breaking  in  upon 
the  primary  rule,  that  parol  evidence  is  not  admissible 
against  the  expressed  eftect  of  a  written  instrument  "  ((■). 

In  (iiiij  v.  Sharp  {/),  Lord  Brougham  decided,  that 
evidence  of  a  testator's  dcrhiraiions  of  his  meaning  and  inten- 
tion were  inadmissible,  upon  the  question  whether  a  legacy 
was  cumulative  or  substitutional :  His  Lordship,  however, 
admitted  depositions  relating  to  the  amount  of  the  testator's 
property,  and  the  circumstances  of  his  family,  to  be  read  (/c 
lii'itc  esse.  It  became  unnecessary  to  decide  the  point  as  to 
their  admissibility,  the  learned  Judge  being  of  opinion,  that 
<'vcn  if  admitted,  the  evidence  wruld  not  alter  the  conclusion 
to  be  arrived  at  upon  a  duo  regard  to  the  construction  of  the 
instruments  themselves.  But  his  Lordship  adverted  to  the 
manifest  difterenee  between  the  declarations,  whether  verbal 
or  written,  of  a  testator,  and  the  proof  of  facts  and  circuni- 
fitiinces,  by  the  knowledge  of  which,  the  Court,  when  called 
upon  to  construe,  may  be  placed  in  the  same  situation  with 
the  party  who  made  the  instrument,  and  may  thereby  be  the 
better  able  to  understand  his  meaning  (f/). 


IIGI 


(«)  See  Accord.  Hall  v.  Hill,  1 
Dr.  &  AViirr.  94,  1  l(i.  Lee  r.  Piiin, 
4  Hare,  216.  See  2'ost,  j).  11 69 
]5ut  see  Weall  r.  Kice,  £  Kusfi.  \ 
il.  26.3.  Booker  v.  Allen,  ibid.  270. 

(/)  1  M.  &  K.  589. 

(r/)  See  Accord,  Martin  r.  Drink- 
vater,  2  Beav.  115.  Sec  also  Boys 
r.  Williams,  ante,  p.  1020.  Thiw 
in  Wilson  v.  O'Lenvy,  L.  R.,  1  Ch. 
448,  evi Jence  that  the  testator  had 


in  his  possession  an  earlier  codicil, 
at  tlie  time  he  made  the  later,  w  ii« 
iidniitted  so  far  as  it  went  to  pruvi; 
the  position  of  the  testator,  Imt 
was  rejected  so  far  as  it  suggested 
any  motive  for  his  making  the 
second  codicil.  In  this  case  also  n 
letter  written  to  the  testator  by 
his  solicitor  advising  him  to  re- 
copy  his  lirst  codicil  was  held  in- 
admissible. 


t» 


I!!|L,)J|(  I     »"  p 
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It  may  be  here  mentioned,  as  a  general  rule,  that  where  one 
legacy  is  given  as  a  mere  sithstitution  for  another,  the  substi- 
tuted gift  is  subject  to  the  incidents  of  the  original  one, 
although  it  is  not  so  expressed  in  the  testamentary  instru- 
ment (/<).  So  added  legacies  shall,  generally  speaking,  be 
subject  to  the  same  conditions  and  incidents  as  those  t:, 
which  they  are  added  (/).  But  this  is  not  a  universal 
rule  (k),  and  it  is  only  where  the  subject  of  the  first  gift  is 
given  absolutely,  or  made  defeasible,  that  the  second  gift  bas 
been  held  to  be  given  on  similar  terms  :  For  the  doctrine  has 
never  been  extended  so  far  as  to  alter  an  absolute  second 
gift  into  an  estate  for  life  only,  and  then  to  the  party  who 
was  named  in  the  first  gift  to  take  after  that  legatee's 
death  (0- 


fei  •  ' 
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SECTION   VIII. 

Of  the  Satinfaction  of  Debts  and  Portions  by  Leyaeies. 

It  is  a  r?ile  established  in  the  Courts  of  Equity,  that  wbei? 
a  debtor  bequeaths  to  his  creditor  a  legacy  equal  to,  or 
exceeding  the  amount  of,  his  debt,  it  shall  be  presumed,  in 
the  absence  of  any  intimation  of  a  contrary  intention,  that 
the  legacy  was  meant  by  the  testator  as  a  satisfaction  of  the 
debt  {m). 


{h)  Lencroft  r.  Maynard,  1  Yan. 
279.  Cooper  v.  Day,  3  Meriv. 
154,  Siiat'tesbuiy  v.  Marlburough, 
7  Sim.  '237.  Day  v.  Crol't,  4  Beav. 
501.  Ikistow  r.  Biistow,  5  lioav. 
289.  Post,  p.  1505  ef  ,<«/.  (wliert; 
till*  cases  as  to  legacy  duty  arc 
lollec'ted).  See  also  Duncan  r. 
Duncan,  27  Beav.  392.  John- 
stone V.  Lord  narrowl)y,  1  Du 
(lex,  F.  &  J.  183,  coram  Lord 
Campbell,  C.  Re  Corrie's  Will, 
32  Beav.  426.  Fisher  v.  Brierley, 
30  Beav.  267.  treats,  where  the 
lutler  k'gacy  is  n  distinct  substan- 
tive bc'iUest  :  Chatteris  v.  Young, 


2  Iluss.  Oh.  C.  183.  Alexander  r. 
Alexandir,  5  ]$eav.  518.  Huley 
r.  Bannister,  23  Beav.  336. 

(t)  Co()])er  r.  Day,  6  Madd,  31. 
Shaftesbury  r.  Marlbor(iii;,'ii,  7 
Sim,  137. 

(/.)  Ovi-rend  v.  Ourney,  7  Sim. 
128.  /.'(J  More'.s  Trust,'  10  Haro. 
171.  And  it  cannot  be  api)lieii 
unless  it  is  consistent  with  tlu^ 
terms  of  tlic  gift  and  the  .scope  of 
the  rest  of  the  Will  :  Kiii>,'  i. 
Tootel,  25  Beav.  2.3. 

(I)  Mann  v.  Fuller,  Kay,  dii. 

(m)  Brown  t'.  Dawson,  Preo 
Clianc.   240.      Talbot  v,  Shrcwj- 
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This  rule,  however,  though  It  has  long  prevailed,  has  met 
with  the  censure  of  several  eminent  Judges  ;  and  the  Courts 
have  inclined  to  lay  hold  of  any  minute  circumstances  where- 
upon to  ground  an  exception  to  it  («)• 

Thus  the  presumption  of  satisfaction  shall  not  ho  made,  rresinni.tion 
where  the  debt  was  not  contracted  till  after  the  making  of  the  rdj^i'^ttable'" 
Will :  for  the  testator  could  not  have  intended  hy  the  legacy 
to  have  satisfied  a  debt  which  did  not  then  exist  {n)  :  Nor 
where  the  debt  is  due  upon  a  current  account ;  for  the  state  of 
the  account,  and  on  whose  side  the  balance  lay,  might  be  un- 
known to  the  testator  {i>)  :  Xor  where  the  debt  was  upon  a 
I)ill  of  exchange,  or  other  negotiable  security ;  for  the  debt 
might  have  been  transferred  to  a  stranger  by  the  legatee  pass- 
ing away  the  instrument  (7). 

Again,  where  a  legacy  is  at  all  contingent  or  uncertain,  it  Where  leyacv 
[■hall  not  be  deemed  a  satisfaction  of  a  debt  (/) 
the  legacy  is   given   upon  the   contingency  of  the   legatee 
surviving  a  particular    person    or    period  (.s)  ;  or  where  the 
legacy  is   of  the   whole  or  part   of  a   residue ;    for  it  may 


,  contingent  oi' 

As   where    uncertain: 


Imrv,  ihid.  .■)i)4.  FowltT  r.  Fmvler, 
;i  I'.  Wins.  353.  Richardson  r. 
i'lWL't^p,  3  Atk.  ();").  (iayiiou  r. 
Wood,  1  l)ic'k,  331.  llainniond  r. 
Sniitli,  33  Beiiv.  452.  Atkiiisuu  v. 
I.ittlewduil,  L.  R.  18  Kq.  595.  7i',' 
l"l«'tolier,38  C,  I).  373.  So  a  le^'ucy 
may  n|>LTatc  as  a  sati.sfactioii  of  a 
<  iiveniint  :  Watlit-ii  v.  Smith,  4 
.Madil.  325.  lint  sif  (.'olc  r.  Wil- 
lard,  25  Beav.  .568.  Clinrlton  r. 
West,  30  lieav.  121.  I'.nt  where  the 
legacy  in  of  lens  amount  tliim  the; 
deht,  it  shall  not  he  deemefl  a  jiart 
liaynient  or  satisfaction  :  ( 'ran- 
nier's  case,  2  Salk.  508.  (iraliam 
1:  (iralmni,  1  Ves.  iSen.  263. 
Thynne  r.  Gleugall,  2  11.  L.  ('. 
153,  154. 

(71)  See  the  remarks  of  Sir  T. 
nnrke,  M.  It.,  in  Mathew.s  v.  Ma- 


thews, 2  Ves,  Sen.  (J3(i,  and  of 
Lord  Alvanley  in  Hineluliffe  r. 
Hinchclifle,  3  Ve.s.  52!»,  and  of 
Loril  (.'oltenhiim  in  Thynne  r. 
OlenKall,  2  II.  h.C.  153.  See  also 
Hales  r.  l)ar(11.3  P.eav.  324,  332. 
Smith  r.  Lyne,  2  V.  &  Coll.  ( 'h.  V. 
345.  Hassell  r.  Dawkins,  4  Drew. 
4(i8. 

(«)  Crannier's  case,  2  Salk.  508. 
.klls  r.  Wood,  2  P.  Wms.  132. 
Thomas  r.  Mennet,  2  V.  Wms.  343. 

(}i)  Rawlins  r.  I'owel,  1  1*.  Wms. 
2!)!). 

(7)  Carr  r.  Kastahrookc,  3  Yes. 

(r)  Nichoils  /•.  .Iiidson,  2  Atk. 
301/. 
(h)  Compton  V.  Sule,  2  J'.  Wms. 

mi: 
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possibly  turn  out,  after  all  the  claims  on  the  testator's  estate 
are  satisfied,  that  such  legacy  is  uot  of  equal  amount  with 
the  debt  (<).  So  a  provision  by  Will  that  the  legatee  shall 
have  the  interest  of  a  particular  fund,  or  other  proceeds,  J'ur 
life,  shall  not  be  deemed  a  satisfaction  of  a  sum  of  money 
which  the  legatee  is  entitled  to  claim  ahsolutch)  from  the 
testator  (/{)• 

Another  exception  to  the  rule  exists  in  cases  where  the 
legacy  is  not  payable  immediately  after  the  death  of  the 
testator :  f(n"  the  debt  is  due  at  the  death  of  the  testator,  ami 
therefore  the  legacy  must  be  so  too(.i).  Thus,  in  Mathnia 
V.  Mathcirsiy),  Sir  Thomas  Clarke,  M.  R,,  said,  that  he 
remembered  a  case  before  the  Lord  Chancellor  (Lord  Hanl- 
wicke)  where  an  old  lady,  indebted  to  a  servant  for  wages,  by 
Will  gave  ten  times  as  much  as  she  owed,  or  was  likely  to 
owe  :  yet  because  the  legacy  was  mnde  payable  in  a  mouth 
after  her  own  death,  the  Court  laid  hold  of  that  circumstance 
to  take  it  cat  of  the  general  rule  (*). 

A  further  exception  may  be  found  in  cases  where  t}ie  legacy 
and  debt  are  of  a  diH'erent  nature  (a)  ;  as  where  the  testator 
is  indebted  by  bond,  and  bocpieaths  an  interest  in  laud  to  his 
creditor  (h).  So  in  lUntldt  v.  (iiii!.ii(l((),  a  leasehold  estate 
of  the  testator's  was  subject  to  an  annuity  of  12/.  to  Mrs. 

(0  ^K^Vesf  r.  i'<iiiti't,  H^ox,  188;      Atk.   (iS),    Lord    Hardwicke  saic, 


tliyiinc  V.  Cllunj^all,  2  tt.  t.  I'. 
i54. 

(i()  Alleyn  v.  Allcyii,  2  Ves. 
Hen.  .17.  F(iisi.i,'lit  v.  (iiaut,  1 
VcB.  298. 

{x)  By  Lord  llardwii  ke,in  Clark 
r.  Si'.well,  3  Atk.  96.  See  also  At- 
kinson V.  Webb,  Tree.  Clianc.  23(i. 
>;iehollH  r.  Judson,  2  Atk.  300. 
ilalliews  V.  Mathews,  2  Yes.  Sen. 
635.  Haynes  v.  Mico,  1  I3ro.  C.  (J. 
129.  Jeacock  r.  Falkener,  1  Bro. 
C.  C.  295.  Adams  v.  Lavender, 
1  M'Clel.  &  Y.  41. 

(ly)  2  Yea.  Sen.  636. 

(x)  In  Richardson  r.  Greesc,  3 


that  legacies  to  servanln  h"'!  I'f'vi'i' 
been  held  lo  be  in  satiHfactiou  nf 
debts.  But  this  ease  mentioned  by 
Sir  T.  Clarke,  and  also  Chantey's 
ease,  1  P.  Wms.  408,  seem  to  de- 
cide that  they  are  to  be  so  con- 
sidered, unless  there  are  circain- 
stances  to  takii  the  case  out  ol'  \\w 
general  rule. 

(a)  See  the  observations  of  Loul 
Hardwicke  in  Bellasia  v.  Utlivvlt, 
1  Atk.  428. 

(6)  Eastwood  V.  Vuike,  2  P. 
Wms.  614.  Richardson  v.  Elphiii- 
Btone,  2  Ves.  463. 

(c)  3  Russ.  Chanc.  Gas.  140. 


^M!J, 
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liartlett  for  her  sole  use,  to  be  paid  to  her  half-yearly,  on  the 
27th  of  January,  and  the  27th  of  July :  He  devised  oil  his 
lands,  in  which  the  leasehold  was  included,  to  Richard  Clillard, 
paying  to  Mrs.  Bartlett  12L  per  annum,  by  half-yearly  pay- 
ments, to  be  made  on  the  27th  of  January  and  the  27  th  of 
July :  The  Lord  Chancellor  held,  that  although  the  amounts 
of  the  two  annuities  and  the  days  of  payment  were  precisely 
the  same,  yet  as  the  second  was  charged  upon  the  freehold 
as  well  as  the  leasehold  property,  and  was  payable  to  Mrs. 
Bartlett  generally  and  not  to  her  separate  use,  this  was 
sufficient  to  repel  the  presumption  that  the  second  annuity 
was  intended  as  a  satisfaction  of  the  first,  and  that  conse- 
(piently  both  were  payable.  In  Fourdrhi  v.  Goirdri/  (d),  a 
testator,  under  his  wife's  appointment,  was  entitled  to  lior 
iTsiduary  estate,  charged  with  her  pecuniary  legacies,  Inclitcl- 
iiig  one  of  lOOL  to  Anna  Jewitt,  and  another  of  100/.  to  INIary 
Ann  Myers,  who  was  a  married  woman,  to  her  separate  use, 
independent  of  her  husband  ;  and  it  was  left  to  his  discretion 
cither  to  pay  the  charges  in  his  lifetime,  or  to  direct  them  to 
1)0  paid  by  his  executors :  He  did  not  pay  them  in  his  life- 
time; but,  amongst  other  legacies,  which  by  his  Will  he 
(liroctcd  his  executors  to  pay,  was  a  sum  of  500/.  to  Anna 
•fpwitt,  and  a  sum  of  Kill/,  to  Mary  Ann  Myers,  not  limited  to 
liLT  separate  use  :  Sir  J.  |jeiu4i,  ^  ]^..  |ielt|  that  the  sum  of 
lllO/.  given  to  Anna  je^vi^  jjy  t|ie  nii|)ointmont  of  the  wife, 
was  satisfied  by  the  50(1/.  jic  (jtleallied  tiy  tjle  testator  ;  mid  tliat 
the  sum  of  100/.  bequeathed  to  Mary  Ann  Myers  was  \n 
addition  to,  and  not  a  satisfaction  of,  the  100/.  given  to  her 
separate  use  by  the  wife. 
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(d)  3  ^[.  &  K.  40!).  And  in 
Fiiirer  i'.  Piivk,  V.  C.  1).  ;?0!), 
Vice-Chanccllor  Ilidl  in  his  judg- 
ment aays :  "  This  case  seems  to 
1118  to  lie  within  the  principle  stated 
liy  the  M.  R.  in  Fourdiin  v. 
Uowdey,  wliere  lie  says  it  is  'a 
i|ii(stion  not  of  satisfaetion  but 
lieifuniiante,'  mid  hIsd  within  the 


case  of  Eowe  v.  Rowc  (2  l)e  G. 
&  Sin.  2!)4,  298),  in  which  Sir  J. 
Knif^ht  ]5rnce  rd'cned  to  liOi-d 
Lyndhuist's  observation  in  Hart- 
letl  r.  Gillard,  ithi  svp.  that  the 
circHinstanri'  of  the  ijift  of  one 
annuity  heinrj  for  separate  ttse,  anil 
another  not,  i«  a  material  fact." 
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Afjfain,  a  legacy  of  a  specific  chattel,  however  great  its 
value,  will  not  be  a  satisfaction  of  a  debt ;  unless  the  testator 
bequeaths  it  with  such  condition  expressed,  and  the  logatco 
accepts  it  by  way  of  satisfaction  (e). 

It  must  also  be  observed,  that  the  presumption  of  satisfac- 
tion may  be  counteracted  by  other  parts  of  the  Will :  As 
where  the  legacy  ajjpcars  to  be  giwen  dive  no  intuitu,  noma 
particular  purpose  being  expressed  as  the  ground  of  the 
bequest  (/)  :  or  where  there  is  an  express  direction  in  the 
Will  for  the  payment  of  all  debts  and  lef/acies  (fj). 

A  legacy  given  by  a  parent  to  a  child  is  regarded,  with 
respect  to  the  rule  in  question,  in  the  same  light  as  a  legacy 
to  a  stranger  (//)  :  Nor  is  a  Icjracy  given  by  a  husband  to  his 
wife  considered  upon  any  different  footing  (/). 

It  is  said  that  a  legacy  shall  in  all  cases  be  construed  as  a 
satisfaction,  in  case  t)     e  be  a  deficiency  of  assets  {k). 


<tf  th'-  satis- 
facticip  of 
liortiiins  by 
lei'ioies. 


With  respect  to  the  satisfaction  of  portions  by  legacies, 
the  rule  has  been  establislAcd,  with  much  fewer  exccptioiis 


(-•)  Byik'  r.  Byile,  1  Cox,  40. 

^f)  iratlifws  /•.  Mathews,  2  Ves. 
Sen.  (53.').     J 'oat,  p.  1 1  (57,  note  (</). 

(ly)  C'liancey's  i-ase,  1  P.  Wins. 
410,  411.  Richanlson  i:  (iict'se, 
a  Atk.  ri8.  Field  v.  :M(istin,  -2 
Dick.  U;i.  Hales  r.  Daiell,  ;J 
Beav.  ;524.  Letlil nidge  '■.  Tlim- 
low,  15  Boav.  334.  .1  llrii'S  r. 
^litclu'll,  20  Beav.  15.  Watlien  r. 
Smitli,  4  IMadd.  331.  Cliarlton  v. 
West,  30  ]3oav.  124.  Edniunds 
f.  Low,  3  Kay  &  J.  318,  in  wliiili 
last  case  Wood,  V.-C.  lieM  that 
.1  direction  to  pay  dehfn  (without 
more)  is  insufficient  to  rehut  the 
presumption.  See,  however,  con- 
tra, Cole  r.  Willard,  25  Beav.  5(>8. 
(ilover  V.  Hart.up,  34  lU-nv.  74, 
jiatt<j  compare  Atkinson  v.  Little- 
wood,  L.  R.  1 8  Eq.  595.  In  the  late 
.ase  of  Jlc  Huisli,  43  C.  1).  2(iO, 


the  decision  in  Edmunds  i'.  Lov , 
iilii  siqh,  was  disapproved  by 
Kay,  J.,  who  held  that  a  directimi 
liy  ;i  testator  that  his  "debts"  aiv 
to  lit'  paid  is  sufficient,  witliuiittlii' 
further  direction  to  ]iay  " lej,'acies,' 
t  exclude  the  presuiii])fi(in  that  a 
legacy  to  a  creditor,  e([ual  to,  w 
exceeding  the  debt,  is  a  satisfaction 
of  the  debt.  A  liability  on  ii 
covenant  made  on  marriage  is  ;i 
debt  within  the  meaning  of  a 
direction  "to  pay  dcl'ts:"  Coh' 
V.  Willard,  25  Beav.  572,  57:J, 
dissenting  from  Sir  J.  Leacli'x 
opinion  in  Wathen  v.  Smitli,  iihi 
snpra. 

(A)  Tolsonr.  Collins,  4  Ves. 48.-?, 
jiosf,  y.  1108. 

((■)  Fowler  r.  Fowler,  3  P.  Wins. 
353.     7iV  Fletcher,  38  C.  D.  37a. 

(A)  Toller,  337. 
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than  that  with  regard  to  the  Siuisfaction  of  debts,  that  where 
H  parent  is  under  obligation,  by  articles  or  settl.  aient,  to 
provide  portions  for  his  children,  and  he  afterwards  makes 
a  provision  by  Will  for  them,  such  testamentary  provision 
sliall,  piiiiid  facie,  be  presumed  to  be  a  sn'  sfaction  or  per- 
formance of  the  obligation  (/).  The  strong  inclination  of  the 
Courts  against  double  portions  has  cause  .1  this  rule  to  b*: 
sipplied  without  much  relaxation  (in). 

If,  therefore,  the  bequests  be  less  in  lu  aunt  than  the 
portions,  or  payable  at  different  periods,  such  legacies  will, 
notwithstanding,  be  considered  satisfactions,  either  in  full  or 
in  part  according  to  circumstances  (n).  So  though  a  gift 
of  a  whole  or  part  nf  a  residue  cannot  be  consicb  red  as 
a  satisfaction  ot'  a  debt  {<>),  yet  it  may  be  a  satisfii. 
tion  of  a  portion  altogether,  or  2>i'o  tontu  according  to  the 
araouat  (p).. 

But  this  presumption   may   be   repelled    or   fortified  by  PifMiiii|tioii 
intrinsic  evidence  derived  from  the  nature  of  the  two  pro-  leiielied  or " 
visions.    Where  the  two  provisions  are  of  the  same  nature,  f"'\''"l''  ''y 
i'  there  are  but  slight  differences  (q),  the  two  instruments  •-•^'''cn'^f. 


1*1 


[l]  Bnien  r.  Brueii,  2  Verii.  4^0. 
(,'oplev  r.  Copley,  1  P.  Wnis.  1  17. 
iloulson  V.  Moulsoii,  1  Bio.  C.  < '. 
SI  Aokwnrtli  V.  Ackwort'i,  1  I'.i  ■ .. 
C  C.  .307,  note.  A\'.iill  r.  llice, 
2  Rush.  &  M.  251.  Pajiilioii  r. 
Papillcin,  11  Him.  (142.  Thyiuiu 
r.  (Ilengall,  2H.  L.  0.  1.31. 

{in)  See  iilso  infni,  Pt.  in. 
Rk.  III.  Ch.  III.  §  II.,  as  to  the 
uilemption  of  legacies  given  as 
portions. 

(n)  Jesson  r.  .lesson,  2  Vern. 
2.J5.  Byde  v.  Byde,  1  Co.\,  44. 
Warren  v.  Warren,  1  Bro.  C.  V. 
30.").  Finch  v.  Fincli,  1  Ves.  .')34. 
Thyiine  v.  Glengall,  2  H.  L.  (J. 
1.').'^,  I.")4.  See  P'azakei'ley  v.  Gilli- 
lirauil.  (i  Sim.  591. 

(fl)  .'In'p,  p.  116.3. 

(p)  Tliynue  v.  (-ilengall,  2  ILL. 


C.  lUl,  154.  I).nv>  a  r.  Dawson, 
L.  li.  I  E(i.  504.  Neviii  r.  Diys- 
•lalc,  L.  U.  4  Eq.  517. 

((/)  Per  Turner,  L.  J.,  in  Coven- 
try f.  Chichester,  2  Heiiiui.  &  ^1. 
14!).  Cliichester  v.  ( 'oventiy,  L.  IL 
2  II.  L.  71.  Canipliell  r.  Canip- 
I'cll,  L.  K.  I  Eq.  :5s:j.  Russell  v. 
St.  Aiiljyn,  2  il  ]).  a98.  It  ix  not 
pos,-<ililc  to  tlffine  what  .are  to  lie 
considered  as  sliglit  differences 
helwt-en  two  provisions :  Sli"lit 
differences  are  such  as,  in  tlic 
opinion  of  the  judge,  leave  the 
two  provisions  substantially  of  tlic 
same  nature  ;  and  every  judge 
iiiu;,t  deoide  that  question  for  liini- 
self;  By  Sir  J.  Leach,  M.  II.,  i„ 
W'euU  r.  Rice,  2  Russ.  &  M.  268. 
McCarogher  r.  AViiieldon,  L.  li. 
:)   Ec|.  2;i().     Wliere  the  legacv  is 
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afford  intrinsic  evidenco  against  a  double  provision :  AViicre 
the  two  provisions  are  of  a  different  nature,  the  two  instru- 
ments afford  intrinsic  evidence  in  fa/our  of  a  double  pro- 
vision (r). 

It  must  be  further  observed,  that  a  lega-^y  by  a  father  to 
a  child  is  not  a  satisfaction  of  a  debt  due  to  the  child,  or  of 
moneys  owing  to  the  child  in  the  nature  of  a  debt,  in  any 
other  way  than  a  debt  due  from  a  sti  anger  would  be  satisfied 
by  such  legacy :  and  therefore  circumstances  of  difference, 
such  as  there  has  already  been  occasion  to  point  out  (s),  will 
be  laid  hold  of  by  the  Court  to  prevent  the  application  of 


cortingent,  it  shall  not  be  cou- 
Midevetl  a  .sjitisfactiou  of  the  por- 
tion :  Bellasis  v.  Uthwatt,  1  Atk. 
42(5,  428.  Hanlmry  v.  Hanbuiy, 
a  Iho.  C^  C.  352  ;  So  where  the 
legacy  is  given  divemo  iutuitii : 
See  Foster  r.  Evand,  ii  Sini.  15. 
( 'lover  V.  Hartcup,  34  Beav.  74. 

((•)  Chichester  v,  Coventry,  L,  R. 
a  H.  L.  71 .  Weall  v.  Rice,  2  Ruse. 
&  M.  2C7.  Paget  v.  Grenl'eli,  L.  R. 
(i  E<[.  7.  Ite  Tiissaud's  Estate,?) 
C.  1).  363.  The  qr.estion  whether 
a  }j;il'L  in  a  Will  is  a  satisfaction  of 
u  portion  given  in  a  settlement,  or 
a  portion  in  a  settlement  is  an 
ademption  of  a  gift  in  a  Will,  is 
one  of  intention.  The  rnle  that 
there  is  a  presumption  against 
•  louble  portions  is  founded  on  the 
assumption  that  the  maker  of  the 
serond  instrument  supposed  him- 
self to  be  substantially  satisfying 
the  obligations  of  the  first.  This 
rule  is  much  easier  of  application 
where  the  AVill  precedes  the  settle- 
ment than  where  the  settlement 
precedes  the  Will.  In  the  latter 
ease,  the  intention  to  satisfy  a 
lovenant  must  be  distinctly  ex- 
pi'esaed  or  clearly  indicated.    Great 


(lifl'erences  in  the  !<ums  given,  and 
in  the  limitiiticms  of  the  trusts  on 
which  they  are  given,  will  Lc 
taken  as  indications  that  the  },'ift 
in  the  Will  was  not  meant  in  satis- 
faction of  the  covenant.  Where, 
too,  the  gift  by  the  Will  is  not  to 
the  child,  but  to  trustees  to  pay 
debts  and  legacies,  and  then  t() 
pay  the  residue  to  the  child,  the 
form  of  the  gift  A\ill  be  taken  as 
an  indication  tliat  the  debt  due 
niider  the  settlement  must  he 
satisfied  before  the  residue  is 
declared:  Chichester  r.  Coventry, 
L.  R.  2  H.  L.  71.  There  is  a  marked 
distinction  betwijen  "ademption  ' 
and  "  satisfactiim."  In  the  former, 
tl>e  benefit  is  given  by  a  revocable 
instrument,  and  in  ;my  futiu'c 
gift  the  giver  may  declare  liis 
pleasure  as  to  the  second  gift  bcin;,' 
taken  in  substitution  for  the  first. 
In  the  case  of  the  gift  by  settle- 
ment, followed  by  a  Will,  the 
jiersons  to  be  benefited  have  tlio 
right  to  elect  Avhich  of  the  gifts 
they  will  tiike,  a  right  which  does 
not  arise  in  the  other  case ;  ib.  per 
Lord  Romilly. 
{»)  Ante,  p.  1103  et  seij. 
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the  r'llo  of  satisfaction  {t).  And  in  Hall  v.  Hill  (w),  where 
a  father  upon  the  marriage  of  his  daughter,  executed  to  the 
intendet'.  husband  his  bond  (with  a  warrant  of  attorney  for 
confessing  judgment  thereon),  conditioned  for  the  money  of 
800i.  by  instalments,  part  thereof  to  be  paid  during  his  life, 
and  the  residue  upon  his  decease,  and  the  intended  husband 
gave  a  bond  in  the  same  amount  to  the  trustees  of  the 
marriage  settlement,  which  was  settled  upon  the  intended 
wife  and  issue ;  and  then  the  father  bequeathed  to  his 
daughter  a  legacy  of  800^ ;  it  was  held  by  Sugden,  C,  of 
Ireland,  that  this  legacy  could  not  be  considered  as  a  satis- 
faction of  the  debt  due  to  the  husband,  notwithstanding 
Buch  debt  was,  in  substance,  a  portion. 

With  respect  to  rebutting  the  presumption  of  satisfaction  Admissibility 
of  a  debt  by  parol  evidence,  it  was  hoiden  by  Lord  Talbot,  evidence, 
in  Foioler  v.  Foxvler  {x),  that  such  evidence  was  not  admis- 
sible :  But  Lord  Eldon,  in  Wallace  v.  Pomfret  (y),  upon  the 
authority  of  the  cag3s  as  to  satisfaction  of  portions  (z),  held, 
that  parol  declarations  by  the  testator  are  admissible  in 
evidence,  to  repel  the  presumption  of  a  satisfaction  of  a  debt 
by  a  bequest  of  a  greater  amount,  even  where  such  decla- 
rations were  not  contemporaneous  with,  but  subsequent  to 
the  making  of  the  Will ;  and  although  the  expressions  in  the 
Will  may  afford  an  inference  in  favour  of  the  presumption. 
And  it  was  laid  down  by  Sir  J.  Leach,  in  Weall  y.  Rice  («), 
that  whether  the  two  instruments  afford  intrinsic  evidence  in 
favour  of  or  arjalnst  a  double  provision,  extrinsic  evidence  is 
tidmissiblc  of  the  real  intention  of  the  testator.  And  this 
proposition  seema  to  have  been  approved  of  by  Lord  Lang- 
dale  in  Lord  Glengall  v.  Barnard  (b).    And  it  is  now  settled 


111  'l 
'     It 
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(<)  Tolsoii  V.  Collins,  4  Ves.  483. 
Stocken  v.  Stooken,  4  Sim.  162. 
See  Plume  v.  Plume,  7  Ves.  258. 

(u)  1  Dr.  &  Warr.  94. 

(x)  3P.  Wms.  351. 

(y)  11  Ves.  647,  548.  But  this 
case  was  disapproved   by    Lord 

W.E. — VOL.  II. 


Ht.  Leonards  in  Hall  v.  Hill,  I 
Dr.  &  Warr.  94,  112.  Compare 
Ferris  v.  Goodburn,  27  L.  J.  Ch. 
674,  576. 

(a)  See  post,  p.  1197  et  aeq. 

(a)  2  Russ.  &  M.  267,  268. 

(6)  1  Keen,  769,  793,  794. 
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that  where  a  presumption  has  arisen  to  imply  an  intention  in 
the  Will  the  rule  is  that  parol  evidence  is  admissible  to  rebut 
such  presumption,  and  there  is  no  difference  in  this  respect 
between  a  deed  and  a  Will  (c). 
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SECTION  EC. 

Of  the  Release  of  Debts  by  Legacies  :  and  herewith  of  the  effect 
of  appointing  a  Debtor  or  a  Creditor  to  be  Executor. 

l.Ofa  Legacy  by  a  Creditor  to  his  Debtor. 
Where  a  creditor  bequeaths  a  leg^acy  to  his  debtor,  and 
either  does  not  notice  the  debt,  or  mentions  it  in  such  a 
manner  as  to  leave  his  intention  doubtful,  and  after  his 
death  the  securities  for  the  debt,  if  any  exist,  are  found 
uncaucelled  among  the  testator's  property,  the  Courts  of 
Equity  do  not  consiucr  the  legacy  to  the  debtor  as  neces- 
sarily, or  even  prima  facie,  a  release  or  extinguishment  of 
the  debt,  but  require  evidence  clearly  expressive  of  the 
intention  to  release  (d) :  And  if  such  intention  does  not 
appear  clearly  expressed  or  implied  on  the  face  of  the  Will, 
evidence  from  other  sources  will  be  admitted  (e).  Prima 
facie  a  bequest  to  a  debtor  of  the  debts  due  from  him  means 


(c)  Be  Tussaud's  Estate,  9  C.  D. 
363.  "You  look  at  the  Will  for 
some  expression  of  intention 
whether  one  or  both  are  to  be 
paid.  If  you  find  no  exp^dssion, 
then  you  are  driven  to  a  presump- 
tion of  law,  v/hich  only  arises  in 
the  absence  of  an  expressed  inten- 
tion to  give  a  double  portion. 
That  is  entirely  independent  of  the 
construction  of  the  Will.  When 
'ou  come  to  a  presumption  to 
imply  an  intention  in  the  Will, 
then  the  rule  always  is  that  you 
may  admit  parol  evidence  to  rebut 
such  pre8um])tion.  I  know  no 
distinction  in  this  respect  betwenn 
a  deed  and  a  Will.    The  whole 


fallacy  lies  in  supposing  that  it  is 
for  the  purpose  of  determining  the 
construction  of  the  instrument. 
You  first  construe  the  Will,  and  if 
in  any  way  a  presumption  arises, 
you  admit  evidence  to  rebut  that 
presumption,"  by  Cotton,  L.J.,  at 
p.  374. 

(d)  Wilniot  V.  Woodhouse,  4 
Bro.  C.  C.  226.  Jeffs  v.  Wood, 
2  P.  Wms.  132.  See  also  Hyde 
r.  Neate,  15  Sim.  554,  for  an 
example  of  a  Will  where  the 
lan},'unge  is  sufficient  to  show  that 
the  testator  intended  to  remit  the 
debts  of  the  legatees,  as  well  as  to 
give  them  their  h  jacies. 

(e)  Eden  v.  Smyth,  5  Ves.  341. 


€h.  II.  §  IX.]    Release  of  Debts  by  Legacies. 

the  debts  due  from  him  severally,  and  does  not  include  debts 
due  from  a  firm  of  which  he  is  a  member  (/). 

Where  a  testator  recites  that  a  legatee  is  indebted  in  a 
ce'iain  sum,  that  recital  binds  the  legatee,  except  in  case  of 
a  clear  mistake  of  figures  (g). 

It  must  be  observed,  that  if  the  testator  expressly  bequeaths 
the  debt  to  his  debtor,  this  being  no  more  than  a  release  by 
Will,  operates  only  as  a  legacy ;  and  the  debt  is  assets,  there- 
fore, subject  to  the  payment  of  the  testator's  debts  (li). 

Where  a  legatee  is  indebted  to  the  testator,  the  executor 
may  retain  the  legacy,  either  in  part  or  full  satisfaction  of 
the  debt,  by  way  of  set-ofiF  (t).  And  it  has  been  held,  that 
in  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of 
the  assets  of  the  testator,  in  a  ilue  course  of  administration, 
the  executor  may  retain  so  much  of  the  legacy  as  is  sufficient 
to  satisfy  a  debt  due  from  the  legatee  to  the  testator,  although 
the  remedy  for  such  debt  was,  at  the  time  of  the  death  of  the 
testator,  baired  by  the  Statute  of  Limitations  (k). 
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Retainer  and 
8et-off  of  a 
legacy,  in  re- 
spect of  a  debt 
due  from  the 
lagatee,  or 
party  clairaiog 
through  the 
legatee : 


It  is  dangerous  to  extend  the 
doctrine  of  this  case  :  Chester  v. 
Urwick,  23  Beav.  404. 

(/)  Ex  parte  Kirk,  Re  Bennett, 
5  0.  D.  800. 

((/)  Eobinsonv.  Bransby,6Madd. 
348.  See  also  Re  Aird's  Estate, 
12  C.  D.  291.  This  case  is  stated 
in  the  head  note  to  Re  Taylor's 
Estivu',  22  C.  D.  495,  not  to  have 
been  followed,  but  it  seems  from 
the  judgment  of  the  C.  A.  that 
lie  Taylor's  Estate  turned  on  a 
question  of  construction  unaffected 
ty  Re  Aird's  Estate. 

(h)  Rider  v.  Wager,  2  P.  Wms. 
331,  332.    Ante,  pp.  1029,  1030. 

(t)  Jeffs  V.  Wood,  2  P.  Wms. 
130.  Smith  v.  Smith,  3  GifT.  263. 
So  where  the  legatee  is  a  bank- 
rupt member  of  a  firm  indebted  to 


the  testator :  ibid.  So  a  retainer 
will  be  allowed  to  one  executor, 
out  of  a  legacy  to  his  co-executor, 
in  respect  of  a  devastavit  by  the 
latter :  Sims  v.  Doughty,  5  Ves. 
243. 

(k)  Courtenay  v.  Williams,  3 
Hare,  689.  Rose  v.  Gould,  15 
Beav.  189.  Coates  v.  Coates,  33 
Beav.  249.  Campbell  v.  Qr.iham, 
1  Russ.  k  M.  453.  See  the  remark 
of  Knight  Bruce,  V.-C,  in  Harvey 
V.  Palmer,  4  De  G.  &  Sm.  427. 
So  an  administrator  is  entitled  to 
set  off  against  the  share  of  one  of 
the  next  of  kin  the  whole  of  a  debt 
of  which  part  has  become  barred 
by  the  Statute  of  Linntations. 
Re  Cord  well's  estate,  L.  R.  20  Eq. 
C44.  Legatees  who  wern  also  next 
of  kin  of  the  testator,  brouglit  an 
t2 
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It  may  be  observed,  that  the  term  "  set-off  "  is  somewhat 
inaccurately  used  in  cases  of  this  kind.  The  proper  use 
of  that  expression  seems  applicable  only  to  the  mutual 
demand  of  debtor  and  creditor.  A  right  of  this  nature  m 
ra*ber  a  right  to  pay  out  of  the  fund  in  hand,  than  a  right 
to  set-off.  And  such  right  of  payment  can  only  arii 
where  there  is  a  right  to  receive  the  debt  so  to  be  paid; 
and  the  legacy  or  fund  so  to  be  applied  in  payment  of  the 
debt  must  be  payable  by  the  person  entitled  to  receive  the 
debt  (J).  Accordingly,  in  Cherry  v.  Boulthee  (m),  Thomas 
Boultbee  was  indebted  to  Catherine  Boulthee,  his  sister, 
in  the  sum  of  1,878?. :  He  became  bankrupt,  and  shortly 
after  his  bankruptcy,  Catherine  made  her  Will,  whereby  she 
gavo  legacies  of  5001.  and  2,000/.  to  her  executors,  in  trust 
to  pay  the  interest  thereof,  (as  to  the  5001.  after  the  decease 
of  her  mother,)  to  Thomas  Boultbee  for  his  life,  without 
power  of  anticipation,  and  free  from  his  debts ;  and  after 


action  against  the  executor  seeking 
rt  revocation  of  the  probate,  but 
failed,  and  were  ordered  to  pay 
the  executor's  costs  of  the  action. 
While  the  action  was  pending 
some  of  th*^  plaintiffs  assigned  and 
others  mortgaged  their  shares 
whether  imder  the  Will  or  on  an 
intestacy.  Afterwards  the  legatees 
commenced  an  action  against  the 
executor  in  the  Chancery  Division 
for  the  administration  of  the  estate. 
It  was  held  that  the  executor  was 
entitled  to  set  off  the  costs  in  the 
probate  suit  against  the  legacies, 
notwithstanding  the  assignments 
and  incumbrances.  Re  Knapman, 
18C.  D.  300. 

(I)  Cherry  v.  Boultbee,  4  M.  & 
Cr.  442,  447,  per  Lord  Cottenham, 
and  see  Re  Brian t,  39  C.  D.  471, 
479.  Re  Akonnan,  [18.91]  3  Ch. 
212,  219.  In  the  case  if  Re  Aker- 
nian  {vbirup.),  Kekewich,  J.,  says  : 


'The  principle  to  be  found  laid 
down  in  Cherry  v.  Boultbee  (uhi 
sup.),  and  also  in    Oourtenay  v. 
Williams  (3  Hare,  589),  and,  no 
doubt,  if  search  were  made,  in  many 
other  cases,  is  that  a  person  who 
owes  an  estate  money,  that  is  to  say, 
who  is  bound  to  increase  the  gene- 
ral mass  of  the  estate  by  a  con- 
tribution of  his  own,  cannot  claim 
an  aliquot  share  given  to  him  out  of 
that  mass,  without  first  making  the 
contribution  which   completes  it. 
Nothing  is  in  truth  retained  by 
the  representative  of  the  estate: 
nothing  is  in  strict  language  set- 
off; but  the  contributor  is  paid  by 
holding  in  his  hand  a  part  of  the 
mass,  which,  if  the  mass  were  com- 
pleted, he   would  receive  back," 
p.  219. 

(m)  2  Keen,  319 ;  affirmed  on 
appeal,  4  M.  &  Cr.  442, 
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his  decease  to  pay  the  principal  to  such  persons  as  he 
should  appoint,  and  in  default  of  appointment  to  his  exe- 
cutors and  administrators,  for  his  and  their  own  use  and 
benefit :  The  testatrix  did  not  prove  her  debi  under  her 
brothtr's  commission :  He  died  without  having  obtained 
his  certificate,  and  without  having  attempted  to  make  any 
appointment:  Lord  Langdale,  M.  R.,  held  (overruling  the 
case  of  Ex  parte  Mann  (n),  before  Sir  J.  Leach),  that  the 
executors  of  the  testatrix  had  no  right  to  set-off  the  debt 
due  from  Thomas  Boultbee  to  the  testatrix  against  the  lega- 
cies, but  that  the  assignee  of  Thomas  Boultbee  was  entitled 
to  so  much  of  the  legacies  as  the  assets  were  suflBcient  to 
pay :  And  this  decision  was  confirmed  by  Lord  Cottenham 
on  appeal :  And  his  Lordship  observed,  that  the  bankiuptcy 
of  the  debtor  having  taken  place  in  the  lifetime  of  the 
testatrix,  her  executors  never  were  entitled  to  receive  from 
the  assignees  more  than  the  dividends  of  the  debt ;  and 
jis  the  bankrupt  never  obtained  his  certificate,  he  was  never 
entitled  to  receive  the  legacy :  consequently  there  never 
was  a  time  at  which  the  same  person  was  entitled  to  receive 
the  legacy  and  liable  to  pay  the  entire  debt ;  and  therefore 
the  right  of  retaining  a  suflScient  sum  out  of  the  legacy 
to  pay  the  debt  could  never  have  vested  in  any  one  ;  though 
tbe  assignees  would  have  been  bound  to  allow  the  amount 
of  any  dividend  on  the  debt,  if  it  had  been  proved  (o). — 


(n)  Mont  &  M'Arth.  210. 

(o)  Cherry  v.  Boultbee,  4  M.  & 
Or.  442,  448.  These  observntions 
were  regarded  by  Shaclwell,  V.-C, 
in  Bell  v.  Bell,  17  Sim.  127,  as  de- 
cisive of  a  case  where  one  of  the 
creditors  of  an  insolvent  died  in- 
testate, leaving  the  insolvent  onts 
of  his  next  of  kin :  The  debtor 
had,  in  the  lifetime  of  the  in- 
teetate,  taken  the  benefit  of  the 
Act,  and  been  discharged,  having 
entered  the  debt  in  question  in 
his  schedule  :  and  th«)  V.-C.  held. 


that  the  administrators  of  the 
creditor  were  not  entitled  to  re- 
tain the  debt  out  of  the  insolvent's 
distributive  share  of  the  creditor's 
estate.  Cherrj  v.  Boultbee  has 
been  twice  followed  by  Hall,  V.-C, 
in  Re  Hodgson,  9  C.  D.  673,  and 
lie  Orpen,  16  C.  D.  202.  As  re- 
gards the  retainer  of  anything  in 
respect  of  a  dividend  luider  u 
bankruptcy,  the  Court  will  not 
necessarily  in  every  cose  of  a  bank- 
rupt legatee  direct  in  making  its 
order  that  some  sum  shall  be  de- 
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It  will  be  seen  that  in  this  case  the  claim  for  the  legacy 
arose  after  the  bankruptcy,  at  a  time  when  the  claim  of  the 
testatrix,  in  respect  of  the  debt  due  from  the  bankrupt,  was 
merely  a  ri\^ht  of  proof  against  his  estate  in  the  hands  of  the 
assignees :  And  the  decision,  therefore,  does  not  apply  to  a 
case  where  the  right  to  receive  and  the  liability  to  pay  both 
existed  at  the  time  of  the  bankruptcy  (p).  Where,  in  trutL, 
the  cross  demands  are  essentially  in  different  righus,  it  is  a 
general  rule,  of  equity  as  well  as  law,  that  one  of  such 
demands  cannot  be  applied  in  satisfaction  of  the  other 
(unless  the  right  to  do  so  be  conferred  by  agreement,  express 
or  implied,  which  the  Court  has  thought  itself  justified  in 
presuming  from  slight  circumstances  {q) :  Accordingly,  in 
Freeman  v.  Lomas  (r),  where  an  executor  and  trustee  of  a 
legacy,  who  was  also  residuary  legatee,  had  become  a  creditor 
of  the  husband  and  administrator  of  the  deceased  legatee  iu 
respeco  of  debts  incurred  since  he  had  become  her  adminis- 
trator :  it  was  held  by  Turner,  V.-C,  that  as  there  were  no 
circumstances  from  which  an  agreement  to  set-off  the  one 
demand  against  the  other  could  be  presumed,  the  debt  could 
not  be  set  off  against  the  legacy  (though  assets  were  ad- 
mitted) :  because  the  claims  existed  in  different  rights. 

It  does  not  seem  necessary  here  to  consider  in  detail,  how 

far  the  right  of  set-off  by  the  executor  extends,  in  case  of  a 

whose  husband  legacy  to  a  married  woman,  with  respect  to  debts  due  from 

is  indebted  to  ,        ,  ,  ,  ,  ,  ,      ,,       .   i 

tiie  testator's     her  husband  to  the  testator,  because  the  result  of  the  Married 

estate.  Women's  Property  Act,  ISfi'Z,  is  that  a  woman  marrief"".  after 

the  commencement  of  that  Act  (s)  will  be  entitled  to  hold  as 

her  separate  property  all  real  and  personal  property  belonging 


in  a  case  of  a 
legacy  to  a 
feme  covert 


ducted  by  the  executor  on  account 
01  a  dividend.  It  will  only  do  so 
when  it  has  been  ascertained  who 
are  the  creditors  claiming,  what  is 
the  amount  of  the  assets,  what  the 
costs  of  the  bankruptcy,  and  what 
the  amount  of  the  dividend,  su 
that  the  amount  to  be  deducted  or 
allowed  can  also  be  ascertained. 


Jie  Hodgson,  9  C.  D.  673,  676. 

(p)  Lee  V.  Egremont,  6  De  G. 
&  Sni.  348,  368.  See  Bousfield  v. 
Lawford,  1  De  Gex,  J.  &  S.  459. 

(g)  Freeman  v.  Lomas,  9  Hare, 
109,  114. 

(r)  9  Hare,  109. 

(s)  1  Jan.  1883. 


Ch,  II.  §  ix.J     Of  a  Debtor  appointed  Executor. 
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to  her  at  the  time  of  marriage,  or  acquired  by  or  devolving 
upon  her  after  marriage  {t),  and  therefore  her  husband  will 
have  no  interest  in  legacies  left  to  her.  Moreover,  a  woman 
married  befc  j  the  commencement  of  the  Act  will  be  entitled 
to  all  real  and  personal  property  as  her  separate  property, 
her  title  to  which  accrues  after  the  commencement  of  the 
Act  (m),  though  not  to  property  whether  vested  or  contingent 
and  whether  in  reversion  or  remainder,  her  title  to  which  was 
acquired  before,  though  it  falls  into  possession  after,  the 
commencement  of  the  Act  [x). 

Generally,  it  may  be  stated  that  the  result  of  the  authorities 
appears  to  be,  that  before  the  Married  Women's  Property 
Act,  1882,  where  a  debt  to  the  estate  of  a  testator  might  be 
set-off  by  the  executors  against  a  legacy  bequeathed  by  the 
testator  to  his  debtor,  such  debt  might  also  be  set-ofT  against 
a  legacy  bequeathed  by  the  testator  to  the  wife  of  the  debtor, 
subject  to  her  equity  (if  any)  in  the  legacy  {y). 

In  Harvey  v.  Palmer  {z),  leaseholds  had  been  bequeathed 
for  the  legatee's  personal  support  and  maintenance,  and  to 
be  entirely  fiee  from  any  claim,  charge  or  demand  of  his 
creditors:  And  Knight  Bruce,  V.-C,  held  that  the  lease- 
holds could  not  be  withheld  from  the  legatee  until  he  paid 
a  debt  due  from  him  to  the  testator ;  for  that  the  testator 
had  expressed  that  which  was  equivalent  to  a  declaration 
of  intention  that  they  should  not  be  so  withheld :  And  his 
Honor  seemed  to  doubt  whether,  in  any  case,  where  a  specific 
legatee  is  indebted  to  the  testator,  the  legacy  can  bs  with- 
held till  the  debt  is  paid. 

2.  The  effect  of  appointing  a  Debtor  to  be  Executor. 
It  will  be  convenient  to  consider  this  subject,  first,  as  to 


(0  45  &  46  Vict.  c.  75,  s.  2. 

(u)  HM,  s. 

(i)  Reid  V.  fteid,  31  C.  D.  402, 
and  ante,  p.  662. 

(y)  McMahon  v.  Burchell,  5 
Hare,  325.  M'Cormick  v.  Qarnett, 
2  Sm.  &  G.  37.  EUbank  v.  Monto- 


lieu,  5  Ves.  737.  Carr  v.  Taylor, 
10  Ves.  574.  Ex  parte  O'Ferrall, 
1  Glyn  &  Jam.  347.  Ruuking  v, 
Barnard,  5  Madd.  32.  Re  Briant, 
39  C.  D.  471. 
(a)  4  De  G.  &  Sm.  425. 
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the  effect  at  Common  Law,  of  the  testator's  appointing  his 
debtor  to  be  his  executor  ;    and  then  as  to  the  effect  in  Equity. 

Inasmuch  as  the  rules  of  Equity,  where  before  the  Judi- 
cature Acts  there  was  any  conflict  between  them  and  the 
rules  of  Common  Law,  prevail  (a),  the  effect  at  Common  Law 
of  the  appointment  by  a  testator  of  his  debtor  to  be  his 
executor  does  not  require  to  be  stated  at  length.  Generally 
it  may  be  stated  that  an  appointment  by  the  testator  of  his 
debtor,  whether  he  was  a  sole  debtor  or  one  of  several  joint 
debtors,  or  even  one  of  joint  and  several  debtors,  his  executor, 
operated  as  a  release  or  extinguishment  of  the  debt: 
The  principle  being  that  a  debt  is  merely  a  right  to  recc^er 
the  amount  by  way  of  action,  and  as  an  executor  could  not 
maintain  an  action  against  L  ^nself,  his  appointment  by  the 
creditor  to  that  office  suspended  the  action  for  the  debt :  And 
where  a  personal  action  is  once  suspended  by  the  voluntary 
act  of  the  party  entitled  to  it,  it  is  for  ever  gone  and  dis- 
charged. Thus  if  the  obligee  of  a  bond  makes  the  obligor 
his  executor,  this  amounts  at  law  to  a  release  of  the  debt  (b). 

Nor  is  the  case  varied  by  the  executor  dying  without  having 
either  proved  the  will  or  administered  (bb),  for  in  such  8  case 
also  the  debt  is  extinguished  and  the  administrator  cum 
tcstamento  annexo  can  bring  no  action  for  it.  There  seems  to 
be  some  doubt  whether  the  debt  of  a  sole  executor  who  does 
not  administer  and  refuses  probate  was  at  Common  Law 
released  (c) :  but  the  debt  of  one  of  several  executors  who 
refused  was  released  if  the  others  administered  {cc),  for  he 
must  have  been  made  a  co-plaintiff  in  all  actions  by  the  other 
executors.  Since  the  passing  of  '20  &  21  Vict.  c.  77,  s.  79, 
which  enacts  that  the  rights    of  an  executor  renouncing; 


(a)  Judic.  Act,  1873,  s.  25,  suhs. 
11.  See  per  Lord  Cairns  in  Pugh 
V.  Heath,  7  App.  Cas.  237. 

(6)  Needham's  case,  8  Co.  136,  a. 

(66)  Wankford  v.  Wankford,  1 
Salk.  299.  Wentw.  Off.  Ex.  c.  2 
(14th  Edit.).  Com.  Dig.  Admon. 
(B.  6.) 


(c)  Wankford  v.  Wankford,  1 
Salk.  .307.  See  contra,  Abram  v. 
Cunningham,  2  Ventr.  303,  and 
Butler's  notes  to  Co.  Lit.  264,  6. 

(cc)  I  Salk.  308.  Bac.  Abr.Tit. 
Exors.  (A.)  10,  note  to  Cabell  v. 
Vaughan,  1  Saund,  291. 
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probate  are  to  cease  as  if  he  had  not  been  named  an  executor 
ill  the  will,  it  would  seem  as  if  the  debt  of  a  renounciuf^ 
<;xecutor  is  not  released.  Tie  mere  fact  of  an  executor  not 
proving  does  not  seem  to  prevent  the  debt  being  released. 
At  all  events  an  opportunity  would  be  given  him  to  come  in 
iind  prove  ((i). 

It  must,  however,  be  observed,  that,  as  between  the  debtor 
executor  and  the  c:;editors  of  the  testator,  this  doctrine  was 
applicable  only  in  cases  where  there  were  assets  sufficient  to 
satisfy  the  testator's  debts  (dd)  :  For  it  would  be  unfair  to 
defraud  the  credii^ors  of  their  just  debts  by  a  release  which 
is  absolutely  volu:atary  (c) ;  And  therefore  the  debt  due  from 
the  executor  was  considered,  on  their  behalf,  as  assets  in  liis 
hands  (ee) :  Accordingly  it  was  said  by  Lord  Holt  (/),  that 
when  the  obligee  makes  the  obligor  his  executor,  the  debt  is 
assets,  and  the  making  him  executor  does  not  amount  to  a 
legacy,  but  to  payment  and  release  :  And  that  if  H.  be  bound 
to  J.  S.  in  a  bond  of  100/.,  and  then  J.  S.  makes  H.  his 
executor,  H.  hail  actually  received  so  much  money,  and  is 
nnswerable  for  it;  and  if  he  does  not  administer  so  much.,  it 
is  a  devastavit. 

It  must  further  be  remarked,  that,  where  the  debtor  is 
appointed  ex'icutor,  the  suspension  of  the  remed;'  is  the 
tohmtary  act  of  the  creditor,  and  therefore  the  action  was  for 
ever  gone :  But  the  effect  was  different,  where  the  remedy  is 
suspended  hy  the  act  of  law  (g) :  Thus,  if  administration  of  i>et)tor 
the  effects  of  a  creditor  were  committed  to  the  debtor,  this  atiministrator. 


((!)  lie  Applebee,  [1891]  3  Ch. 
422. 

[dd)  Bac.  Abr.  Exors.  (A.)  10. 

(e)  2  Black.  Com.  512  :  If  the 
testator,  says  Lord  Talbot,  in 
llrown  V.  Selwyn,  Cas.  temp.  Talb. 
241,  242,  had  expressly  given  it 
.way,  even  tliat  could  not  have 
screened  it  from  debts. 

(ee)  HoUiday  v.  Boas,  1  Boll. 
Abr.  920,  921.  Exors.  (G.)  pi.  13. 
Woodward  v.  Lord  Darcy,  Plowd. 


186.  Dorchester  v.  Webb,  Cro. 
Car.  373.  Touchst.  497,  498. 
Wankford  v.  Wankford,  1  Salk. 
305,  by  Holt,  C.  J.  The  author 
of  "The  Office  of  an  Executor," 
seems  to  be  of  opinion  that  the 
debt  will  be  assets  in  equity  only  : 
ch.  2,  pp.  73,  74,  14th  edit 

(/)  1  Salk.  306. 

{g)  Wankford  v.  Wankford,  1 
Salk.  303,  by  Powell,  J. 
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being  by  act  of  law,  was  held  to  bo  only  a  temporary  privation 
of  the  remedy  (h) :  Therefore,  if  the  obligor  of  a  bond  took 
out  administration  to  the  obligee,  and  died,  tho  administrator 
dc  bonis  non  of  the  obligee  might  maintain  aa  action  for  Buch 
debt  against  the  executor  of  the  obligor  (i).  Again,  if  the 
executrix  of  the  obligee  married  the  obligor,  such  marriage 
was  no  release  of  the  debt ;  for  the  testator  had  done  no  act 
to  discbarge  it  (A) :  Consequently,  the  remedy  was  merely 
suspended  by  the  legal  effect  of  tho  coverture ;  and,  on  her 
death,  the  administrator  de  bonis  non  was  equally  entitled  to 
that  debt,  as  to  any  others  outstanding  (l) :  But  if  the  obligee 
made  the  wife  of  the  obligor  his  executrix,  this  operated  as  a 
release  (m). 

It  was  decided  in  Caiveth  v.  PMllips  (n),  that  making  a 
debtor  executor  durante  minore  cetate  of  another  person  docs 
not  discharge  the  debt ;  on  the  ground  that  the  debtor  is  ouly 
executor  in  trust  for  the  other  during  his  minority. 

It  may  also  be  proper  in  this  pluoe  to  mention  the  case  of 
Stapleton  v.  Truelock  (o) :  There  the  testator  made  B.  and 
C.  his  executors,  and  added,  "  I  Will  that  C.  shall  pay  to  my 
other  executor  all  such  deb  ;s  as  he  oweth  me,  before  he  shall 
meddle  with  anything  of  th.  s  my  Will,  or  take  any  advantage 
of  this  my  Will  for  the  discharge  of  the  same  debts,  for  that 
I  have  made  him  one  of  my  executors : "  And  it  was  held 
that  C.  could  not  administer,  or  be  executor,  before  he  paid 
the  debts. 
In  Equity.  The  effect  in  equity  (p)  of  the  appointment  of  a  debtor  to 

the  oflBce  of  executor,  is,  as  there  has  already  beeu  occasion  to 
state,  that  the  debt  due  from  the  debtor  executor  is  considered 


{h)  Wentw.  Off,  Ex.  Ch.  2,  p. 
76,  14th  edit.  Needham's  case,  8 
Co.  136,  o.  Wankford  v.  Wank- 
ford,  1  Salk.  306,  by  Holt,  C.  J. 

(i)  Lockier  v.  Smith,  1  Sid.  79. 
Hudson  v.  Hudson,  1  Atk.  461. 

(fc)  Needham's  case,  8  Co.  136,  a. 
Co.  Lit.  264, 6.  Wankford  u.  Wank- 
ford, 1  Salk.  306,  by  Holt,  C.  J. 


{I)  Crosman's  case,  1  Leon.  320. 
Wankford  v.  Wankford,  1  Salk. 
306,  by  Holt,  C.  J.    Toller,  349. 

(m)  Fryer  v.  Gildridge,  Hob.  10. 
Re  Price,  11  C.  D.  163. 

(n)  1  Lord  Baym.  606. 

(o)  3  Leon.  2,  pi.  6. 

{p)  See  ante,  p.  1176. 
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to  have  been  paid  to  him  by  himself;  and  upon  this  suppo- 
sition it  is  an  established  rule  in  Equity  that  the  executor 
shall  be  accountable  for  the  amount  of  his  debt  as  assets  {q) : 
And  it  should  seem  to  be  now  clearly  settled,  that  the  debt 
is  general  assets,  not  only  for  the  payment  of  the  testator's 
debts,  but  also  of  his  legacies  (?•).  And  if  the  debt  were  a 
specialty  debt,  it  would  have  remained  so,  and  would  have 
retained  its  priority  as  against  the  estate  of  the  executor,  in 
the  event  of  his  death,  as  though  a  stranger  had  been 
appointed  executor  («). 

There  are,  indeed,  some  authorities  for  considering  the 
appointment  in  the  light  of  a  specific  legacy  to  the  debtor 
for  the  purpose  of  discharging  the  debt,  and  that,  therefore, 
although,  like  all  other  legacies,  it  shall  not  be  paid  or  re- 
tained till  the  debts  are  satisfied,  yet  the  executor  has  a  right 
to  it  exclusive  of  the  other  legatees  {t) :  And  Lord  Talbot,  in 
Brown  v.  Selwyn  (m),  speaks  of  the  question  as  being  at  that 
time  unsettled,  whether  such  a  debt  was  assets  to  pay  legacies 
in  general,  though  he  inclines  to  be  of  opinion  in  the  affirma- 
tive.    However,  Lord  Thurlow,  in  Carey  v.  Goodinge  (x), 


1179 


{q)  See  the  judgment  of  Lord 
Tenterden,  in  Freakley  v.  Fox,  9 
B.  &  C.  134.  In  Ingle  v.  Richards, 
28  Bear.  366,  a  testator  died  in 
1842,  having  appointed  T.  B.  and 
others  his  executors  :  T.  R.,  who 
owed  the  testator  3001.  on  his  pro- 
missory note,  did  not  prove  the 
Will  till  185o :  And  it  was  held 
by  Romilly,  M.  R.,  that  he  could 
not  then  set  up  the  Statute  of 
Limitations  in  respect  of  the  debt ; 
—that  the  act  of  proving  had  re- 
lation to  the  testator's  death  ;  and 
that  he  must  be  considered  as 
having  the  300J.  in  his  hands  as 
assets  and  be  charged  therewith, 
with  interest,  from  1855. 

(r)  Flud  V.  Rumcey,  Yelv.  160. 
Phillips  V.  Phillips,  2  Freeni.  11. 
Errington  v.  Evans,  2  Dick.  456. 
Carey  v.  Goodinge,  3  Bro.  C.  C. 


111.  Berry  v.  Usher,  11  Ves.  90. 
Simmons  v.  Gutteridge,  13  Ves. 
264.  Bac.  Abr.  Exors.  (A.)  10.  lie 
Price,  11  C.  D.  163.  See  also.  In 
the  goods  of  Boddington,  6  Notes 
of  Cas.  18.  Tomlin  v  Tomlin,  1 
Hare,  247. 

(s)  Turner  v.  Cox,  8  Moo.  P.  C. 
288,  315. 

(0  Co.  Litt  264,  6.  note  (1),  by 
Butler.  2  Black.  Com,  512.  Toller, 
349  :  But  Lord  Holt,  in  Wankford 
V.  Wankford,  1  Salk.  306,  denies 
that  the  making  a  debtor  executor 
amounts  to  a  legacy  :  And  even  if 
it  did,  it  should  seem  that  he  would 
have  no  right  of  retainer  against 
other  specific  legatees :   See  post, 

p.  i2n. 

(u)  Cas.  temp.  Talb.  242. 
(x)  3  Bro.  C.  C.  111. 
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and  Sir  William  Grant,  in  Berry  v.  Usher  {y),  treat  the  point 
as  perfectly  Settled,  tbat  the  appointment  of  a  debtor  to  be 
executor  is  no  more  than  a  parting  with  the  action,  and  that 
a  trust  is  accordingly  raised  in  equity,  not  only  for  a  residuary 
legatee  (z),  but  ""en  for  a  next  of  kin  (a). 

The  appoints.  3nt  of  a  debtor  as  executor  will  operate  even 
in  equity  as  a  release  of  the  debt  if  the  rights  of  creditors  are 
not  interfered  with,  and  there  is  evidence  to  show  the  inten- 
tion of  the  testator  to  release  i,ue  debt  by  the  appointme*;t, 
because,  there  being  a  legal  act  which  released  the  obligation, 
there  is  in  such  case  no  equity  against  the  debtor  to  deprive 
him  of  the  benefit  (b). 

3.  Of  the  effect  of  appointing  a  Creditor  to  be  Executor. 

There  has  already  been  occasion  to  consider  the  privilege 
enjoyed  by  a  creditor,  who  is  appointed  to  the  office  of  exe- 
cutor, of  retaining  for  his  own  debt  out  of  the  assets,  in 
priority  to  all  other  ci  editors  of  equal  degree  (c) :  But  it 
remains  further  to  investigate  how  far  that  appointment  and 
the  consequenc  privilege  operate  as  an  extinguishment  of  the 
claim  of  the  oxecutor. 

If  a  debtor  makes  his  creditor,  or  the  executor  of  his 
creditor,  his  executor,  this  alone  is  no  extinguishment  of  the 
debts  though  there  be  the  same  hand  to  receive  and  pay: 
Yet  if  the  executor  has  assets  of  the  debtor,  it  is  an  extin- 
guishment ;  becpuse  then  it  is  within  the  rule  that  the  person 


(y)  11  Ves.  90. 

(«)  Brown  v.  Oelwyn,  Cas.  temp. 
Talb.  240. 

(a)  Carey  v.  Qoodinge,  3  Bro.  C. 
C.  110. 

(6)  (Strong  V.  Bird,  L.  R.  18  Eq. 
316.  Sej  also  the  cauR  of  Be 
Applel)2e,  [1891]  3  Ch.  422,  in 
which  Strong  Bii'd  was  followed, 
and  in  which  tStirling,  J.,  diecueaes 
the  admiBsibility  of  evidence  to 
prove  (c)  the  intention  of  the 
testator  to  release  the  executor  by 
me(.JiB  of  his  a]>point7nent :  (6)  the 


intention  in  testator's  lifetime  to 
forgive  the  debt:  (c)  the  circum- 
stances rendering  it  inequitable  for 
the  I  ssiduary  legatee  to  refuse  to 
give  elTcct  to  the  intention  of  the 
testator  as  proved.  The  evideace 
would  seem  admissiblr  on  the 
ground  that  it  is  not  to  alter  or 
add  to  the  will,  but  merely  to 
negative  an  equity  in  favour  of 
the  residuary  legatee  arising  on  a 
presumption, 
(c)  See  ante,  p.  883  et  uq. 
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who  is  to  receive  the  money,  is  the  person  who  ought  to  pay 
it :  But  if  be  has  no  assets,  then  he  is  not  the  person  who 
ought  to  pay,  though  he  is  the  person  that  is  to  receive  it  (d)  : 
The  debt,  in  other  words,  is  not  extinct,  unless  upon  a  sup- 
position that  the  executor  has  assets,  which  he  may  retain  to 
pay  himself  (c). 

Therefore,  if  the  obligor  makes  the  obligee  his  executor, 
and  he  has  no  assets,  he  may  sue  the  heir,  if  the  heir  be 
bound  (/) :  But  it  is  said,  that  if  he  pay  himself  any  part  of 
his  debt  by  retaining  out  of  the  assets,  he  cannot  sue  the  heir 
for  the  residue ;  for  he  cannot  apportion  his  debt,  but,  he 
ou»ht  to  retain  goods  for  the  whole,  or  have  an  action  tor  the 
whole  against  the  heir  {g). 

The  law  is  the  sau.  e,  if  one  of  several  joint  and  several  wlicre  cno  of 
debtors  makes  their  common  creditor  his  executor :   There-  makes  the 
fore  if  such  an  executor  has  assets,  the  debt  is  extinct,  and  he  exLu'^'i. . 
cannot  sue  the  other  debtor ;  for  the  having  assets  amounts 
to  payment  {h).     Thus,  in  the  case  of  Locke  v.  Crosse  (i),  the 


(d)  Woodward  v.  Lonl  Darcy, 
Plowd.  185.  Fryer  v.  Gildridge, 
Hob.  10.  Cock  V.  Cross,  2  Lev. 
73.  Wankford  v.  Wankford,  1 
Salk.  305,  by  Holt,  C.  J. 

(e)  By  Powell,  J.,  in  Wankford 
V.  Wankford,  1  Salk.  304.  Ac- 
cordingly, where  a  promissory  note 
was,  at  maturity,  in  the  handi?  of 
the  payee,  who  wos  one  of  the  two 
executors  of  the  drawer,  and  it  was 
afterwards  endorsed  by  the  payee 
to  the  plaintiff,  who,  as  indorsee, 
sued  the  payee  and  his  co-executor 
a3  the  executors  of  the  drawer ; 
and  they  pleaded  the  facta  above 
stated,  alleging  also  that  the  payee 
had  assets  of  thr '  itor  before  the 
endorsi  meut ;  as  held,  that  the 
alleg'\tion  as  to  the  payee  having 
nsjets  were  material,  for  otherwise 
the  debt  was  not  gone,  and  the 
instrument  was  still  regotiable: 
It  was  further  held  that  the  alle- 


gation must  be  taken  to  mean  legal 
assets  presently  available  ;  and, 
therefore,  it  was  not  sustained  by 
proof  that  the  testator  had  devised 
to  the  payee  ix  house  charged  with 
a  sum  of  money,  payable  within 
twelve  months  after  his  death,  to 
be  applied  in  payment  of  debts  and 
legacies  :  Lowe  v,  Peskett,  16  C. 
B.  500.  Richards  v.  Moloney,  2 
Ir.  Ch.  1. 

(/)  1  Roll.  Abr.  940,  (M.)  pi.  .5. 
Pidgeon  v.  Pitts,  2  Show.  401,  pi. 
273.  Wankford  «.  Wankford,  1 
Salk.  304,  by  Powell,  J.  Co.  Lit. 
264,  6.  note  by  Butler. 

(g)  Woodward  v.  Lord  Darcy, 
Plowd,  185,  186.  Wentw.  Off.  Ex. 
78,  14th  edit. 

(/i)  Wankford  v.  Wankford,  1 
Salk.  305,  by  Holt,  C.  J. 

(i)  Cited  by  Holt,  C.  J.,  1  Sulk, 
305. 
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obligee  wat  made  executor  to  one  of  two  joint  and  several 
obligors,  and  in  an  action  by  him  against  the  other,  where 
the  matter  was  pleaded,  the  plea  was  held  to  be  bad,  because 
it  did  not  show  to  what  value  the  assets  were  that  the  plain- 
tiff administered :  but  if  the  defendant  had  shown  that  the 
plaintiff  had  administered  goods  to  the  value  of  the  debt  in 
demand,  it  had  been  a  good  plea. 

Again,  the  same  doctrine  prevails  where  the  debtor  appoints 
his  creditor  to  be  one  of  several  executors,  if  the  creditor 
administers  (k) :  But  if  the  creditor  neither  proves  the  Will, 
nor  acts  as  executor,  he  may  bring  an  action  against  the  other 
executor  (I) ;  nor  is  it  necessary,  to  enable  him  so  to  do,  that 
he  should  renounce  in  the  Court  of  Probate  (m).  So  if  the 
debtor  makes  the  creditor  and  another  his  executora,  and  the 
creditor  does  not  administer,  but  dies,  his  executor  shall  have 
an  action  against  the  surviving  f  xecutor  (n). 

It  may  be  proper,  iu  this  place,  to  mention  the  case  of 
Ashley  v.  Childers  (o) :  There  a  man  died  intestate,  and  a 
stranger  possessed  himself  of  the  intestate's  goods :  After- 
wards letters  of  administration  were  granted  to  a  creditor  of 
the  intestate,  who  brought  an  action  for  the  debt  due  to  him 
by  the  intestate,  against  the  stranger,  as  executor  of  his  own 
wrong :  The  question  was,  whether  the  creditor,  by  taking 
the  letters  of  administration,  had  not  suspended  his  action  for 
the  time  he  continued  to  be  administrator  :  And  Twisden,  J., 
held  that  he  had :  But  the  rest  of  the  Court  held,  that,  as 
there  was  an  averment  by  the  plaintiff  that  he  had  lo  assets 
to  satisfy  his  debt,  the  action  was  not  suspended,  but  was 
sustainable ;  for  the  reason  why  the  creditor's  taking  cut 
administration  is  said  to  suspend  or  extinguish  the  action, 
is  on  supposition  of  assets. 


(k)  Woodward  v.  Lord  Darcy, 
r  owd.  184.  Dorchester  v.  Webb, 
<  10.  Car.  372. 

(l)  Dorchester  v.  Webb,  W. 
Jones,  345. 

(m)  ilawlinson  v.  Shaw,  3  T.  K. 


657. 

(n)  Woodward  t>.  Lord  Darcy, 
Plowd.  184, 

(o)  1  Roll.  Abr.  940,  Extinguish- 
meat,  (M.^  pi.  5. 
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CHAPTER    THE    THIRD. 


OP    THE    ADEMPTION    OP    LEGACIES. 


IF  a  gift  to  one  legatee  in  the  earlier  part  of  a  Will  be  Adoaiption  by 
inconsistent  with  a  subsequent  gift  to  another  legatee  in  the  legacy. 
Will,  or  in  a  codicil,  this  inconsistency  operates  as  an  ademp- 
tion  or  revocation  of  the  earlier  gift  (a). 


SECTION    I. 
Of  the  Ademption  of  Specific  Legacies. 

The  general  rule  is,  that  in  order  to  complete  the  title  of  a 
specific  legatee  to  his  legacy,  the  thing  bequeathed  must,  at 
the  testator's  death,  remain  in  specie  as  described  in  the  Will : 
othei  vise  the  legacy  is  considered  as  revoked  by  ademption. 
For  instance,  if  the  legacy  be  of  a  specified  chattel  in  posses- 
sion, as  of  a  gold  chain,  or  a  bale  of  wool,  or  a  piece  of  cloth, 
the  legacy  is  adeemed,  not  only  by  the  testator's  selling  or 
otherwise  disposing  of  the  subject  in  his  lifetime,  but  also  if 
he  should  change  its  form  so  as  to  alter  the  specification  of 
it ;  as  if  he  should  convert  the  gold  chain  into  a  cup,  or  the 
wool  into  cloth,  or  make  the  piece  of  cloth  into  a  garment, 
the  legacy  shall  be  adeemed  (6). 

It  must  be  here  observed  that  the  rule  of  ademption  does  Demonstiatho 
not  apply  to  demonstrative  legacies :   i.  e.  to  legacies  of  so  '®8*'"'*  • 


(a)  See  Kermode  v.  McDonald, 
L.  R.  1  Eci.  459,  460.  L.  R.  3  Cli. 
584. 

(6)  Ashburner  v.  M'Guire,  2 
iiro.  C.  C.  110.  So  where  the  tes- 
tator took  the  goods  bequeathed 
with  him  on  a  voyage,  ard  the 
ship  was  lost  at  sea,  and  the 
goods    perished,    and     bo     was 


drowned ;  it  was  held,  that  as  it 
could  not  be  shown  that  the 
testator  died  before  the  goods 
perished,  the  legatee  hud  no  in- 
terest in  them,  and  no  claim  on 
the  money  for  which  they  had 
been  insured  :  Dummt  v.  Friend, 
.)  De  G.  &  Sm.  343.  See  aiite, 
p.  1072. 
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much  money  with  reference  to  a  particular  fund  for  payment: 
as  for  instance,  legacies  given  out  of  a  particular  stock  (r),  or 
debt  {d),  or  term  (e) :  for  although  the  particular  fund  be  not 
in  existence  at  the  testator's  death,  the  legatees  will  be 
entitled  to  satisfaction  out  of  the  general  estate  (/). 

It  is  now  proposed  further  to  consider  the  rule  above  laid 
down,  and  certain  qualifications  of  it,  by  applying  it  to  some 
of  the  examples  of  specific  legacies  heretofore  adduced  ig). 

As  to  the  ademption  of  specific  legacies  of  debts  and 
securities  for  money :  If  a  debt  specifically  bequeathed  be 
received  by  the  testator,  the  legacy  is  adeemed  :  because  the 
subject  is  extinguished,  and  nothing  remains  to  which  the 
words  of  the  Will  can  apply  {h).  Thus,  in  Rider  v.  Wager  (i), 
the  testator  specifically  bequeathed  to  A.  part  of  a  debt  due 
to  him  from  B.,  and  the  remainder  to  C. :  The  testator  called 
in  the  money :  And  Lord  King  determined  that  the  legacy 
was  extinguished ;  and  further  held  in  the  same  case,  the 
testator  having  bequeathed  to  D.  a  debt  which  D.  owed  him, 
that  this  legacy  was  adeemed  by  payment  of  the  money  iu 
his  lifetime  {j).  So  in  Barker  v.  Rayner  {k),  the  testator 
eifected  two  policies  of  insurance  on  the  life  of  his  wife,  the 
one  for  6001.  and  the  other  for  1,500Z.,  payable  to  himself, 
his  executors,  &c.,  within  six  months  of  his  wife's  death  :  By 
his  Will,  he  gave  all  his  right,  title,  and  interest  in  the  poli- 
cies, the  policies  themselves,  and  all  the  benefit  and  advantage 
thereof,  to  his  executors  and  trustees,  to  pay  the  yearly  pre- 
miums during  his  wife's  life ;  and  after  her  death,  he  directed 
certain  payments  to  be  made  out  of  the  money  to  be  received, 
and  the  remainder  to  be  placed  out  upon  securities  at  interest, 
and  disposed  of  the  principal  and  interest  by  the  Will :  He 
survived  his  wife,  and  himself  received  the  amount  of  the 
policies,  and,  after  applying  part  of  the  money  to  particular 


(c)  Ante,  p.  1027. 

(d)  A:  te.  p.  1030. 

(e)  Ante,  p.  1032. 
ff)  Ante,  p.  1021. 

is)  AnU,  p.  1022  et  seq. 


{h)    Badrick  v.  Stevens,  3  Hro. 
C.  C.  431. 

(i)  2  P.  Wms.  329,  330. 
(j)  is  P.  Wms.  331. 
{k)  5  Madd.  208. 
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purposes,  placed  the  remainder  out  at  interest  upon  securities, 
which  were  left  in  the  hands  of  the  executors :  Sir  John 
Leach  held,  that  the  specific  testamentary  disposition  of  the 
i)olicies  were  adeemed :  And  this  decision  was  confirmed  on 
appeal  by  Lord  Eldon  Q).    Again,  in  Gardner  v.  Hatton  (w), 
a  testator  bequeathed  the  interest  of  7,000i.  secured  on  mort- 
gage of  an  estate  at  Worstoad,  in  the  county  of  Norfolk, 
belonging  to  Mr.  Robert  Tuck ;    The  7,000Z.  and  interest 
were  received  after  the  date  of  the  Will  by  the  testator's 
agent,  on  his  account,  and  immediately  afterwards,  6,000i., 
part  of  it,  was  invested  on  a" other  mortgage,  and  the  re- 
mainder was  paid  into  a  bank  in  which  the  testator  had 
no  other  monies,  bu-  was  afterwards  drawn  out  by  a  person 
to  whom  the  testator  had  given  a  check  for  the  amount : 
And  Sir  L.  Shadvvell,  V.-C,  held  that  the  legacy  was  specific, 
and  notwithstanding  the  6,000Z.  remained  due  on  the  second 
mortgage  at  the  testator's  death,  that  the  legacy  was  wholly 
adeemed. 

So  a  partial  receipt  by  the  testator  of  the  debt  specifically 
bequeathed  will  operate  as  an  ademption  j)ro  tanto.  Thus, 
in  Ashbumer  v.  M'Guire  (n),  where  a  bond  debt  was 
bequeathed,  the  obligor  became  bankrupt,  and  the  testator 
received  a  dividend  under  the  commission  in  respect  of  the 
debt :  Lord  Thurlow  held,  tl'at  this  receipt  was  an  ademption 
]}?'o  tanto.  So  in  Fryer  v.  Morris  (o),  where  the  specific 
legacy  was  of  money  due  on  a  note  for  400i.,  and  the  testatrix 
veceived  3851. 18s.  of  the  debt.  Sir  William  Grant  determined 
that  the  receipt  of  that  sum  was  aa  ademption,  on  the  ground 
of  all  the  preceding  decisions,  riz.  that  the  thing  given  and 
described  no  longer  existed. 

Such  being  the  principle  by  which  the  ademption  of 
specific  legacies  is  governed,  the  fallacy  is  obvious  of  a  dis- 
tinction formerly  taken  with  respect  to  a  specific  legacy  of  a 
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[l)  2  Ruas.  Chanc.  Cos.  122,  See 
for  further  examples,  Birch  r.  Baker. 
MoBely,  375.  Stanley  v.  Potter,  2 
Cox,  180. 

W.E.~VOL.   II. 


(m)  6  Sim.  93. 

(m)  2  Bro.  C.  C.  108. 

(o)  9  Ves.  360. 
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debt,  viz.  between  a  compulsory  and  a  voluntary  payment  of 
it  to  the  testator ;  but  it  was  finally  established,  according  to 
the  words  of  Lord  Thurlow,  in  Humphries  v.  Humphries  {oo), 
that  "  the  only  rule  to  be  adhered  to  is  to  see  whether  the 
subject  of  the  specific  bequest  remained  in  specie  at  the  time 
of  the  testator's  death  ;  for  if  ib  did  not,  then  there  must  be 
au  end  of  the  bequest ;  and  the  idea  of  discussing  what  were 
the  particular  motives  and  intention  of  the  testator  in  each 
case,  in  destroying  the  subject  of  the  bequest,  would  be  pro- 
ductive of  endless  uncertainty  and  confusion  "  (>>). 

A  distinction  was  made  by  Sir  John  Stuart,  V.-C,  in  the 
case  of  Clark  v.  Broicne  {q),  between  the  gift  of  a  debt 
qua  debt  and  the  gift  of  the  sum  of  money  produced  vhen 
the  debt  shall  have  been  recovered  and  ceased  to  exist  as 
a  debt ;  as  for  example,  where  there  is  a  gift  of  "  whatever 
sum  may  be  received  from  my  claim  on  A.  B."  :  In  such  a 
case  it  may  be  inferred  that  the  testator  contemplated  the 
recovery  of  the  debt  in  his  own  lifetime,  >;nd  that  the  subject 
of  the  gift  is  not  the  debt  itself,  but  the  amount  recovered  in 
respect  of  it ;  and  the  receipt  of  such  amount  by  the  testator 
will  be  no  ademption :  at  all  events  if  he  sets  it  apart,  and 
does  not  mix  it  with  the  general  mass  of  his  property.  Bui 
from  this  decision,  as  well  as  from  that  of  Sir  W.  Grant  in 
the  earlier  case  of  Le  Grice  v.  Finch  (r),  Sir  G.  Jessel,  M.R., 
dissented  (s),  holding  these  cases  always  to  be  cases  of  construc- 
tion ;  that  is,  to  turn  on  the  question  whether  the  gift  was  of 
the  money  as  invested,  or  of  the  proceeds  of  the  fund  however 
invested  {t). 


(oo)  2  Cox,  185. 

(p)  Jonen  v.  Southall,  32  Beav. 
31.  For  an  instance  of  a  receipt 
wliich  does  not  amount  to  an 
ademption,  see  Graves  v.  Hughes, 
4  Madd.  381. 

{q)  2  Sra.  &  G.  524. 

(r)  3  Mer.  50. 

(«)  Harrison  v.  Jackson,  7  C.  D. 
339.    See  also  Manton  v.  Tabois, 


30  C  D.  92,  per  Bacon,  V.-C. 

(t)  In  Moore  v.  Moore,  29  Beav. 
496,  and  Morgan  v.  Thomas,  6  C. 
D.  176,  it  was  held,  on  the  cod- 
structiou  of  the  Wills  in  question, 
that  the  gift  was  of  the  proceeds 
of  the  fund  and  that  the  money 
could  be  traced.  See  Accord.  Je 
Johnstone's  Settleinent,  14  C.  D. 
162,  which  was  a  case  of  a  Will 
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When  stock  is  specifically  bequeithed,  and  it  does  not  ademption  of » 
wholly,  or  does  only  in  part  exist  at  the  testator's  death,  the  of  stock.  " 
legacy  will  either  be  totally  or  partially  adeemed,  as  the  case 
may  be.  Thus,  in  Ashhurner  v.  M'Guire  (u),  the  testator 
made  the  following  bequest :  "  To  A.,  now  at  school,  &c.,  my 
capital  stock  of  1,000/.  in  the  India  Company's  stock,  with 
the  dividends,  &c. : "  The  fund  was  afterwards  sold  by  the 
testatoi :  And  Lord  Thurlow  decided,  that  the  legacy  was 
adeemed  (x). 

And  it  is  said,  that  the  legacy  is  irretrievably  adeemed  by 
the  sale  of  the  stock ;  and  will  not  be  revived  by  a  new 
purchase  of  similar  stock  by  the  testator  (y).  In  Pattison  v. 
PattisoH  (^),  a  testator  gave  to  Margaret  Forbes,  whom  he 
afterwards  married,  among  other  bequests  the  sum  of  50/. 
Long  Annuities,  which  he  described  as  purchased  with 
1,000/.  left  him  by  the  Will  of  James  Tillard :  After  his 
marriage  he  made  a  codicil,  by  v  hich  he  confirmed  to  his 


made  in  exercise  of  a  power  of 
jippointnient,  and  the  legacies  were 
held  not  to  be  adeemed  by  a  sub- 
sequent change  of  investment. 

(n)  2  Bro.  C.  C.  108. 

{x)  Where  there  was  a  bequest 
<if "  IfiOOl.  D.  Stock  iu  the  London 
jind  North  Western  Railway  Com- 
jany  now  stanfMng  in  the  names 
<if  the  trustee  J  of  my  settlement," 
which  was  subsequently  to  the  Will 
paid  olF  by  the  company  and  re- 
invested by  the  testator's  desire  in 
the  purchase  of  other  securities,  it 
was  held  that  the  legacy  was 
Jideemed:  Harrison  v.  Jackson,  7 
0.  D.  339.  And  where  a  testator 
liaving  certain  debentures  at  the 
•late  of  his  Will  thereby  gave  "  all 
lay  debentures  "  upon  certain  trusts, 
and  after  tlie  date  of  the  Will  the 
testator  exercised  an  option  given 
to  him  by  the  company  who  had 
issued  the  debentures  and   con- 


verted them  into  del>enture  stock 
of  the  same  company  ;  it  was  Iield 
that  the  debenture  stock  did  noi, 
pass  :  Ee  Lane,  14  C.  D.  856.  A 
gift  of  "all  my  interest  in  the 
Coventry  Street  Estate  "  was  held 
to  be  adeemed  by  the  sale  of  the 
estnte  subsequently  to  the  Will, 
although  the  ^nirchase-money  stood 
on  deposit  at  the  testattn-'s  bankers 
at  the  time  of  his  death  :  Manton 
V.  Tabois,  30  C.  D.  92.  It  often 
happens  that  a  gift  held  not  to  be 
specific,  but  general,  fails  through 
the  non-existence  of  a  standanl  of 
value  :  Re  Gray,  36  C.  D.  205. 

(y)  But  see  the  dicta  of  Lonl 
Talbot  in  Partridge  v.  Partridge, 
Cas.  temp.  Talb.  227;  of  Lord 
Hardwicke  in  Avelyn  v.  Ward,  1 
Ves.  Sen.  426  ;  and  of  Sir  Thomas 
Clarke,  in  Drinkwater  v.  Falconer, 
2  Ves.  Sen.  625. 

(2)  1  M.  &  K.  12. 

U  2 


Ill;; 


;  I'      "I    ^ 


if 

i 

ill 


ftl 


1188 


Cases  wliero 
specific  legacy 
of  stock  is 
not  adeemed. 


Of  Legacies.        [Pt.  iii.  Bk.  iii, 

wife  the  benefits  given  to  her  by  his  Will,  in  addition  to  the 
provision  made  for  her  by  her  marriage  settlement :  He 
afterwards  sold  his  Ijong  Annuities,  and  with  the  produce 
purchased  new  Annuities,  which  diflfered  only  from  the  Lon" 
Annuities  by  being  terminable  a  quarter  of  a  year  sooner : 
Subsequently  to  this  transaction,  he  made  another  codicil, 
by  which  he  confirmed  his  Will  and  former  codicil :  And 
Sir  John  Leach,  M.  R.,  held,  that  the  legacy  of  501.  Long 
Annuities  was  adeemed :  his  Honour  observing  that  the  law 
settled,  that  a  legacy  is  adeemed  if  the  specific  thing  do  not 
exist  at  the  testator's  death. 

But  no  ademption  will  tako  place  when  the  stock  specifi- 
cally bequeathed  is  exchanged  by  act  of  law ;  as  when  a  fund 
is  converted  into  one  of  a  different  description  by  Act  of 
Parliament  (a)  ;  nor  where  the  stock  has  been  transferred 
into  another  fund  by  a  trustee  without  the  knowledge  or 
authority  of  the  testator  (h) ;  nor  where  the  stock  is  merely 
transferred  with  the  testator's  consent,  from  the  name  of 
his  trustee  into  his  own  (c) ;  or,  as  it  should  seem,  from  the 
names  of  old  to  those  of  new  trustees,  or  from  the  specified 
fund  to  a  fresh  security,  under  a  power  so  to  do :  Nor, 
perhaps,  will  the  legacy  be  adeemed,  when  the  testator  lends 
the  stock  specifically  bequeathed,  on  condition  of  its  bein;; 
replaced  {d). 

In  Basan  v.  Brandon  (e),  a  testator,  resident  in  Jamaica, 
bequeathed  to  A.  B.  2,000i.,  part  of  a  sum  of  7,000i.  in  the 
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(a)  PartriJge  v.  Partridge,  Cas. 
lemp.  Talb.  226.  Bronsdon  v. 
Winter,  Ambl.  59.  See  also  Oakes 
r.  Oakes,  9  Hare,  666. 

(6)  Shaftesbury  v.  Shaftesbury,  2 
Vern.  747.  So,  where  the  subject 
of  a  specific  legacy  was  sold  during 
tlie  testator's  lunacy,  by  his  son, 
it  was  jueld  by  Stuart,  V.-C,  that 
there  was  no  ademption  :  Jenkins 
V.  Jones,  Ii.  B.  i!  £q.  323.  But 
whire  after  the  WiU  a   testator 


was  found  a  lunatic  and  by  an 
order  in  the  lunacy  certain  shares 
.specifically  bequeathed  were  di- 
rected to  be  sold  and  the  procecdR 
invested  in  other  securiticu,  tiie 
bequest  of  such  shnriiu  was  held  to 
be  adeemed  •  Jones  v.  Green,  L.  K. 
5  Eq.  555.    Re  Freer,  22  C.  D.  622. 

(c)  Dingwell  f.  Askew,  1  Cox, 
427. 

(d)  1  Hop.  Leg.  3rd.  edit.  292. 
(«)  8  Sim.  171. 
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bands  of  his  agents  in  England  and  received  by  them  from 
the  Transport  Board  on  his  account :  The  testator  after- 
wards went  to  Philadelphia,  where  he  died :  Seven  days 
before  his  death,  he  wrote  to  his  agent  in  Jamaica,  desiring 
i)im  to  order  his  agents  in  England  to  invest  all  his  moneys 
in  their  hands  received  from  the  Transport  Board,  'U  any 
stock  most  beneficial  to  his  estate :  The  agent  wrote  accord- 
ingly ;  but,  some  time  before  his  letter  arrive  in  England, 
the  agents  there,  had,  of  their  own  accord,  invested  the 
whole  of  the  testator's  moneys  in  their  hands  in  the  four 
per  cents. :  And  Sir  L.  Shadwell,  V.-C,  held,  that  the  legacy 
was  not  adeemed :  his  Honor  being  of  opinion  that  the  un- 
authorized act  of  the  agents  could  not  alter  the  Will :  and 
that  a  mere  unexecuted  intention  to  change  the  state  of  a 
fund,  which  the  testator  might  have  revoked,  and  which,  in 
fact,  was  never  carried  into  execution,  cannot,  in  any  sense, 
be  considered  as  an  ademption. 
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If  a  partner,  under  articles  providing  for  the  renewal  of  the  Ademption  of 
partnership,  specifically  bequeaths  his  share  of  the  profits  of  partnerahip 
(naming  the  amount),  and  upon  the  expiration  of  the  old,  '*''*'^*  • 
new  articles  are  entered  into,  by  which    his  share  of  tlie 
profits   is    altered,    the    legacy   will    not    be    revoked    by 
ademption  (/). 

A.8  to  ademption  of  specific  legacies  of  goods,  it  must  be  Atleniption  of 
observe  J,  that  where  the   flisposition  of  the  subject  is  not  of  goods  t**^^ 
absolute,  the  legacy  will  not  be  adeemed :  As  where  a  tes- 
tator pawns  or  pledges  an  article  specifically  bequeathed,  a  "ot  by 
right  of  redemption  is  left  in  him,  and  passes  to  the  legatee 
at  bis  death  ;  so  as  to  enable  him  to  call  on  the  executor  to 
redeem  and  deliver  it  to  him  (g). 

The  ademption  of  a  specific  legacy  of  goods  will  some-  ^'"6"  ''>y 
times  be  effected  by  the  mere  removal  of  them  :  Thus  where 


(/)  Blackwell  v.  Child,  Ambl. 
260. 


(g)  Ashbumer  r.  M'Quire,  2  Bro. 
C.  C.  113,  by  Lord  Thurlow. 
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Cases  where 
no  ademption 
by  removal. 


the  testator  bequeathed  all  his  books  at  his  chambers  in  the 
Temple  ;  and  afterwards  removed  his  books  into  the  country, 
this  was  held  to  extinguish  the  legacy  (/t)*  So  where  the 
be<^uest  was  of  all  the  testator's  household  goods,  plate, 
linen,  china,  &c.,  &c.,  which  should  be  in  or  about  his  dwell- 
ing-house at  B.  at  the  time  of  his  death  ;  and  he  afterwards 
took  another  house,  into  which  he  removed  the  greater  part 
of  the  furniture  from  the  house  at  B. ;  this  removal  was  held 
un  ademption  {i).  Again,  where  the  testator  bequeathed  to 
his  wife  the  lease  of  his  house  in  Baker  Street,  and  the 
household  furniture,  plate,  pictures  and  certain  other  articles 
therein,  and  the  lease  having  expired  in  his  lifetime,  part  of 
the  furniture  was  sold,  and  the  remainder,  together  with  the 
plate,  pictures,  and  other  articles,  was  removed  to  a  house 
which  the  testator  took  in  Edward  Street,  it  was  held,  that 
the  legacy  was  adeemed ;  because  it  was  clear  that  the 
testator  made  the  bequest  of  the  furniture,  &c.,  with  reference 
to  giviug  the  lease,  and  that  he  had  in  contemplation  au 
enjoyment  of  the  house  with  the  furnitui'e,  &c.,  and,  con- 
sequently, that  the  bequest  had  totally  failed  by  the  change 
of  circumstances  (A'). 

But  no  ademption  by  removal,  it  should  seem,  will  take 
place,  where  the  goods  are  removed  for  their  preservation, 
as  to  save  them  from  fire  (I)  ;  or  where  they  are  removed  by 
fraud,  or  without  the  testator's  knowledge  or  authority  (hi)  ; 
or  where,  by  the  nature  of  the  place  described,  it  is  clear  that 
their  locality  was  not  referred  to,  as  essential  to  the  bequest 
as  in  the  case  of  a  specific  legacy  of  goods  in  a  ship  (n) ;  or 
where  the  testator  has  two  houses,  in  which  he  lives  altev- 


(/t)  Green  v.  Symonds,  1  Ero. 
C.  C.  129,  in  note.  But  see  Cun- 
ningham V.  Iloss,  post,  p.  1191. 
Norris  V.  Norris,  post,  p.  1191. 

(t)  Heseltine  v,  Heseltine,  3 
Mndd.  276.  See  also  Spencer  v. 
Spencer,  21  Beav.  548. 

(k)  Colleton  v.  Gaith,  6  Sim.  19. 


(I)  Cliiipnian  r.  Hart,  1  Vcs. 
Sen.  273.  lie  Johnston,  26  C.  D. 
538,  553. 

(j(i)  Shaftesbury  v.  Shaftesbury,  2 
Vem.  747. 

(n)  Chapman  v.  Hart,  1  Ves. 
Sen.  273, 
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iiately,  and  beiug  possessed  of  one  set  of  furniture  only, 
which  he  removes  with  himself  to  each  house,  bequeaths, 
while  residing  in  one  of  them,  all  his  furniture  in  that 
house  (o). 

In  Cunningham  v.  Ro88{'p),  a  testator  bequeathed  all  his 
bills,  bonds,  &c.,  belonging  to  him,  lying  in  the  lodgings  ho 
possessed  in  the  house  belonging  to  Mr.  Smith  :  At  his 
death  the  testator  had  no  effects  in  the  house  of  Mr.  Smith  : 
It  was  contended  that  the  legacy  failed,  on  the  authority  of 
the  case  of  Shaftesbury  v.  Shaftesbury  (q),  in  which  case  the 
testator  devised  to  his  wife  all  his  goods  that  should  be  iii 
his  house,  and  before  his  death,  he  removed  all  the  goods 
from  the  said  house,  and  the  devise  was  held  void  :  But  Sir 
George  Lee  was  of  opinion  that  the  present  case  differed 
froni  that ;  for  there  the  testator  devised  all  his  goods  that 
shonld  he  i.i  his  house,  which  implied,  that  should  be  there 
at  his  death  ;  but  in  the  present  case  the  words  were  only 
descriptive  of  what  the  fiestator  meant  to  bequeath ;  and 
therefore  it  was  immaterial  whether  they  remained  at  Smith's 
house  at  the  time  of  his  death  or  not. 

Again,  in  Norris  v.  Norris  (r),  a  testator  bequeathed  to  his 
wife  as  follows  : — "  All  my  interest  in  my  house  at  Lavender 
Hill,  the  furniture,  books,  pictures,  wines,  &c.,  &c. :  After 
the  date  of  his  Will,  the  testator  removed  from  Lavender  Hill 
to  Spencer  Lodge,  taking  with  him  furniture,  books,  pictures, 
wines,  and  plate :  He  afterwards  purchased  more  of  these 
articles,  and  died  at  Spencer  Lodge.  And  it  was  held  by 
Kuight  Bruce,  V.-C,  that  the  testator's  wife  was  entitled  to 
the  furniture,  books,  pictures,  wines,  and  plate,  which  he  had 
at  the  time  of  his  death. 
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As  to  the  ademption  of  specific  legacies  of  terms  for  years ;  Ademption  of 
generally  speaking,  when  the  testator  expresses  himself  in  tgfms7or 
the  present  tense,  and  all  the  words  directly  refer  to  a  lease  >''*"  = 


(o)  Land  «.  Devaynes,  4  Bro. 
C.  C.  637.  BawlinHon  v.  Rawlin- 
8on,  3  C.  D.  302. 


{p)  2  Cas.  temp.  Lee,  272. 
Iq)  2  Vem.  747. 
(r)  2  ColL  719. 
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of  which  he  was  then  possessed,  n  specific  legacy  of  such 
lease  will  be  adeemed  by  a  surrender  ;  and  a  new  term, 
acquired  by  the  testator  upon  a  renewal  of  the  surrendered 
lease,  will  not  pass  to  the  specific  legatee  (a)  :  but  such  an 
ademption  will,  it  appears,  be  effected  only  when  the  testator 
has  the  legal  estate  in  the  term  specifically  bequeathed  :  for 
nrhere  the  testator  is  merely  a  cestui  que  trust,  and  the 
equitable  interest  only  is  bequeathed,  the  Court  will  not 
permit  a  mere  surrender  of  the  old  lease  by  the  testator  and 
his  trustee  to  defeat  the  specific  legacy,  but  will  consider 
the  intention  of  the  testator  appearing  upon  the  Will  (t). 

And  even  before  section  24  of  the  Wills  Act,  no  such 
ademption  would  have  taken  place  when  the  expressions  of 
the  bequest  had  a  prospective  or  future  operation,  as  where 
they  were  of  "  all  the  estate  which  /  have  or  shall  hare  to 
come  in  the  land  held  by  me  under  a  lease  from  A."  («) ;  or 
where  the  old  lease  containing  a  covenant  on  the  part  of  the 
lessor  to  renew,  the  lessee  bequeathed  "  all  my  right  and 
interest  under  or  hy  virtue  of  the  lease"  («).  Lastly,  a 
surrender  of  a  lease  will  not  operate  as  an  ademption,  where 
the  bequest  is  not  specific ;  as  where  the  testator  devises  "  all 
and  singular  my  leasehold  estate,  goods,  chattels,  and  personal 
estate  whatsoever  "  {y). 

And  now,  by  stat.  1  Vict.  c.  26,  s.  28,  it  is  enacted,  "  that 
no  conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a  Will  of  or  relating  to  any  real  or  personal  estate 


1  Vict.  c.  26, 
«.  23: 

bequest  not  to 
be  rendered 
inoperative  by 

any  subsequent  therein  comprised,  except  an  act  by  which  such  Will  shall  be 

conveyance  or 

act-  («)  Abney  v.  Miller,  2  Atk.  593, 


597.  See  also  Rudstone  v.  Ander- 
son, 2  Ves.  Sen.  418.  Hone  v. 
Medcraft,  1  Bio.  C.  C.  261.  Porter 
r.  Smith,  16  Sim.  251.  Cooper  v. 
Mantell,  25S  B'^av.  223.  But  it 
must  be  remembered  that  by  sect. 
24  of  the  Wills  Act  every  "Will 
with  reference  to  real  and  personal 
estate  speaks  from  the  death  of 
the  testator,  unless  a  contrary  in- 
tention appears. 


(0  Carte  v.  Carte,  3  Atk.  174. 
Slatter  v.  Noton,  16  Ves.  201. 

(m)  James  v.  Dean,  11  Ves.  38.3, 
389.  Abney  v.  Miller,  2  Atk.  599. 
Slatter  v.  Noton,  16  Ves.  199. 
Colegrave  v.  Manby,  6  Madd.  84. 

(x)  1  Rop.  Leg.  311,  312,  3rd 
edit.' 

{y)  Stirling  v.  Lydiard,  3  Atk. 
199.  Digby  v.  Legard,  2  Dick. 
500.  See  ante,  p.  1034 :  but  see 
James  v.  Dean,  1 1  Ves.  390. 
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revoked  as  aforesaid,  shall  prevent  the  operation  of  the  Will 

with  respect  to  such  estate  or  interest  in  such  real  or  personal 

estate  as  the  testator  shall  have  power  to  dispose  of  hy  Will  at 

the  time  of  his  death  "  {z).     And  h\  section  24,  "  every  Will  Sect.  24. 

shall  he  construed,  \vith  referenc.    lo   the  real  estate  and  ]!^|"tr!le!i  t* 

personal  estate  comprised  in  it,  tc  speak  and  take  eflfect  as  if  "i^ok  ^r"'"  *•'« 

'  *•        ,  1         1       1  1        tlcntb  of  tho 

it  had  been  executed  immediately  before  the  death  of  the  tcstutor. 
testator,   unless  a   contrary  intention  shall   appear  by  tho 
WiU"(rt). 

The  consequence  of  the  23rd  section  above  stated  is,  that 
all  those  cases  in  which  it  was  formerly  held  that  a  Will  was 
revoked  by  an  alteration  of  the  estate  of  the  testator  are  put 
an  end  to,  and  a  Will  can  only  be  revoked  by  marriage,  by 
<?xpres8  declaration  in  writing,  or  by  burning,  &c.  Accord- 
ingly, where  a  testator  devised  real  estates,  and  by  a  subse- 
ijuent  void  deed,  attested  by  two  witnesses,  conveyed  them 
on  other  trusts,  it  was  held  that  tho  deed  was  not  p.  writin^^ 
declaring  an  intention  to  revoke  within  the  20th  section ; 
and,  therefore,  that  the  Will  operated  on  such  estate  and 
interest  as  tho  testator  possessed  in  the  property  at  his 
death  {h). 


ii 
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(;)  Thus  in  Saxton  v.  Saxton,  13 
0.  D.  359,  a  testator  bequeathed 
to  liis  -wife  all  his  term  and  in- 
terest in  a  leasehold  house  in  which 
lie  then  resided,  and  after  the  date 
of  the  AVill  purchased  the  freehold, 
and  it  was  held  that  the  wife  took 
the  freehold.  Notwithstanding 
this  enactment,  however,  if  a  tes- 
tator devises  real  estate  and  after- 
wards sells  it,  and  the  purchase  is 
not  completed  till  after  his  death, 
the  purchase-money  belongs  to  his 
personal  representatives  and  not  to 


his  devisee  :  Farrer  v.  Winterton, 
5  Beav.  1,  Ante,  p.  582.  Moor  v. 
Raisbeck,  12  Sim.  123.  See  Gale 
r.  Gale,  21  Beav.  349.  Blake  r. 
Blake,  16  C.  D.  481.  In  the  goods 
of  Lloyd,  9  P.  D.  65, 

(a)  The  cases  as  to  the  conslnic- 
tion  of  this  section  will  be  found 
collected,  ante,  pp.  175-179,  in 
notes  (<),  (w),  and  pott,  pp.  1298- 
1302. 

(6)  Ford  V.  De  Pontes,  30  Beav. 
572. 
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SECTION    II. 

Of  the  Ademption  of  Legacies  given  as  Portions. 

As  to  the  ademption  of  legacies  given  as  portions  to  cbildreii 
by  their  father :  On  this  subject  an  artificial  doctrine  prevails 
in  Courts  of  Equity,  the  establishment  of  which  has  excited 
the  regret  and  censure  of  more  than  one  eminent  modern 
Judge,  though  it  has  also  met  Avith  approbation  from  other 
high  authoiities.  The  rule  is,  that  where  a  father  gives  a 
legacy  to  a  child,  it  must  be  understood  as  a  portion,  although 
not  so  described  in  the  Will,  because  it  is  a  provision  by  a 
parent  for  his  child  (i'*  and  if  the  father  afterwards  advancesi 
u  portion  for  that  child,  as  upon  marriage,  it  will  be  a  com- 
plete ademption  of  the  legacy,  not  only  in  cases  where  the 
advancements  are  larger  than,  or  equal  to,  the  testamentary 
portions  {d),  but  also,  it  has  been  said,  in  cases  where  the 
sums  advanced  are  less  than  the  sums  bequeathed  {dd).  But 
it  was  decided  by  Lord  Cottenham,  in  Pym  v.  Loch/cr  (e). 


(c)  By  Lord  Eldon,  in  Ex  parte 
Pyc,  18  VcH.  153.  See  also  the 
judgment  of  Wigram,  V.-C,  in 
Suisse  V.  Lowther,  2  Hare,  434 
tt  seq.  The  doctrine  of  ademption 
of  legacies  f>  uuded  on  parental  or 
(/imM-parental  relation  applies  also 
to  cases  where  a  moral  obligation 
(ither  than  parental  or  gucm-paren- 
tnl  is  recognised  in  the  Will 
though  without  reference  to  any 
i^pecial  application  of  the  money  : 
V.'j  Pollock,  28  C.  D.  553. 

(</)  Ward  V.  Lant,  Free.  Chanc. 
182.  Jenkins  v.  PowpII,  2  Vern. 
116.  Upton  V.  Prince,  Gas.  temp. 
Talb.  71.  Scotton  v.  Scotton,  1 
Stra.  236.  Watson  v.  Lord  Lincoln, 
Ambl.  325.    Grave  v.  Salisbury,  I 


Bro.  C.  C.  427.  Carver  v.  Bowles, 
2  Rus!!i.  &  M.  301.  Montague  r. 
Montague,  15  Beav.  5(i5.  '22  Bea' . 
488.  Hopwood  V.  Hopwood,  7  H, 
L.  C.  728. 

(dd)  Huitop  V.  Whitmore,  1  P. 
Wms.  681.  Clarke  v.  Burgoine,  1 
Dick.  353.  Ex  parte  Pye,  18  Yes. 
153.  Where  a  sum  is  secured  by 
a  settlement  on  the  marriage  of 
tlie  child,  it  is  not  necessary  tlmt 
it  should  be  paid  in  order  to  oikn 
rate  as  an  ademption  of  a  previous 
legacy  :  Hopwood  v.  Hopwood,  7 
H.  L.  C.  728. 

(e)  5  M.  &  Or.  29.  Re  Pollock, 
28  C.  D.  652,  556.  See  Accord. 
Kirk  V.  Eddowes,  3  Hare,  515. 
Where  the  advance  is  a  gilt  of 


lit'  r-!, 
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afbcr  a  careful  investigation  of  all  the  authorities,  that  where 
the  portion  is  less  than  the  legacy,  it  shall  operate  only  as 
an  ademption  pro  tanto.  The  legacy  will  not  he  set  up  hy  a 
codicil,  made  after  the  settlement,  ratifying  and  confirming  the 
Will,  and  all  the  devises  and  hequests  therein  contained  {/). 
This  presumption  against  douhle  portions  will  net  be 
repelled,  although  there  may  be  a  diiference  between  the 
nature  of  the  provision  made  by  the  Will  and  of  the  provision 
under  the  subsequent  settlement  (.7).  And  therefore  the 
application  of  the  principle  of  ademption  will  not  be  prevented 
by  the  circumstance  that  the  limitations  of  the  portion  under 
the  Will  are  widely  different  from  the  limitations  of  the  portion 
under  the  settlement.  This  doctrine  Avns  settled  by  the  deci- 
sion of  the  House  of  Lords  in  Durham  v.  Wharton  (h).  In  this 
respect  there  is  a  distinction  between  the  principle  of  the 
ademption  of  legacies  given  as  portions,  and  that  of  the  satis- 
faction of  debts  by  legacies  (»). 


stock,  its  value  must  be  ascertained 
as  at  the  time  of  the  gift :  Watson 
r.  Watson,  33  Beav.  576. 

(/)  Booker  v.  Allen,  2  Ilus«.  & 
il.  270.  Powys  v.  Mansfield,  3 
J[ylne  &  Cr.  359.  Montague  r. 
Montngiie,  15  Beav.  565.  Hoinvood 
V.  Hopwood,  7  H.  L.  C.  728. 

(g)  Trimmer  v.  Bjiyne,  7  Ve.?. 
508.  Ex  parte  Pye,  18  Ves.  153. 
Hartopp  V.  Hartopp,  17  Ves.  184. 
Shetfield  v.  Coventry,  2  Kiies.  & 
M.  317.  Plutt  V.  Piatt,  3  Sim. 
503.  Phillips  V.  Phillips,  34  Beav. 
19.  Duwfloi.  V.  Dawscn,  L.  R.  4 
Ell.  504.  Where  the  scttlenu-nt  is 
made  after  the  Will  the  presunip 
tion  against  double  portions  will 
not  be  repelled  even  by  great 
differences  in  the  nature  of  the 
gift  by  Will,  and  the  obligations 
entered  into  by  the  testator  settlor 
under  the  settlement.  The  dif- 
ference between  such  a  cose  and 


the  elass  of  cases  of  wliieh  Chi- 
ciiester  v.  Coventry  is  a  leading 
example,  h  that  in  this  last  class  cf 
eases,  where  thesettlement  precedes 
the  Will  a  debt  has  been  created 
anterior  to  the  gift  by  Will  and  the 
<;ift  has  been  construed  not  as  a 
satisfaction  of  the  debt,  but  rather 
as  an  additiimal  bounty,  especially 
whei-e  the  Will  contains  an  express 
direction  lor  payment  cf  debts  ; 
Dawson?'.  DawHon, nbi sup.  Cooper 
r.  Muedonald,  L.  R.  16  %  258. 
Stevenson  r.  Masson,  L.  R.  17  Eq. 
78.  The  direction  to  pay  debts 
seems  inunaterial  where  the  Will 
precedes  the  settlement :  Cooper 
1'.  Muedonald,  nhi  sup. 

(h)  10  Bligh,  526.  3  CI.  &  Fin. 
146. 

(t)  Monck  V.  Monck,  1  Ball  & 
Beat.  298.  Durham  v.  Wharton, 
10  Bligh,  545.  Accordingly,  if  » 
parent,  having  made  a  Will  be- 
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It  was  formerly  considered  that  where  the  bequest  to  the 
child  is  of  a  residue  or  part  of  a  residue,  the  subsequent 
advance  cannot  operate  as  an  ademption  :  because  such  a  gift 
cannot  be  considered  as  a  legacy  of  a  portion,  which  must 
mean  a  legacy  of  a  definite  sum  {k).  But  a  contrary  doctrine 
is  now  fully  established  (0- 


ilJ 


\:i\^l 


t  •; 


!i^'' 


M^'• 


<|ueatliing  a  certain  simi  to  u 
<:bild,  takes  upon  himself  to  make 
u  settlement  of  it,  the  variance 
lietween  the  provisions  of  the 
Will  and  those  of  the  settlement 
affords  no  argument  against  the 
portion  being  a  satisfaction  of  the 
legacy  :  Where,  therefore,  a  father 
makes  an  absolute  gift  by  Iiis  Will 
to  his  child,  and  afterwards,  on 
the  marriage  of  that  child,  settles 
a  like  sum  on  the  husband  and 
wife  and  their  children,  the  pro- 
vision of  the  settlement  is  a  satis- 
faction of  the  legacy :  Barry  v. 
Harding,  1  J.  &  Lat.  475.  Again, 
where  a  legacy  is  givun  to  M.  with 
a  contingent  limitation  over  to  N., 
in  the  event  of  M.  dying  without 
children,  and  the  legacy  to  M.  is 
adeenieil  by  a  subsequent  gift  to 
M.  in  the  lifetime  of  the  testatrix, 
to  which  no  liinitation  in  favour 
of  N.  is  attached  ;  the  legacy  is 
not  merely  adeemed  as  to  M.,  but 
«!Xtinguished  as  to  N. :  Twining 
r.  Powell,  2  Coll.  262.  See  Garner 
■i\  Holmes,  Cas.  temp.  Napier,  132, 
133.  Phillips  1).  Phillips,  34  Keav. 
19.  M'Carogher  r.  Whieldon, 
L.  R.  3  E(i.  236.  In  Chichester  v. 
Coventry,  L.  R.  2  H.  L.  71,  it  was 
laid  down  that  the  question 
whether  a  gift  in  a  Will  is  a  satis- 
faction of  a  portion  given  in  a 
settlement,  or  a  portion  in  a  settle- 
ment is  an  ademption  of  a  gift  in 
a  Will,  ia  one  of  intention,  and 


that  the  rule  that  there  is  a  pre- 
sumption against  doubl  ^  jrtionb 
is  founded  on  the  assumption  that 
the  maker  of  the  second  instru- 
ment supposed  himself  to  be  sub- 
stantially satisfying  the  obligations 
of  the  first.  This  rule  is  much 
easier  of  application  where  the 
Will  precedes  the  settlement  than 
where  the  settlement  precedes  tiie 
Will.  In  the  latter  case,  the  in- 
tention to  satisfy  u  covenant  must 
be  distinctly  expressed  or  clearly 
indicated.  Great  ditl'erences  in  tlie 
sums  given,  and  in  the  limitations 
of  the  trusts  on  which  they  are 
given,  will  be  taken  as  indications 
that  the  gift  in  the  Will  was  not 
meant  in  satisfaction  of  the  cove- 
nant. Where,  too,  the  gift  by  the 
Wil:  is  not  to  the  child,  but  to 
trustees  to  pay  debts  and  legacies, 
and  then  to  pay  the  residue  to  tlie 
child,  the  form  of  the  gift  will  be 
taken  as  an  indication  that  the  debt 
due  under  the  settlement  must  bo 
paid  before  the  residue  is  declared. 
Chichester  v.  Coventry,  svp'-a.  He 
Tussaud's  Estate,  9  C.  D.  363.  For 
a  case  where  the  obligation  under 
the  settlement  was  held  not  to  be 
a  debt  payable  before  the  declara- 
tion of  the  residue,  see  Bennett  r. 
Houldsworth,  6  C.  D.  671. 

(i)  See  Farnham  v.  Phillips,  2 
Atk.  215. 

(1)  Mcnteflore  v.  Guedalla,  1  De 
Gex,  F.  &  J.  83.  See  also  SchofieUl 
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The  presumption,  however,  will  not  prevail,  whero  the 
testamentary  portion  and  suhsequent  advancement  are  not 
ejiisdem  generis  {ni) ;  or  where  the  subsequent  advancement 
depends  upon  a  contingency,  and  the  testamentary  portion 
is  certain  (n) :  or  where  a  legacy  or  advancement  is  not 
merely  given  as  a  portion,  but  is  expressed  to  be  made  in 
lieu  of,  or  compensation  for,  an  interest  to  whi'ih  the  child 
was  entitled  (o) :  In  such  cases  the  presumptive  ademption 
by  advancement  will  not  take  place.  It  should  seem  also, 
that  the  principle  does  not  extend  to  devises  of  real 
estate  (p). 

Likewise,  this  presumption  may  be  rebutted  or  confirmed  Admissibility 
by  the  application  of  parol  evidence  of  a  different  intention  eviilence. 
by  the  testator  (7).     And  where  evidence  is  admissible  for 
that  purpose,  counter-evidenot;   is  also  admissible  :  And  it 
was  held  by  Sir  John  Leach,  M.  11.,  in  Booker  v.  Allen  (r). 


V.  Heap,  27  Beav.  93.  Beckton  v. 
Barton,  27  Beav.  99.  But  the 
rules  as  to  double  portions  though 
to  a  certain  extent  applied  to  gifts 
of  residue  in  Montetiore  r.  Gue- 
dalla,  ubi  sup.,  will  not  be  applied 
lor  the  benefit  of  a  widow  or 
stranger  who  may  have  an  interest 
ill  the  residue  whether  an  interest 
lor  life  or  in  the  cajiital  of  the 
residue,  the  object  of  the  rulu 
being  to  secure  equality  among 
the  children :  Meinertzagen  v, 
AValters,  L.  R.  7  Oh.  670. 

(m)  Holmes  v.  Holme?,  1  Bro. 
C.  C.  555.  Davys  t>.  Boucher,  .3  Y. 
&  Coll.  411.  A  gift  of  a  sum 
of  money  to  the  husband  of  a 
daughter,  by  her  father,  mnvlicitn; 
after  marriage,  is  not  an  ademp- 
tion of  a  legacy  given  by  him  to  his 
daughter ;  Ravenscrol't  v.  Jones, 
32  Beav.  CC9.  Nor  is  an  advance 
to  the  daughter  herself  of  a  sum 
for  her  marriage  outfit,  ibid.     Nor 


occasional  small  gifts,  nor  an 
annual  allowance  of  a  small  sum  : 
Watson  t:  Watson,  33  Beav.  574. 
Schotield  V.  Heap,  27  Beav.  93. 

(h)  Spinks  V.  Robins,  2  Atk. 
491.  See  further,  C'ron'])ton  r.  Sale, 
2  P.  Wnis.  5 -.3.  But  see  also  the 
observations  of  Lord  Cottenhaiu 
in  Powys  r.  JIansfiehl,  3  Mylne  & 
Cr.  374,  37.-). 

(i>)  J]augli  V.  Read,  1  A'es. 
2J7.  But  see  the  observations  of 
Lord  Lyndhuist,  in  Durham  v. 
Wharton,  10  Bligh,  546. 

(p)  Davys  t".  Boucher, 3  Youngc 
&  V.  397. 

((/)  Tiiiumer  r.  Baync,  7  Ves. 
.508.  Powys  V.  Mansfield,  3  Mylno 

6  Cr.  359.     IIopw(jod  v.  Hop  wood, 

7  H.  L.  C.  728.  Phillips  v.  Phillips, 
34  Beav.  19,  21.  A'c  Tussaud's 
]':8fate,  9  C.  D.  363,  see  ante,  p. 
1170,  note(e). 

((■)  2  Russ.  &  M.  270. 
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that  if  it  be  proved  by  parol  evidence  that  the  testator 
intended  the  provision  made  b  ^  the  settlement  to  be  in  lieu  of 
the  legacy  left  by  the  Will,  the  settlement  will  be  held  a 
satisfaction  of  the  legacy,  thoi^gh  the  two  provisions  differ  so 
much  from  each  other,  that  they  cannot  be  considered  sub- 
stantially the  same  (s).  The  true  rule  appears  to  be  that 
parol  evidence  is  only  properly  admissible  in  such  cases  for 
the  purpose  of  showing  what  the  testator  meant  hy  the  act 
Hiihsequent  to  the  Will  {t).  The  law  on  this  subject  was  fully 
considered,  on  an  examination  of  all  the  previous  authorities, 
by  Wigram,  V.-C,  in  Kirk  v.  Eddoives{xi).  In  that  case  a 
testator  bequeathed  the  sum  of  3,0002.  to  his  daughter  for  her 
separate  use,  for  life,  with  remainder  to  her  children  as  she 
should  appoint :  and,  in  default  of  appointment,  to  her 
children  equally,  with  provisions  for  survivorship,  advance- 
ment, and  for  the  substitution  of  their  issue  ;  and  subject  to 
an  annuity,  and  to  his  debts,  he  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate  (naming  securities 
for  money)  unto  his  son  absolutely :  After  the  date  of  the 
Will,  the  testator  gave  to  his  daughter  and  her  husband  a 
promissory  note  for  500Z.  then  due  to  the  testator :  In  a  suit 
by  the  children  of  the  daughter  against  the  son,  claiming  to 
have  the  legacy  of  8,000/.  invested  and  secured  for  their 
benefit,  the  defendant  tendered  parol  evidence  that,  after  the 
date  of  the  Will,  the  testator  was  requested  by  his  daughter 
to  confer  some  benefit  on  her  husband,  and  that,  thereupon, 
the  testator  gave  her  the  promissory  note,  declaring  that  it 
was  to  bo  in  part  satisfaction  of  the  legacy  of  8,000L :  and 
that  the  testator  was  advised  by  his  solicitor,  that  it  was  not 
necessary  to  alter  his  Will  to  g;/e  it  that  effect:  And  the 
learned  judge  held,  that  this  evidence  was  admissible,  as 
constituting  an  essential  part  of  a  transaction  subsequent  to, 
and  indepe  ident  of,  the  Will,  of  which  subsequent  transaction 


*i;]^i 


(«)  See  also  Lloyd  v,  Harvey.  2 
Rubs.  &  M.  310. 
[t)  Hall  V.  Hill,  1  Dr.  &  W.  94, 


116—119,  131,132. 

(tt)    3     Hare,     509.       Compate 
Smith  V.  Conder,  9  C.  D.  170. 
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there  was  no  evidence  in  writing :  and  that  thfl  parol  evidence 
was  not  receivable  as  evidence  of  revocation  or  alteration  of 
nny  part  of  the  Will,  bat  as  evidence  of  a  transaction,  whereby 
the  legatee  had  received  part  of  her  legacy  by  anticipation  {x) : 
And  that  the  advance  to  the  daughter  and  her  husband  was  an 
ademption  j>ro  tanto  of  the  legacy  bequeathed  by  the  Will  for 
the  benefit  of  the  daughter  and  her  children;  which  was  in  the 
nature  of  a  portion  :  though  it  might  have  been  otherwise,  if 
the  children  had  been  all  living  at  the  date  of  the  Will,  and 
been  named  therein  individually,  and  not  merely  described  as 
a  class. 

Where  the  testator  is  in  loco  parentis  to  the  legatee,  the  Testator  in 
legacy  will  be  considered  as  a  portion,  and  will  be  adeerred  uIIgs^I^.  * 
by  a  subsequent  advancement,  in  all  cases  where  it  would  be 
«o,  if  made  by  the  actual  parent  {y).  But  where  the  test-^tor 
stands  neither  in  the  natural  nor  assumed  relation  of  parent 
to  the  legatee,  the  legacy  will  be  considered  as  a  bounty,  and 
will  not  be  adeemed  by  a  subsequent  advancement  {z) ;  unless 
the  legacy  is  given  for  a  particular  purpose,  and  the  testator 
lulvances  money  for  the  same  purpose  (a) ;    or  unless  the 


(.r)  His  Honor  disclaimed  hold- 
ing that  declarations  of  thp  tes- 
tator made  at  any  other  time  than 
contemporaneously  with  the  ad- 
vance would  be  admissible.  See 
.nlso  Accord.  M'Clure  v.  Evans,  29 
Beav.  422. 

{y)  Jilonck  v.  Monck,  1  Ball  & 
Beat.  298.  Trimmer  v.  Bayne,  7 
Ves.  515.  Bof^'^er  v.  Allen,  2  Rus. 
&,  M.  270.  Fowys  v.  Mansfield,  3 
Jlylne  &  Cr.  359.  Twining  v. 
Powell,  2  Coll.  262. 

h)  Wetherby  v.  Dixon,  19  Ves. 
407. 

(a)  Debeze  v.  Mnnn,  2  Bro.  C. 
<;.  166.  Monck  v.  Monck,  1  Ball 
k  Beat.  303.  Re  Pollock,  28  C. 
1).  552,  556.  i?«  Fletcher,  38  C.  D. 
373  (where  the  legacy  was  of  the 
amount  of  a  debt\     A  legacy  may 


he  treated  as  intended  as  satisfac- 
tion of  a  debt,  even  though  the 
debt  may  have  ceased  to  exist  at 
the  death  of  the  testator,  and  even 
though  the  special  purpose  of  the 
legacy  is  not  mentioned  in  the 
Will  See  Re  Fletchev  {tihi  sup.), 
in  which  case  North,  J.,  says,  that 
the  case  stands  in  precisely  the 
same  position  where  the  existence 
of  the  purpose  is  founded  on  a 
presumption  of  law  which  there  is 
no  evidence  to  rebut,  e.g.,  the 
presumption  that  a  legacy  of  ex- 
actly the  same  amount  as  an 
existing  debt  is  given  in  satisfac- 
tion of  the  debt.  See  also  the 
observations  of  Lord  Cottenhani, 
in  Powya  v.  Mansfield,  3  Mylne 
&  Cr.  377.  In  the  following 
cases   the   legacy   was   held    not 
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intention  otherwise  legally  appear  that  the  advancement  was 
made  with  a  view  to  ademption  (6).  The  question,  who  is  to 
be  considered  as  standing  in  loco  parentis,  with  reference  to 
this  rule,  is  one  of  considerable  difficulty  (c),  which  must  in  a 
great  degeee  depend  upon  the  individual  circumstances  of  oach 
particular  case. 

The  proper  definition  of  a  person  in  loco  parentia  to  a  •.!  'Id 
is,  a  person  who  means  to  put  himself  in  the  situation  of  the 
lawful  father  of  the  child,  with  reference  to  the  father's  office 
and  duty  of  making  a  provision  for  the  child  {d).  And  it 
necessarily  flows  from  the  rule  of  presumption  that  parol 
evidence  is  admissible  to  prove  that  the  testator  was  in  this 
predicament :  For  if  the  acts  of  a  party  standing  in  loco 
parentis  raise,  in  equity,  a  presumption  which  could  not  arise 
from  the  same  acts  of  another  person  not  standing  in  that 
situation,  evidence  must  be  admissible  to  prove  or  disprove 
the  facts  upon  which  the  presumption  is  to  depend;  viz., 
whether  he  had  meant  to  put  himself  in  loco  parentis ;  and  as 
the  fact  to  be  tried  is  the  intention  of  the  party,  his 
declarations,  as  well  as  his  acts,  must  be  admissible  for 
that  purpose  (e).  Mothers  (/),  great  uncles  (//),  uncles  (/(), 
grandfathers  or  grandmothers  (/),   or    putative    fathers  (A), 


to  be  adeemed  by  reason  of  the 
non-correspondence  of  the  pur- 
poses  of  the  legacy  and  the  ad- 
vancement :  Roome  v.  Roome,  3 
Atk.  181.  Spinks  v.  Robins,  2 
Atk.  491. 

(6)  Pankhurst  v.  Howell,  L.  R.  6 
f'h.  126.  Re  Fletcher,  38  C.  D. 
373,  377. 

(c)  See  the  remarks  of  Lord 
Eldon  in  Ez  parte  Pye,  18  Ves. 
I-'jO.  Bennet  v.  Bennet,  10  C.  D. 
474,  477.  The  relation  must  exist 
at  the  time  of  the  Will  :  Watson 
r.  Watson,  33  Beav.  5V4. 

(d)  Powys  f.  Mansfield,  3  Mylne 
&  Cr.  359.  See  Rogers  v.  Soir:.,n, 
2  Keen,  598.    Tucker  v.  Burrow, 


2  Hemm.  &  JI.  519.  Campbell  !•. 
Campbell,  L.  R.  1  Eq.  383. 

((,')  Powys  V.  Mansfield,  3  Mylne 
&  Cr.  370. 

(/)  Bennet  v.  Bennet,  10  C.  1). 
474.  lie  De  Visme,  2  D.  J.  &  S. 
17.  Sayre  v.  Hughes,  L.  R.  5  E(|. 
376. 

{fj)  Shudal  V.  Jekyll,  2  Atk. 
516,  518. 

(/i)  i?ee  PoM-el  v.  Cleaver,  2 
Bro.  C.  C.  517,  618. 

(/)  Roome  r.  Roome,  3  Atk.  18,3. 
Perry  v.  Whitehead,  6  Ves.  547. 
Lyddon  v.  Ellison,  19  Beav.  565. 

(k)  Grave  v.  Salisbury,  1  Bro. 
C.  C.  425,  cited  6  Ves.  547. 
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are  not  to  be  considered  in  loco  parentum,  unless  they  have 
intended  to  assume  the  office  and  duty  of  a  parent.  But  a 
person  mav  stand  in  loco  parentis  to  a  child,  though  the  child 
resides  with,  and  is  maintained  by  his  father  (1).  And  when 
the  testator's  assumption  of  the  office  of  a  parent  is 
established,  his  legacy  will  be  considered  a  portion,  and 
accordingly  primd  facie  adeemed  by  a  subsequent  advance- 
ment, not  only  in  cases  where  he  is  collaterally  related  to,  or 
the  putative  father  of,  the  legatee,  but  also  where  no  relation- 
ship of  any  kind  subsists  between  them  (m). 


t'  i 


1$ 


(1)  Powys  V.  Mansfield,  3  Mylne 
&  Cr.  359,  overruling  the  decision 
of  the  Vice-Chancellor,  6  Sim. 
69.S. 

(to)  Ee  Pollock,  28  C.  D.  552, 
556.  The  reader  is  referred  to  1 
Boper  on  Legacies,  333,  3rd  edit., 
for  an  able  examinatior  of  the 
question,  as  to  what  circumstances 
are  sufficient  to  invest  the  testator 
with  the  assumed  relation  of  parent 
to  the  legatee,  and  whether  parol 
evidence  is  admissible  to  show  that 
the  legacy  by  a  testator,  who  is 
not  actually  a  parent,  was  intended 


for  a  portion.  Where  parol  tes- 
timony is  given  in  order  to  rebut 
the  presumption  of  ademption,  (in 
a  case  where  the  evidence  esta- 
blishes the  fact  that  the  testator 
did  mean  to  place  himself  in  loco 
]parenti$,)  it  is  plain  that  the  pre- 
sumption may  be  supported  by 
evidence  of  the  same  kind  :  Powys 
-..  Mansfield,  3  Myhie  &  Cr.  370  : 
And  the  declarations  of  the  party 
are  admissible  in  evidence  for  this 
purpose :  Powys  v.  Mansfield,  3 
Myhie&Cr.  374. 


W.E.— VOL.  n. 
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CHAPTEE    THE    FOURTH. 

OP  THE   PAYMENT   OP   LEGACIES. 
SECTION    I. 

All  debts  must  he  paid  before  any  Legacies  are  satisfied. 

IT  is  obvious,  that  as  tho  whole  personal  estate  is  liable 
in  the  hands  of  the  executor  to  the  payment  of  the  debts  of 
the  testator,  the  executor  must  take  care  to  discharge  them, 
before  he  satisfies  any  description  of  legacy. 

There  is  no  distinction,  in  this  respect,  in  favour  of 
specific  legacies :  Hence  if  an  executor,  althongh  acting 
bond  fide,  and  under  a  conviction  that  the  assets  are  amply 
sufficient  for  the  payment  of  the  testator's  debts,  permits 
specific  legatees  to  retain  or  possess  themselves  of  the 
articles  bequeathed  to  them,  he  will  be  answerable  for  the 
value  of  those  articles,  with  interest  at  41.  per  cent.,  if  there 
should  ultimately  be  a  deficiency  of  assets,  although  the 
deficiency  should  be  occasioned  by  subsequent  events, 
which  he  had  no  reason  to  anticipate:  And  the  Court  will 
direct  an  account  to  be  taken  of  the  value  of  the  property 
so  possessed  by  the  legatees,  and  interest  to  be  computed, 
unless  it  is  certain  that  the  assets  will  ultimately  be  suificieut 
to  pay  all  the  creditors  (a). 


(a)  Spode  v.  Smith,  3  Russ. 
Chanc.  Cas.  611.  So  property 
specifically  bequeathed  is  not  dis- 
charged from  its  liability  to  the 
testator's  debts  by  the  circmn- 
stances  that  there  has  come  to  the 
hands  of  the  executor  personal 
property  of  the  testator  not  spe- 


cifically bequeathed,  more  than 
sufficient  to  pay  his  debts,  &c.,  and 
that  the  specifically  bequeathed 
property  has  bean  made  over  hy 
the  executor  to  the  specific  lega- 
tee :  Davies  v,  Nicolson,  2  De 
G.  &  J.  693. 
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There  has  already  been  occasion  to  point  out,  thaf  even 
voluntary  bonds  and  other  debts  by  specialty,  must  be  paid 
in  preference  to  legacies  Qj). 

With  respect  to  contingent  debts  and  liabilities,  a  question 
of  great  importance  formerly  arose ;  namely,  whether  an 
executor  can  safely  make  payment  of  legacies,  or  deliver 
over  a  residue,  where  there  is  an  outstanding  covenant  of 
his  testator  (or  bond,  with  a  condition,  or  the  like)  which 
has  ne'^er  yet  been  broken,  and  which  may  or  may  not  be 
broken  hereafter. 

This  question  was  discussed  in  Nector  v.  Gcnnet  (c),  Eeles 
v.  Lambert  (d),  Hawkins  v.  Bay  (e),  Pearson  v.  Arch- 
deaken  (/),  and  the  result  seems  to  be  that  an  executor,  with 
notice  of  even  a  possible  liability,  cannot  safely  make  payment 
of  legacies  or  pay  over  the  residue  to  a  residuary  legatee.  If 
he  does,  he  will  have  no  answer  to  the  claim  of  the  creditor 
whose  contingent  claim  has  ripened  into  a  certain  claim. 
Thus  in  Taylor  v.  Taylor  (g)  it  was  held  that,  where  executors 
of  a  shareholder  in  a  Joint  Stock  Company  which  was  a  f  oing 
concern  at  the  time  of  the  testator's  death,  paid  a  legacy  under 
bis  Will  without  providing  for  any  contingent  liability  in 
respect  of  the  shares  which  they  retained  unsold,  they  were 
Uable  to  pay  the  amount  of  the  legacy  in  satisfaction  of 
calls  (li).  As  against  the  legatees,  howei  3r,  the  executor 
may  claim  repayment  of  the  legacies  even  though  he  had 
notice  of  the  contingent  liability  at  the  time  when  he  distri- 
buted the  estate,  but  not  if,  at  the  time  when  the  legacy  was 
paid,  the  contingent  liability  had  ripened  into  a  debt  of  which 
the  executor  had  notice  (i). 


Voluntary 
debts. 


Contingent 
debt*  and 
liabilitiea : 


Executor  with 
notice  of  even 
a  possible 
liability  cannot 
safely  pay 
legacies  or 
residue  : 


(6)  Ante,  pp.  869,  870. 

(c)  Cro.  Eliz.  466. 

(d)  Style,  37,  54,  73, 
(«)  Ambl.  160. 

(/)  1  Alcock  &  Fap.  23. 

(?)  L.  R.  10  Eq.  477. 

(h)  See    also     Knatchbull 


V. 


Fearnhead,  3  M.  &  C.  122.  New- 
castle Banking  Co.  v.  Hymers, 
22  Beav.  367. 

(i)  See  Jervis  v.  Wolferstan, 
L.  R.  18  Eq.  18.  Whittaker  v. 
Kershaw,  45  C.  D.  320 
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contingent 
debts  and 
liabilitie!). 
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Such  being  the  law,  it  was  held  that,  when  such  liabilities 
exist,  an  executor  is  not  bound  to  part  with  the  assets,  either 
to  a  particular  or  residuary  legatee,  without  a  sufficient  in- 
demnity ;  and  that  a  Court  of  Equity  will  not  compel  him  to 
do  so  without  such  indemnity,  or  without  impounding  a  suffi- 
cient part  of  the  residuary  estate  for  that  purpose  {k),  for 
otherwise,  if  the  contingent  covenants,  ttc,  should  afterwards 
be  broken,  the  executor  would  be  liable  to  answer  the 
damages  de  bonis  propriis,  without  any  fault  in  nim  (I). 


(k)  Simmons  v.  BoUand,  3  Mer. 
547.  Vernon  v.  Egmont,  1  Bligl', 
N,  S.  554.  Cochrane  v.  Robinson, 
11  Sim.  378.  Fletcher  v.  Steven- 
son, 3  Hare,  360,  370.  Dobson  v. 
Carpenter,  12  Beav.  370.  Hick- 
ling  V.  Boyer,  3  Mac.  &  G.  635. 
Dean  v.  Allen,  20  Beav.  1. 

(/)  The  occasions  for  an  order 
other  than  an  order  under  the 
above  -  mentioned  statute  will 
probably  not  often  occur,  but 
where  an  executor,  giving  the 
Court  all  the  information  he  pos- 
sesses, acts  under  the  order  of  the 
Court,  he  will  be  protected  from 
liability  in  all  cases.  Dean  v. 
Allen,  20  Beav.  1.  See  Accord. : 
Smith  V.  Smith,  1  Dr.  &  Sm.  384. 
Dodsonv.Sammell,  t6.  575.  Waller 
V.  Barrett,  24  Beav.  413.  Bennett 
V.  Lytton,  2  J.  &  H.  155.  Addains 
V.  Ferick,  26  Beav.  384.  Williams 
V.  Headland,  4  Gift".  505.  England 
V.  Tredegar,  L.  R.  1  Ecj.  344. 
Formerly  orders  were  made  for 
indemnifying  executors  of  lessees 
such  as  that  in  Brewer  v.  Pocock, 
23  Beav.  210,  but  such  an  in- 
demnity is  now  held  unnecessary, 
because  since  the  passing  of  Lord 
St.  Leonard's  Act  (22  &  23  Vict, 
c.  35,  B.  27),  no  such  protection 


is  needed.  The  effect  of  that 
section  is  that,  if  the  executor  has 
sold  the  leaseholds  and  assigned 
them  to  a  purchaser,  he  may  with- 
out the  order  of  the  Court  and  of 
his  own  authority  distribute  the 
assets  without  making  provision 
for  future  breach  of  covenant  in 
the  lease  and  shall  not  be  subject 
to  any  liability.  Dodson  v.  Sam- 
mell,  1  Dr.  &  Sm.  575.  By  that 
section  it  is  enacted  that "  where 
an  executor  or  administrator  liable 
as  such  to  the  rents,  covenants,  or 
agreements  contained  in  any  lease 
or  agreement  for  a  lease  granted  or 
assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered, 
shall  have  satisfied  all  such  lia- 
bilities under  the  said  lease  or 
agreement  for  a  lease,  as  may  have 
accrued  due,  and  been  claimed,  up 
to  the  time  of  the  assignment 
hereafter  mentioned,  and  shall 
have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may 
be  made  in  respect  of  any  fixed 
and  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out 
on  the  property  demised  or  agreed 
to  be  demised,  although  the  period 
for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  as. 
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But  it  has  always  been  held  that  an  executor,  who  has 
assented  unconditionally  to  a  specific  bequest  of  the  testator's 
leasehold  estates,  is  not  entitled  to  an  indemnity  out  of  the 
testator's  general  estate  in  respect  of  his  covenants  contained 
in  the  leases  (?w). 

It  may  here  be  mentioned,  that  the  old  practice  of  the 
Court  of  Chancery  was,  that  the  legatee  should  in  all  cases 
give  the  executor  security  to  refund,  if  dobts  should  after- 
ward? appear  (n).  Afterwards  the  Court  ceased  to  require 
Buch  security  (o) ;  and  since  then  creditors  have  been  allowed, 
in  Courts  of  Equity,  to  follow  assets  in  the  hands  of  legatees, 
as  well  as  of  the  executor  {p). 

Another  question  arises,  of  great  importance,  and  closely  Payment  of 
connected  with  the  preceding  inquiry,  viz.,  whether,  under  iieuTof  which 
anv   circumstances,    an  executor   nr  -idministrator  can  be  «« executor 

•'  '  _  has  no  notice. 

allowed  payments  made  to  legatees,  or  parties  entitled  in 
distribution,  as  against  creditors  of  whose  claims  he  had  no 
notice. 


signed  the  lease  or  agreement  for 
a  lease  to  a  purchaser  thereof,  he 
shall  he  at  liberty  to  distribute 
the  residuary  personal  estate  of 
the  deceased  to  and  amongst  the 
parties  entitled  thereto  respectively 
mthout  appropriating  any  part  or 
any  further  part  (as  the  case  may 
be),  of  the  personal  estate  of  the 
deceased  to  meet  any  future  lia- 
bility rnder  the  said  lease  or 
agreement  for  a  lease :  and  the 
executor  or  administrator  so  dis- 
tributing the  residuary  estate  shall 
not,  after  having  assigned  the  said 
lease  or  agreement  for  a  'ease  and 
having,  where  necessary,  set  apart 
such  sufficient  fund  as  aforesaid, 
be  personally  liable  in  respect  of 
any  subsequent  claim  under  the 
lease  or  agreement  for  a  lease  : 
but  nothing  herein  contained  shall 
prejudice  the  right  of  the  lessor  or 
those  claiming  under  him  to  follow 


the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to 
or  amongst  whom  the  said  assets 
may  have  been  distributed."  This 
section  has  been  held  to  be  retro- 
spective. Smith  V.  Smith,  1  Dr.  & 
Sm.  384.  Re  Green,  2  De  G.  F. 
&  J.  121.  By  section  28  similar 
provisions  are  made  as  to  the  lia- 
bility of  an  executor  in  respect  of 
covenants  in  conveyances  on  chief 
rent  or  rent-charge. 

(»r)  Shadbolt  v.  Woodfall,  2 
Coll.  30.  See  Hickling  v.  Boyer, 
3  Mac.  &  G.  635,  646. 

(n)  Chamberlain  v.  Chamberlain, 
1  Chanc.  Ca^,.  257.  March  v. 
Eussell,  3  Mylne  &  Cr.  41,  42. 

(o)  Anon.  1  AtL  491. 

(p)  By  Lord  Hardwicke  in 
Hawkins  v.  Day,  Harg.  MSS. 
Ambl.  804,  Blunt's  edit.  March 
V.  Eussell,  3  Mylne  &  Cr.  42. 
Post,  p.  1313. 
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22  &  23  Vict, 
c.  35,  8.  20  : 
After  notice 
to  send  in 
claims,  &e., 

executor  not 


Of  the  Payment  of  Legacies.     [Vt  iii.  Bk.  in. 

The  question  was  discussed  in  the  cases  of  The  Governors 
of  the   Chelsea    Wattr   Works  v.   Cowper  (q),  Norman  v. 
Baldry  (r),  Smith  v.  Day  (a),  Knatchhull  v.  Fearnhead  ((), 
and  Hill  v.   Gommc  (u),  and  these  authorities  appear  to 
demonstrate,  that  the  mere  circumstance  of  want  of  notice  of 
a  debt  or  claim  against  the  estoce  of  the  deceased  will  not 
excuse  an  executor  or  administrator  from  the  payment  or 
satisfaction  of  it,  if  the  assets  were  originally  sufficient  for 
the  purpose,  uotwithstanding  that,  in  ignorance  of  the  exis- 
tence of  the  debt  or  claim,  he  has  bond  Jide  handed  over  the 
assets  to  legatees  or  parties  entitled  in  distribution.    But  it 
seems  to  have  been  considered,  in  some  cases,  that  lapse  of 
time  may  operate  as  a  waiver  of  the  right  of  the  creditor 
or  claimant,  by  way  of  laches  on  his  part,  so  as  to  preclude 
him  from  complaining  of  the  insufficiency  of  the  assets  (.r) ; 
and  Tindal,  C.  J.,  in  Richards  v.  Brown  (y)  says,  that  if,  iu 
the  distribution  of  assets,  a  creditor  does  mislead  an  executor, 
either  by  laches  or  express  authority,  so  as  thereby  to  induce 
the  executor  to  pursue  a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from  complaining  of  an  iu- 
sufficiency  of  assets  (*). 

The  hardship  on  the  executor  has  been  much  mitigated 
since  the  stat.  22  &  23  Vict.  c.  35,  s.  29,  "  where  an  executor 
or  administrator  shall  have  given  such  or  the  like  notices  as 
in  the  opinion  of  the  Court  in  which  such  executor  or  admi- 


wf 


(q)  1  Esp.  N.  P.  0.  275. 

(r)  6  Sim.  621. 

(«)  2  Mees.  &  W.  684. 

(0  3  Mylne  &  Cr.  122. 

(m)  1  Beav.  540. 

{x)  Davis  r.  Blackwell,  9  Bingh. 
5. 

(y)  2  Bingh.  N.  S.  493. 

(s)  See  Accoid.  Stroud  t'.  Stroud, 
7  M.  &  Gr.  417,  421.  But  Tindal, 
C  J.,  does  not,  although  he  uses 
the  term  laclies,  mean  that  the 
mere  doin^  nothing  will  deprive 
the  creditor  of  his  right  to  complain 


of  a  devastavit.  There  must  be 
such  a  course  of  conduct  or  express 
authority  whereby  the  executors 
have  been  misled  into  parting  with 
assets  available  for  payment  of  the 
creditor's  claim  :  Re  Birch,  27  C. 
D.  622.  Jewsbury  v.  Mummery, 
L.  R.  8  C.  P.  60.  And  there  is  no 
rule  in  equity  any  more  than  in 
law  that  mere  non-suing  for  any 
period  within  the  time  limited  by 
the  Statute  of  Limitations  deprives 
a  creditor  of  the  right  of  requiring 
payment :  Ee  Baker,  20  C.  D.  230. 
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nistrator  is  sought  to  bo  charged  would  have  been  given  by  to  be  liable  for 

.  ^,  .  ■,....  .     .  ,.  debts,  after 

the  Court  of  Chancery  in  an  administration  suit  for  creditors  uiHtributiou  of 
and  others  to  send  in  to  the  executor  or  administrator  their  whicTho'd 
claims  acainst  the  estate  of  the  testator  or  intestate  la),  such  "oi.ti'cn 

°  DOtlCC. 

executor  or  administrator  shall,  at  the  expiration  of  the  time 
named  in  the  said  notices,  or  the  last  of  the  said  notices,  for 
sending  in  such  claims,  be  at  liberty  to  distribute  the  assets 
of  the  testator  or  intestate,  or  any  part  thereof,  amongst  the 
parties  entitled  thereto,  having  regard  to  the  claims  of  which 
such  executor  or  administrator  has  then  notice,  and  shall  not 
be  liable  for  the  assets,  or  any  part  thereof,  so  distributed  to 
any  person  of  whose  claim  such  executor  or  administrator 


[a)  An  executor  who  has  dis- 
tributed the  assiits  of  his  testator 
after  issuin;,'  advertisements  and 
taking  the  steps  pointed  out  hy  the 
Act,  will  have  the  same  protection 
as  if  he  had  administered  the  estate 
under  a  decree  of  the  Court,  and 
if  he  should  have  retained  any 
legacies  as  trustee  after  appro^iiat- 
ing  them  for  the  benefit  of  the 
mtui  que  (rusts  he  will  no  longer 
be  under  any  liability  quit  execu- 
tor. See  Clegg  v.  Rowland,  L.  E. 
3  Eq.  368.  Hunter  v.  Young,  4 
Ex.  Div.  256.  But  an  executor 
with  notice  of  a  claim  against  his 
testator's  estate  is  not  discharged 
by  the  fact  that  the  person  entitled 
to  make  the  claim  has  failed  to 
send  in  particulars  in  answer  to 
the  statutory  advertisements.  Ee 
Land  Credit  Company  of  Ireland, 
Markwell's  Case,  21  W.  R.  135. 

The  executors  of  a  testator  v/hose 
estate  was  liable  to  replace  trust 
money  in  consequence  of  a  breach 
of  trust,  having  only  issued  notices 
for  claims  against  the  testator's 
estate  to  he  sent  in  within  three 
weeks,  by  advertisements  in  local 
newspapers  in  the  neighbouihood 


where  the  testator  resided  and  not 
in  the  London  Ga-Mtc,  was  held  by 
Lord  Romilly,  M.  R.,  not  to  be 
protected  from  liability  under  the 
above  section :  Wood  v.  Weight- 
man,  L.  R.  13  Eq.  434.  It  has, 
however,  been  held  by  North,  J., 
in  Re  Bracken,  43  CD,  1,  that 
there  is  no  absolute  rule  that 
notices  issued  by  executors  imder 
the  Act  to  creditors  and  others 
should  (as  was  contended  in  that 
case)  be  published  in  a  London 
daily  newspaper  of  large  circula- 
tion, or  that  a  month  should  be 
allowed  for  the  bringing  in  of 
claims.  In  determining  whether 
executors  have  given  such  notices 
as  are  sufficient  to  entitle  them  to 
the  protection  of  the  section  the 
Court  will  have  regard  to  the  cir- 
cumstances of  the  particular  case, 
such  as  the  place  of  residence  of 
the  testator  and  his  position  in  lite. 
The  provisions  of  Section  29  are 
not  confined  to  claims  of  creditors 
of  the  testator  or  intestate,  but 
apply  also  to  persons  having  claims 
as  next  of  kin :  Newton  v.  Sherry, 
1  C.  P.  D.  246. 
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How  far  a 
ureditoi's 
priority  over 
legatees  may 
1)6  barred  in 
a  suit  for  the 
itdministration 
of  assets. 
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shall  not  have  had  notice  at  the  time  of  distibution  of  the  said 
assets,  or  a  part  thereof,  as  the  case  may  be ;  but  nothing  in 
the  present  Act  contained  shall  prejudice  the  right  of  any 
credicor  or  claimant  to  follow  the  assets,  or  any  part  thereof, 
into  tho  hands  of  the  person  or  persons  who  may  have  received 
the  same  respectively." 

In  conclusion  of  this  subject,  it  may  be  proper  to  consider 
how  far  the  laches  of  the  creditor  may  affect  his  priority  over 
legatees,  where  there  is  a  suit  for  the  administration  of  tes- 
tator's assets.  Although  the  language  of  the  judgment,  where 
an  account  of  debts  is  directed,  is,  that  those  who  do  not 
come  in  shall  be  excluded  from  the  benefit  of  that  judgment ; 
yet  the  course  is,  to  permit  a  creditor,  he  paying  the  costs  of 
the  proceedings,  to  prove  his  debt,  as  long  as  there  happens 
to  be  a  residuary  fund  in  Court,  or  in  the  hands  of  the 
executor,  and  to  pay  him  out  of  that  residue  (b) :  If  a  creditor 
does  not  come  in  till  after  the  executor  has  paid  away  the 
residue,  he  is  not  without  remedy,  though  he  is  barred  fiom 
the  benefit  of  that  judgment :  If  he  chooses  to  sue  the  legatees 
and  bring  back  the  fund  he  may  do  so  (c)  :  but  he  cannot 
affect  the  legatees,  except  by  suit ;  and  he  cannot  afiect  the 
executor  at  all  (d). 

A  ^oint  of  considerable  difficulty  arises,  if  a  creditor  does 


(6)  By  Lord  Eldon  in  Gillespie 
V.  Alexander,  3  Rusa.  Chanc.  Cas. 
136.  March  v.  Russell,  3  Mylne 
&  Cr.  41,  Hai'twell  v.  Cobnan, 
16  Beav.  140,  See  the  ohservations 
of  Lord  Lyudhursi,  in  Vernon  v. 
Egmont,  1  Bligh,  N.  S.  570.  It 
should  seem  that,  after  report 
settled,  though  not  signed,  in  a 
creditor's  suit,  a  creditor  cannot  be 
le-.  in  to  prove  his  debt  without  a 
special  application  to  the  Court ; 
and  lie  must  submit  to  be  visited 
witli  costs  and  pay  the  usual 
penalty  for  default :  Parker  v. 
Morley,  3  Younge  &  0.  720.  But 
see  Lee  v.  Flood,  2  Sm.  &  Q.  260. 


(c)  See  post,  p,  1313.  David  v. 
Frowd,  '  M.  &  K.  209,  210. 
Sawyer  v,  Birchmore,  1  Keen,  401. 

2  M.  &  Cr.  611.    March  v.  Russell, 

3  Mylne  &  Cr.  31.     Underwood  v. 
Hatton,  5  Beav.  36. 

(d)  GillviSpie  v.  Alexander,  3 
Russ.  Chanc.  Cas.  136, 137.  David 
V.  Frowd,  1  M.  &  K.  209,  210. 
Scale  V.  Duller,  2  Giff.  312.  The 
creditor  has,  it  should  seem,  under 
such  circumstances,  lost  his  legal 
title  by  the  adm-nistratiou  of  the 
Court  of  Equity,  and  his  only 
remedy  is  in  that  Court :  David  v. 
Frowd,  1  M.  &  K.  210. 


Ch.  IV.  §  I.]    Priority  of  Creditors  to  Legatees. 

not  come  in  until  some  individual  legatees  have  received 
their  legacies  in  full  under  the  sanction  of  the  Court,  and 
there  are  left  in  Coart  certain  funds  which  have  been 
directed  to  be  appropriated  to  other  individual  legatees,  who 
have  not  been  paid :  The  question  then  is,  whether  a  cre- 
ditor, so  coming  in,  is  to  be  paid  his  whole  debt  by  the 
unpaid  legatees ;  or  whether  the  rule  is  not.  that  he  should 
take  from  them  such  a  proportion  only  of  his  debt  as  would 
have  been  borne  by  them  if  he  had  applied  before  the  other 
legacies  were  paid,  and  that  he  should  be  left  to  recover  the 
residue  of  it  against  the  paid  legatees :  In  the  case  of 
Oillcsjnc  V.  Alexander  (c),  (which  was  a  suit  for  the  admi- 
ni:<^^ration  of  a  testator's  assets,)  after  a  decree  on  further 
ducctions  had  sanctioned  payments  made  by  the  executor  in 
dischoi'ge  of  legacies,  and  had  directed  the  fund  in  Court 
to  be  apportioned  among  the  other  legatees,  a  creditor 
obtamed  permission  to  prove  his  debt :  The  Master  subse- 
quently reported  a  debt  to  be  due  to  him  ;  but  in  the  mean- 
time the  fund  had  been  apportioned,  and  part  of  it  had  been 
paid  over,  while  the  remainder  had  been  carried  to  the 
account  of  particular  legatees,  who  were  infants  :  And  Lci  J 
Eldon  held,  that  the  creditor  was  entitled  tc  receive  out  of 
the  funds  of  the  legatees  so  remaining  in  Court,  not  the 
whole  of  the  debt,  but  only  part  of  it,  bearing  the  same  pro- 
portion to  the  whole  as  the  legacies  given  to  those  legatees 
bor  to  the  whole  amount  of  the  legacies  given  by  the  Will ; 
and  that  he  must  seek  the  payment  of  the  rest  of  his  debt, 
in  proper  proportions,  amongst  those  legatees  who  had  been 
actually  paid  (/). 
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(c)  3  Russ.  Chanc.  Cas.  130. 

(/)  Sue  David  v.  Frowd,  1  M. 
&  K.  210,  Acconl  by  Sir  J.  Leach, 
il.  It.  But  the  rule  applied  in 
Gillenpie  v.  Alexander,  is  not  ap- 
plicable where  the  estate  has  not 
k'cn  administered  Ly  the  Court : 
Dftvies  V.  Nicolson,  2  De  G.  &  J. 
<i93.    Where  a  decree  lias  been 


made  for  the  administration  of  the 
esta'e  of  a  deceased  person^  and 
tlie  assets  in  hand  have  been  dis- 
tributed among  his  creditors,  who 
have  come  in  and  proved,  and  at  a 
later  period  further  funds  come  in, 
and  some  only  of  the  creditors  who 
had  proved  come  forward  in  answer 
to   advertisements,  the   creditors 


f.,  ' 
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Accordingly,  iu  Greig  v.  Somerville  (g),  in  a  suit  instituted 
in  1814,  to  administer  the  personal  estate  of  an  intestate  who 
died  in  1807,  the  Master  reported  that  no  dehts  had  beeu 
proved ;  and  by  the  decree  on  further  directions,  in  1817, 
the  whole  of  the  residue  was  apportioned  and  distributed; 
but  as  the  plaintiff  was  then  an  infant,  his  share,  amounting 
to  four-ninths  of  the  fund,  was  retained,  and  carried  to  his 
separate  account :  In  1825,  a  foreign  prince,  claiming  to  be 
a  creditor  of  the  intestate,  petitioned  for  leave  to  prove  bis 
debt  against  the  sum  remaining  in  Court ;  and  the  plaintiff 
coming  of  age  soon  after,  applied  to  have  that  sum  paid  out : 
And  Lord  Lyndhurst  held,  that  the  creditor  was  not  precluded 
by  the  previous  proceedings,  or  the  lapse  of  time,  froi  i  :  n- 
dering  such  proof  before  the  Master  ;  but  that  every  uoleuce 
should  be  allowed  there,  which  would  have  been  competent 
upon  a  new  bill ;  that  the  debt,  if  established,  must  be 
restricted,  as  against  the  fund  in  Court,  to  that  proportion 
which  the  plaintiff's  share  bore  to  the  whole  amount  distri- 
buted ;  and  therefore,  that  after  reserving  a  sum  equal  to 
four-ninths  of  the  claim,  the  residue  of  the  fund  ought  to  be 
paid  out  to  the  plaintiff  (/(). 


r !  :l 


n 


m 


M 


who  thus  claim  payment  at  the 
later  poriod  are  not  entitled  to 
have  the  whole  of  the  new  fund 
applied  so  far  as  it  will  extend  in 
payment  of  their  claims,  but  only 
to  receive  rateable  proportions  of 
it  according  to  the  proportion 
which  their  debts  bear  to  the  total 
auiount  of  the  debts. 

(f/)  1  Russ.  &  M.  338. 

{h)  The  general  rale  then  being 
tliat  mere  delay  does  not  prevent  a 
creditor  coming  in  to  prove  while 
there  are  assets  ik  hand  :  Brown  v. 
Lake,  1  De  G.  &  Sm.  144.  The 
question  in  each  case  seems  to  be 
whether  there  is  anything  to  take 
it  out  of  the  general  rule.  Thus 
in  Cattell  v.  Simons,  8  Beav.  243, 


a  bond  cr»iditor  had  proved  his 
debt  and  also  claimed  to  have  an 
e<iuitable  mortgage  for  the  anioiuit. 
The  matter  having  stood  over  fur 
amendment  by  the  creditor  ami 
he,  through  his  Ueglect  to  aiueiid, 
being  reported  as  a  bond  creditor 
only,  the  estate  was  sold,  the  money 
paid  into  Court,  and  an  apportion- 
ment directed.  Nine  years  after- 
wards, his  personal  representative 
presented  a  petition  for  liberty  tu 
go  in  and  establiBh  his  mortgage, 
alleging  that  he  had  recently  dis- 
covered that  the  amendment  had 
not  been  made ;  it  was  dismissed 
with  costs.  On  the  other  hand,  in 
Re  Metcalfe,  13  C.  D.  236,  a 
creditor   who   had   obtained  an 


\L 


Ch.  IV.  §  II.]  Of  Abatement. 


1211 


SECTION   II. 

Of  the  Abatement  of  Legacies. 

1.  As  to  the  abatement  of  general  legacies.  In  case  the 
assets  be  sufficient  to  answer  the  debts  and  specific  lega- 
cies, but  not  the  general  legacies,  the  latter  are  subject  to 
abatement. 

This  abatement  must  take  place  among  all  the  general 
legatees  in  equal  proportions  (i) :  And  the  executor  has  no 
power  to  give  himself  a  preference  in  regard  to  his  own 
legacy,  as  he  has  in  the  instance  of  his  own  debt  {k). 

Generally  speaking,  nothing  shall,  in  such  cases,  be  abated 
from  the  specific  legacies  {I).  But  if  the  testator  bequeaths 
specific  legacies,  and  also  general  pecuniary  legacies,  and 
directs  by  his  Will  that  such  pecuniary  legacies  shall  come 
out  of  all  his  personal  estate,  or  words  tantamount ;  then,  if 
there  be  no  other  personal  estate  than  the  specific  legacies, 
they  must  be  intended  to  be  subject  to  those  which  are  pecu- 
niary; otherwise,  the  words  of  the  bequest  to  the  pecuniary 
legatees  would  be  nugatory  [in). 

It  must  here  be  observed,  that  a  residuary  legatee  has  no 
right  to  call  upon  particular  general  legatees  to  abate  :  The 


In  case  of 
deficiency  of 
assets,  general 
legatees  must 
abate  before 
specific : 


but  a  residuary 
legatee  cannot 
call  on  them 
to  abate. 


order  for  raising  the  amount 
which  he  then  cluimed  out  of 
a  testator's  realty,  was  afterwards 
allowed,  the  assets  being  undis- 
tiibuted,  to  obtain  an  order  by 
way  of  amendment,  increasing  the 
amount  to  be  raised,  although  he 
had  in  his  possession,  at  the  time  of 
obtaining  the  first  order,  a  book, 
which,  if  he  had  known  of  the 
existence  of  a  particular  entry, 
would  have  supplied  the  informa- 
tion on  which  the  claim  to  amend 
was  based. 

(t)  Treat.Eq.Bk.  4,Pt.  1,  ch.  2, 
8. 5.    With  regard  to  general  lega- 


cies of  stock,  the  abatement  v;iU 
be  regulated  by  the  value  of  stock 
at  the  end  of  one  year  next  after 
the  testator's  death  :  Blackshaw  v. 
Eogers,  cited  2)er  curiam,  in  Sim- 
mons V.  Vallance,  4  Bro.  C.  C.  349. 
Auther  v.  Anther,  13  Sim.  440, 
2)er  Shod  well,  V.-C. 

(k)  Toller,  347. 

(l)  Treat.  Eq.  Bk.  4,  Pt.  l,ch.  2, 
8.  5.  Clifton  V.  Burt,  1  P.  Wms. 
676.  2  Black.  Com.  513.  Toller, 
339. 

(m)  Sayer  v.  Sayer,  Prec.  Chanc. 
393.  Treat.  Eq.  Bk.  4,  Pt.  1 ,  ch.  2, 
8.  5. 


mit 
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whole  personal  estate  not  specifically  bequeathed  must  be 
exhausted,  before  those  legatees  can  bo  obliged  to  contribute 
anything  out  of  their  bequests  («). 

So  if  there  is  a  simple  bequest  of  an  annuity,  there  is  no 
doubt  but  that,  however  great  or  small  the  income  of  the  tes- 
tator's property  may  be,  the  annuity  must  be  paid  in  full  to 
the  last  farthing  of  the  property  (o).  But  the  provisions  of 
the  Will  as  to  the  payment  of  the  annuity  may  be  such  as  to 
show  an  intention,  on  the  part  of  the  testator,  that  the 
annuity  shall  only  come  out  of  the  income  of  the  fund  or 
estate,  and  not  out  of  the  corpus  or  cnpital.  The  general 
rule  is,  that  if  there  be  a  clear  gift  of  a  life-interest  and  a 
reversion,  and  the  estate  proves  insuificient,  each  party,  the 
ter.  ant  for  life  and  the  reversioner,  must  bear  the  loss  in  pro- 
portion to  his  interest :  But  if  there  is  a  gift  of  an  annuity, 
and  a  residuary  gift,  the  annuity  takes  precedence,  and  the 
whole  loss  falls  on  the  residuary  legatee  (p). 


()i)  Purse  V,  Snaplin,  1  Atk.  418. 
Fonnereaii  v.  Poyntz,  1  Bro.  C.  C. 
478.  See  Harley  v.  Moon,  1  Dr. 
&  Sm.  623.  Baker  v.  Farmer,  L. 
E.  3  Ch.  537. 

(o)  Croly  V.  Weld,  3  De  Gex,  M. 
&  G.  093,  996,  by  Knight  Bruce, 
V.-C. 

(2')  Ibid.  995,  by  Lord  Justice 
Turner.  Infra,  note  (r).  The 
following  are  cases  in  which 
annuities  have  been  held  pay- 
able out  of  the  corpus  or 
capital  of  the  testator's  estate : 
Miller  v.  Huddlcstone,  17  Sim.  71. 
Haynes  v.  Hay  nes,  3  D.  M.  &  G.  590. 
Croly  V.  Weld,  ib.  993.  Miner  o. 
Baldwin,  1  Sm.  &  G.  522.  MUls 
V.  Drewett,  20  Beav.  636.  Perkins 
V.  Cooke,  2  J.  &  H.  393.  Hick- 
man V.  UpsiiU,  2  Giff.  124.  How- 
arth  V.  Rothwell,  30  Beav.  616. 
Bright  V.  Larcher,  3  De  G.  &  J. 
48.    Upton  V.  Vanner,  1  Dr.  & 


Sm.  594.  Phillips  v.  Gutteridge, 
32  L.  J.  Ch.  1.  Birch  v.  Sherratt, 
L.  R.  2  Ch.  644.  Pearson  v.  Helli- 
well,  L.  R.  18  Eq.  411.  Ee  Hedges' 
Trust,  L.  R.  18  Eq.  419.  Michell 
V.  Wilton,  L.  R.  20  Eq.  269.  He 
Mason,  8  C.  D.  411  Camiichael 
V.  Gee,  5  App.  Cas.  588,  sub  nom. 
Gee  V.  Mahood,  11  C.  D.  891, 
reversing  S.  C,  9  C.  D.  151.  The 
following  are  cases  in  which  they 
were  held  payable  out  of  income: 
Tarbottom  v.  Earle,  11  W.  R.  680. 
Bague  V.  Dumergue,  10  Hare,  462. 
Kindle  v.  Taylor,  20  Beav.  109. 
Baker  v.  Baker,  6  H.  L.  C.  616  (re- 
versing S.  C.  20  Beav.  548.  7  De 
G.  M.  &  G.  681).  Stelfox  v.  Sugden, 
Johns.  234.  Booth  v.  Coulton, 
L.  R.  5  Ch.  684.  Taylor  v.  Taylor, 
L.  R.  17  Eq.  324.  Wormald  v. 
Muzeen,  17  C.  D.  167.  The  ques- 
tion may  generally  be  put  in  the 
terms  used  by  Lord  Gifford  in  May 


Ch.  IV.  §  II.  1  Of  Abatement. 

In  Farmer  v.  Milh  (</),  a  testator,  by  his  Will,  bequeathed 
certain  annuities,  and  directed  that  sums  set  apart  to  secure 
them,  should,  as  the  annuitant  died,  sink  into  the  residue  of 
nis  personal  estate  :  By  a  codicil  to  his  Will,  ho  stated,  that 
in  case  his  property  would  not  provide  an  income  equal  to 
the  annuities,  they  should  be  rateably  reduced :  His  estate 
was  deficient,  and  the  annuities  were  rateably  reduced : 
And  it  was  held  by  Sir  John  Leach,  M.  E.,  that  upon  the 
death  of  any  annuitant,  the  sum,  set  apart  to  secure  the 
reduced  annuity,  would  belong  to  the  residuary  legatees,  and 
was  not  to  be  applied  to  increase  the  reduced  annuities  to  the 
«imount  given  by  the  Will :  His  Honor,  however,  observed, 
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U.Bennett,  1  Russ.  370,  vw.,  whether 
the  bequest  is  to  be  considered  as 
a  bequest  of  an  annuity  or  as  the 
bequest  of  the  income  (or  part  of 
the  income)  of  a  sum  directed  to 
be  set  apart.  Tlie  case  of  Wright 
V.  Callender,  2  De  G.  M.  &  G.  652, 
is  an  instance  of  the  former  class. 
Baker  v.  Baker  {uhi  sup.)  is  an 
instance  of  the  latter.  If  the  gift 
is  of  an  annuity  not  so  limited  as 
to  make  it  payable  exclusively  out 
of  the  income  of  a  particular  fund 
'luring  the  annuitant's  lifetime,  it 
will  be  a  charge  on  the  corpm  to 
the  loss  of  those  interested  in  the 
residuary  estate.  If,  on  the  other 
hand,  what  is  bequeathed  is  the 
incom.  of  a  particular  fund,  then, 
if  the  income  does  not  come  up  to 
the  expectation  of  the  testator,  the 
annuitant  will  have  to  bear  the 
loss.  Carmichael  v.  Gee,  5  App. 
Cas.  588,  597,  in  which  case  Lord 
Selbornesays  thatMiUert>.  Huddle- 
stono,  if  rightly  decided,  depended 
on  the  8i)ecial  language  of  p.  very 
spec;..!  Will.  The  mer&  fact  that 
the  gift  of  an  annuity  is  followed 
by  a  direction  to  set  apart  a  fund 
to  secure  it,  will  not  cut  down  the 


right  of  an  annuitant  to  a  right  to 
receive  only  the  income  of  fund. 
Be  Mason,  8  C.  D.  411.  A  pro- 
vision that  the  fund  out  of  which 
the  annuity  is  directed  to  be  paid 
shall  fall  into  the  residue  after 
the  death  of  the  annuitant,  is 
an  indication  that  the  testator 
meant  to  bequeath  an  annuity: 
May  V.  Bennett  {uhi  sup.).  Wright 
V.  Callender  (uhi  siqh).  A  pro- 
vision for  the  destination  of  the 
surplus  income  during  the  life  of 
the  annuitant  goes  to  show  that 
the  annuity  is  a  charge  on  the 
income  only :  Wormald  v.  Muzeen, 
17  C.  D.  167,  169.  Stelfox  v. 
Sugden,  Johns.  234,  240.  Where 
a  testator  directs  that  out  of  the 
income  of  a  fund  invested  or  to  be 
invested  a  life  annuity  is  to  be 
paid,  and  there  is  no  direction  that 
the  annuity  is  to  be  paid  out  of 
income  to  accrue  in  lue  lifetime  of 
the  annuitant,  the  annuity  is  a 
charge  on  the  income,  even  after 
the  death  of  the  annuitant,  until 
the  arrears  of  the  annuity  are 
satisfied  :  Booth  v,  Coulton,  L.  E. 
5  Ch.  684. 

{q)  4  Buss.  86. 


V\ 
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that  if  the  case  had  rested  upon  the  Will,  the  residuary 
legatees  could  have  taken  no  henefit,  until  the  annuities  were 
fully  provided  for  (r). 

In  Arnold  v.  Arnold  (s),  a  testator  desired  that  A.,  B.,  and 
C.  might  eat.'i  enjoy,  during  life,  the  interest  of  800^  sterling, 
the  principal  to  devolve  eventually  to  his  residuary  legatees : 
He  directed  the  residue  of  his  property  to  be  divided  into 
three  equal  parts,  one  part  to  each  of  his  brothers  and  his 
sister  ;  and  if  his  brothers  and  sister  should  not  survive  him, 
or  have  legal  issue  living  at  the  testator's  death,  then  their 
shares  to  devolve  in  equal  proportions  to  the  survivors,  as 


(r)  In  Scott  V.  Salmond,  1  M. 
&  K.  363,  a  testator  gave  several 
life  annuities  charged  upon  a  par- 
ticular fund,  the  income  of  which 
lie  considered  to  he  e(|Ual  to  them 
in  value ;  and  he  gave  the  fund 
itself  over  to  another  peiRt.:i  for 
life,  upon  the  respective  deaths  of 
the  annuitants  :  The  fund  having 
proved  deficient,  and  the  annui- 
tants having  suffered  a  propijr- 
tional  "^^atement,  it  was  held,  hy 
Sir  J.  Leach,  M.  R.,  and  after- 
wards by  Lord  Brougham,  on  ap- 
peal, that  on  the  death  of  one  of 
them,  the  income  from  the  fund 
released  hy  the  falling  in  of  lier 
annuity  went  over  to  the  tenant 
for  life,  and  was  not  applicable  to 
make  good  the  deficiency  of  the 
continuing  annuities.  See  also 
Page  r.  Leapingwell,  18  Ves.  4G3, 
Miller  v.  Huddlestone,  L.  E.  6  Eq. 
66.  Re  Lyne's  Estate,  L.  B.  8  Eq. 
482.  Re  Tootal's  Estate,  2  C.  D. 
628.  See  also  V/right  v.  Weston, 
26  Beav.  42S).  But  where  a  testa- 
tor, having  a  power  of  appoint- 
ment hy  Will  over  a  sum  of  stock, 
bequeathed  two  sums  of  5,000/. 
and  500i.  sterling  thereout  to  A. 
and  B.,  and  the  residue  to  his 


son  ;  and  the  stock  became  in 
Equity  liable  to  his  debts,  and  by 
payment  thereof,  and  of  the  costs 
of  the  suit,  the  fund  became  less 
than  5,500Z.  sterling,  k  was  held 
by  Romilly,  M.  R.,  that  the  pecu- 
niary and  residuary  legatees  were 
not  liable  to  abate  iiroportioiially, 
but  that  the  residuary  gii't  failed 
altogether :  Petre  v.  Petre,  14 
Beav.  971.  See  also  Harley  r. 
Moon,  1  Dr.  &  Sm.  623.  The 
question  would  seem  to  be,  does 
the  testator  deal  with  a  given  sum 
which  he  assumes  to  be  available, 
or  does  he  not.  If  a  man  dealing 
with  a  sum  of  stock  or  a  specific 
amount  says,  "  I  bequeath  so 
much  to  A.,  so  much  to  B.,and  the 
rest  to  C,"  the  fund  nmst  be 
divided  in  those  exact  proportions, 
and  if  the  stock  falls  short  the  loss 
nmst  be  apportioned  amongst  all 
the  legatees  in  the  same  propor- 
tion :  but  if  the  testator  is  not 
dealing  with  a  specific  amount,  or 
does  not  assume  to  be  so  doing, 
the  loss  will  fall  on  the  residuary 
legatee.  Elwes  v.  Causton,  30  Beav. 
554.  De  Lisle  v,  Hodges,  L.  R. 
17  Eq.  440. 
(«)  2  M.  &  K.  374. 
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well  as  the  shares  that  might  have  heen  devised  to  their 
issue:  The  testator's  estate  was  not  sufficient  to  pay  the 
legacies  in  full :  And  Sir  C.  Pepys,  M.  K.,  held,  that  npon 
the  death  of  one  of  the  tenants  for  life  an  apportionment  of 
the  legacy  of  800?.,  set  apart  to  answer  her  life  interest,  fell 
into  the  residue,  and  was  not  given  over  to  the  residuary 
legatees  in  their  individual  character ;  and  that  the  surviving 
tenants  for  life  were  entitled  to  have  the  deficiencies  in  their 
annuities  satisfied  out  of  the  released  fund  :  And  his  Honor 
observed,  on  Farmer  v.  Mills  (t)  heing  cited,  that  in  that  case 
the  testator's  codicil  expressly  provided  that  the  annuities 
should  be  rateably  reduced ;  and  that,  but  for  that  codicil, 
the  residuary  legatees  could  have  taken  no  benefit  until  the 
annuities  were  fully  paid. 

A  point  of  considerable  diffi?ulty  arises  in  cases  where 
there  are  pecuniary  legatees  and  a  residuary  legatee,  and  hy 
reason  of  the  devastavit  of  the  executor  the  estate  becomes 
insufficient  to  pay  all  the  pecuniary  legacies  :  The  question 
then  is,  whether,  there  being  at  the  testator's  death  a  residue 
of  a  certain  sum,  the  residuary  legatee  is  not  entitled  to  rank 
as  a  legatee  of  that  sum. 

In  Dyose  v.  Dyose  (u),  Lord  Cowper,  in  the  instance  of 
deficiency  by  a  devastavit,  held,  that  he  was  bound  to  con- 
sider the  residuary  legatee  as  entitled  to  something,  if  the 
state  of  the  assets  at  the  death  of  the  testator  left  a  residue  ; 
and  that  the  wreck  of  the  estate,  which  could  be  recovered 
after  the  devastavit,  was  divisible,  not  among  the  pecuniary 
legatees  "lone,  but  among  all  the  legatees  according  to  the 
proportion  of  their  legacies,  and  allowing  the  residuary 
legatee  to  claim  as  a  legatee  of  the  amount  of  the  residue  as 
it  stood  at  the  death  of  the  testator. 

But  this  decision  came  under  the  consideration  of  Lord 
Thurlow,  in  the  cases  of  Fonercau  v.  Poyntz  (x),  and  Hum- 
phreys V.  Humphreys  {y) ;    on   both  which    occasions  bis 
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(0  Ante,  p.  1213. 
(«)  1  P.  Wms.  306. 


(x)  1  Bro.  C.  C.  478. 
ly)  2  Cox,  186. 
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Lordship  condemned  the  doctrine  of  it :  And  this  con- 
demnation was  approved  by  Sir  William  Grant  in  Page  v. 
Leapingivell  (z). 

On  the  other  hand,  in  Ex  parte  Chadwin  (a),  Lord  Eldon, 
after  reviewing  all  the  preceding  authorities,  seems  to  con- 
sider the  question  as  unsettled  :  and  his  decree  in  that  case 
may,  perhaps,  he  considered  as  in  some  measure  confirmatory 
of  Dyoie  v.  Dyose,  though  certainly  on  a  totally  different 
principle. 

The  case  alluded  to.  Ex  parte  Chadwin  (6),  is  an  authority 
to  show  that  a  legatee,  entitled  to  a  priority,  may  have  so 
dealt,  in  respect  to  his  legacy,  with  an  executor  guilty  of  a 
devastavit,  as  to  lose  all  priority,  and  to  render  it  just,  that 
the  estate  should  be  divided  as  if  no  devastavit  had  taken 
place :  There  the  testator  directed  his  tvustees  and  executors, 
after  sale  of  his  estates,  to  stand  possessed  of  the  money 
arising  from  the  sales,  upon  trust,  in  the  first  place,  to  invest 
400i.  in  trust  for  his  wife  for  life  in  bar  of  dower,  and  after 
her  death  for  W.  C,  and  upon  further  trust,  out  of  the 
residue  of  the  money,  to  invest  400i.  in  trust  for  J.  K.  for 
life,  and  after  his  death  for  his  children ;  and  upon  further 
trust,  to  pay  other  sums  to  persons  named ;  and  he  bequeathed 
the  residue  of  his  estate  to  W.  C. :  The  only  acting  executor 
made  no  investment  on  the  trust  of  the  Will,  but  paid 
interest  on  the  two  sums  of  400^  to  the  respective  legatees, 
and  applied  the  assets  to  his  own  use,  and  afterwards  became 
bankrupt :  Lord  Eldon  was  of  opinion,  that,  by  so  dealing 
with  the  executor,  these  two  legatees  had  made  him  their 
debtor  for  their  legacies  respectively  :  And  upon  that  ground 
his  Lordship  decreed,  that  the  dividends  payable  upon  the 
whole  sum  proved  under  the  commission  against  the  exe- 
cutor in  respect  of  the  testator's  estate  should  be  divided  among 
the  pecuniary  and  the  residuary  legatees,  in  the  proportion 
of  the  amount  of  their  legacier.  and  of  the  residue,  as  it  was 
computed  at  the  death  of  the  intestate,  with  interest  on  each. 


(«)  18  Ves.  466. 


(a)  3  Swanst.  387. 


(6)  3  Swanst.  380. 
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In  Willmott  V.  Jv.nhbu  (c),  an  executor,  who  was  also 
trustee,  divided  the  assets :  Ho  paid  to  the  adult  legatees 
their  shares,  and  invested  the  shares  of  the  infants  iu  his 
own  name,  but  he  executed  no  declaration  of  trust  thereof : 
He  afterwards  applied  these  sums  to  his  own  use :  Further 
assets  having  unexpectedly  fallen  iu,  Lord  Langdalo,  M.  11., 
held  thut  they  ought,  in  the  first  place,  to  be  applied  in 
making  good  the  infants'  legacies :  And  the  learned  Judge 
said,  that  if  an  executor  makes  payments  to  a  legatee  in 
person,  or  to  a  trustee  for  a  legatee,  or  makes  such  appro- 
priation as  is  equivalent  to  payment,  the  other  persons 
entitled  under  the  Will  are  not  to  be  called  on  to  contribute 
for  any  loss  which  may  afterwards  happen  to  the  fund  so 
paid  or  appropriated  (<?) ;  but  that  if  there  be  no  payment, 
and  no  appropriation  equivalent  to  payment,  his  Lordship 
did  not  see  why,  if  anything  afterwards  comes  to  the  hands 
of  the  executors,  it  should  not  be  applied  in  discharge  of  the 
legacies  of  the  unpaid  legn.tees  (c). 

The  general  rule  is,  that,  among  legacies  in  their  nature  Priority, 
general  (accordinf  to  the  distinctions  attempted  to  be  pointed  fe""iit«:s^^of 
out  in  a  previous  chapter)  there  is  no  preference  of  payment :  pn'ciiasera 

*•  "■  '■  ^  *    •'  over  voluii- 

they  shall  all  abate  together,  and  proportionally,  in  case  of  teers : 
a  deticiency  of  assets  to  satisfy  theiu  all.  But  this  must  be 
understood  only  as  among  legatees,  who  are  all  volunteers ; 
for  if  there  be  any  valuable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration 
of  a  debt  owing  to  the  legatee,  or  of  the  relinquishment  of 
any  right  or  interest,  as  of  her  dower  by  a  widow  (/),  such 


(c)  1  Beuv.  401. 

(A)  See  Morris  v.  Livie,  1  Y. 
&  Coll.  Ch.  C,  380.  Post,  pp.  1260, 
1261. 

(e)  Where  there  has  Leen  no 
consent  of  the  legatees  to  the 
siwcial  appropriation  of  the  fund 
out  of  which  their  legacies  are 
imyalile,  the  ordiiiarj  rule  that 
tlio  residuary   legatee    can    take 

W.E.— VOL.   II. 


iiothtn<:;  till  all  the  pecimiary 
legatees  have  been  paid  must  pro- 
vail.  Baker  r.  Farmer,  L.  R.  3 
Ch.  537  (reversing  Malins,  V.-C, 
L.  E.  4  Eq.  382).  Harley  v.  Moon, 
1  Dr.  &  Sm.  «23. 

(/)  Bnrridge  r.  Bradyl,  1  P. 
Wms.  127.  Heath  v.  Dendy,  1 
Russ.  Ch.  C.  543.  Norcott  v.  Gor- 
don,  14  Sim.  258.    But  such  a 
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legacy  will  be  entitled  to  a  preference  of  payment  over  the 
other  general  legacies,  which  are  mere  bounties  {(j) ;  and  it 
should  seem  that  the  preference  will  be  allowed,  though  the 
bequest  should  exceed  the  value  of  the  right  or  interest  relin- 
quished by  the  legatee  (Ji).  But  it  is  requisite  that  the  right 
or  interest  should  be  subsisting  at  the  testator's  death  (i). 

In  Heath  v.  Dcndy  (k),  the  testator,  having  by  a  post- 
nuptial settlement  made  certain  provisions  for  his  wife, 
which  were  expressed  to  be  in  bar  of  dower,  bequeathed  to 
her  specific  legacies,  and  also  a  general  legacy,  adding,  that 
what  he  had  so  given  her,  together  with  the  provision  made 
for  her  by  the  settlement,  should  be  in  lieu  of  any  dower 
which  she  might  claim :  The  assets  proved  insulficient  for 
the  payment  of  the  legacies  in  full :  And  Lord  Gifford,  M.  E., 
held,  that  the  wife  was  entitled  to  priority  over  the  other 
legatees,  and  that  the  legacy  given  to  her  ought  not  to  abate 
proportionally  with  the  other  legacies:  His  Lordship,  in 
giving  judgment,  observed,  that  if,  at  the  death  of  the  tes- 
tator, his  widow  had  not  been  entitled  to  dower,  then,  accord- 
ing to  the  principle  of  the  previous  authorities,  she  could  not 
have  claimed  any  priority :  But,  at  his  death,  her  right  to 
dower  was  in  full  force ;  and  she  was  to  release  her  dower, 
not  merely  for  the  provision  which  the  settlement  made,  but 
for  that  provision  taken  in  conjunction  with  the  legacy :  It 
was  not  material  whether  the  sum  bequeathed  was  or  was  not 
the  whole  of  the  consideration  for  the  release  of  the  dower : 
If  it  was  only  part  of  the  consideration,  she  was  nevertheless 


legacy  has  no  priority,  where  the 
testator  leaves  no  real  estate  out 
of  which  the  widow  is  dowable : 
Acey  V.  Simpson,  5  Beav.  35  ;  or 
where  the  only  real  estate  of  the 
testator  was  conveyed  to  him  with 
a  declaration  against  dower :  Roper 
V.  Roper,  3  C.  D.  714.  The  deci- 
sion of  Malins,  V.-C,  in  this  case 
has  since  been  approved  by 
(Jhitty,J.,in  Re  Greenwood  [1892], 
2  Ch.  295,  299,  although  he  dis- 


sents from  the  dictum  of  the  Vice- 
Chancellor  that,  if  the  dower  had 
been  barred  by  the  will,  the  widow 
would  have  been  entitled  to 
priority. 

(g)  Treat.  Eq,  B.  4,  Pt.  1,  ch.  2, 
s.  5. 

(h)  Ambl.  244. 

(t)  Blower  v.  Morret,  2  Yes. 
Sen.  422. 

{k)  1  Buss.  Chanc.  Cas.  543. 
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a  purchaser  of  the  sum,  and  was  entitled  to  priority  over  the 
other  legatees  {l). 

In  Davies  v.  Bush  (m),  a  testator  had  bequeathed  a  legacy 
to  a  person,  between  whom  and  himself  accounts  had  sub- 
sisted for  some  time,  on  condition  of  his  executing  to  the 
testator's  executors  a  general  release  of  all  claims  and 
demands  which  the  legatee  had  on  the  testator :  The  legatee 
executed  the  release:  The  assets  were  insufficient  for  the 
payment  of  all  the  legacies ;  and  the  question  was,  whether 
this  particular  legatee  was,  by  the  execution  of  the  release,  a 
purchaser  of  his  legacy,  and  entitled  to  be  paid  in  prefer- 
ence to  the  other  legatees ;  or  whether  ho  was  bound  to  abate 
rateably  with  them :  It  did  not  appear  whether  the  legatee 
had  any  legal  claim  or  demand  on  the  testator :  Lord  Lynd- 
hurst,  G.  B.,  was  of  opinion,  that  if  there  was  not  a  debt 
actually  due  to  the  legatee,  he  could  not  be  considered  as  a 
purchaser  of  the  legacy,  so  as  to  avoid  an  abatement  with 
the  other  legatees  :  If  no  debt  were  due,  and  the  release  was 
required  merely  for  the  sake  of  peace,  then,  unquestionably, 
the  legatee  could  not  be  treated  as  a  purchaser. 

General  legacies,  bequeathed  to  creditors,  whose  debts  havo 
been  previously  liquidated  by  composition  at  less  than  their 
real  amounts,  are  merely  voluntary,  and  therefore  not  exempt 
from  abatement  together  with  other  general  legacies  upon  a 
deficiency  of  assets  (n).  So  where  the  testator  bequeaths 
money  to  pay  the  debts  of  a  relation  or  friend,  such  legacies 
must  be  considered  as  bounties,  and  in  no  better  condition 
than  other  general  legacies  (o). 


(0  It  is  enacted  by  etat.  3  &  4 
W.  IV.  c.  105  (Act  for  the  amend- 
ment of  the  Law  relating  to  Dower), 
8.  12,  that  nothing  in  this  Act 
contained  shall  interfere  with  any 
rule  of  equity,  or  of  any  Ecclesias- 
tical Court,  by  which  legacies  be- 
queathed to  widows  in  satisfaction 
of  dower  are  ent^'led  to  priority 
over  other  legacii     See  Ee  Green- 


wood [1892],  2  Ch.  295. 

(m)  1  Younge,  341. 

(w)  Coppin  V.  Coppin,  2  P.  VVms. 
296.  See  Turner  v.  Martin,  7  Do 
Gex,  M.  &  G.  429.  Ante,  p.  1074, 
note  (a).  See,  however,  Callishev 
V.  Bischcffsheim,  L.  R.  5  Q.  B.  449, 
451,  and  conipiue  with  that  case  Ex 
parte  Banner,  17  C.  D.  480,  490. 

(o)  Shirt  V.  Westby,  IG  Ves.  396. 
V  2 
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instances 
where  priority 
among  general 
lef^tees  is  not 
allowable : 


annuity 
cliurgeil  on 
licreonal  estate 
is  a  general 
legacy. 
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It  must  hero  bo  observed,  that  a  legacy,  which  is,  in  its 
nature,  goneral,  and  given  to  a  volunteer,  will  uo*'  be  entitled 
to  any  exemiition  from  abatement,  on  the  ground  of  its 
being  applied  to  any  particular  object  or  purpose  :  Thus 
legacies  of  a  certain  sum  each  to  executors  for  their  caro 
and  trouble  {p),  or  of  sums  of  money  for  mourning  rings  {q), 
or  to  servants  (/•),  or  to  charities  («),  are  not  to  bo  prcferrod 
to  other  general  legacies.  And  although  the  bequest  is  inudo 
in  favour  of  a  wife  or  child  of  the  testator,  it  can  claim  no 
preference,  but  must  abate  vith  the  rest  of  the  r  .leral 
legacies  {t). 

Again,  an  annuity  charged  on  the  personal  estate  is  a 
general  legacy  (h).  And,  therefore,  as  between  annuitants 
and  legatees,  there  is  no  priority  where  there  is  a  deficient 
estate,  but  both  must  abate  proportionably  {jt).     And  whether 


(j))  Duncan  v.  Watts,  IG  Beav. 
•2(14. 

{([)  Aprecce  v.  Apreece,  1  Ves. 
&  Beam.  304.  In  Masters  v.  Mas- 
ters, 1  P.  Wnis.  423,  Lord  Parker 
I'xeinpted  a  legacy  of  a  certain 
•sum  for  bniUling  a  monument  to 
the  memory  of  a  relation  from 
abating  with  the  general  legacies  ; 
but  this  decision  has  been  doubted 
I  'U  strong  grounds  :  See  Blackshaw 
r.  Rogers,  cited  4  Bro.  C.  C.  349. 

(r)  Att.-Gen.  v.  Robins,  2  P. 
AVms.  25. 

(»)  Att.-Gen.  v.  Hudson,  1  P. 
AVms.  (i75.  Bishop  of  Peterborough 
<•.  Mortlock,  1  Bro.  C.  C.  5(56. 

{t)  Blower  r.  Morret,  2  Ves.  Sen. 
4i(i.  Unless  from  the  construction 
of  the  Will  it  appears  that  the  tes- 
tator has  shown  intention  to  give 
priority  to  a  particular  legacy. 
Re  Hardy,  17  C.  D.  798.  In  the 
case  of  Ue  Hardy,  Malins,  Y.-C, 
seems  to  have  said,  "Blower  r. 
Morret  is  in  my  opinion  distin- 
guishable in  many  respects,  but  if 


it  is  not,  then  I  say  '  nt  from 

it  and  decline  to  folK  In  the 

late  case  of  l^l^  Schwedcr's  Kst'ite 
[1891],  3  Ch.  44,  Chltty,  J.,  said, 
"  In  ,'uy  opinion  lie  Haidy  was  not 
ilistinguishable  from  Blower  r. 
Morret,  and  with  all  due  resjiuct 
to  the  learned  Vice-Chanceilor 
(who  decided  it)  he  was  binnul  by 
it.  I  think  I  am  constrained 
by  Blower  v.  Morret,  and  by  the 
continued  course  of  the  authori- 
ties since  that  decision,  to  dissent 
from  Re  Hardy  as  I  do." 

'u)  Iiinesv.  Mitchell,!  Phill.  Ch. 
C.  llGyjter  Lord  Lyndhurst.  11 
CI.  &  F.  508,  per  Lord  Cottenham. 
Miller  v.  Huddlestone,  3  Mae.  & 
G.  513.  But  if  annuities  are  given 
as  specific  gifts  of  interest  in  the 
real  estate,  they  shall  not  abate 
with  legacies  charged  generally  on 
the  real  estate  :  Creed  v.  Creed,  11 
CI.  &  F.  491  (overruling  the  deci- 
sion of  Sugden,  C,  of  Ireland,  1 
Dr.  &  W.  416). 

{.r)   The  annuity  ought  to  be 
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an  annuity  is  to  comraenco  immediately  on  tlio  death  of  tho 
testator  or  at  a  future  period,  this  princiiilo  will  equally 
apply  (,(/).  And  if  annuities  abate  with  reference  to  other 
legacies,  they  must,  of  course,  abate  between  themselves. 
Accordingly,  in  Innes  v.  Mitchell  (z),  a  testator  had  bequeathed 
uii  annuity  of  SOOl.  to  his  three  daughters,  and  tho  survivors 
and  survivor,  with  a  gift  over  to  the  last  survivor  of  tho  sum 
set  apart  to  answer  the  annuity :  After  the  death  of  one  of  tho 
daughters,  the  fund  set  apart  was  lost  by  the  misconduct  of 
the  trustee,  and  the  annuity  remained  unpaid  for  the  rest  of 
tho  lives  of  the  other  two ;  but  after  their  deaths  a  sum  of 
money,  forming  part  of  the  residue,  but  of  less  amount  than 
the  original  fund,  became  available  :  And  it  was  held,  that  tho 
annuity  must  bo  supposed  to  have  continued  until  it  was  put 
an  end  to  by  the  principal  money  falliii"  in  ;  and  that  such 
money  must  be  apportioned  rateably  betw  ten  the  arrears  which 
would,  on  tliat  supposition,  bo  due  to  the  daughters  respec- 
tively, and  the  sum  originally  set  apart,  and  v/hich  belonged 
to  the  last  survivor  (a). 

But  if  by  the  express  words  or  fair  construction  of  the  Will,  in  wlmt  cajses 
the  intent  of  the  testator  is  clearly  manift  st  to  give  one  i,  allowable, 
general  legatee  a  priority  to  the  others,  that  intention  must 
be  carried  into  eflfect  {h) :  as  where  the  testator  gave  legacies 
to  his  two  sons  and  his  daughter,  with  a  proviso,  that  if  tho 
assets  should  fall  short  for  the  satisfaction  of  those  legacies. 


valued,  and  the  annuitant  will  Le 
entitled  at  once  to  the  amonnt  of 
the  valuation,  subject  to  an  abate- 
ment in  proportion  to  the  abate- 
Jiient  of  the  i)ecuniary  legacies  : 
Wrinij,'liton  v.  Cohiuhoun,  1  l)e  G. 
&  Sni.  357.  Carr  i-.  Ingleby,  ibid. 
362.  Long  v.  Hughes,  ibid.  364. 
But  see  Wright  v.  Callender,  2  De 
Gex,  M.  &  G.  C52.  Gratrix  v. 
Chambers,  2  Gift'.  32 1. 

(i/)  Innes  v.  Mitchell,  1  Pliiil. 
Ch.  C.  71(i. 

(;)  2Phill.Cli.C..346,  reversingin 
part  the  decision  1  Phill.  Ch.  C.  710. 


(ft)  See  also  Todd  v.  Bielby,  27 
Beav.  3.5.3,  as  to  the  proper  mode  of 
ascertaining  the  value  of  the  an- 
nuities, in  a  case  where  several 
annuities  are  given,  and  the  fund 
jiroves  deficient,  and  some  of  the 
annuitants  are  dead  and  some  are 
living.  Heath  v.  Nugent,  29  Ueav. 
226.  See  also  Potts  r.  Smith, 
L.  R.  8  E(i.  663.  lie  Wilkins,  27 
0.  D.  703.  As  to  the  periodat  which 
the  value  must  betaken,  see  Field- 
ing V.  Preston,  1  De  G.  &  J.  438. 

(J))  Lewin  i\  Lewin,  2  Ves.  Sen. 
415.    Re  Hardy,  17  C.  D.  798, 803. 
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liis  daughter  notwithstanding  should  bo  paid  her  full  legacy, 
and  tho  abatement  bo  boruo  proportionally  by  the  legacies 
of  tho  sons  only(c).  So  whoro  tho  testator,  after  giving 
various  icgacies,  expressed  at  tho  end  of  his  Will  his  appre- 
hension that  there  would  bo  a  considerable  surplus  of  his 
personal  estate,  beyond  what  ho  had  before  given  away  in 
legacies,  for  which  reason  ho  gavo  several  further  leg.vcics ; 
and  afterwards,  by  a  codicil,  ho  gavo  several  other  legacies ; 
it  was  decreed,  that  tho  subsequent  legacies  given  by 
the  Will,  having  been  given  on  a  presumption  that  there 
would  bo  a  surplus,  and  there  happening  to  bo  no  surplus, 
the  former  legacies  should  have  a  preference,  and  the  lega- 
cies at  the  end  of  tho  Will  should  bo  lost;  and  also,  that 
the  same  apprehension  of  a  surplus  must  be  intended  to 
have  continued  in  the  testator  at  the  time  of  making  his 
codicil :  and  therefore,  unless  tho  inference  could  bo  re- 
pelled, the  legacies  given  by  tho  codicil  must  bo  lost  also  (d). 
Again,  where  a  testator  gave  1,000^  to  trustees  upon  trust 
to  pay  the  interest  to  his  wife,  during  her  life,  and  after  her 
decease  he  declared  his  will  to  be,  that  the  1,000/.  should 
bocome  part  of  his  personal  estate,  and  applicable  to  the 
trusts  or  payment  of  tho  legacies  given  by  his  Will ;  and  he 
gave  a  legacy  of  500/.,  in  trust  for  N.  M.  and  his  wife,  in 
nearly  the  same  words ;  it  was  held,  that  a  priority  was  given 
to  these  two  legacies  (c). 

But  the  071118  lies  on  tho  party  seeking  priority,  to  make 


' - 
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(c)  Marsh  V.  Evans,  1  P.Wnis.  668. 

(d)  AttG.in.  V.  Robins,  2  P. 
Wms.  £3.  Sea  also  Accord.  Stam- 
mers V.  Halliiey,  12  Sim.  42. 

(e)  Brown  v.  Brown,  1  Keen, 
275.  Ee  Hartly,  17  C.  D.  798. 
There  would  seem  to  be  no  pre- 
sumption of  un  intention  to  give 
priority  to  a  wife  or  children 
before  strangem,  iiotwithstanding 
the  obseiA'cv.ons  of  Malins,  V.-C, 
in  this  ca»  ^  ths  learned  Vice- 
(Jhanoellor       iiself  recogmzes  in 


Roper  V.  Boper,  3  C.  D.  714,  720. 
See  for  further  exomples  of  prefer- 
ence of  {,'eneral  legatees  hi  pay- 
ment, in  consequence  of  the  inten- 
tion of  the  testator,  not  ex'^^rosaed 
in  terms,  but  sufficiently  apparent 
from  the  whole  contents  of  the  Will, 
Lcwin  V.  Lewin,  2  Ves.  Sen,  415. 
Beeston  v.  Booth,  4  Madd,  161, 
170.  Pepper  v.  BloomfieUl,  3  Dr. 
&  W.  49J).  Haynes  v,  Hiiyues,3 
De  Gex,  M.  &  G.  690.  Uyett  v. 
Williams,  2  Jolms.  &  II.  429. 


i 
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out  that  suck  priority  was  intended  by  the  testator,  and  tUo 
proof  of  this  must  bo  clear  and  conclusive  (,/).  The  reason 
of  it  io,  that  the  testator,  in  the  nbHonco  of  plain  proof  to  the 
contrarj',  must  bo  deemed  to  have  considcsrod  that  his  estate 
would  bo  sufficient  to  answer  the  purposes  to  which  ho  has 
(lovotcd  it,  and  consequently  not  to  have  thought  it  neces- 
sary to  provide  against  a  deficiency  by  giving  a  priority,  in 
case  of  a  deficiency,  to  some  of  the  objects  of  his  bounty. 
Thernforo  where  the  expressions  are  ambiguous,  and  do  not 
mark  with  certainty  the  fostator's  intention,  no  priority  can 
bo  allowed :  Thus  it  is  not  sufficient  that  the  testator  gives  a 
direction  as  to  a  general  legacy  to  lis  wife,  that  it  shall  be 
paid  imvicdiatcly  after  his  death,  odt  of  the  Jirnt  money  that 
shall  be  received  by  the  executors  (7).  So  if  tho  words  are 
**  Imprimis,"  or  **  in  tho  first  place,  I  give  l,000i.  to  A.,"  this 
will  not  give  a  priority  to  other  general  legatees  (h).  In  tho 
case  of  liceston  v.  Iiooth{i),  the  testator  gave  his  personal 
estate  to  executors,  in  tho  first  place,  to  pay  debts,  funeral 
and  tostamontary  expenses;  and  in  tiio  next  place,  three 
legurties  to  B.,  C,  and  D.,  vith  legal  interest  from  three 
months  after  his  death ;  and  afterwards  to  raise  and  set 
apart  three  sums  of  money  to  be  applied  as  therein  men* 
tioned:  Upon  a  question  of  abatement,  the  Couii  iloclared, 
upon  the  principle  before  stated,  that  none  of  the  legacies 
wore  entitled  to  a  priority  of  payment,  anf^  therefore,  that 
all  of  them  must  abate  proportionally,  according  to  ♦bo 
general  rule  (k). 
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(/)  Miller  v.  Huddlestone,  3 
Mac.  &  G.  523,  hy  Lord  Truro. 

(g) Blower D.  M()rrct,2  Ves.  Sen. 
420.  But  this  ciisii  waa  exprcHsly 
dissented  from  \>y  Malinp,  V.-C, 
in  Re  Himly,  17  0.  D.  798,  801, 
where  ho  held  that  11  Lcquest  l)y  ti 
testator  t "  his  wife  of  all  his  furni- 
ti're  and  effects,  tot,'ether  with  the 
sum  of  500/.  "  which  I  direct  to  he 
jwt(J  to  her  immediately  after  my 
'^fuate,"  had  priority  over  uU  the 


other  pecuniary  lef^'ttcies.  See,  how- 
ever; contra,  lit!  Schweder's  Estate 
[18011,  .3  Ch. '14. 

(/i)  Brown  v.  iUlcii,  I  Vera  31. 

(i)  4  Madd.  1(!1. 

{k)  See  uImo  ThwaitcB  v.  Foro- 
iiinn,  1  Coll.  40!).  Crfed  v.  Creed, 
1  Dr.  &  W. -IK).  11  CI.  &F.  491. 
Ashburriham  v.  Ashbunihani,  10 
Sim.  18(5.  Millei  ',;.  Huddlestone, 
17  Sim.  71.  3  Mac.  &G.  513.  Lord 
Dunboynti  v.  Brander,  18  Beav. 
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It  is  iiecessai-y  here  to  refer  to  the  class  of  legacies  alluded 
to  in  a  previous  section  (0,  as  being  in  the  nature  of  specific 
legacies,  and  soraetimoa  called  demonstrative  legacies,  viz. 
bequests  of  money  with  reference  to  a  particular  fund  for 
their  payment,  and  not  simply  a  gift  of  the  specific  fund 
itself;  Those  legatees  have  such  a  lien  upon  the  specifu' 
fund  referred  to,  that  they  Avill  not  be  obliged  to  abate  with 
general  legatees  :  And  in  this,  as  in  the  preceding  cases,  the 
testator's  intention  is  the  principle  :  for  it  is  inferred,  that 
he,  in  referring  to  specific  parts  of  his  estate  for  payment  for 
particular  legacies,  intended  those  legacies  as  a  preference  to 
others  which  he  had  not  so  secured  (/«)• 


Of  tlie  abate- 
ment of  spe- 
cific legacies. 


,■1 

-  5hrr  - 


It  has  appeared,  that  as  long  as  any  of  the  assets,  not 
specifically  bequeathed,  remain,  such  as  are  specifically 
bequeathed  are  not  to  be  applied  in  payment  of  debts  (/() ; 
although  to  the  complete  disappointment  of  the  general 
legacies :  But  when  the  assets,  not  specifically  bequeathed, 
are  insuificient  to  pay  all  the  debts,  then  the  specific  legatees. 
must  abate,  in  proportion  to  the  value  of  their  innividuiil 
legacies  (o).  So  a  legatee  entitled  to  a  legacy  of  ihe  aort  just 
mentioned,  in  the  nature  of  a  specific  legacy,  must  abate  with 
the  specific  legatees  (jO- 

An  important  inquiry,  connected  with  this  subject,  some- 


313.  Eavcstnir  v.  Austin,  19  neav. 
C91.  Hnyias c.  Hayiu-s, 3  De ( iix, 
M.  &  G.  COI.  Codve  c.  Toild,  23 
Beiiv.  92.  7  De  Ilex,  AI.  k  (i. 
520.  Wriglit  r.  West.ni,  20  lieav. 
429.  llask-wood  c,  (Jieeii,  28 
Btav.  1.  Elwes  '•.  I'miston, 30  litav. 
054. 

(J.)  Ante,  p.  1021. 

(7;i)  Itobi'i'tH  r.  PiK'ock,  4  Vc8. 
150.  Laiuljeit  c.  LambiTt,  11  Vcs. 
(JOT.  Robiiisdii  V.  Gt'ldard,  3  M. 
&  G.  735,  745,  by  Lord  Truro. 
Acton  i\  Alton,  1  Meriv.  178. 
Creed  v.  ("lewl,  11  ("1.  i*c  F.  491, 


509,  IKY  Lord  Cottenliaui.  Teiii- 
jH.'st  V.  Tenipest,  2  K.  &  J.  (i;)"), 
aird.  20  L.J.  CI),  noi. 

()i)  Or  of  co!<ts,  wlien  a  suit  lias 
lii'L'ii  institutod  :  I'urton  ■  Cocki-, 
5  Yes.  404.  But  sec  Is'e\vbf},'iu  v. 
Bull,  23  Beav.  380. 

{())  Sluoch  r.  Tiioriiigton,  2  Vi's. 
Sun.  501,  504.  Cliltou  v.  Burt, 
J  P.  Wms.  080.  Duke  of  Devon 
/•.  Atkins,  2  P.  Wins.  382,  3H;j. 
2  Fonbl,  Treat.  Eij.  B.  4,  Pt.  1, 
cli.  2,  s.  5,  note  {q).  Sue  Fiddiuf; 
r.  Pnston.  1  Du  G.  &  J.  438. 

{p)  Bobcrts  i-.Poctck,4  Ve.s.  100. 
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times  occurs;  viz.  under  what  circumstances  the  specific 
legatees  of  chattels  can  compel  the  devisees  of  the  real 
estate  of  the  testator  to  contribute  to  the  satisfaction  of  his 
debts,  in  case  the  general  personal  estate  proves  insufficient 
for  that  purpose.  But  it  will  be  more  convenient  to  consider 
this  question  hereafter,  together  with  the  subject  of  the 
exoneration  of  real  estate  (7)  and  the  doctrine  of  marshalling 
assets  (/•). 


SECTION  III. 

Of  the  Kxacutor's  Assent  to  a  Lajacy. 

The  whole  personal   property  of  the   testatov,  as  it  has  Xccessity  of 
appeared  in  a  former  part  of  this  work,  devolves  upon  his  assent  to  ccm- 
executor  (s).     It  is  his  duty  to  apply  it,  in  the  first  place,  i''<^*'=  *''^  *'*'* 


to  the  payment  of  the  debts  of  the  deceased ;  and  he  is 
responsible  to  the  creditors  for  the  satisfaction  of  their 
demands,  to  the  extent  of  the  whole  estate,  without  regard  to 
the  testator's  having  by  the  Will  directed  that  a  portion  of 
it  shall  be  applied  to  other  purposes  (0-  Hence,  as  a  pro- 
tection to  the  executor,  the  law  imposes  the  necessity  that 
every  legatee,  whether  general  or  specific,  and  whether  of 
chattels  real  or  personal,  must  obtain  the  executor's  assent  to 
the  legacy  before  his  title  as  legatee  can  bo  complete  and 
perfect  (it). 

Hence,  also,  the  legatee  has  no  authority  to  take  posses- 
sion of  his  legacy  without  such  assent,  although  the  testator, 
by  bis  Will,  expressly  direct  that  he  shtill  do  so  :  for  if  this 
were  permitted,  a  testator  might  appo'ut  all  his  effects  to  bo 
thus  taken,  in  fraud  of  his  creditors  (.r). 

Before  such  assent,  however,  tbe  legatee  has  an  inchoate 
right  to  the  legacy,  such  as  is  transmissible  to  his  own  pcr- 


of  legatee. 


(7)  Pod,  Ft.  IV.  Bk.  I.  Ch.  II. 


§1. 


(r)  Rid.  §  II. 
(s)  Ante,  p.  570. 
(0  Ante,  p.  1202. 


(«)  Swiul).  Pt.  1,  §  (I,  pi.  :., 
p.  7,  pi.  1.  1  yauml,  427,  iiotc(.')j 
to  Dujipii  I".  Miiyo. 

(r)  Wt'utw.  Oir.  Ex.  400,  1  1th 
edit. 
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sonal  representatives,  in  case  of  his  death  before  it  bo  paid  or 
delivered  {y). 

Again,  if  the  testator  by  Will  forgive  a  debt  due  to  him 
from  a  particular  person,  it  is  the  better  opinion,  that  the 
assent  of  the  executor  is  necessaiy  to  give  effect  to  the 
testator's  intention;  for  although  on  the  one  hand,  it  may 
be  alleged  that  the  party,  to  whom  the  debt  is  bequeathed, 
must  necessarily  have  it  by  way  of  retainer,  and  that  such 
a  clause  operates  rather  as  an  extinguishment  than  as  a  dona- 
tion, and  therefore  that  it  needs  no  such  assent,  as  where 
there  is  to  be  a  transfer  of  the  property :  yet  on  the  other 
hand,  a  debt  so  forgiven  is  regarded,  with  great  reason, 
in  the  light  of  a  legacy,  and,  like  other  legacies,  not  to  be 
sanctioned  by  the  executor,  in  case  the  estate  be  insufficient 
for  the  payment  of  debts :  But  as  soon  as  the  executor 
assents,  and  not  before,  it  shall  be  effectually  discharged  (s). 

Until  modern  times,  it  appears  to  have  been  the  practice 
of  the  Bank  of  England,  with  respect  to  government  stock 
or  annuities,  grounded  upon  the  statute  5  W.  &  M.  c.  20,  by 
which  the  Bank  was  instituted,  and  upon  the  other  Acts  of 
Parliament  which  regulate  the  devise  of  property  trans- 
ferable at  the  Bank  (by  which  the  probates  of  Wills  are 
directed  to  be  there  deposited,  for  the  purpose  of  having  the 
trusts  extracted),  in  cases  where  stock,  &c.,  has  been  speci- 
fically bequeathed,  without  the  intervention  of  trustees,  to 
permit  the  transfer  to  be  made  to  the  legatees,  and  not  to 
the  executor ;  and  when  trustees  have  been  appointed,  then 
to  the  trustees,  with  a  restriction  not  to  allow  of  a  transfer 
to  any  other  persons,  except  those  named  in  the  Will:  It 
seems,  however,  to  be  now  clear,  that  this  practice  is 
erroneous,  and  that  the  executor,  having  the  legal  right  to 
the  specific  as  well  as  to  the  general  assets,  to  pay  debts, 
&c.,  has  the  sole  right  to  call  upon  the  Bank  to  transfer  the 


(y)  Wentw.  Off.  Ex.  69,  14tli 
edit. 

{%)  Wentw.  Off.  Ex.  72,  14th 
edit.    Rider  v.  Wager,  2  P.  Wins. 


332.  Sibthorp  v.  Moxom,  3  Atk. 
581.  Elliott  V.  Davenport,  1  P. 
Wins.  83.  Izon  v.  Butler,  2  Price, 
41. 
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stock  into  his  name :  as  no  interest  in  it  vests  in  the  legatees 
prior  to  his  assent  {a).  It  also  appears  to  be  immaterial 
whether  such  property  be  given  specifically  in  the  strict 
sense  of  the  word,  or  as  a  residue ;  such  property  being  to 
be  considered  in  no  other  view  than  the  other  general  assets 
as  to  this  purpose,  and  therefore  subject  to  all  the  incidents 
of  a  testamentary  disposition  of  personal  estate  {h).  And 
now,  by  stat.  83  &  34  Vict.  c.  71,  s.  23,  it  is  expressly  enacted, 
that  all  stock,  standing  in  the  name  of  any  deceased  person, 
shall  and  may  be  assigned  and  transferred  by  the  executors 
or  administrators  of  the  deceased,  notwithstanding  any  specific 
bequest  thereof  (c). 

It  follows  from  tho  rule  respecting  the  necessity  of  the 
executor's  assent,  that  if,  without  it,  the  legatee  takes 
possession  of  the  thing  bequeathed,  the  executor  may 
maintain  an  action  of  trespass  or  trover  against  him :  So 
although  a  chattel,  real  or  personal,  specifically  bequeathed, 
be  in  the  custody  or  possession  of  tho  legatee,  and  the  assets 
be  fully  adequate  to  the  payment  of  debts,  he  has  no  right 
to  retain  it  in  opposition  to  the  executor ;  by  whom,  in  such  , 

case,  an  action  will  lie  to  recover  it  id). 

If  an  executor  refuse  his  assent  without  cause,  he  mk:y  be 
compelled  to  give  it,  by  a  Court  of  Equity  (c). 

With  respect  to  what  shall  constitute  such  assent  on  the  w^hat  shall 
part  of  the  executor,  the  law  has  for  this  purpose  prescribed  oon^-'*"**  "•» 
uo  specific  form ;  and  it  may  be  either  express  or  implied  (/) : 
The  executor  may  not  only  in  direct  terms  authorize  the 
legatee  to  take  possession  of  his  le(;acy,  but  his  concurrence 
may  be  inferred  either  from  direct  expressions  or  particular 


assent. 
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(o)  See  ante,  p.  721.  Humber- 
stone  V.  Chase,  2  Youngo  &  C. 
a09. 

(6)  1  Rop.  Leg.  732,  3rd  edit. 

(c)  See  ante,  pp.  721,  722. 

(rf)  Mead  v.  Orrery,  3  Atk.  23!). 
Weutw.  Off.  Ex.  409,  14tli  edit. 
Com.  Dig.  Admon.  (C.  E).  Bac. 
Abr.  Exors.  (L.)  3. 


(c)  Com.  Dig.  Admon.  (C.  8). 

(/)  Whether  there  has  been  an 
assent  or  not  may  involve  matters 
of  law,  but  it  is  generally  a  ques- 
tion of  fact  :  Elliott  v.  Elliott, 
9  M.  &  W.  27,  yer  Lord  Abinger. 
Manon  v.  Furnell,  12  M.  &  W. 
074. 
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acts ;  and  sucli  constructiTe  perniission  shal  i  bo  equally 
available  (g).  Thus,  for  instance,  if  a  horse  is  bequeathed, 
and  the  executor  requests  the  legatee  to  dispose  of  it ;  or  if 
a  third  person  proposes  to  purchase  the  horse  of  the  executor, 
and  he  directs  him  to  buy  it  of  the  legatee  ;  or  if  the  executor 
himself  purchases  the  horse  of  the  legatee,  or  merely  offers 
him  money  for  it,  this  amounts  to  an  assent  by  implication  to 
the  legacy  (li).  So  where  the  legatee  of  a  term  of  years 
grants  it  to  the  executor,  his  acceptance  of  the  grant,  either 
for  himself  or  as  trustee,  is  an  implied  permission  that  the 
term  shall  be  the  legatee's  to  grant  (?).  So  in  a  case 
where  the  rents  or  interest  of  a  bequest  arc  directed  to  be 
applied  for  the  maintenance  of  the  legatee  during  minority, 
if  the  executor  commences  so  to  apply  them,  his  consent  to 
the  principal  will  be  presumed  (k) ;  or  if  the  legacy  be  sub- 
ject to  a  charge,  which  is  paid  by  the  executor  ;  for  assent  to 
the  charge  is  assent  to  the  disposition  of  the  fund  out  of 
which  it  is  to  be  satisfied  (/). 

Again,  when  the  executor  informs  a  legatee  that  he  in- 
tends him  to  have  the  legacy  according  to  the  devise  (m).  or 
that  the  legacy  is  ready  for  him  whenever  he  will  call  for 
it  (n)  ;  such  declarations  clearly  amount  to  a  good  assent  to 
the  bequest. 

On  the  other  hand,  since  the  assent  to  a  legacy  by  an 
executor  may,  in  its  consequences,  bo  of  great  prejudice  to 
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(</)  Com.  Dij,'.  Admon.  ((J.  0). 
Toller,  308,  .30i). 

(h)  Wentw.  OlY.  Ex.  414,  14tli 
edit.  Com.  Di<j.  Admon.  (C.  6). 
Toller,  309. 

(t)  "Weiitw.  Off.  Ex.  414,  14tli 
edit.  Com.  Dig.  Admon.  (C.  6). 
So  where  a  term  of  years,  (*ubject 
to  a  quit  rent,  was  devised,  and 
after  the  testator's  death,  his  ad- 
ministrator with  the  Will  annexed 
]iaid  the  quit  rent  for  ."ix  years, 
and  in  an  account  rendered  to  the 
devisee,  debited  him  with  the  pay- 


ments so  made ;  Tindul,  C.  J., 
held  that  this  was  sutiicient  to 
show  the  as.seiit  of  the  adniiais- 
trator  to  the  bequest :  Doe  r. 
Maljbeiley,  0  C.  &  P.  12(5. 

(/.;)  Paramour  v.  Yaidley,  Plowd. 
53!). 

(1)  Young  1".  Holmes,  1  Strii.  70. 

(m)  Touchst.  456,  Barnard  r. 
Pumfrett,  5  M.  &  Cr.  70,  per  Lord 
Cottenham. 

(it)  Hawkes  r.  Snunders,  Cowp. 
293.  Barnard  i-.  Pumfrett,  5  M. 
&  Cr.  70. 
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him,  it  is  but  reasonable  that  the  act  or  expressions  deemed 
sufficient  to  impart  that  assent  should  be  unambiguous  (o). 
Heuce  a  proposition  stated  in  a  book  of  authority  ( j))  may 
bo  doubted;  viz.,  that  if  the  executor  say  to  a  legatee  "  God 
send  you  joy  of  your  legacy,"  those  expressions  will  amount 
to  an  assent :  For  if  such  words  were  uttered  before  the 
executor  had  had  an  opportunity  of  examining  the  testator's 
aflfuirs,  it  would  surely  be  unjust  to  construe  words  of  con- 
gratulation into  terms  of  assent  to  a  legacy,  so  as  to  involve 
the  executor  in  the  consequences  of  a  devastavit ;  although 
it  may  be  otherwise,  if  thoio  expressions  were  uttered  after 
the  executor  had  had  sufficient  time  to  acquaint  himself  with 
the  state  of  the  assets  (q). 

If  a  term  of  years  or  other  chattel  be  bequeathed  to  A. 
for  life,  with  remainder  to  B.,  and  the  executor  assents  to 
the  interest  of  A.,  such  interest  will  enure  to  vest  that  of 
B. ;  and  e  convcrsn  ;  for  the  particular  estate  and  the  re- 
mainder constitute  but  one  estate  (;•)•  So  an  assent  to  a 
bequest  of  a  lease  for  years  is  an  assent  to  a  condition  or 
contingency  annexed  to  it  (s) :  As  if  there  be  a  devise  of  a 
term  to  the  testator's  widow  so  long  as  she  continue  un- 
married; and  if  she  marry,  then  of  a  rent  payable  out  of 
the  land ;  the  executor's  assent  to  the  devise  of  the  term  is 
ail  assent  to  that  of  the  rent  in  case  of  the  devisee's  mar- 
riage {t).  So  an  assent  to  a  devise  of  a  chattel  lease  is  an 
assent  to  a  devise  of  rent  out  of  it  (//).  But  if  a  lessee  for 
years  bequeaths  a  rent  to  A.  and  the  land  to  B.,  it  has  been 
doubted  whether  the  executor's  assent  that  A.  shall  have  the 
rent  is  an  assent  that  B.  shall  have  the  land  {x).     However, 
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(o)  See  Doe  v.  Han-is,  16  II.  & 
W.  517. 

( ?))  Sliep.  Touchst.  45G. 

('/)  1  Kop.  Leg.  73(3,  .3rd  edit. 

(r)  Stevenson  r.  Mayor  of  Liver- 
1)01)1,  L.  R.  10  Q.  B.  81.  But 
wlifie  there  is  a  be(iuest  of  a 
number  of  articles,  as  stock  in 
tmiU'  01'  plate,  the  executor  may 
properly  withhold   his  assent  as 


to  part :  Elliott  v.  Elliott,  9  M.  & 
\V.  23. 

(«)  Com.  Dig.  Admon.  (C.  6). 

(0  Goffe  V.  Haywood,  1  Roll. 
Abr.  620,  tit.  Devise  (E.)  pi.  2. 

(«)  Com.  Dig.  Admon.  (C.  6). 
1  Roll.  Abr.  620,  tit.  Devise  (E.) 
pi.  3. 

(:>■)  Qough  r.  Howirde,  3  Bulst. 
122. 
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it  is  said  to  be  now  established,  that  in  this  case  also,  an 
asseut  to  the  bequest  to  one  shall  enure  to  the  benefit  of  tho 
other ;  on  tho  ground  that  as  the  assent  of  the  executor  is 
required  as  well  for  the  benefit  of  creditors  as  for  his  own, 
an  inference  arises,  from  his  assent  to  one  of  the  legatees  of 
the  specific  property,  that  he  had  no  occasion  for  the  term 
or  rent  to  paj'  debts  ;  for  if  he  had,  then  his  assent  to  either 
of  the  legatees  would  be  improper,  as  both  ought  to  abate 
pro  rata  (y). 

In  certain  cases,  the  assent  of  the  executor  may  be  pre- 
sumed ;  upon  the  principle,  that,  in  the  absence  of  evidence, 
the  executors  shall  be  taken  to  have  acted  in  conformity  with 
their  duty ;  as  when  executors  die  after  the  debts  are  paid, 
but  before  the  legacies  are  satisfied  (z).  So,  as  it  should 
seem,  the  assent  of  an  executor  may  be  concluded  from  the 
legatee's  possessing  himself  of  the  subject  bequeathed,  and 
retaining  it  for  some  considerable  time  without  complaint  by 
the  executor  (a). 

The  assent  of  the  executor  may  also  be  upon  a  condition 
precedent,  as  if  he  should  tell  the  legatee  that  he  will  pay 
the  legacy,  provided  the  assets  are  suflBcieut  to  answer  all 
demands  :  or  in  the  case  of  a  devise  of  a  term  for  years,  pro- 
vided the  devisee  will  pay  the  rent  in  arrear  at  the  testator's 
death ;  and  in  that  case,  if  the  condition  be  not  performed, 
there  is  no  assent  {h).  But  it  should  seem  that  if  the  con- 
dition is  such  as  the  executor  had  no  authority  to  impoBc, 
for  example,  if  he  should  declare  his  assent,  provided  the 
legatee  went  to  York,  and  there  did  a  thing  for  the  executor's 
personal  benefit,  the  assent  would  be  considered  absolute  (c). 
So  if  the  asseut  be  on  a  condition  subsequent,  as,  provided 
the  legatee  will  pay  the  executor  a  certain  sum  annually, 


(y)  1  Rop.  Leg.  738,  3rd  edit. 

(z)  See  Cray  v.  WHlis,  2  P. 
Wins.  531,  532. 

(a)  Mathews  on  Fresumptions, 
267.  3  Preston  Abstr.  145,  2nd 
edit.  Cole  v.  Miles,  10  Hare,  179. 
This  appears  to  be  a  question  for 


the  jury  :  Richardson  v.  Gitlcnl, 
1  Adol.  &  Ell.  52. 

(6)  AVentw.  Off.  E.\.  429,  1411i 
edit. 

(c)  Elliott  V.  Elliott,  9  M.  &  W. 
28,  per  Parke,  B. 
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such  condition  is  void,  and  a  failure  in  performing  it  shall  not 
devest  the  legatee  of  his  legacy  (d). 
It  must  now  he  inquired  by  whom  the  assent  to  a  legacy  %  *•><>"»  *•'« 

,         .  T      1  1    •  1  •  i.    -1  .      assent  can  be 

may  he  given.  It  has  appeared  in  an  earner  part  of  this  given; 
work,  that  a  person  appointed  executor  may  assent  to  a 
legacy  before  he  proves  the  Will  (c),  and  that  even  if  he 
should  die  without  taking  probate,  his  assent  would  bo 
effectual  (/).  Again,  there  has  already  been  occasion  to 
observe  that  if  several  executors  be  appointed,  the  assent  «. ' 
auy  one  of  them  is  sufficient  (</) ;  and  therefore  if  there  be  a 
legacy  to  one  of  several  executors,  he  may  take  it  of  uis  own 
assent,  without  the  others  (h).  Further,  the  efficacy  of  an 
assent  by  an  administrator  durante  miiiore  estate,  in  case  of 
an  infant  being  constituted  executor  (»),  has  been  elsewhere 
previously  considered  in  this  Treatise. 

At  law,  after  an  assent  by  the  executor  to  a  specific  effect  of 
legacy,  the  interest  in  the  chattel  bequeathed  vests  in  the 
legatee  {k),  so  that  he  may  bring  ejectment  {I),  or  trover  (w), 
to  recover  it,  even  against  the  executor  himself.  And  there 
has  already  been  occasion  to  show  (n),  that  an  executor  who 
has  assented  unconditionally  to  a  specifi/*  bequest  of  the 
testator's  leaseholds,  is  not  entitled,  in  a  Court  of  Equity,  to 
require  an  indemnity  out  of  the  testator's  general  estate  in 
respect  of  his  covenants  contained  in  the  leases. 

If  there  be  a  specific  bequest  to  the  executor  himself  in 
trust,  and  he  assents  to  it,  the  thing  bequeathed  thereupon 
ceases  to  be  a  part  of  the  testator's  assets,  and  the  executor 
becomes  a  trustee  of  it  for  those  who  are  beneficially 
interested  (o). 
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(i)  Wentw.  Off.  Ex.  429,  14th 
edit. 

(e)  Ante,  p.  250. 

(/)  Ibid. 

{g)  Ante,  p.  818. 

(A)  1  Roll.  Abr.  618.  Devise, 
(B.)  pi.  2,  Perk.  s.  572.  Com.  Dig. 
Admon.  (C.  8).  Townson  v.  Tickell, 
3  B.  &  A.  31, 40. 


.     (i)  Ante,  p.  423. 

(k)  Doe  V.  Guy,  3  East,  120. 

(0  Ibid. 

(m)  Williams  v.  Lee,  3  Atk. 
223. 

(ji)  Ante,  p.  1205.  Shadbolt  v. 
Woodfall,  2  Coll.  30. 

(o)  Dix  V.  Burford,  19  Beav. 
409. 
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It  is  likewise  true,  as  a  general  proposition,  that  if  an 
executor  once  assent  to  a  legacy,  he  can  never  afterward -i 
retract  (p)  ;  rad  notwithstanding  a  subsequent  dissent,  u 
specific  legatee  has  a  right  to  take  the  legacy,  and  has  a  lien 
on  the  assets  for  that  specific  part,  and  may  follow  them  [q). 
But  if  the  assent  has  not  been  completed  by  payment,  in  the 
case  of  a  general  legacy,  or  possession,  in  that  of  a  specific 
one,  and  its  recall  is  not  attended  with  injury  to  a  third 
person,  as  to  a  bond  fulc  purchaser  from  the  legatee  on  the 
faith  of  such  assent,  it  seems  only  reasonable,  that  the 
executor  under  particular  circumstances,  should  have  the 
power  of  retracting  it ;  as  where  ho  assents  upon  a  reason- 
able gi'ound  for  considering  that  the  assets  are  suificient  to 
answer  all  demands,  but  unknown  debts  are  unexpectedly 
claimed,  which  occasion  a  deficiency  (;•).  Moreover,  if  the 
assent  has  been  completed  by  payment  or  possession,  and 
(iftcnvards  dchts  appear,  of  which  the  executor  had  no 
previous  notice,  he  may  compel  tho  legatee  to  re- 
fund (s). 

The  assent  of  an  executor  shall  have  relation  to  the  time 
of  the  testator's  death  :  Hence,  in  the  case  of  a  devise  of  a 
term  of  years  in  tithes,  in  an  advowson,  or  in  a  house  or  land, 
if  after  the  testator's  death,  and  before  tho  executor's  assent, 
tithes  are  set  out,  the  church  becomes  void,  or  rent  from  the 
undertenant  becomes  payable,  the  assent  by  relation  shall 
perfect  the  legatee's  title  to  these  several  interests  (0.     So 


(j))  Weiitw.  Off.  Ex.  415,  14th 
edit.  Com.  Di;,'.  Admon.  (C.  8). 
The  fiiithor  of  the  Office  c)f  an  Exe- 
cutor expresscM  his  opinion  that  an 
assent  cannot  be  after  a  disassent, 
hut  thinks  the  question  doubtful  : 
]).  415,  et  acq.  14th  edit.  So,  if 
e.vecutors  bave  sot  apart  and  appro- 
priated assets  to  meet  a  legacy,  and 
have  admitted  to  tlie  legatee  that 
sucli  appropriation  lias  been  made, 
tliey  cannot  retain  or  impound  any 


part  of  such  appropriated  assets  to 
meet  a  debt  from  the  k'gatee  to 
tlie  general  estate  of  the  testator : 
Ballard  v.  Marsden,  14  0.  D.  374. 

{q)  Mead  r.  Orrery,  3  Atk.  238. 
Toller,  311. 

(r)  See  1  Rop.  Leg.  743,  3rd 
edit. 

{it)  See  post,  p.  1312.  Doe  r. 
Guy,  3  East,  123.  Ante,  p.  802, 
note(/). 

(0  Wentw.    Off.    Ex.  445,  446, 
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such  assent  shall  by  relation  confirm  an  intermediato  grant 
by  the  legatee  of  his  legacy  («). 
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lu  11  case  of  a  legacy  bequeathed  to  the  executor,  the  union  Executor's 
of  the  two  characters  of  executor  and  legatee  in  one  person  o^vh  le-acy : 
makes  no  difference ;    for  his   assent  is  as  necessary  to  a 
legacy's  vesting  in  him  in  the  capacity  of  legatoo,  as  to  a 
legacy's  vesting  in  any  other  person  {x) :    and  that  on  the 
same  principle,  vh.  that  until  ho  has  examined  the  state  of 
the  assets,  he  is  incompetent  to  decide  whether  they  will     ; 
admit  of  his  taking  the  thing  bequeathed  as  a  legacy,  and  ' 

\vhcther  it  must  not  of  necessity  be  applied  in  satisfaction  of 
debts  ((/). 

His  assent  to  his  own  legacy,  may,  as  well  as  his  assent  to 
that  of  another  legatee,  be  either  express  or  implied  :  He 
may  not  only,  in  positive  terms,  announce  his  election  to  take 
it  as  a  bequest,  but  such  election  may  also  be  implied  from 
his  language  or  his  conduct  (z).  The  rule  as  to  the  latter, 
as  laid  down  by  Gibbs,  C.  J.,  Doo  v.  Sturcjcs  (a),  is  that  "  if  ' 
an  executor,  in  his  manner  of  administering  the  property, 
does  any  act  which  shows  he  has  assented  to  the  legacy,  that 
shall  be  taken  as  evidence  of  his  assent ;  but  if  his  acts  are 
referable  to  his  character  of  executor,  they  are  not  evidence  of 
assent  to  the  legacy." 

Therefore,  if  the  executor  say  that  he  will  have  the  legacy 
aicordiug  to  the  Will  (i) ;  or  if  by  deed  reciting  that  he  bus 
a  term  for  years  by  devise,  he  grant  it  over  (c)  ;  this  w  ill 
amount  to  an  assent  to  take  it  as  legatee.     So  if  he  take  tho 


Utii  edit.    Saunders's  case,  5  Co. 
Vi,h. 

(»)  Toller,  311.  This  is  put 
ilmibtin},'ly  in  Wentw.  Off.  Ex.  69, 
445, 14tli  edit.;  and  see  the  remark 
of  Giljbs,  C.  J.,  at  the  conclusion  of 
hisjiulgiiient,  in  Doe  v.  Sturges,  7 
Taunt.  223. 

(x)  ToUer,  345. 

(!/)  Wentw.  Off.  E.\,  67, 68, 14th 

W.E. — VOL.  II. 


edit.     Toller,  345. 

{z)  Toller,  345.  Feiiton  «.  Clegg, 
9  Exch.  080. 

(rt)  7  Taunt.  223. 

{h)  Com.  Dig.  Admon.  (0.  6.}. 
Garrett  v.  Lister,  1  Lev.  25. 

((■)  Com.  ]-)ig.  Admon.  (C.  G.) 
So  if  he  dispone.'!  of  it  by  his  (/\vu 
Will  :  Fentou  v.  Clegg,  9  Exch, 
680. 
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profits  of  a  term  to  his  own  use  ((/),  or  repair  the  teiienu'iit 
bequeathed,  at  his  own  expense  {c),  or  if  ho  exclude  a  co- 
executor  from  a  joint-occupancy  of  a  term  with  him  ( /),  all 
these  acts  indicate  an  assent  to  the  bequest.  So  if  a  term  of 
years  be  devised  to  the  executor  for  Hfe,  and  afterwards  to 
A.  B.,  if  the  executor  say  that  A.  B.  will  have  it  after  liim, 
that  implies  an  election  to  take  it  as  legatee  {g).  In  like 
manner,  ii'  he  poiform  a  condition  or  trust  annexed  to  tlu! 
devise ;  as  if  a  lessee  for  years  devise  his  term  to  his  exe- 
cutor, on  condition  of  his  paying  IQl.  a  year  to  J.  S.,  whicli 
he  pays  accordingly ;  this  payment  amounts  to  an  election 
on  his  part  to  take  the  lease  as  a  legacy,  and  it  is  in  law  an 
execution  of  the  legacy  for  ever;  for  he  who  performs  tin 
charge  of  a  thing,  claims  the  benefit  which  is  annexed  to 
it  (/<).  Again,  an  assent  to  take  part  as  a  residuary  legatee, 
is  an  assent  also  to  take  the  whole  residue  in  the  same 
character  (i).  On  the  other  hand,  if  the  executor  merely 
say,  that  the  testator  "  left  all  to  him  "  {k),  this  will  not 
amount  to  an  election  to  take  as  legatee.  Further,  if  the 
executor  demise  a  term  bequeathed  to  him  by  the  description 
of  executor,  this  cannot  be  construed  into  an  assent,  because 
the  act  is  consi  tnt  with  his  power  and  character  as  <  \i.- 
cutor  (Z) :  And  even  a  lease  by  him  in  his  omi  name,  if  the 
lease  be  in  its  terms  inconsistent  with  his  title  as  legatee, 
will  not  amount  to  an  assent  to  take  as  legatee  {m)  :  It  is  a 
rule,  that  it  is  not  sufficient,  to  constitute  an  implied  assent, 
to  show  that  the  act  is  equally  applicable  to  the  title  of  legatee 
us  to  the  character  of  executor  (»). 


(d)  Com.  Dig.  Admon.  (C.  6.) 

(«)  Com.  Dig.  Admon.  (C.  6.) 
Cheyney  v.  Smith,  1  Leon.  216. 

{/)  Anon.  Dyer,  277,  h.  Com. 
Dig.  Admon.  (C.  6.) 

((/)  Garrett  v.  Lister,  1  Lev.  25. 
Cora.  Dig.  (C.  6.) 

{h)  Pararaoiu:v.Yardley,  Plowd. 
544.    Com.  Dig.  Admon.  (C,  6.) 

{%)  Hinson  v.  Button,  2  EoU. 
Rep.  158. 


(i)  1  Roll.  Abr.  620.  Devise, 
(D.)  pi.  6.  Com.  Dig.  Admon. 
(C.  7.) 

{I)  Cheyney  v.  Smith,  1  Leon. 
316.    Com.  Dig.  Admon.  (C.  7.) 

(m)  Doe  V.  Sturges,  7  Taunt. 
222. 

(m)  Ihid.  217.  See  also  Trail  e. 
Bull,  1  Coll.  3C0,  fer  K.  Bruce, 
V.-C,  Accord, 


Ch.  IV.  §  III.]     Of  the  Executor'' s  Assent. 

Until  the  executor  has  made  his  election,  either  express  or 
implied,  ho  shall  take  the  legacy  as  executor,  though  all  the 
debts  have  been  paid  independently  of  such  bequest  (o). 

Witl.  regard  to  the  effect  of  mtry  by  the  executor  into  pos- 
session of  a  term  of  years  bequeathed  to  him,  the  following 
distinction  exists  :  Where  the  cnliro.  term  is  given  to  tho  exe- 
cutor, an  entry  will  amount  to  an  election  to  take  as  legatee  : 
But  where  a  sole  executor,  or  one  of  several  executors,  takes 
an  interest  in  a  leasehold  estate  for  life,  or  any  partial  inte- 
rest, he  must  do  something  more  than  enter,  in  order  to  give 
assent  to  his  legacy  (p).  There  is  a  substantial  reason  for 
this  distinction ;  for  if  his  general  entry  on  his  life  estate 
were  an  election  to  enter  as  legatee,  it  would  necessarily  con- 
firm the  remainder  devised  over  (7);  and  that  might  happen 
in  cases  wherein  he  might  want  the  estate  in  remainder  for 
sale,  in  order  to  pay  the  testator's  debts :  Such  an  assent 
would  be  a  drvastavit  in  the  executor,  which  might  be  a 
grievous  hardship  to  him  :  But  if  the  devise  to  him  be  abso- 
lute, the  same  reason  does  not  exist ;  for  ho  has  the  value  of 
the  whole  term,  as  an  equivalent,  to  indemnify  himself  against 
the  consequences  of  the  devastavit  (r). 

In  Doe  V.  Stiirges  («),  the  law  on  this  subject  was  fully 
considered  by  the  Court  of  Common  Pleas  :  In  that  case  tho 
testator  bequeathed  a  term  of  years  to  his  nephew  Samuel 
Haynes  for  life,  mth  remainder  over,  appointing  Samuel  and 
two  other  persons  trustees  and  executors,  with  power  for 
Samuel  during  life,  and  afterwards  for  the  surviving  exe- 
cutors and  trustees,  to  demise  the  lands  for  twenty-one 
years :  Samuel  alone  entered  upon  the  property  at  the 
testator's  death,  and  demised  it  for  fourteen  and  forty-two 
years,  reserving  the  rent  to  himself,  his  executors,  &c. :  He 
also  made  the  contract  for  this  lease  in  his  own  name,  and 


123.'; 


(0)  Com.  Dig.  Adinon.  (C.  6.) 
{p)  Doe  V.  Sturgea,  7    Taunt. 
217,  221.   S.  P.  per  Parke,  .1.,  Doe 
V.  Tatchell,  .3  B.  &  Adol.  (i80.    See 
Touclis.  457,  contra. 


Etruct  of  exo- 
ciitor's  entry 
iiitu  possosNion 
of  !i  term 
l>cqueatlieil 
to  liiiii. 


((/)  See  ante,  p.  1229. 
(»•)  Doe  V.  Sturges,  7  Taunt.  217, 
221,  by  Gibb3,  C.  J.,  514. 
(s)  7  Taunt.  217. 
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disposed  of  the  cstato  by  his  Will,  one  of  his  co-executors 
being  alive :  The  estate  was  claimed  by  the  plaintiff,  deriving 
title  under  the  Will  of  tlu.  first  testator,  in  opposition  to  the 
interest  of  the  defendant,  a  purchaser  from  the  lessee :  The 
lease  could  not  be  supported  under  the  power,  and,  as  a 
demise  by  a  mere  teniint  for  life,  it  determined  upon  his 
death ;  but  as  a  lease  by  one  of  several  executors,  it  might 
be  supported,  unless  the  executor  Samuel  had  previously 
assented  to  the  devise  himself:  In  that  event,  the  legal 
interest  in  the  term  in  remainde'-  after  his  death  vested  in 
the  devisees  over,  which  entitled  tliem  to  recover;  since 
the  dumisc  by  the  executor,  in  the  character  of  a  legatee, 
could  only  continue  durinji;  his  life  ;  But  the  Court  decided, 
that  neither  his  onterincf  into  the  land,  nor  his  solo  lease 
rosorviupj  rent  to  himself  and  his  executors,  (which  was 
alike  inconsistent  with  his  interest  as  tenant  for  life,  and 
his  duty  as  executor,)  should  be  deemed  an  assent  to  the 
legacy  ;  and  that  the  lease  should  therefore  take  effect  for  the 
whole  forty-two  years,  out  of  the  lessor's  legal  interest  as 
executor. 

In  the  case  of  the  Atti/.-Gen.  v.  Potter  (/),  a  testator 
bcqiieathc.i  a  leasehold  house,  and  his  residuary  estate,  to  his 
wife,  and  John  Lane  and  James  Potter,  whom  he  appointed 
his  executrix  and  executors,  in  trust  to  permit  his  said  wife 
to  receive  the  rents,  interest  and  profits  for  life,  and  after- 
wards to  pay  certain  legacies,  and  the  residue  was  given  to 
Ann,  the  wife  of  the  said  Janios  Potter,  and  three  others,  or 
such  of  them  as  should  bo  li\  ing  at  his  death :  The  widow, 
with  the  permission  of  her  co-executors,  retained  possession 
of  the  house  during  her  life,  and  Ann  Potter,  together  with 
the  three  others,  executed  a  deed,  whereby  they  agreed  to 
take  as  t'uiants  in  common  ;  and  it  was  also  executed  by 
.lames  Potter  the  executor,  and  husband  of  Ann  ;  And  it  was 
lield  by  Lord  Laugdalo,  M.  11.,  that  no  assent  to  the  legacy 
of  the  house  in  remainder  had  been  constituted  by  thebc 
facts. 

(0  6  Bear.  164. 


Oh.  IV.  §  III  1     Of  the  Executor's  Assent. 

However  an  entry  by  an  executor,  to  whom  a  partial 
interest  only  in  a  term  of  >eara  had  been  bequeathed,  may, 
accompanied  by  other  circumstances,  amount  to  an  election 
to  take  as  legatee  :  -is  where  an  executor,  devisee  for  life  of 
a  term  of  years,  enters  upon  the  lands,  expLiining  the  act  by 
a  declaration  that  he  claims  the  estate  as  devisee  for  life  (a). 
So  where  a  lease  is  devised  to  an  executor,  during  the 
minority  of  the  testator's  eldest  son,  to  the  intent  that  with 
the  profits  he  should  educate  all  'he  children,  and  the  residue 
of  term,  after  the  son  attains  twenty-one,  is  given  to  him  ; 
the  entry  of  the  executor  generally,  coupled  with  an  applica- 
tion by  him  of  the  rent  in  educating  the  children,  will  amount 
to  an  assent,  not  only  to  tno  devise  to  himself,  but.  of  the 
residue  of  the  term  to  the  eldest  son(j;).  In  Doe  v.  Tat- 
vheJl  (jj),  a  testator  bequeathed  a  term  in  premises  to  11. 
Sharp,  his  executors,  &c.,  in  trust  to  sell  and  dispose  of  the 
same,  as  might  seem  most  advantageous,  and  apply  the  pro- 
ceeds to  the  maintenauoo  of  the  testator's  son  during  his  life  : 
He  bequeathed  the  remainder  after  the  son's  decease  to  such 
uses  as  the  son  should  by  his  Will  appoint ;  and  he  appointed 
Sharp  his  executor  :  When  the  testator  died,  his  journeyman 
Avas  managing  his  business  on  the  premises,  as  he  had  done 
for  some  years,  and  the  testator's  son  also  resided  there  :  At 
the  funeral.  Sharp  said,  in  presence  of  the  journeyman  and 
other  persons,  "  The  house  is  young  Batten's  (meaning  the 
son's),  Tatchell  (the  journeyman)  must  stay  in  the  house 
and  go  on  with  the  business,  but  young  liatten  must  have  a 
biding  place :  "  Tatchell  accordingly  f;ontinued  on  the  pre- 
mises, carrying  on  the  business,  paying  no  rout,  but  main- 
taining the  testator's  son  who  was  weak  in  intellect  ind 
unable  to  provide  for  himself:  Sharp  lived  twenty  years 
afterwards,  and  did  not  interfere  further  with  the  property : 
And  the  Court  of  King's  -jench  iKild,  that  that  was  a 
sufficient  evidence  of  u  disposal  of  the  property  by  Sharp 

(u)  Welcdeii  v.  Elkinf?ton,  Dyer,  5.1!).  tV-e  ulso  Young  v.  Holines, 
368,  /).  .35!).  1  Sim.  "i  10. 

(x)  Piiramourr.  Yardley,  Plowd.         (i/)  3  B,  &  Adol.  675.        1  i.   x 
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according  to  the  trusts  in  the  Will,  and  that  he  had  assented 
to  take  under  the  Will  as  legatee  in  trust,  and  not  as 
executor  {z). 

This  decision,  it  may  he  ohserved,  demonstrates  that  it 
is  not  essential  for  the  efficacy  or  validity  of  an  assent  to  a 
bequest  that  it  should  confer  a  legal  interest,  or  affect  the 
mere  legal  title  to  the  subject  of  the  bequest :  And  accord- 
ingly, in  Trail  v.  Bull  (a),  \vhere  a  testator  bequeathed  alibis 
personal  estate  to  his  wife,  with  the  exception  of  two  lease- 
hold houses,  the  rents  of  which  he  gave  her  for  life,  and  after 
her  death  he  directed  that  they  should  be  sold  and  the  produce 
divided  among  his  four  children,  and  he  appointed  his  wife 
and  another  person  his  executrix  and  executor  ;  and  upon  his 
death  his  wife  entered  into  possession  of  his  personal  pro- 
perty, including  the  leasehold  houses,  and  paid  all  his  debts ;  it 
was  held  by  Knight  Bruce,  V.-C.,that,  under  the  circumstances 
of  the  case,  she  had  assented  to  the  legacy  to  the  children. 

In  Iiichards  v.  Brown  {h),  a  testator  bequeathed  to  a  Miss 
Wade,  whom  he  appointed  executrix,  his  household  furniture 
for  her  life,  and  after  her  death  to  Sarah  Chappie  :  The  tes- 
tator, at  the  time  of  his  decease,  which  took  place  in  the 
year  1825,  was  indebted  in  lOOL  on  a  promissory  note,  which 
he  had  made  in  the  year  1810,  and  on  which  he  had  regularly 
paid  interest  during  his  life  :  On  his  death.  Miss  Wade  took 
possession  of  the  furniture,  and  continued  to  pay  interest  on 
the  note  up  to  the  year  1831 :  On  her  death,  in  the  year  1832, 
Sarah  Chappie  took  possession  of  the  furniture  :  And  it  was 
contended  that  Miss  Wade,  by  so  taking  possession  under 
the  bequest  to  her  for  life,  had  assented  to  the  residuary 
bequest  of  S.  Chappie  :  Ikit  the  Court  of  Common  Pleas  hold, 
that  this  did  not,  under  the  circumstances,  amount  to  such 
an  assent :  And  Tindal,  C.  J.,  said,  that  though  an  assent  to 
a  particular  estate  in  the  property  bequeathed  is  an  assent  ta 
the  estate  in  remainder  also,  yet,  as  Mias  Wade  might  have 


W 


(k)  See  also  Fcuton  v.  Clegu,  t) 
Exdi.  680. 

(a)  1  Coll.  352,  attd.   22  L.  J. 


C'h.  1082. 

(6)  .3  Biugh.  N.  S.  493. 
p.  1206. 


A  lite, 


Cli.  IV.  §  IV.]     At  ivhat  time  Legacies  arc  to  he  paid.  1289 

taken  tlie  furniture  either  as  executrix  or  as  legatee,  and  as 
there  was  no  reason  for  presuming  that  she  took  it  on  the  bad 
title  of  a  legatee  while  debts  remained  unpaid,  when  she  might 
have  taken  it  on  a  good  one  as  executrix,  it  must  be  intended 
that  she  held  it  as  executrix. 


If  an  executor  legatee  renounce  probate,  his  assent  to  his  Executor's  as- 

•iii./v.  1  i.ffi  1         1  !•         sent  to  his  ov  n 

own  legacy  will  be  meifectual ;    and  if  lie  take  the   thing  legacy  aftpi- 
bequeathed  without  the  permission  of  the  administrator  cum  *<'""""'""s- 
testavu'uto  annexo,  he  will  incur  the  same  liabilities  as  any 
other  legatee  so  acting  (c). 
If  one  of  several  executors  be  a  legatee,  his  single  assent  Assent  of  one 

ot*  SGVCl'ill  GXC* 

to  his  own  legacy  will  vest  the  complete  title  in  him  (</)  :  cutors  to  bis 
And  if  the  subject  be  entire  and  given  to  all  the  executors,  """  ^^^'^■'' 
the  assent  of  any  one  of  them  to  his  own  proportion  will  bo 

sufficient  (c).  :     :     ■      ,     V!  ■:.i  ;/;v  , 


I  i 


SECTION   IV. 

At  what  time  Legacies  are  to  he  jiaid  :  and  hcrctcith  of  ' 

Bequests  for  Life,  with  remainder  over. 

On  the  same  principle  that  the  assent  of  an  executor  to  a  Lc^'acins  gene- 
legacy  is  necessr  y,  he  cannot,  before  a  competent  time  has  at  the'emlof  a 
elapsed,  be  compelled  to  pay  it.    The  period  fixed  by  the  civil  ril[,.*Jtintr 
law  for  that  purpose,  which  our  Courts  have  also  prescribed, 
and  which  is  analogous  to  the  Statute  of  Distributions  (as 
will  hereafter  i      seen),  is  a  year  from  the  testator's  death, 
(luring  which  ii    s  presumed  that   the   executor   may  fully 
inform  himself  oi    he  state  of  the  property  (/).     But  within 


(i)  Broker  v.  Charter,  Cro.  Eliz. 
92.  And  by  reason  of  Stat.  20  & 
21  Viet.  c.  77,  s.  79  (ank,  p.  233), 
the  law  is  now  the  sumo,  where 
the  legatee,  beinj^  one  of  several 
executors,  renounces,  and  the  others 
jinne  the  Will. 

('0  1   Roll.   Abr.    618,  Devise, 


(B.)  pi.  2,  3.  Townson  v.  Tickell, 
3  B.  &  A.  31,  40.  Ante,  pp.  819, 
1231. 

(0  Ihid. 

(/)  Wood  V.  Penoyre,  13  Ve.*. 
333,  334.  Pearson  v.  Pearson,  1 
Scho.  &Lefr.  11.    Toller,  312. 


I...  ,;1. 
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that  period  he  cannot  be  compelled  to  pay  a  legacy,  even  in 
a  case  v;here  the  testator  directs  it  to  be  discharged  within 
six  months  after  his  death  {[/). 

This  allowance,  however,  to  executors  is  merely  for  con- 
venience, in  order  that  the  debts  of  the  testator  may  be 
ascertained,  and  the  executors  made  acquainted  with  the 
amount  of  assets,  so  as  to  be  able  to  make  a  proper  dis- 
tribution of  them  (/<) ;  Therefore,  if  the  state  of  the  testator's 
circumstances  be  such  as  to  enable  the  executors  to  dis- 
charge legacies  at  an  earlier  period,  they  have  authority  to 
do  so  (i). 

Again  where  a  legacy  was  given  to  A.  to  be  paid  at  twenty- 
one,  and  if  he  should  die  before  attaininpj  that  age,  then  to 
B.,  and  A.  died  before  twenty- one,  several  years  after  the 
testator;  it  was  holden  that  B.  was  entitled  to  receive  the 
legacy  immediately  upon  the  death  of  A.  :  for  although  it  was 
objected,  that  this  being  a  new  substantive  legacy  to  B,,  the 
executor  ought  to  have  a  year's  time  for  the  payment  of  it, 
yet  the  Court  held,  that  the  year's  time  must  be  intended  to 
be  from  the  death  of  the  testator ;  whereas  in  this  case  the 
testator  had  been  dead  much  longer  (k). 


((/)  See  Benson  v.  ALautle,  6 
Madd.  15.  In  Brooke  v.  Lewis, 
fi  Madd.  358,  the  testator  gave 
certain  legacies,  w)iich  he  directed 
to  be  paid  within  six  months  after 
his  decease  ;  and  he  directed  the 
residue  to  be  divided  among  cer- 
tain persons  named,  or  such  of 
them  as  should  be  living  at  the 
time  the  same  should  be  distributed  : 
Anil  it  was  holden,  that  the  resi- 
due was  to  he  divided  among  the 
legatees  named,  who  were  living  at 
the  end  of  one  year  after  the  death 
of  the  testator. 

(h)  Garthshore  v.  Chalie,  ]  0  Ves. 
13. 

{i)  Pearson  v.  Pearson,  1  Scho. 
&  Lefr,  12,  by  Lord  Redesdale. 
"I  know  of  no  cose,"  said  Lord 


Eldon,  in  Angerstein  v.  Martin, 
1  Turn.  &  R.  241,  "  which  prevents 
executors,  if  they  choose,  from 
paying  legacies,  or  handing  ovir 
the  residue,  within  tlie  year  :  and 
if  it  is  clear,  currente  anno,  that 
the  fund  for  the  payment  of  dehts 
and  legacies  is  sufficient,  there  can 
be  1.0  inconvenience  in  so  doinf,'." 
His  Lordship  also  ohserved,  on 
another  occasion,  that  if  a  cace  was 
produced  in  which  it  was  (juite 
clear  that  there  were  no  dehts,  the 
Court  would  give  the  fund  to  the 
party,  notwithstanding  there  liml 
not  been  a  lapse  of  twelve  months : 
Garthshore  v.  Chalie,  10  Ves.  13, 

(k)  I/.^undy  v.  Williams,  2  P. 
Wms.  478. 


Ch.  IV.  §  IV.]     At  what  time  Le<jacics  are  to  he  jiuid.  1241 

According  to  the  ordinary  practice  in  an  action  to  adrai-  rractice  in  an 
iiister  the  assets  of  a  deceased  testator,  the  Court  in  the  first  action, 
place  waits  until  all  the  claims  on  the  estate  are  settled,  iind 
until  the  clear  fund  is  ascertained ;  and  then  the  particuhir 
legatees  are  paid  (i) :  They  are  paid  their  principal,  and  if 
entitled  to  interest,  they  arc  paid  interest  at  the  rate  of 
four  per  cent,  up  to  that  time  (?»).  \ 

But  if  it  clearly  appears,  that  a  surplus  will  remain,  after 
iliscliarging  all  the  testator's  debts  and  liabilities,  although 
the  exact  amount  of  the  surplus  cannot  ho  ascertained  for  a 
considerable  time,  the  Court  will,  by  anticipation,  direct  pKi- 
portional  payments  to  be  made  to  pecuniary  legatees,  as  fiu' 
us  that  can  be  done  with  safety  to  the  creditors  (h). 

In  a  case  (o)  where  it  appeared,  upon  aflidavits,  that  the 
estate  was  large,  with  but  few  debts  or  charges  thereon, 
the  Court  ordered  the  jointure  of  the  widow  of  the  testator 
and  annuities  given  by  his  Will,  to  be  paid  out  of  the  income 
of  the  estate,  before  decree,  but  refused  to  direct  the  payment 
of  the  pecuniary  legacies.  ■; 


lev  .snip  ('ft 


Where  a  legacy  is  given  generally,  subject  to  a  limitation  I't?!?: 

.  .  to  a  ilovcstin- 

over  upon  a  subsequent  event,  the  devesting  contmgency  will  (•,)iitiii-ono/ 

not  prevent  the  legatee  from  receiving  his  legacy  at  the  jnd 

of  the  year  from  the  testator's  death  ;  and  he  is  not  bound  to  , 

give  security  for  repayment  of  the  money,  in  case  the  event 

should  happen  :  Thus  where  a  legacy  was  given  on  condition         i 

to  be  void  in  case  the  legatee  should  succeed  to  an  estate 

in  the  event  of  the  death  of  A.  without  issue  of  her  body, 

payment  was  decreed   in    the    lifetime    of  A.,  and  without 

security  for  refunding  (j)).     But  where  a  legacy  was  given  to 


(/)  Tliomas  v.  Montgomery,  1 
Russ.  &  M.  737. 

(m)  See  E.  S.  C.  1883,  Ord.  LV., 
r.64. 

(n)  Thomaa  v.  Montgomery,  I 
Rusk,  k  M.  729.  But  the  legatees 
are  not  entitled  to  have  the  fund 
iippropriated,  subject  to  the  even- 


tual demands  esta)ilished :  Suu 
R.  S.  C.  188;i,  Ord.  L.,  r.  9. 

(o)  Digby  i).  Boycatt,  4  Unic, 
444. 

{l))  Fiiwkes  V.  Gray,  18  Yes. 
131.  See  also  Grifhths  v.  Smith, 
1  Vi's.  97.  1  Rop.  Leg.  752, 
3rd  edit. 
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a  father,  on  condition  that  he  did  not  interfere  with  the  edu- 
cation of  his  daughter ;  on  a  hill  hy  the  father,  for  his  legacy, 
the  Court  required  from  him  security  to  that  effect,  to  be 
approved  hy  the  Master,  and  directed  the  costs  of  the  pro- 
ceedings to  be  paid  out  of  the  legacy  (5). 
Annuity.  If  an  annuity  be  given  by  Will,  it  shall  commence  imme- 

diately from  the  testator's  death,  and  consequently  the  first 
payment  shall  be  made  at  the  expiration  of  a  year  next  after 
that  event  (;•).  Where  an  annuity  is  expressly  directed  to 
commence  within  the  year,  as  at  the  first  quarter-day  after 
the  testator's  death  (s),  or  where  an  annuity  is  given  with  a 
direction  that  it  shall  be  paid  monthly  (t),  the  money  will  be 
due  at  the  first  quarter-day  in  the  former  case,  and  at  the 
end  of  the  first  month  after  the  testator's  death,  in  the  latter, 
although  not  payable  by  the  executor,  till  the  end  of  the 
year(?<)-  Where  a  testator  gives  an  annuity  to  A.  for  life, 
and  directs  the  first  payment  to  be  made  within  one  month 
from  his,  the  testator's  death,  the  annuity  commences  from 
the  death  of  the  testator ;  and  though  the  first  year's  pay- 
ment is  due  at  the  appointed  time,  the  payment  for  the 
second  year  does  not  become  due  till  the  end  of  the  year  (^.'). 
Where  a  testator  gives   an   annuity  to  A.  for  life,  payable 


(7)  Colston  V.  Morris,  6  Madd. 
8!). 

((•)  Uy  Lord  Eldoii,  in  Gibson  v. 
liott,  7  Ves.  96,  97,  and  in  Fearns 
V.  Yoiuig, !)  Ves.  553.  Stamper  v. 
Pickering,  9  Sim.  176.  See  also 
Houghton  V.  Franklin,  1  Sim.  & 
Stu.  392,  where  Sir  J.  Leach  ob- 
serves, that  as  a  Will  speaks  at 
tlie  death  of  a  testator,  it  must  be 
intended  that  the  payment  of  an 
annual  sum  given  by  it  is  to  com- 
mence from  that  period,  unless 
there  be  some  circumstances  or 
expressions  in  the  Will  to  control 
that  intention.  But  in  Storer  v. 
I'restage,  3  Madd.  168,  his  Honor 


said,  that  "when  annuities  ure 
yivcn  out  of  a  residue,  and  there  is 
no  time  of  payment  mentioned  in 
the  Will,  it  may  be  fpiestioneil 
whether  the  principle  must  not  be 
the  same  as  if  there  were  one 
tenant  for  life  of  the  residue,  nud 
the  annuities  be  payable  only  froiu 
the  end  of  one  year  after  tlie  tes- 
tator's death." 

(s)  Storer  v.  Prestage,  3  JIadil. 
167. 

(t)  Houghton  V.  Franklin,  1  Sini. 
&  Stu.  390. 

(m)  See  ante,  p.  1154. 

{x)  Irvin  v.  Ironmonger,  2  Hues. 
&  M.  531. 
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quarterlj',  the  first  payment  to  be  made  within  eighteen 
months  after  his  death ;  the  annuity  does  not  commence  till 
fifteen  months  from  the  death  of  the  testator  (jj). 

A  distinction  was  taken  by  Lord   Eldon,    in  G'lhson  v.  Bequests  for 
Bott  (2),  between  an  annuity  and  a  legacy  for  life :  "  If  an  „vor : 
annuity,"  said  his  Lordship,  "is  given,  the  first  payment  is 
paid  at  the  end  of  the  year  from  the  death  ;  but  if  a  legacy 
is  given  for  life,  with  remainder  over,  no  interest  is  due  till  * 

the  end  of  two   years.     It  is  only  interest   of   the  legacy ; 
and  till  the  legacy  is  payable,  there  is  no  fund  to  produce    ^  - 
interest  "  (0). 

However,  a  different  doctrine  prevails  with  respect  to 
a  bequest  of  the  residue  of  personal  estate  for  life,  with 
remainder  over:  For  the  later  decisions  have  established 
that  the  person  taking  the  residue  for  life  is  entitled 
to  the  income,  in  some  shape  or  other,  from  the  death  of  the  >        ^ 

testator  (/>). 

But  some  difliculty  exists   in    applying  this   doctrine   in       ■^: 
instances  where  the  testator  has  directed  the  residue  to  bo 
invested  in  specified   securities:  And  the  rule  in  cases  of      •■ 
such  a  nature  appears  not  to  be  j'et  exactly  settled. 

In  La  Terricre  v.  B ulmei' (c),  ^ir  Anthony  Hart,  V.-C, 
held,  that  the  tenant  for  life  of  a  residue,  which  was  directed 
to  be  laid  out  in  certain  securities,  was  entitled  to  the  income 
accrued  in  the  first  year  after  the  testator's  decease,  on  such 
parts  of  the  testator's  estate  as  were  invested  at  his  death  "^ 


'    \ 


t  i 


!■ 


(;/)  Ibid. 

(:.)  7  Vt!s.  96. 

(a)  It  is  a  doubtful  point  wliether 
a  sum  of  money,  directed  to  be 
pliicecl  out  to  produce  an  annuity, 
is  to  be  considered  as  a  legacy 
rayable  at  the  end  of  a  year,  or 
as  an  annuity,  jiayable  from  tlie 
(leatli ;  ib.  97. 

(/»)  Anf,'erstein  v.Mnrtin,  1  Turn, 
i  R.  2:52.  Hemtt  r.  Morris,  I 
Turn.  &  Russ.  241.     La  Terriere 


r.  Bulnier,  2  Sim.  18.  Dimes  r. 
Scott,  4  Kuss.  195.  Douglas  r. 
Congreve,  1  Keen,  410.  Taylor  r. 
Clarke,  1  Hare,  161.  Maeplierson 
V.  Maeplierson,  1  Macq.  H.  of  L. 
243.  But  see  confrd,  Taylor  r. 
Hibbert,  1  Jac.  &  Walk.  308.  Slott 
r.  HoUingworth,  3  Madd.  161. 
Oriffitli  V.  Morrison,  1  Jac.  &  Walk. 
311,  note,  and  Aniphlett  v,  Parke, 
1  Sim.  27.'). 
(c)  2  Sim.  18. 
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in  the  proper  secur^ies,  and  on  sucli  parts  as  were  afterwards 
so  invested  within  tl^o  same  year ;  but  that  the  income 
before  such  investment  xormcd  part  of  the  capital  of  the 
residue.  In  Dimes  v.  Scott  (d),  the  testator  directed  the 
residue  of  his  personal  estate  to  he  converted  into  money, 
and  invested  in  government  or  real  securities  in  trust  for  A. 
for  life,  and  after  his  death  for  B. :  Part  of  the  estate  con- 
sisted of  a  share  which  the  testator  had  in  an  Indian  loan 
hearing  interest  at  ten  per  cent. :  After  it  had  been  deter- 
mined that  a  conversion  ought  to  have  been  made  into  three 
per  cent,  stock  at  the  end  of  a  year  after  the  testator's 
death  (<.'),  a  question  arose,  whether  the  tenant  for  life  was 
entitled  to  the  interest  actually  made  during  the  year :  and 
it  was  held  by  Lord  Lyndhurst,  that  the  tenant  for  life  should 
be  allowed  during  that  period,  in  lieu  of  the  actual  income, 
the  dividends  on  so  much  three  per  cent,  stock  as  the  proceeds 
of  the  property,  if  converted  at  the  end  of  that  year,  would 
have  purchased.  In  Douglas  v.  Congrcvc  {/),  a  testator  be- 
queathed the  residue  of  his  estate  and  effects  real  and  personal 
to  trustees,  upon  trust  to  convert  the  same  into  govenuuont 
securities  in  their  own  names,  and  to  pay  the  interest  and 
dividends  thereof  to  M.  S.  for  her  life,  and  after  her  decease  to 
pay  and  transfer  such  residue  in  equal  moieties  to  the  person 
therein  mentioned  :  And  Lord  Langdale,  M.R.,  said,  that  iu 
a  case  where  there  is  no  direction  to  accumulate,  and  there- 
fore no  direction  to  add  interest  to  capital,  it  appeared  to  him 
more  likely  to  have  been  the  intention  of  the  testator  that, 
until  the  lapse  of  such  convenient  time  as  may  be  allowed  to 
the  executor  to  make  the  conversion  directed  by  the  Will,  the 
tenant  for  life  should  enjoy  the  interest  actually  accrued; 
and  if  it  should  le  held,  as  in  Dimes  v.  Scott,  that  the 
conversion  ou^lit  to  be  made  in  a  year,  his  Lordship  thought 
that  no  inconvenience  could  follow  from  allowing  the  tenant 
for  life  the  interest  of  the  residue,  making  interest  as  it  stood 


(rf)  4  Russ.  195. 
(e)  See  post,  p.  1248. 


(/)  1  Keen,  410. 
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at  the  time  of  the  testator's  death,  until  the  end  of  one  year, 
or  so  much  of  that  year  as  should  elapse  before  the  con- 
version of  the  residue  according  to  the  direction  of  the  Will : 
And  the  learned  Judge  held  accordingly.  In  Tivjlor  v. 
Clarlic  (//),  Wigram,  V.-C,  considered  that  Douglas  v.  Con- 
(jrevc  and  Dimes  v.  Scott  could  not  stand  together,  and  his 
Honor  said,  that  he  felt  hound  to  follow  the  authority  of 
the  latter  case,  and  did  accordingly  act  upon  it,  although 
ho  expressed  his  own  unfettered  opinion  to  be,  that  L(( 
Teirierc  v.  Buhner  was  altogether  right,  and  that  so  far  as 
that  case  is  impugned  by  the  decision  of  Dimes  v.  Scott, 
the  latter  decision  was  to  be  regretted.  However,  in  Mor- 
(jaii  V.  Morgan  (//),  Romilly,  M.  K.,  not  only  considered  him- 
self hound  to  follow  the  decision  in  Dimes  v.  Scott,  and 
adopted  accordingly  the  principle  there  laid  down,  but  added 
that  it  seemed  to  him  to  bo  that  which  was  least  open  to 
objection  (?'). 
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(fl)  1  Hare,  161. 

(It)  14  Beav.  72,  92. 

(t)  See  Accord.  Ee  Llewellyn's 
Trusts,  29  Beav.  171.  Yates  v. 
Yates,  28  Beav.  637.  IIol'>ate  r. 
Jennings,  24  Beav.  623.  Brown 
V.  Gellatly,  L.  R.  2  Cli.  751. 
Porter  v.  Baildeley,  5  C.  D.  542. 
Seealso  Macpherson  v.  Maciilierson, 
1  Miicri.  IT.  of  L.  243.  The  rule 
in  Dimes  v.  Scott  applies  where 
securities  ought  to  be  converted, 
and  in  such  case  the  tenant  for 
life  will  be  entitled  to  the  divi- 
dends upon  so  much  3  per  cent. 
stuck  as  the  proceeds  would  have 
purchased  at  the  end  of  the  year. 
The  rule  does  not  apply  where 
there  is  a  prohibition  against  con- 
version ;  Cireen  v.  Britten,  1  De 
(i.  J.  &  S.  649,  for  in  such  case,  as 
in  the  case  where  the  testator  has 
authorised  retention  of  the  fund 
in  specified  securities  other  than 


those  which  a  Court  of  Ec^uity 
would  approve,  the  tenant  for  life 
is  entitled  during  the  continuance 
of  the  investment  to  the  specific 
income:  Brown  ?•.  Gellatly,  L.  R, 
2  Ch.  751.  La  Terriere  >:  Bulmer, 
2  Sim.  18.  Caldecott  v.  Caldecott, 
1  Y.  &  C.  Ch.  312,  337.  AVIktc 
there  is  no  prohibition  afjain.;*^  onn- 
version  but  merely  a  power  to 
delay  conversion,  and  in  the  mean- 
time to  maintain  the  investment 
or  user  as  it  was  at  the  testator's 
death,  the  property  must  be  valued 
as  of  the  time  of  the  testator's 
death,  and  the  tenant  for  life  will 
have  4  per  cent,  on  such  %alue  as 
falling  within  the  third  division 
pointed  out  bj'  Parker,  V.-C,  in 
Meyer  v,  Simonseii,  5  De  G.  &  S. 
72.3,  which  divisions  are  the 
following: — First,  where  the  sub- 
ject matter  of  the  bequest  is  cither 
invested  in  the  funds  or  iu  some 
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With  respect  to  cases  where  the  testator  simply  bequeaths 
all  the  residue  of  his  personal  estate  for  life  with  remainder 
over,  without   any  direction   to   invest  it  in  any  particular 


If 


security  of  which  the  Court  ap- 
proves, mere  conversion  is  not 
necessary,  and  the  tenant  for  life 
takes  the  intere«t  of  the  fund  as  it 
is,  and  the  corpus  belongs  to  those 
in  remainder.  The  second  class  is 
wliere  part  of  the  estate  can  be 
sold  a!id  converted  so  as  not  to 
sacrifice  the  interest  of  the  tenant 
for  life  or  of  the  reniainder-nian  ; 
such  a  case  is  one  of  i)artial  con- 
version ami  the  proceeds  of  tlie 
part  converted  must  be  l.i'  mt  on 
the  permanent  securities  aovcd 
of  by  the  Court,  (jf  wliich  the 
tenant  for  life  will  take  the  in- 
terest and  the  ivmaindernian  the 
corj)H-i.  The  third  class  is  where 
the  property  is  so  'aid  out  as  to  be 
secure  and  to  produce  a  lar^'e 
annual  income,  but  is  not  capable 
of  inniiediate  conversion  without 
loss  ami  damage  to  tlie  estate  as  in 
Gibson  r.  Bott,  7  Vcs.  89  ;  Calde- 
cott  V.  Caldecott,  1  Y.  .'<:  C.  Ch. 
312,  and  Jic  Llewelljni's  Trust, 
2!)  Beav.  171.  There  the  rule  is 
not  to  convert  the  property  but  to 
set  a  value  ujion  it  and  to  give  the 
tenant  for  life  4  per  cent,  on  such 
valuc,and  the  residue  of  the  income 
must  then  be  invested  and  the  in- 
come of  the  investment  paid  to  the 
tenant  for  life,  but  the  corjius  nnist 
be  sicured  for  the  remainder-man. 
In  I  alculating  the  value  of  a  rever- 
sionary interest  of  propei'ty  within 
the  third  division,  although  gene- 
rally the  value  is  to  be  taken  as  at 
the  end  of  one  year  from  the  tes- 
tator's death  according  to  tables  of 
life  average,  yet,  il'  the  reversion 


has  fallen  in  before  valuation,  tln' 
estimate  must  be  on  the  assuiaii 
tion  that  the  reversion  would  fall 
in  wlien  it  actually  did.  Wriglit 
V.  Lambert,  6  ('.  D.  G49.  It  is  to 
be  observed,  witli  regard  to  fumU 
which  are  found  to  be  iu  a  proiui' 
state  of  investment,  that,  alth()U;,'li 
tlic  tenant  for  life  of  the  rcFiilne  is 
entitled  to  the  income  .it'  that 
proiierty  from  the  death  uf  tli>' 
testator  (Angerstein  v.  Martin,  I 
Turn.  &  Russ.  2:52.  Hewitt  r,  yh,Y- 
vis,ihi(l.  241),  yet  these  aullmiities 
clearly  show  tha:  supposing  a  tes- 
tator has  a  large  sum,  say  .")(),00()' 
in  the  funds,  and  I.'s's  only  10,0()o/. 
worth  of  debts,  the  exciiutors  will 
be  .justified,  as  between  tlniiiselves 
and  the  whole  body  of  jicrsoiis 
interested  in  the  estate,  in  dealiii;,' 
with  it  as  they  think  best  in  tlw 
administration.  But  t!ie  executor?, 
when  they  have  dealt  with  the 
estate,  will  be  taken  by  the  Couit 
as  li  iving  applied  in  payment  of 
debts  such  portion  of  the  fund  as, 
together  with  the  income  of  that 
portion  for  one  year,  was  necessary 
for  the  payment  of  the  debts.  Tlie 
executors  must  not  be  taken  to 
have  applied  the  whole  income. 
Until  the  debts  and  legacies  were 
paid  there  would  have  been  im 
interest  which  by  any  possibility 
could  have  come  to  the  tenant  for 
life.  It  is  necessary  to  ascertain 
what  part,  together  with  the  in- 
come of  such  part  foi  i  year,  wouhl 
be  wanted  for  the  jjayment  of 
debts,  legacies,  and  otlier  ciiarges 
during  the  year,  and  the  propr 
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manner,  it  must  be  observed,  that,  as  between  the  teniuit 
for  life  and  tho  remainder-man,  where  the  residue  consists 
in  part,  or  wholly,  of  jf  ^perty  iu  its  nature  perishable,  iind 
daily  wearing  out,  such  as  Icasehokls  (not  specitically  pfivtMi), 
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ami  necessary  fund  must  be  ascer- 
tiiined  by  including  the  income  div 
one  year  which  may  arise  upon 
the  Iliad  which  may  be  so  wanted. 
Si'c  the  judi,'nient  of  Wood,  V.-C, 
in  AUhusen  v.  Whittell,  L.  11.  4 
E(i.  295-30:2,  .303.  This  rule  \vas 
ajiiiUed  to  real  citate  in  Mai  '1 
I'.  C'rowther,  2  C.  1).  199.  Wuu 
le^'iird  to  contingent  legacies,  the 
tenant  for  life  is  entitled  to  the 
iiiteiiiie<liate  income  of  the  fund 
set  a]iirt  to  meet  them.  That 
t'unil  is  residue  until  it  is  wanted. 
Allhuseii  ('.  Whittell  {uln  sup.). 

It  is,  however,  obvious,  tliat 
the  language  of  a  Will  may  be 
such  as  to  entitle  the  tenant  for 
life  to  receive  the  actual  income 
ol'  the  testator'.s  property  in  Kpecie, 
iis  it  .stood  at  his  death,  and 
nothing  more  or  less  until  the 
property  shall  be  actually  con- 
verted, or  at  all  events,  until  it 
might  iiave  been  so.  but  for  im- 
}iioper  delay  :  See  AVrey  w.  Smith, 
14  Sim.  202.  Jlackie  r.  Mackie, 
f)  Haiv,  70.  Sparling  v.  Parker, 
!)  Beav.  524.  Again,  the  claim  of 
the  tenant  for  life  to  any]  income 
ut  all  during  the  year  may,  of 
course,  be  contidllrd  by  an  oppo- 
site disposition  of  the  income 
before  investment.  Thus,  where 
a  residue  is  directed  to  be  laid  out 
in  land,  to  be  sotth'd  on  a  person 
'I'  life,  with  remainder  over,  and 
'/i  iitcrmt  to  (li-immlate  until  the 
in  ney  is  so  Laid  out,  the  accumu- 
lation shall  cease  at  the  end  of  tho 
}ear  froii.    the    testator's    death, 


and  from  that  period  the  legatee 
for  life  will  be  entitled  to  the 
interest  :  Sit  well  v.  Bernard,  <» 
Ves.  520.  Stair  v.  Macgill,  I 
Bligh,  N.  S.  662.  Vigor  n.  Har- 
wood,  12  Sim.  172.  Tucker  r. 
Boswell,  5  Beav.  007.  Macpherson 
V.  Macphei-son,  1  Mac([.  H.  of  L. 
249.  See  also  Parry  v.  AVarring- 
ton,  6  Madd.  155.  Greisley  ''. 
Lord  Chestcrli.]d,  13  Beav.  2H8. 

As  to  the  aUoeation  of  jtrofits  to 
interestand  capital underapaitner- 
sliip  deed,  and  the  effect  on  the 
interest  of  a  tenant  for  life,  see 
Stiaker  v.  Wilson,  L.  R.  6.  Ch.  503. 

Where  the  testator  directed  a  sale 
of  his  real  estate  with  all  con- 
venient speed  after  his  (,  utli,  and 
"liat  the  produce,  together  with  his 
residuary  personal  estate,  lioiild 
be  invested,  and  the  dividencU  be 
paid  to  one  for  life,  and  further 
directed  that  the  trustee  should 
stand  possessed  of  the  trust  monies 
and  rents  and  profits  until  sale  ami 
investment ;  and  the  land  remained 
mis(dd  ;  Sir  J.  Leach,  M.  R.,  saiil 
that  the  tenant  for  life,  by  the 
clear  language  of  tlie  Will,  was 
not  entitled  to  the  rents  and  pro- 
fits of  the  I'esiduary  real  estate 
until  it  had  been  sold  and  the 
pr'Hluce  invested:  That  it  was 
consistent  with  principle  and 
authority,  that  twelve  monllis 
should  be  considered  as  the  time 
within  which  the  sale  might  rea- 
sonably ha\  e  been  made  :  And 
that  from  that  time  the  tenant  t'ov 
lii'e   was    entitled    to    the  rents : 
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the  tenant  for  life  will  not  be  entitled  to  the  annual  produce 
which  the  property  so  wearing  out  is  actually  making,  but  to 
interest  frona  the  death  on  the  estimated  value  (A).  And  it 
is  a  general  rule  (usually  called  the  rule  in  lUncc  v.  Ijon] 
hdrtmouth),  that  where  personal  property  is  bequcatlicd 
for  life,  v'ith  remainder  over,  and  not  specifically,  it  is  to 
be  converted  into  the  three  per  cent?.,  subject,  in  the  case 
of  ii  real  security,  to  an  inquiry,  whether  it  will  be  for  tlu) 
benefit  of  all  parties  :  and  the  tenant  for  life  is  entitled  only, 
upon  that  principle  (1).    And  it  appears  to  be  now  established 


Niila-is  r.  Scott,  3  il.  &  K.  500. 

(h)  fJibson  v.  Bott,  7  Ves.  89. 
Kuiinis  r.  Young,  !)  Ves.  552. 
■2  Rop.  Lfg.  298,  31(1  edit.  Tliu 
gi'iieral  rule  lieingthiit,  where  pro- 
])i'rty  is  iuvt'SttMl  on  a  secuiitj'  of 
II  wasting  character,  that  must  be 
realisid,  or,  if  not  realised  imnie- 
iafel}-,  then  the  tenant  fur  life  is 
iinly  entitled  to  intere.st  oii  the 
realised  value.  15ut  a  testator  can 
say  wliat  he  like.",  and  if  he  chooses 
to  say  that  the  investment  may  be 
continued  or  the  sale  of  it  may  be 
postponed,  and  that  the  profits 
arising  from  such  security  in  the 
meantime  shall  be  paid  to  the 
tenant  for  life,  he  can  do  so.  It  is 
not  sufficient  that  trustees  should 
I'xercise  discretionary  power  given 
til  them  to  postpone  conversion 
that  the  tenant  for  life  should  get 
the  ])iofits  till  conversion:  Brown 
r.  Gellatly,  L.  R.  2  Ch.  751,  757. 
Thi.s  will  not  affect  the  rights  of 
beneticiaries  ;  but,  when  a  testator 
has  himself  expressly  directed  what 
shall  be  done  with  the  income 
accruing  during  the  period  the  sale 
is  postponed,  the  general  rule  does 
not  ajjjjly :  lie  Chancellor,  26  C.  D. 
42.  It  will  be  observed  that  this 
case  did'ers  from  Brown  v.  Gellatly 


by  the  [.resence  in  the  foinier  case 
of  an  express  direction  that  tlic 
profits  pending  conversion  sIkhiKI 
be  i)aid  to  the  tenant  for  life. 

{I)  Howe  V.  Lord  Dartnmutli,  7 
Ves.  137,  (I.  Ante,  pp.  1037,  103H. 
Railway  Shares,  unless  witliin 
sect.  3  of  the  Trust  Investinint 
Act,  188!),  must  be  converted : 
Thornton  r.  Ellis,  15  Beav.  193. 
But  this  'general  rule  does  not 
attach  ui)on  property  of  a  testator 
who  makes  his  Will  and  dies  in 
India,  leaving  property  and  ii 
family  there,  unless  the  parties 
come  to  this  country ;  and  tlau 
the  person  in  remainder  is  entitled 
to  have  the  fund  brought  here  and 
invested  :  Holland  v.  Hughes,  1(! 
Ves.  111.  Dividends  in  a  publii' 
company  earned  before  tlie  tes- 
t(jr's  death,  but  declared  after- 
wards, form  income,  and  uut 
corpus:  Bates  v.  Mackiidey,  31 
I'eav.  280.  See  also  McLaren  r. 
Stainton,  27  Beav.  460  :  reversed  3 
De  G.  F.  &  J.  202.  Gilly  v.  Burley, 
22  Ecav.  618.  Lock  r.  Venablcs 
27  Beav.  598.  Post,  p.  1303. 
Where  trustees,  without  authorit" , 
lent  trust  money  at  interest  at  5/.  jier 
cent.,  it  was  held  that  the  tenant 
for  life  was  entitled  to  t)'o  whole 
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with  respect  to  the  application  of  this  rule,  that  the  tenant 
for  life  is  to  be  allowed,  as  from  the  death  of  the  testator,  the 
income  of  buch  parts  of  tho  personal  estate  as  were  at  his 
death,  and  have  remained,  in  a  state  of  investment  which 
ought  to  be  recognised  and  allowed  to  be  continued  by  a 
Court  of  Equity  (in).  But  that  with  regard  to  those  parts  of 
the  personal  estate  which  neither  were  at  tho  testator's  death, 
uor  have  since  been,  in  such  a  state  of  investment  as  ought 
to  be  recognized  and  allowed  to  be  continued  by  the  Court, 
they  must  be  valued  as  at  a  period  of  one  year  after  his 
death ;  and  interest  from  his  death,  on  the  value  so  taken, 
uot  exceeding  four  per  cent.,  must  be  paid  to  the  tenant  for 
life  («). But  though,  for  the  purpose  of  determining  the 
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interest,  and  that  the  remainder- 
man liad  no  right  to  insist  that  the 
excess  of  the  interest  beyond  the 
dividend,  which  would  have  been 
prothieed,  if  the  money  hatl  been 
invested  inCon8uls,formed  capital : 
Stroud  r.  Gwyer,  28  Beav.  130. 
(See  also  Ibbotson  v.  Elam,  L.  K.  1 
E(i.  188.) 

(m)  It  should  be  noted  that 
though  the  general  rule  in  Howe 
i'.  Lord  Dartmonth  remains  in  full 
clfect,  yet  it  is  no  longer  abso- 
lutely  necessary  to  invest  either 
in  the  three  per  cents,  or  on  real 
security,  for  .xiuce  the  decision  of 
that  case  various  statutes  have 
I'ldargcd  the  class  of  securities,  in 
wliich  an  executor  or  trustee  may 
invest.  Tlie  Act  now  in  force  is 
tlie  Trust  Investment  Act,  1889 
(52  &  53  Vict.  c.  32),  which 
enables  an  executor  or  trustee, 
unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the 
trust,  to  invest  in  any  of  the 
securities  mentioned  in  sect.  3  of 
the  Act,  whether  the  trust  was 
crer.1,  1  before  or  after  tlie  passing 
W.E.— VOL.  II.  * 


of  the  Act.    Sec  j)U8t,  p.  1710. 

(h)  Culdecott  V.  Caldecott,  1  Y. 
&  Coll.  Ch.  C.  312,  737.  See  also 
Turner  v.  Newport,  2  Phill.  Ch.  C. 
14.  14  Sim.  32.  Co.x  v.  Cox, 
L.  R.  8  E(i.  343.  Wilkinson  v. 
Duncan,  23  Beav.  469.  Wright  v. 
Lambert,  6  C.  D.  649.  Re  Chester- 
field's Trusts,  24  C.  D.  643.  Beavan 
V.  Beavan,  24  C.  D.  649,  n.  In 
Meyer  v.  Simonsen,  5  De  G.  &  Sm. 
723,  a  testator  gave  the  residue  of 
his  real  and  personal  estate  to 
trustees,  upon  trust,  to  pay  to  his 
widow,  or  permit  her  to  receive, 
the  income  and  pro^ii^,  and  after 
her  death  he  gave  the  capital  over : 
The  Will  contained  no  direction 
as  to  the  conversion  of  his  estate  : 
Part  of  it  consisted  of  12,000/., 
invested  in  a  partnership  :  Under 
a  stipulation  in  the  deed  of  part- 
nership, the  surviving  partner 
gave  a  warrant  of  attorney  to  the 
executors  of  the  testator,  securing 
payment  of  that  sum  by  instal- 
ments of  1,500/.  a-year,  with  in- 
terest at  5  per  cent,  on  the  unpaid 
balances:  And  it  was  held,  by 
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amouni  of  iiicorao  <o  which  the  tenant  for  life  is  entitled, 
the  property  must  he  thus  feigned  to  he  in  a  proper  state 
of  investment  at  that  period,  it  does  not  follow  that  ho 
can  deiiiand  payment  of  an  income  to  that  amount,  until 
the  property  m  respect  of  which  it  is  payahle  shall  be 
gotten  in  (o). 


Parker,  V.-C,  tlial  tlio  nilo  in 
Howe  0,  Loitl  Davtmoutli,  as  np- 
])liiHl  to  this  casi',  rciiuiiecl  tin; 
trustees  not  to  roiivcrt  tlic  pro- 
perty, but  to  set  a  value  on  it,  and 
to  ,1,'ive  the  tenant  for  life  4/.  per 
cent,  on  the  value,  and  to  invest 
the  ••esidue  of  the  surphis  inconii', 
IHiyinj^  the  iiiconu'  of  these  invest- 
nu;nts  to  tlie  t'Miani  lor  life,  and 
appn  priatint,'  tin!  foi'inis  to  tlie 
renv.iniU'r-nian.  See  Accm-il.  He 
Lie-,  ellyn's  Trust,  2!)  Beav.  171. 

(o,  Taylor  r.  t'larke,  1  Hare, 
Kil,  170.  This  juineiple  is  ap- 
])lie(l  where  there  is  a  (U^tieieney 
in  th  assets.  Thus,  where  an 
oMi^'or  covenanted  to  pay  three 
months  al'tiir  his  death  a  I'lind  to 
trustees,  upon  trust  lor  a  tenant 
I'orlireandreniiiinder-niiiii  with  in- 
terest from  the  date  of  his  death 
until  i)ayment,  and,  si'veral  years 
after  the  obligor's  death,  assets 
wia-e  recovered  which  were  in- 
Muliicient  to  I'ullil  the  covenant 
and  bond,  it  was  held  that  a  tal- 
<;ulation  nuist  be  made  of  what 
l)rincii)al  v/ould  at  four  per  cent, 
intcvest  from  tin;  obli!.;or'«  death 
amount  to  the  sum  recovered,  and 
the  dill'erence,  between  such  prin- 
cipal and  the  sum  jecovereil,  jiaid 
to  the  tenant  for  life  :  Cox  r.  Cox 
L.  R.  H  Ell.  313.  The  true  prin- 
ciple in  all  thece  cases  is  that 
neither  the  tenant  for  life  no/'  the 
remaindcr-)uan  is  to  gain  an  ad- 


vantage over  the  other,  neither  is 
to  suffer  more  damage  in  jiropor- 
tiou  to  his  estate  and  interest  timii 
the  other  sulfers.  The  two  must 
share  the  loss  in  the  snnie  way  tig 
they  would  have  shared  it  Imd  it 
occurred  when  they  first  heciuiu; 
entitled  in  possession.  Re  Gm- 
bowski's  SettlenuMit,  L.  R.  (!  K(|. 
\'2,  is  dislin;,'\iishal)le  because tliere 
the  intention  was  to  settle  a  specific 
fund  and  m)t  the  debt,  wlmti'ver 
it  nnght  amount  to.  In  nK.kiii;,' 
the  valuation  in  cases  where  tliu 
tenant  for  life  diec.  bel'dro  i\w. 
assets  are  recovered,  ihe  \aliiaticiii 
nmst  be  nuidc  according  to  tlie 
fact  and  not  according  to  the 
taldes  of  life  a\crfige.  See  Wri;^lit 
V.  Land)ert,  0  C.  1)  (i4!),  lollowiii- 
Wilkinson  c.  Duncan, 23  Heav.  4(1!!, 
which  was  not  altered  by  liniwii 
r.  (5elhitly,  L.  R.  2  Ch.  751.  Tlio 
principle  ajtplies  where  a  testator 
has  be(pieathed  his  ntsiduary  ]n'i- 
Honid  Instate  to  trusteos  ujioii  tru>t 
for  conversion,  with  jiower  to 
jiostpone  s\ich  conversion  at  dicii' 
discretion,  and  toh(dd  thei)iom'(ls 
upon  trust  for  a  pers(jn  for  life  willi 
renniinder  over,  and  such  rcsiciuc 
includes  outstanding  ])erK()iml 
estate,  the  conversion  of  which  llu: 
trustees  in  the  exercise  of  tlicirdis- 
cretion  postiione  for  the  benefit  ot 
the  estate,  and  which  eventually 
fallsin  sonieyears  alter  thctestiiti)r« 
«leath,  as,  for  instance,  a  i;iort}jii(;e 
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The  rule  »ii  Howe  v.  Lord  Dartmouth  amounts  to  this,  that 
where  there  is  a  residuary  bequest  of  personal  cbtato  to  bo 
enjoyed  by  several  persons  in  succession,  a  Court  of  Equity, 
in  the  absence  of  any  evidence  of  a  contrary  intention,  will 
ussunie  that  it  was  the  intention  of  the  testator  that  his 
legatees  should  enjoy  the  same  thing  in  succession,  and  as 
the  only  means  of  giving  eifect  to  such  intention,  will  direct 
the  conversion  into  permanent  investments  of  a  recognized 
fharacter  of  all  such  parts  of  tho  estut*,  as  are  of  a  wasting  or 
reversionary  character,  and  also  all  such  other  existing  invest- 
ments as  are  not  of  tho  recognized  character,  .ind  are  conso- 
^lucntly  deemed  to  bo  more  or  less  hazardous  (p).  This 
jiresumcd  intention  of  tho  testator  may  of  course  be  rebutted 


ili'ii?  with  arrears  of  interest,  or 

jiimirs  of   an    annuity  with   in- 

lirest,  or  monien  payable  on  u  lift; 

jKiiicy.    Such  cutstandiii;,'  iicr.sonal 

<stiitc   slioukl,   on   fallinj,'   in,   he 

Hliportidiied    as    l)etween    capital 

iiml    ini'Oiue  by  ascertaining;   the 

sum,  wiiicli  jiut  out  at  interest  at 

Iniir  jier  cent,  per  annum  on  the 

<liiy  iif  the  testator's   deatli.   and 

iiH'umuhit'nu;    at    eoinpoiind    in- 

IcTt'st  cnloi  lated  at  that  rate,  with 

yciiiiy  rests  and  deduclinj,'  ineouje 

tux,  would,  witli  tli(!  aeeunuiliition 

'if  iiilcrest,  have  produeed  at  the 

<liiy  of  receipt  the  amount  actually 

ivieivcd,  and   tlie   sum   so  ascer- 

tiiincd  should  be  treated  as  eajntal 

Mil  till!   residue  as  income  ;     /iV 

<'lH'sterlieii['s    Trusts,     -I-i    ('.    D. 

<I43,  following  ]{eavan  r.  Beavan, 

'''•1)4!),  II.     He  llobson,  M  L.  J. 

<'li.t22.    /.Vl''|,nver,(i2]..  T.  ai7. 

II'  leaseholds  which  a  tenant  for 

lile  is  entitled  to  <'njoy  in  specie 

■lie  tttken  (dinpulsorily  under  tho 

I'l'nds  (Jhiuses  Consolidatiou  Act 

"1'  wild  under  the  Settled  Estates 

•\'t.  tile  jmrchase-moncy   nhouhl 

III'  invested  in  an  annuity  havinj,' 


as  many  years  to  run  as  the  original 
lease,  and  the  proceeds  paid  to  the 
person  entitled  to  the  jtroccieds  of 
tho  leasidiolds  :  Askew  i:  AVood- 
head,  14  C.  I).  27,  WA,  pir  .lessel, 
M.  H.  Where  in  such  a  case  the 
)iunhase-nioni'y  was  investc<l  in 
consols  it  was  jield  after  the  ileath 
of  the  teu'int  for  life  that  her 
estate  was  entitleil  to  the  differ- 
ence between  the  dividends  re- 
ceived by  her  ivA  the  af^grej^ale 
amount  of  the  rental  whicii  would 
liave  been  received  during  her 
life  :  Jeffreys  r.  Connor,  2ft  Beav. 
;J2H.  And  where,  under  similar 
circumstances,  tho  tenant  for  life 
outlives  the  term  he  will  be  en- 
tilled  to  tlui  whole  fund:  llr 
Beaufoy's  Estate,  I  Sni.  &(Jiir.  jJO. 
See  also  45  it  4()  \'w\.  c.  .'{H,  s.  34, 
Settled  Land  Act,  1HH2,  as  to  sales 
luider  that  Act.  As  to  the  mutual 
rights  of  tenants  for  life  and  n>- 
niaindermen  in  rcsjiect  of  renew- 
able leases  and  the  duiies  of 
trustees  with  regaitl  to  them,  seo 
licwin  on  Trusts,  Cha]).  xv. 

(;i)  Alac<l"nald  r.  Irvine,  S  ('.  1). 
101,  112,  }>(■)•  lia.L'gallay,  L..I. 
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by  the  words  of  his  Will.  Accordingly,  as  there  has  already 
been  occasion  to  show,  where  the  bequest  to  the  tenant  for 
life  is  specific,  the  legatee  in  remainder  is  not  entitled  to  have 
the  property  so  converted,  notwithstanding,  by  reason  of  its 
boing  a  decreasing  fund,  the  legacies  over  may  altogether 
fail  {q).  So  where  the  bequest  is  not  "  specific,'"  in  the  strict 
sense  of  the  expression,  yet  if  the  Court  find  in  the  Will  an 
indication  of  intention  that  the  property  is  to  be  enjoyed  in 
its  existing  state,  that  intention  must  be  carried  into  effect, 
and  the  property  shall  be  so  enjoyed  (r). 

If  personal  chattels  are  bequeathed  to  A.  for  life,  remainder 
to  B.,  A.  will  be  entitled  to  the  possession  of  the  goods,  upon 


(5)  Vincent  r.  Newconi1)c, 
Younge,  599.  Lord  v.  Godfrey, 
4  Madd.  455.  Co.kran  v.  Cock- 
Din,  14  Sim.  248.  Bethune  v. 
Kunnedy,  1  My.  &  Cr.  114.  And 
see  ante,  p.  1037.  As  to  what  con- 
stitutes a  specific  legacy,  see  ante, 
p.  1019,  et  seq. 

(r)  Ante,  pp.  1038,  et  seq.  Collins 
V.  Collins,  2  M.  &  K.  702.  Alcock 
V.  SlopLT,  2  M.  &  K.  (599.  Pickering 
V.  Pickering,  4  M.  &  Cr.  289. 
Goodenoiigli  r.  Trenianiondo,  2 
Bear.  519.  Vaughan  v.  Buck,  1 
Phill.  Cli.  C.  75.  Harvey  v.  Har- 
vey, 5  Beav.  134.  Daniel  v. 
Warren,  2  Y.  &  C.  C.  C.  290. 
Hinves  v,  Hinves,  3  Hare,  609. 
Cute  V.  Bent,  5  Hare,  24.  Hubbard 
V.  Young,  10  Beav.  203.  Hunt  v. 
Scott,  1  De  (I.  &  Sni.  219.  Burton 
r.  Mount,  2  De  G.  &  Sin.  383. 
Neville  v.  Fortescue,  16  Sim.  ;333. 
Harris  v.  Poyner,  1  Drew.  174. 
Crowe  V.  Crisfoid,  17  Beav,  507. 
Marnhall  v.  Brumner,  2  Sm.  &  G. 
237.  Vachell  v.  Robert.'^,  32  Beav. 
140.  Hind  v.  Selby,  22  Beav.  373. 
Wearing  r.  Wearing,  23  Beav.  99. 
Skirving  v.  Williams,  24  Beav.  275, 


Holgate  V.  Jennings,  24  Beav.  623. 
Boys  V.  Boys,  28  Beav.  436.  Howe 
V.  Eowe,  29  Beav.  276.  Green  v. 
Britten,  1  De  G.  J.  &  S.  (US). 
Wiklay  v.  Sandys,  L.  R.  7  £([. 
455.  Re  Sewell's  Estate,  L.  W.  11 
Eq.  80.  Tliursby  v.  Thursby,  L.  K. 
19  Eq,  ;i.95.  Gray  v.  Sigger.%  15 
C.  D.  74.  Re  Cliancellori  26  C.  D. 
42,  Re  Sheldon,  39  C.  1).  no. 
For  cases  where  the  Court  Ims  not 
been  able  to  find  such  iiiti'iition, 
see  Lichfield  v.  Baker,  1:5  Beav, 
447.  (See  also  2  Beav.  481.)  Uenn 
V.  Di.\on,  10  Sim,  636,  Caldecott 
V.  Caldecott,  1  Y.  &  C.  C.  C.  312. 
Sutherland  r.  Cooke,  1  Coll.  498. 
Johnson  v.  Johnson,  2  Coll.  441. 
Chambers  v.  Chambers,  15  Sim. 
183.  Morgan  r,  Mdrgan,  Ulieav. 
27.  Thornton  v.  YA\b,  15  lieav. 
193,  Blann  v.  Bell,  2  De  G.  M.  & 
G.  775.  Murton  r.  Mnrkl)y,  18 
Beav  126.  Hood  r.  Claphain,  1!) 
Beav,  90.  Jebb  v.  Tugwell,  20 
Beav.  84.  Brown  v.  Gellatly,  L.H. 
2Ch.  751.  Tirkner  «.  Old,  L.  li. 
18  E(i.  422.  Porter  r.  BaiWelev, 
5  C.  D.  642.  Macdonald  v.  Irviiu', 
8  C.  D.  101. 
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signing  and  delivering  to  the  executor  an  inventory  of  them 
admitting  their  receipt,  expressing  that  he  is  entitled  to  them 
for  life,  and  that  afterwards  they  belong  to  the  person  in  re- 
mainder (s).  The  old  practice  of  the  Court  of  Chancery  was 
to  require  the  tenant  for  life  to  give  security  for  the  protection 
of  the  remainder-man  :  But  such  security  is  not  now  required, 
unless  a  case  of  danger  is  shown  (t). 
It  may  here  be  observed,  that  a  gift  for  life  of  things  qiue  Gift  for  life  of 

.  1        •  -J.-  -^       •  things  qucc 

ipso  usu  consumuntar,  as  corn  and  wme,  ij  spenjic,  is  an  ipso  uni  con- 
absolute  gift  of  the  property ;   but  if  residuary,  the  things  »»'»"«''"'• 
must  be  sold  and  the  interest  of  the  produce  paid  to  the 
legatee  for  life  (th). 

Farming  stock  and  implements  of  husbandry  are  not  thmgs 
qme  ipso  usu  consumuntur  within  this  rule  {x).  Where  a 
wino  merchant,  possessed  of  a  large  stock  of  wine,  by  his 
Will  gave  everything  ho  died  possessed  of  to  his  wife  for 
life,  it  was  held  thnt  she  took  absolutely  the  wine  which  the 
testator  had  for  his  private  use,  but  a  life  interest  only  in  that 
kept  for  the  purpose  of  trade  {y). 


y\\\' 


Where  the  legatee  is  an  infant,  the  executor  cannot  safely  Legacy  to  an 

,  ,  .  ,  iufant. 

pay  him,  or  any  other  person  on  his  account,  until  he 
attains  twenty-one,  unless  under  the  provisions  of  the  statute 
36  Geo.  III.  c.  52,  s.  82.  In  certain  cases,  indeed,  he  may 
apply  the  interest  of  the  legacy  to  the  maintenance  of  the 
infant :  This  subject  will  be  pursued  hereafter,  together  with 


(s)  Slanning  v.  Style,  3  P.  Wins. 
33G.  Lceke  v.  Bennett,  1  Atk. 
471.    Bill  V.  Kinoston,  2  Atk.  82. 

(()  l'\)ley  II.  Burnell,  1  Bro.  C. 
C.  27!).  Conduitt  v.  Soane,  1  Coll. 
285. 

(u)  Randall  v.  Russell,  3  Mcriv, 
194,  Andrew  v.  Andrew,  1  Coll. 
(J90.  See  Porter  r.  Tournay,  3 
Ves.  314.  According  to  the  old 
rule  of  tlie  common  Liw,  a  beijuest 
of  a  term  of  years,  or  of  a  personal 
cliattel,  passed  the  whole  property, 


and  no  remainder  could  be  limited 
after  it.  But  the  objection  was 
removed  bj*  chivn<,'ing  the  name 
from  remainders  to  executory  be- 
quests. Manning's  case,  8  Co.  94,  b. 
95,  a.     2  Saund.  338,  k. 

(x)  Groves  i-.  Wright,  2  Kay  & 
J.  347.  But  see  Breton  v.  Mockett, 
9  C.  D.  95. 

(y)  Phillips  V.  Beal,  32  Beav.  25, 
Cockayne  v.  Harrison,  L.  R.  13 
Eq.  432. 


\m 
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Of  the  Payment  of  Legacies.     [Pt.  iir.  Bk.  in. 

the  inquiry  as  to  the  proper  person  to  whom  legacies  are  to 
be  paid  (s) . 

If  a  legacy  be  given  to  A.  to  be  paid  at  twenty-one,  and 
the  intermediate  interest  is  not  given,  and  A.  dies  before  that 
period,  his  representative  must  wait  for  the  money  until  A., 
if  living,  would  have  attained  twenty-one  (a)  :  But  where 
interest  is  given  during  the  minority,  aiid  the  legatee  dies 
under  age,  his  executors  or  administrators  will  be  ontitlcj 
immediately  on  his  death  (h). 

Again,  in  case  a  legacy  be  left  to  A.  at  twenty-one,  and  it' 
he  die  before  that  period,  then  to  B.,  and  A.  dies  before  he 
attains  his  ago,  B.  shall  be  entitled  immediately  ;  for  he  does 
not  claim  under  A.,  but  the  devise  is  a  distinct  substiuitivo 
bequest,  to  take  effect  on  the  contingency  of  A.'s  dying  during 
his  minority  (c). 

It  should  hero  be  remarked,  that  where  a  testator  gives  a 
legatee  an  absolute  vested  interest  in  a  defined  fund,  so  that, 
according  to  the  ordinary  rule,  he  would  be  entitled  to  receive 
it  on  attaining  twenty-one,  but  by  the  terms  of  the  Will  pay- 
ment is  postponed  to  a  subsequent  period,  <■.  _^/.  till  the  legatee 
attains  the  ago  of  twenty-five,  the  Court  will,  nevertheless, 
order  payment  on  his  attaining  twenty-one  ;  for  at  that  ajjo 
he  has  the  power  of  charging  or  selling,  or  assigning  it,  and 


(,-.)  Infra,  pp.  1261,  et  i^eq, 

(«)  Crickett  r.  Dolby,  3  Ves.  13. 

(/()  Clolieny  v.  Lampeii,  2  Ficciii. 
25.  Crickett  r.  Dolby,  ;3  Ves.  13. 
Itut  if  ii  U'Kiii'y  be  payablu  out  of 
hiiiil  at  a  future  day,  altliou,nli 
,!4iveu  witli  interest  in  tlic  menn- 
time,  if  the  legatee  die  before  the 
day  of  payment,  the  Court  will 
not  direct  tlie  legacy  to  be  raised 
until  the  time  for  paynu'ut  tvrrives : 
Uawler  r.  Standevwick,  2  Cox,  15. 

(<•)  Laundy  v.  Williai-is,  2  P. 
Wnis.  478.  But  wliere  legacies 
were  given  to  A.,  JV,  and  C,  the 
three  co-heire.sses  of  Uie  te8tat(>r, 


to  be  paid  at  their  respective  innr- 
riages,  and  if  either  of  them  should 
die,  her  lei,'acy  to  -^o  to  the  .sai- 
vivor.s  ;  and  one  (d'  tlieni  died  un- 
niari'ied ;  it  was  lield,  that  tlie 
survivors  .slio  ild  not  receive  tlic 
legacy  of  the  deceased  before  their 
respecti\e  marriages  :  for  the  con- 
dition, thouj,di  not  lejicated,  wn.s 
annexed  to  tin;  wliole,  wliether  it 
accrued  by  survivorship,  or  by  tiie 
ori;,dnal  devise  :  Moore  r.  (icillVey, 
2  Vern.  (520.  See  also,  as  to  a 
legacy  chargi  ',  on  lut].  Kelliiani 
?•.  Feithr...  r  '»,  Wi:j..  27.. 
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the  Court  will  not  subject  him  to  the  disatlvnutage  of  raising 
money  by  these  means,  when  the  thing  is  absolutely  his 
own  {d).  So,  notwithstanding  a  legacy  is  directed  to  aceumu- 
liito  ftM-  a  certain  period,  eg,  until  the  legatee  attains  the  age 
of  thirty,  yet  if  he  has  an  absolute  indefeasible  interest  in 
the  legacy,  he  may  require  payment  the  moment  he  is  com- 
petent, by  reason  of  having  attained  twenty-one,  to  give  a 
valid  discharge  (f) . 

Where,  in   the   administration  of  an   estate,  a  Court  of  Ladies  by 
Equity  decrees  the  payment  of  legacies  which  by  the  Will  -nyy^t  legacies 
are  directed  to  be  invested  in  stock,  it  never  enters  into  the  '•'.''octctl  to  be 

'  llUll  out  111 

consideration  whether  the  executor  might  or  might  not  have  stock, 
been  able,  with  reasonable  diligence,  to  have  provided  for 
the  legacies  at  an  earlier  period,  in  order  to  fix  him  with  such 
amount  of  stock  as  at  the  earlier  period  might  have  been 
purchased  with  the  legacy :  And  the  reason,  probably,  is, 
because  the  difTiculty  and  expense  which  would  attend  such 
lui  inquiry  in  the  case  of  an  executor,  make  it  more  con- 
venient in  practice  that  the  legacy  should  be  provided  for  in 
money  at  the  time  of  the  administration  by  the  Court,  with- 
out reference  to  the  price  of  stocks  :  But  where  a  legacy  is 
given  by  a  Will  to  a  trustee,  who  is  not  an  executor,  and  he 
is  directed  to  invest  it  immediately  upon  rc(;eiving  it  in  the 
purchase  of  stock,  and  he  receives  it  from  the  executor,  and 
in  the  place  of  such  investment  he  keeps  it  in  his  own  hands, 
his  conduct  is  a  plain  breach  of  trust,  and  he  is  clearly 
answerable  to  his  ccsitiii  que  tniat  for  any  loss  by  a  subsequent 
rise  in  the  price  of  stock :  There  is  in  such  a  case  no  difficulty 
or  inconvenience  in  ascertaining  the  extent  of  the  loss : 
And  accordingly,  when  an  oxecutci,  who  happens  also  to  be 


(d)  Ciutis  r.  Lukiii,  5  liuav.  147, 
15'),  1")().  Rocke  r.  Kocke,  9  Beiiv. 
(Mi.  ViV  Youiiy's  Settlement,  18 
ISeav.  199. 

(e)  Josselyu  r.  Josselyn,  9  Sim. 
03.  Sftunders  v.  \'ftiitier,  4  Beuv. 
Hi  I  Cr.  (S:  Ph.  ^'»0.  Greet  v. 
Greet,   5  Beav.    .123.      lie    Vol- 


'.mi^  Tvusis,  Kay,  133,  141.  lio 
Jacob's  Will,  29  Beav.  40?.  Gos- 
liiii;  r.  (lusliiij.,',  Jolius.  i!()5.  Co- 
ventry r.  Covinlry,  2  Dr.  &  Sm, 
470.  HoUoway  r.  Webber,  L.  It. 
(J  E(i.  .'■)23.  See  also  Ciott  v. 
Nnirno,  3  C.  D.  278. 
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named  a  trustee  of  a  legacy  to  be  laid  out  in  stock,  has  fully 
administered  the  estate,  and  assented  to  the  legacy,  and  retains 
the  legacy  in  his  hands,  not  as  assets  of  the  testator,  but  as 
trustee  of  the  legacy,  then  the  principles  which  would  apply 
to  another  trustee  must  apply  to  him  :  He  is  no  longer  clothed 
with  the  character  of  executor,  but  is,  as  to  the  legacy,  a  mere 
trustee  (/). 

It  is  necessary,  in  conclusion,  to  advert  to  the  subject  of  the 
payment  of  legacies  which,  by  the  Will,  are  given  payable  in 
futuro.  Although  legatees  are  not  entitled  in  any  case  to 
receive  their  legacies  before  the  day  of  payment  arrives,  yet 
they  are  entitled  to  go  into  the  Court  of  Chancery,  and  pray 
that  a  sufficient  sum  bo  set  apart  to  answer  the  legacy  ^\henit 
shall  become  due  (g). 

Thus,  in  Ferrand  v.  Prentice  (/(),  a  bill  was  filed  by  a 
legatee  for  the  security  of  a  legacy  of  200L,  which  the 
executor,  the  defendant,  was  directed  by  the  Will  to  pay  at 
the  end  of  ten  years  after  the  death  of  the  testator :  The 
bill  prayed  that  the  defendant  might  admit  assets  and  give 
security,  or  pay  the  money  into  the  Baiik :  And,  although 
no  particular  reasons  were  assigned,  as  wasting  assets,  or 
insolvency,  in  the  defendant,  yet  Sir  Thomas  Clark,  M.  R., 
decreed  that  the  defendant  should  pay  the  money  into  tlic 
Bank,  and  that  he  should  have  the  interest  in  the  menu- 
time  ;  and  that,  at  the  end  of  the  ten  years,  the  principal 
should  be  paid  to  the  phiiiitilf.  So  in  Walkcv  v.  Co()k{i),  a 
legacy  was  left  to  one  to  be  paid  at  the  age  of  twenty-four : 
The  legatee  being  only  twelve  years  old,  his  father  filed  a 
bill  that  the  legacy  might  be  invested  in  the  funds :  And  it 


(/)  Byrchall  r.  Bradford,  6 
Madd.  13.  S.  C.  ihid.  ?3r), 
240. 

((j)  By  Lord  Hardwicke,  in 
Phipps  V.  Anncsloy,  2  Atk.  58. 
It  is  otliiTwisc  wlicre  the  li'^'acy  is 
to  be  raisL'd  out  of  real  estate  : 


Gawler  r.  Standerwick,  2  (.'ox,  l"*. 

(h)  Aiubl.  273.  S.  C.  2  Dick. 
508.  S.  C.  citod  by  Lord  Tiuulow, 
1  Bro.  C.  C.  105. 

(i)  Cited  by  Lord  Thurlow,  in 
Green  v.  Pigot,  1  Bro.  C.  C.  105. 


*  t 
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was  so  decreed,  though  it  was  declared  that  the  legatee  was 
not  entitled  to  the  money  before  attaining  the  age  of  twenty- 
four.  So  in  Johnson  v.  Mills  (k)  the  sum  of  2,000/.  was  left 
to  the  testator's  daughter  at  twenty-one  ;  and  in  default,  to 
her  child,  and  if  no  child,  to  one  Mills  :  A  bill  was  filed  to 
secure  the  fund ;  which  was  opposed  by  the  executrix,  on 
the  ground  there  was  no  danger  of  insolvency  in  the  case  : 
But  Lord  Hardwicke  said,  *'  I  thought  nothing  was  better 
settled  than  what  is  now  endeavoured  to  be  made  a  ques- 
tion ;  that  whenever  a  demand  was  made  out  of  assets  cer- 
tainly due,  but  payable  at  a  future  time,  the  person  entitled 
thereto  might  come  against  the  executor,  to  have  it  secured 
for  his  benefit,  and  set  apart  in  the  meantime,  that  he  might 
not  be  obliged  to  pursue  these  assets  thvough  several  hands  : 
Nor  is  there  any  more  useful  part  of  the  jurisdiction  of  this 
Court  in  the  administration  of  assets  :  therefore  it  is  admitted 
to  be  done  in  the  case  of  a  legacy  always,  although  contingent 
and  payable  at  a  future  day,  so  that  it  might  fall  into  the 
bulk  of  the  estate  :  and  this  is  done  to  secure  the  interest  of 
every  party,  of  course,  as  a  common  equity,  without  expecting 
any  suggestion  of  insolvency  of  the  executor,  or  of  wasting  the 
assets"  (l).  '-:■-'-..    ■ 

Again,  in  Green  v.  Pigot()u),  a  legacy  of  5,000i.  was  given 
to  a  female  infant,  to  be  paid  at  twenty- one  or  marriage,  with 
intercHt  at  four  per  cent. ;  but  if  she  died  before,  it  was 
directed  by  the  Will  that  the  legacy  nhould  sink  into  the 
residue  :  And  Lord  Thiirlow  ordered  the  sum  of  5,0001.  (with 
interest  at  four  per  cent,  from  the  end  of  a  year  after  the 
testator's  death)  forthwith  to  be  laid  out  in  three  per  cents. 
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(/.)  1  Ves.  Sen.  282.  S.  C.  citcil 
l)y  Lonl  Thurbnv,  nomine  John- 
son r.  De  la  Creuze,  1  Bro.  C.  C. 
105. 

(0  But  in  Re  Braithwaite,  21 
C.  I).  121,  it  was  held  that  the 
nilp  tlint  if  ]i(ri<(»nal  prtjpcrty  con- 
fisling  of  money  or  stock  is  liiuitud 
to  A.  for  lil'p,  and  after  his  death 


til  n.  (ilmolutely,  it  will  be  ordered 
into  Court  lor  admini.stratiou  in 
an  action  by  B.  for  the  purpose  is 
not  aljsolule,  nnd  will  only  be  en- 
/uii.'id  as  af,'ainst  A.  where  theru  is 
rcasoiialdc  {.'lonnd,  such  as  danj^er 
to  the  fund,  fur  the  application, 
(m)  1  Bro.  C.  U.  iQ;j. 


!         1 


m 


m 


m 


1258  Of  the  Payment  of  Lefjacies.    [Pt.  in.  Bk.  in. 

in  the  name  of  the  Accountant-General,  upon  the  trust  and 
•^  suhject  to  the  contingencies  in  the  testator's  Will :  And  bis 

Lordship  said  that  he  did  not  see  any  distinction  as  to  the 
legacy  being  contingent  or  merely  future  (/()•  So  in  Carei/y. 
Askew  (o),  the  testator  gave  15,000^  to  his  daughter,  to  be 
l^aid  to  her  at  twenty-one  or  marriage,  with  interest  in  the 
meantime  ;  but  if  she  died  before,  to  sink  :  And  Lord  Konyoii, 
M.  E.,  held,  that  the  money  must  bo  immediately  raised  uud 
appropriated,  although  the  child  might  not  live  to  attain  her 
age,  or  day  of  marriage  (;)).  >.  '  . 

However,  it  should  appear  from  the  case  of  M'chhcr  v. 
Webhe)-{h),  that  where  a  legacy  of  a  certain  sum  of  money  is 
given,  on  a  contingency,  the  Court  will  not  direct  a  sum  of 
stock  belonging  to  the  estate  to  be  appropiiuted  to  pay  the 
legacy  when  the  contingency  happens ;  but  Avill  direct  the 
whole  residue  to  be  paid  over  to  the  residuary  legatee,  on  his 
giving  satisfactory  security  :  The  principle  on  which  this  was 
so  ruled  was,  that  the  legatee  being  entitled  to  receive  a  certain 
sum  in  money  Avhen  the  contingent  event  happens,  the  legacy 
is  not  ca])able  of  being  secured  by  the  present  appropriation  of 
any  sum  of  stock  (i). 

Wheii  the  amu'opriation  is  made  under  the  direction  of  the 
t'ourt.  It  siiould  seem,  according  to  the  opinion  of  Lord 
Tlinrlow,  in  Gvcen  v.  Vujotili),  that  the  legatee  must  btuU' 
any  losses  and  enjoy  any  additions  which  the  fluctuation  of 
the  price  of  slock  nuiy  cause:  But  in  Sittrell  v,  l)ernanl{l), 
Lord  Eldon  said,  that  there  had  been  other  cases  since  (frcni 
v.  Phfot,  in  which  it  had  been  ludd  not  to  be  the  Icgitimiite 
effect  of  appropriation  to  give  a  larger  interest  than  if  there 
had  been  no  appropriation  :  However,  in  the  subsequent  case 

(»)  See  Pullen  v.  Sniitli,  5  Ves.  (p)  See   also   the    Goveiiicsses 

21,  lor  iui  instance  of  an  appro-  Benevolent   Institution  v.   Riisli- 

priation   on  the  application  of  a  briilger,  18  Beav.  4G7. 

c<intini,'ent  legatee.     See  also  the  (/i)  1  Sim.  &  Stu.  311. 

olmervatiun  ot  Buller,  J.,  in  lint-  (r)  By  Sir  John  Leach,  V.-C,  1 

eheson  r.  Hamnioml,  3  Bro.  C.  C.  Sim.  &  Stu.  312,  313.              ^— 

144,14.-).  (A)  1  Bro.  (\  0.  105,  100 

(<-)  2  Bro.  C.  C.  58.  (/)  G  Ve8.  543. 
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of  Bnrcjcss  v.  Robinson  {m),  where  there  had  loeii  an  invest- 
ment of  500?.  iu  stock,  in  jjursuanco  of  an  order  made  on 
the  appHcation  of  a  trustee,  without  the  consent  of  the  plain- 
tiff, who  was  entitled  thereto,  Sir  William  Grant  held  that 
the  investment  of  the  money  was  an  appropriation  by  which 
all  parties  were  bound,  and  therefore  that  the  plaintiff  was 
entitled  to  the  stock,  and  all  the  benefit  accrued  from  the  rise 

thereof  («)• 

When  a  fund  has  been  appropriated  for  the  payment  of  an  .\iii'i'n>i':»i'"" 
ammity  given  by  Will,  a  question  may  arise  whether  the  i  incstofiin 
legatee  is  to  suffer  the  loss  consequent  on  the  partial  failure 
of  the  fund.  In  cases  where  the  annuity  is  a  charge  upon 
the  whole  personal  estate,  it  seems  clear  that  the  executor 
cunnot  affect  the  legatee's  right  to  the  entire  annuity  by  any 
iil)l)nipriation(o).  Thus  in  Maij  v.  ItcnncU  (p),  a  testator 
liaviiig  il'rected  his  executors  to  lay  out,  in  what  government 
security  they,  pleased,  as  much  money  as  would  produce  a 
certain  annual  interest,  and  having  given  that  annual  interest 
to  his  wife  during  her  life,  in  case  she  did  not  many  again, 
the  executors  invested  in  the  five  per  cents,  a  sum  which 
yielded  dividends  exactly  equal  to  the  specified  income : 
Those  dividends  were  afterwards  diminished  by  the  conver- 
BJrr*  flf  t^o  five  per  cents,  iato  Ibm*  hlii-  bb\i\,s. :  And  Lorcj 
(jill'ord,  M.  ji.,  tiehl,  that  |;|^^  vidow  was  pilillled  to  have 
the  deficiency  made  good,  eltliei*  uy  the  sale  from  time  to 
time  of  portions  of  the  appropriated  stock,  or  out  of  any 
other  part  of  the  residue  which  could  bo  made  available. 
Again  in  Durics  v.  Wattler  (7),  a  testator  having  directed  an 
iinnuity  to  be  paid  out  of  his  personal  estate,  a  sum  of  live 
per  cent,  stock  was,  in  the  course  of  the  cause,  ordered  to  be 
set  apart  to  answer  the  annuity :  This  fund  having  become 


(m)  3  5Iv.'riv.  !),  10. 

(11)  Slu  al.so  Hock  r.  Ilanlnuin, 
4  Madd.  254,  by  Sir  John  Leach, 
V.-U.  Kiiuheili'y  v.  Tew,  4  Dr.  & 
W.  13!),  14;). 

(0)  Gordon  v.  Bowden,  G  Madtl. 


342. 

(ji)  1  Ku^s.  (.'liiin.  Ciis.HTU.  And 
tliia  WII8  mlDpti'd  iu  the  case  ot 
(aritdch ml  r.  (Ini',  5  App.  Cus. 
588. 

(7)  1  Sim.  &  Stu.  4G3. 
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insufficient  for  the  pui*pose,  by  the  conversion  of  the  five 
per  cents,  into  four  per  cents.,  the  dnficieucy  was  directed 
by  Sir  John  Leach,  V.-C,  to  bo  rippiied  out  of  another 
fund,  to  which  other  persons  interested  in  the  residue  had 
been  declared  to  bo  entitled  (;■) .  Tut  it  may  be  otherwise 
where  the  appropriation  is  made  in  certain  stock  by  the 
executor  in  conformity  with  the  direction  of  the  testator,  so 
that  the  bequest  may  be  regarded  as  a  gift  of  the  interest  of 
the  particular  stock.  Thus  in  Kendall  v.  Russell  (s),  ii 
testator  gave  the  yearly  sum  of  2,000/.  sterling  to  his  wife 
for  her  life,  and  after  her  decease,  to  his  trustees,  upon  the 
same  trusts  us  after  declared  concerning  the  yearly  sum  of 
3,000/. :  He  then  gave  to  his  trustees  the  yearly  sum  of 
8,000Z.  sterling  to  issue  out  a  sufficient  sum  of  stock  in 
the  five  per  cents.,  to  be  .nvested  in  the  naraos  of  his 
trustocs  for  that  purpose,  in  trust  for  his  daughter  for  her 
life,  and,  after  her  decease,  for  her  children  :  The  trustees 
invested  100,000/.  five  per  cents.,  to  answer  the  two  yearly 
sums :  The  stock  was  afterwards  converted  into  four  per 
cents.,  whereby  the  dividends  became  insufficient  to  pay  the 
yearly  sums :  And  Sir  L.  Shadwell,  V*-C.,  held  that  the 
legatees  were  not  entitled  to  have  the  deficiency  supplied 
out  of  the  testator's  residuary  estate.  Where,  although 
the  requisite  amount  of  stock  has  been  appropriated  in  the 
name  of  the  executor,  he  afterwards  sells  it  out  and  wrong- 
fully applies  the  proceeds  to  his  own  use,  he  and  all  those 
who  may  stand  in  his  place,  including  a  claimant  by  assign- 
ment from  him  for  valuable  consideration,  even  when  mudo 
before  the  devastavit,  of  his  share  in  the  testator's  residuary 
estate,  are  precluded  from  contending  that  duo  provision  was 


(<•)  See  also  Boyd  v.  Buckle,  10 

,(»)/  ^  JJim.  424.  See  also  Bague 
r.  Dumei'giW',  10  Hare,  462.  Baker 
V.  Baker,  6  H.  L.  C.  616,  628. 
\\\li\imm  V.  Upsall,  2  Giff.  124. 
II'  ///(  /  r  the  annuity  assents 


ticular  fund  for  the  payment  of  it, 
the  failure  thereof,  whetlier  inutiiil 
or  total,  would  jjrobably  be  at  his 
risk  :  Luniley  on  Annuitie.*,  j).  298. 
But  such  assent  must  be  clearly 
established:  SeeArunddl  f.  Anui- 
dell,  1  M.  &  K.  316. 
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made  for  the  annuity ;  and  consequently  the  deficiency 
caused  by  the  executor's  devastavit  must  be  supplied  out  of  his 
flhare  of  the  rosidue  (t). 

Where  the  existence  and  amount  of  a  testatm's  debts  are 
contingent,  iiud  depend  upon  the  result  of  legal  proceedings, 
before  ii  foreign  tribunal,  which  arc  not  likely  to  be  speedily 
settled,  the  Court,  in  administering  his  assets,  viU  not.  be 
induced  by  that  circumstance  to  direct  an  appropriucion  of  the 
fund  in  Court  to  answer  pecuniary  legacies  subject  to  such 
demands  as  creditors  may  eventually  establish  (u). 
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SECTION  V. 
To  wJiom  Legacies  are  to  be  paid. 

This  inquiry  is  one  of  great  importance  to  an  executor, 
who  must  be  careful  to  pay  legacies  into  the  hands  of  those 
who  have  authority  to  receive  them. 

If  a  legacy  be  given  to  A.,  to  be  divided  between  himself  Legacy  to  A, 
and  his  family,  and  the  executor  pays  the  legacy  to  A.,  it  is  '^"'  "sf^iuny 
well  paid  to  discharge  the  executor  (x).     So  if  one  was  to 
give  a  legacy  to  the  senior  Six  Clerk,  to  be  divided  among 
himself  and  the  other  Six  Clerks,  it  would  be  well  paid  to 
the  senior  ((/). 

It  is  a  general  rule,  that,  where  a  legatee  is  an  infant,  and  infant  legatee, 
would  be  entitled  to  receive  tho  legacy,  if  he  were  of  age, 
the  executor  is  not  justified  in  paying  it  either  to  the  infant, 
or  to  the  father,  or  any  other  relation  of  the  infant,  on  his 
account,  without  the  sanction  of  a  Court  of  Equity  {z) :    And 


(()  Morris  v.  Livie,  1  Y.  &  C. 
Cli.  C.  380.  See  also  Barnett  v. 
Slieffield,  1  De  G.  M.  &  G.  371. 

(»)  Thomas  v.  Montgomery,  1 
Rhss.  k  M.  72D.    Ante,  p.  1241. 

(i)  Cooper  V.  Thornton,  3  Bro. 
C.  C.  96, 186.  Robinson  v.  Tickell, 
8Ves.  142.  See  the  cases  collected 
aiiff,  p.  98P. 


(i/)  Cooper  V.  Thornton,  3  Bro. 
C.  C.  99,  hy  Lord  Alvanley, 

(■:)  Dagley  r.  Tolferry,  1  P.  Wms. 
285.  S.  C.  nom  ine  Doyley  v.  Toll- 
feiry,  1  E(i.  Cixa.  Abr.  300,  pi 
S.  C.  nominn  Dawley  v.  Ballfrey, 
Gilb.  E(i.  Rep.  103.  A  contrary 
doctriiii'  svas  acted  uiion  in  the 
early  case  of  HoUoway  v.  Collins, 
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even  in  the  case  of  a  legatee  who  has  attained  majority,  pay- 
ment to  the  father  is  not  good,  unless  it  be  made  by  the  con- 
sent of  the  legatee,  or  confirmed  by  his  subsequent  ratifica- 
tion {(i).  It  may  happen  that  an  executor  has,  with  the  most 
honest  intentions,  paid  the  legacy  to  the  father  of  the  iufant  ; 
nevertheless  he  will  be  held  liable  to  pay  it  over  again  to  tho 
legatee  on  his  coming  of  age  :  And  although  such  cases  have 
been  attended  with  many  circumstances  of  hardship  on  the 
executor,  yet  he  has  been  held  responsible,  on  the  policy  of 
obviating  a  practice  so  dangerous  to  the  interests  of  infants, 
and  so  naturally  productive  of  domestic  discord  {I). 

But,  if  a  Court  of  Equity  can  discover  a  clear  act  of  the 
logfitee,  when  of  age,  confirmatory  of  the  application  of  his 
legacy  by  the  executor  during  his  minority,  it  will  hold  him 
estopped  from  claiming  a  repayment  (c).  Accordingly  Lord 
Alvanley  observed  ((/),  with  reference  to  the  case  of  Vagley  v. 
Toij'erry  (e),  "  Although  the  son  acquiesced  a  great  length  of 
time,  still  it  was  competent  to  him,  or  his  represent»*tives,  to 
demand  il ;  because  a  contrary  determination  would  encourage 
such  payment,  and  because  the  son  must  acquiesce,  or  pursue 
his  father ;  or,  which  is  the  same  thing,  by  bringing  his  suit 
agjiinst  the  executor,  occasion  his  pursuing  the  father :  and 
that  I  take  to  be  the  ground  on  which  Sir  John  Trevor  and 
Lord  Covvper  went :  and  if  the  legatee  did  not  stand  in  that 
relation  to  the  piysoti  to  whom  the  legacy  was  paid,  the  bill 
Avouid  be  dismissed."  But  the  intention,  on  the  part  of  the 
legatee,  to  confirm  sucu  application  must  be  unequivocal  (/). 


1  Chan.  Cas.  245.  S.  C.  1  Eii.  Cas. 
Abr.  .303, pi.  1.  In  Walshn  Wulsh,  1 
Diewr.  04,  Kinder.'^lcy,  V.-C,  under 
Kpeoial  circunistancos,  ordered  an 
infant's  legacy  of  small  amount  to 
be  paid  to  the  father. 

(o)  Cooper  v.  Thornton,  3  Bro. 
t;.  C.  97,  by  Lord  Alvanley.  If  n 
suit  was  inrtituted  in  the  Spiritual 
Court  for  an  infant's  legacy  by  the 
father,  to  have  it  paid  into  his 


hands,  an  injunction  or  prohibitidii 
would  have  been  granted  :  liotlicr- 
ham  V.  Fanshttw,  3  Atk.  629. 

(&)  Toller,  314.  Uagley  i-.  Tol- 
I'erry,  nbi  supra. 

(f)  1  Rop.  Leg.  771,  3rd  edit. 

Id)  3  Bro.  C.  C.  97. 

(c)   XJbi  nupra. 

(/^  See  Lee  v.  Brown,  4  Ves. 
3G2. 
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When  the  direction  to  the  executor  is  not  to  pay  the  legacy  Payment  of 

berjHcst  to  a 
trustee  for  im 


to  the  child,  bui,  the  bequest  is  made  to  a  trustee  for  him,  the 
executor  will  be  justified  in  paying  the  money  to  the  person  so 
appointed  (</).  Hence,  if  the  testator  order  the  sum  to  be 
paid  to  the  father,  he  will  be  a  trustee  for  his  child,  and 
entitled  to  receive  the  money ;  and  his  receipt  will  be  a  good 
discharge  to  the  executors  (h).  It  seems  clear,  that  the  direc- 
tion for  payment  to  the  trustee  must  appear  upon  the  face  of 
the  Will,  and  cannot  be  proved  by  parol  evidence  (i). 

But  the  executor  may  discharge  himself  from  all  respon- 
sibility, with  respect  to  the  payment  of  legacies  due  to  infants, 
by  virtue  of  the  s*^atute  86  Geo.  III.  c.  52,  s.  32,  by  which  it 
is  enacted,  that  "  where  by  reason  of  the  infancy,  or  absence 
beyond  the  seas,  of  any  person  entitled  to  any  legacy,  or  to  the 
residue  of  any  personal  estate,  or  any  part  thereof,  chargeable 
with  duty  by  virtue  of  this  Act,  the  person  or  persons  having  or 
taking  the  burthen  of  any  Will  or  testamentary  instrument,  or 
the  administration  of  such  personal  estate,  cannot  pay  such 
legacy  or  some  part  thereof,  although  he,  she,  or  they  may 
have  effecis  for  that  purpose,  or  cannot  pay  such  residue,  or 
some  part  thereof,  although  he,  she,  or  they  may  have  the 
same,  or  some  part  thereof,  in  his,  her,  or  their  hands,  it  shall 
be  la\\*"ul  for  such  person  or  persons  to  pay  such  legacy,  or 
residue,  or  any  parts  or  part  thereof  respectively,  or  any  sum 
or  sums  of  money  on  account  thereof,  after  deducting  the  duty 
chargeable  thereon,  iiitn  the  Bank  of  England  with  the  privity 
of  the  Accountant-General  of  the  Court  of  Chancery  {k),  to  bo 
placed  to  the  account  of  the  person  or  persons  for  whose 
benefit  the  same  shall  be  so  paid  :  and  such  payment  into  the 


infant. 


3(5  (ieo.  Iir, 
c.  52,  s.  '.ii. 


\% 


I    ^'' 


sEviS 


{(j\  1  Rop.  Leg.  771;  3rd  etlit, 

(/i)  Cooper  V.  Thornton,  3  Bro, 
('.  C.  96.  Robinson  v,  Tickell,  8 
Vcs.  142.    Ante,  p.  12B1. 

(t)  Cooper  V,  Thornton,  3  Bro. 
(J.  0.  97. 

[k)  By  Stat.  35  &  30  Vict.  c.  44, 
the  ottice  of  Accountant-General 
hiiH  'jeen  uboli«hed,  iind  his  duties 


transferred  to  the  Paymaster- 
General,  whose  dnties  with  regard 
to  the  investment  of  money  paid 
in  under  tiie  above  section,  e  id  to 
tt  grunt  of  a  certificate  of  the  same 
are  now  regulated  by  Rules  73  and 
99  of  the  Supreme  Court  Fund 
Rules,  1886. 
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Bank  shall  be  a  sufficient  discharge  for  the  money  so  paid  in, 
provided  the  duty  be  also  paid  thereon  as  aforesaid. 

Before  the  passing  of  this  Act,  if  a  suit  was  commenced  to 
secure  a  legacy  to  an  infant,  the  costs  were  allowed  out  of  the 
testator's  general  assets :  But  after  the  statute  was  passed, 
Lord  Alvanley  took  occasion  to  say  (<),  that  in  future  he  should 
not  give  the  costs  in  such  a  case  ;  for  since  the  statute,  the 
executor  has  nothing  to  do  but  under  that  Act  to  pay  the 
legacy  into  Court ;  and  then  he  has  done :  and  the  infant,  when 
of  age,  may  petition  for  it. 

The  executor  is  not  bound  to  pay  the  legacy  into  the  Bank, 
under  the  statute,  till  the  expiration  of  a  year  from  the  testa- 
tor's death  {m). 

It  must  also  be  observed  that  generally  an  executor  cannot, 
without  risk,  pay  any  part  of  a  legacy  bequeathed  to  an  infant, 
either  to  the  infant  or  to  any  person  for  his  use.  Therefore 
the  execui,L.i  is  not,  as  a  rule,  justified  in  applying  any  part 
of  the  capital  of  the  legacy  for  the  maintenance  of  the  child  (h), 
norindeedof  the  interest  except  under  theconditions  hereinafter 
appearing.  But  the  Court  will  in  some  cases,  upon  application 
being  made  for  its  sanction,  authorise  the  application  of  part  of 
the  capital  for  maintenance,  if  either  the  total  fund  is  st^-^U  (o), 
or  there  is  no  other  means  of  providing  for  the  support  of  the 
chfld(2'/.  And  it  appears  that  the  executor  may  do  the  same 
on  his  own  authority,  if  he  does  no  more  than  the  Court  would 
have  directed  if  it  had  been  resorted  to  in  the  first  instance  {q). 
For  the  principle  is  established,  that  if  an  executor  do,  with- 
out application,  what  the  Court  would  have  approved,  he  shall 
not  be  called  upon  to  account,  and  forced  to  Uiido  that,  merely 
because  it  was  done  without  application  (/).     At  the  same  time 

4      253.     Compare  RoLison  v.  Killey, 


i}:i 


(/)  Whopham    r.   AVingtieUl, 
Vcs.]  630.     See   Accord.   Wells  v. 
Malbon,  31  Btav.  48. 

(m)  Toller,  319. 

(»)  Daviea  v.  Austen,  3  Ero. 
C.  C.  178;  1  Ves.  247.  Car- 
michnel  v.  Wilson,  3  Moll.  7!). 
llobison  V.  Kilky,  30  Beav.  520. 

(o)  Barlow  v.  Grant,  1  Vem. 
265  J  Ex  parte  Oreen,  1  Jac.  &  W. 


tibi  siqy. 

(p)  Harvey  r.  Harvey,  2  P. 
Wnis.  21.  Prince  v.  Hine,  2C  Beav. 
(534.  Compare  lie  England,  1  R.  & 
M.  499. 

(./)  Rop.  Leg.  (3rd  ed.)  7(38. 

(r)  Lee  r.  Brown,  4  Ves.  362, 
369,  per  Lord  Alvanley.  Prince 
V.  Hine,  26  Beav.  634. 
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it  is  the  prudent  course  for  an  e^-  outor  in  every  case  to  apply 
to  the  Court  before  devoting  any  part  of  the  capital  of  a  legacy 
to  maintenance  (s). 

The  power  of  applying  the  interest  of  a  legacy  to  the  main-   (b)  out  of 
teuance  of  an  infant  legatee  is  now  principally  regulated  by  the  fund ; 
Conveyanoing  and  Law  of  Property  Act,  1881  (t).     This  Act  (i)  by  statute; 
repealed  section  26  of  Lord  Cranworth's  Act  (u),  which  dealt 
with  the  same  matter  in  almost  identical  terms  (x).     By  the 
Coaveycncing  and  Lt,w  of  Property  Act,  1881  (section  43)  it 
is  provided  as  follows  : — 

(1.)  Where  any  property  is  held  by  trustees  in  trust  for 
an  infant  (y),  either  for  life,  or  for  any  greater  interest,  and 
whether  absolutely,  or  contingently  on  his  attaining  the 
age  of  twenty-one  years,  or  on  the  occurrence  of  any  event 
before  his  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any,  or 
otherwise  apply  lor  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fund  applicable  to  the 
same  purpose,  or  any  person  bound  by  law  to  provide  for  the 
infant's  maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing  the  same 
and  the  resulting  income  thereof  from  time  to  time  on  securl- 


(.s)  For  the  manner  of  applica- 
tion, see  below,  p.  1275. 

(0  44  &  45  Vict.  c.  41,  s.  43. 

(n)  23  &  24  Vict.  c.  145,  s.  26. 

(.i)  This  section  provided  :  "  In 
all  cases  where  any  property  is 
held  by  trustees  in  trust  for  an 
infant,  either  absolutely  or  con- 
tingently, they  may  at  their  sole 
dis'iretion  pay  to  his  guardians,  or 
ollierwise  apply  for  his  mainte- 
nance or  education,  the  whole  or 
any  part  of  the  income  of  the 
property  ;  and  they  shall  accumu- 
li'.te  the  residue  of  such  income  by 
way  of  compound  interest,  for  the 

W.E. — VOL.  II. 


benefit  of  the  person  who  shall 
ultimately  be  entitled  to  the  pro- 
perty, unless  it  appears  to  them 
expedient  to  apply  such  accumula- 
tions r,  if  the  same  were  part  of 
the  income  arising  in  the  then  cur- 
rent year."  By  Seit.  34,  these  pro- 
visions only  applied  to  instruments 
executed  after  August  28,  1860. 

(y)  Where  a  residue  is  be- 
queathed to  an  infant  and  the 
residue  has  ')een  ascertained,  the 
executor  is  trustee  of  such  residue 
for  the  infant  within  the  meaning 
of  this  section :  Re  Smith,  42  C.  D. 
302. 
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ties  on  which  they  are  by  the  settlement,  if  any,  or  by  law, 
authorised  to  invest  trust  money,  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who  ultimately 
becomes  entitled  to  the  property  (yy)  from  which  the  same  arise  ; 
but  so  that  the  trustees  may  at  any  time,  if  they  thi'ik  fit, 
apply  those  accumulations,  or  any  part  thereof,  as  if  the  same 
were  income  arising  in  the  then  current  year. 

(3.)  This  section  applies  (jnly  if  and  as  far  as  a  contrary 
intention  (z)  is  not  expressed  in  the  instrument  under  which 
the  interest  of  the  infant  arises,  and  shall  have  eflfect  subject 
to  the  terms  of  that  instrument  and  to  the  provision  thereiu 
contained. 

(4.)  This  section  applies  whether  that  instrument  comes 
into  operation  before  or  after  the  commencement  of  this  Act. 

It  was  held  (a)  that  the  corresponding  section  of  Lord 
Cranworth's  Act  aj/plied  only  to  cases  in  which  the  legacy  was 
given  to  the  infant  either  absolutely,  or  contingently  on  the 


[yy)  Where  tliere  is  no  gift  of 
capital  but  only  a  gift  of  the  life 
interest  in  income,  it  is  suggested 
by  North,  J.,  in  Re  Wells,  43 
(.".  P.  281,  that  the  word  "pro- 
perty" in  sub-sect.  2  of  sect.  3 
of  the  Conveyancing  Act,  1881, 
means  the  income  from  which  the 
accumulations  arise,  because  to 
hold  in  such  a  case  that  "property '" 
necessfirily  means  the  capital  would 
be  to  give  to  those  entitled  in  re- 
mainder accumulations  of  income 
to  which,  apart  from  the  statute, 
the  infant  would  be  entitled,  and 
this  would  not  be  a  proper  con- 
struction of  a  section  in  an  Act  the 
object  of  which  is  to  shorten  and 
simpliiy  conveyancing :  See  Ke 
Buckley's  Trusts,  22  C.  D.  583. 

(k)  a  direction  to  accumulate 
the  income  of  a  fund  given  con- 
tingently tr.  a  class  of  infants  and 
to  pay  the  same  to  them  as  and 
when    their   presumptive   shares 


become  payable,  is  not  the  expres- 
sion of  a  "  contrary  Intention  "  : 
lie  Thatcher's  Trusts,  26  CIi.  I). 
426.  If  a  Will  expressly  gives 
the  intermediate  income  to  tlif 
residuary  legatee,  that  m.ay  amount 
to  the  expression  of  a  contrary  in- 
tention :  jier  Kay,  J.,  in  Re  Dickson, 
28  Ch.  D.,  at  p.  297.  But  there  is  no 
need  to  look  for  a  contrary  iutuntion 
in  such  a  case  since  the  Act  has  no 
application  to  income  to  which  tlie 
infant  cannot  become  entitled,  ami 
the  application  of  the  Act  is 
equally  prevented  whether  the  in- 
terest of  the  infant  in  the  inconui 
is  negatived  by  the  income  bein^' 
expressly  given  to  some  other 
person  or  whether  by  construction 
of  law  the  intermediate  itcome 
falls  into  the  residue  or  goes  to  the 
next  of  kin  as  upon  an  intestacy, 
803  ivfra. 

(rt)  Re  Buckley's  Trusts,  22  C'ii. 
D.  583. 
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infant  attaining  twenty-one  or  on  somf>  event  happening  or  not 
happening,  and  not  to  cases  in  which  the  gift  was  absolute  in 
the  first  instance,  but  liable  to  be  defeated  on  the  infant 
legatee  not  attaining  twenty-one,  or  on  the  happening  or  not 
happening  of  some  future  event.  It  has  also  been  held,  both 
under  Lord  Cranworth's  Act  and  under  the  Conveyancing 
Act,  that  no  payments  for  maintenance  can  be  made  out  of  the 
income  of  a  fund,  unless  the  interest  would  go  A\h  the 
capital  so  as  to  belong  to  the  infant  on  the  gift  of  the  capital 
becoming  absolute  {h).  It  is  also  clear  that,  if  the  gift  depends 
en  a  further  contingency,  so  that  the  infant  legatee  will  not 
necessarily  become  entitled  on  attaining  twenty-one  or  sooner, 
this  section  of  the  Conveyancing  Act  does  not  apply  (c). 

Under  such  circumstances  as  are  indicated  in  the  last  para-  (2)  indepen- 
graph,  and  in  other  cases  to  which  the  Conveyancing  Act  does  st'atute.'' 
not  apply,  the  old  rules  of  equity  with  regard  to  payment  of 
income  by  way  of  maintenance  still  hold  good.     The  general 
principle  was  that  payments  may  be  made  for  maintenance  out 

{h)   Re    Dickson,     28    Ch.    D.      gerakl,  Jac.  468,   470 ;    and  this 


!.  i 


'W 


291  ;  29  Ch.  D.  331  (under  the 
Conveyancing  Act),  lie  George, 
5  Ch.  D.  837  (under  Lord  Cran- 
v.orth's  Act).  In  Re  Cotton, 
1  C.  D.  232,  maintenance  was 
allowed  under  Lord  Cranworth's 
Act,  and  the  effect  of  the  Act  con- 
sidered hy  JesBsl,  M.R.  A  future 
devise  of  lands  does  not  caiTy  the 
intermediate  rents,  and  mainten- 
ance cannot  he  ordered  out  of  such 
rents ;  hut  if  you  find  a  testator 
mixing  a  gift  of  realty  and  per- 
sonalty in  the  same  clause,  this 
was  held  hy  Lord  Eldon  to  justify 
the  conclusion  that  the  testator 
intended  that  the  same  rule  should 
operate  on  both  and  that  the  inter- 
mediate rents  of  realty  and  the 
intermediate  income  of  personalty 
should  (when  not  expressly  dis- 
posed of)  he  both  dealt  with 
according  to  the  rule  with  regard 
to  personplty.     Genery  v.  Fitz- 


rule  has  been  extended  to  cases 
where  the  realty  and  personalty 
are  not  given  by  the  same  clause, 
and  where  the  funds  arc  not, 
strictly  speaking,  mixed  or  blended, 
but  merely  given  for  the  sjime 
object.  Re  Dumble,  23  C.  D.  3C0  ; 
Bellairs  v.  Bellairs,  L.  R.  18  Eq. 
610 ;  and  compare  Hodgson  i». 
Bective,  1  H,  &  M.  376.  It  would 
seem  that,  in  these  cases  falling 
within  the  rule  in  Genery  r. 
Fitzgerald,  an  order  may  be  made 
for  maintenance  out  of  the  interim 
profits  of  realty  and  personalty 
thus  mixed  or  appropriated  to  a 
common  object.  Re  Burton's 
Will,  [I89ii]  2  Ch.  44  ;  compare  Re 
.leffery,  [1891]  1  Ch.  671.  7?« 
Adams,  [1893]  1  Ch.  329,  and  Wol- 
stenliolme's  Conveyancing  Acts, 
6th  ed.,  p.  102. 

(c)  Re  Judkin's  Trusts,  2.')  Ch. 
D.  743. 
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of  the  income  of  a  legacy  only  when  the  legacy  is  vested  in 
possession  (d),  not  when  it  is  vested  and  payable  infuturo  (c), 
nor  when  it  is  contingent  (/).  If  the  gift  is  in  the  first 
rastance  absolutely  vested  in  possession,  it  is  immaterial  that 
it  is  liable  to  be  defeated  (g)  or  the  legatee  not  attaining 
twenty- one,  or  on  the  happening  or  not  happ3ning  of  any 
future  event,  unless  there  is  also  a  direction  to  postpone  pay- 
ment (/<).  It  may  be  stated  generally  that,  if  the  income  as  it 
accrues  from  year  to  year  becomes  the  infant's  property  abso- 
lutely, then  the  income  or  part  of  it  may  be  applied  to 
mainteuance ;  otherwise  not.  It  is  hardly  necessary  to  add 
that  an  executor  must  be  careful  not  to  pay  money  for  the 
maintenance  of  an  infant  until  it  is  clear  that,  on  the  final  settle- 
ment of  all  accounts  relating  to  the  testator's  estate,  there  will 
be  a  clear  fund  out  of  the  income  of  which  maintenance  can 
be  provided  [i). 

The  exceptions  to  the  above  general  rule  as  well  as  tho  rule 
itself,  depend  on  the  well  recognised  principle  that  every  Will 
must  be  interpreted  according  to  the  intention  of  the  testator 
as  shown  by  the  Will.  Accordingly,  the  gift  of  a  legacy  not 
vested  in  possession  carries  with  it  tho  right  to  intermediate 
maintenance  whenever  the  Will,  either  expressly  or  by  impli- 
cation, authorises  the  provision  of  maintenance.  Tt  is  still 
common,  as  formerly  it  was  universal,  to  insert  in  well-drawn 


(d)  ColHs  V.  Blackburn,  9  Ves. 
470.  Stretch  v.  Watkins,  1  Madd. 
253.  For  the  question  what  lega- 
cies are  vested  in  possession,  see 
Pt.  III.  Bk.  in.  Ch.  II.  §  v. 

(e)  Descrambes  v.  Tomkins,  4 
Bro.  C.  C.  149  n. 

(/)  Butler  V.  Freeman,  3  Atk. 
58.  Gotch  11.  Foster,  L.  E.  5  Eq. 
311.  But  this  must  be  limited  to 
the  case  where  the  legacy  is  of 
capital,  for  where  the  contingent 
legacy  is  a  legacy  of  capital  and 
accumulateil  interest,  or  of  interest 
with  accumulations,  maintenance 
may,  it  would  seem,  be  allowed ;  lie 
Wells,  43  C.  D.  281. 


(ij)  It  will  be  remendjered,  liow- 
evei',  that  trust  property  in  wliicli 
tlie  infant  has  a  defeasible  interest 
is  not  within  the  Statutes  anil 
therefore  that  It  is  not  under  the 
Statutes  hut  deJiors  them  that 
maintenance  in  such  a  case  is 
allowed. 

(h)  Taylor  r.  Johnson,  2  P. 
Wms.  504.  See  also  Be  Buckley's 
Trusts,  22  Ch.  D.  583,  and  the 
chapter  on  Interest  below.  Main- 
tenance may  be  allowed  out  of 
any  interest  to  which  the  infant  is 
entitled. 

(i)  Warl.  ,  r  \uon.,  13  Ves.  92. 
Batt  V.  Anns,  11  L,  J,  Ch.  52, 
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Wills  clauses  dealing  fully  with  this  subject.  And  the 
testator's  intention  that  the  legatees  shall  be  maintained  out 
of  the  property  bequeathed  to  them  may  be  inferred  from  a 
gift  over  of  the  interest  or  from  other  circumstances  (A).  In 
two  classes  of  cases  a  rule  of  construction  has  grown  up  by 
which  such  an  intention  is  regularly  implied,  in  the  absence 
of  directions  to  the  contrary.  The  first  of  these  classes  com- 
prises the  cases  in  which  the  donor  was  the  father  of  the 
legatee  or  stood  in  Icco  x>arent\s  towards  him.  In  that  cas** 
the  executor  may  allow  maintenance  out  of  the  income  of  f 
legacy,  even  though  contingent  (/),  or  vested  and  payable  In 
fttturo  (in).  It  is  presumed  that  the  parent  intended  to  pro- 
vide for  his  rhildren's  support  during  infancy.  But  this 
exception  holds  good  only  when  the  testator  has  provided  no 
other  means  of  maintenance  for  the  children.  For  if  he  has 
provided  any  other  means  of  maintenance,  however  small,  the 
presumption  of  intention  is  rebutted,  and  the  Court  will 
authorise  no  further  allowance,  unless  indeed  the  legacy  be 
vested  («).  It  should  be  noticed  that  this :  ule  of  construction 
relating  to  legacies  given  by  persons  in  loco  parentis  has  not 
heen  extended  to  legacies  given  by  husbands  to  wives,  or  given 
to  any  other  relations  than  children,  unless  in  fact  the  testa- 
tor stood  towards  them  in  loco  parentis  (o). 

The  second  class  of  exceptions,  in  which  maintenance  may 
be  allowed  out  of  legacies  not  vested  in  possession,  comprises 
cases  in  which  a  legacy  is  given  contingently  to  members  of  a 
class  of  infants  in  either  of  the  following  cases.  (1.)  If  it  is 
inevitable  that   one   or   more   members   of    the    class    will 
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(i)  Sardars  r.  Millar,  25  Beav. 
154. 

(0  Chambers  v.  Gold  win,  11 
Vcs.  1.  Martin  v.  Martin,  L.  R.  1 
Ecj.  369. 

(m)  Green  v.  Belcher,  1  Atk. 
i)l>7.  In  the  ca.se  of  a  legacy  to  a 
child,  let  the  testator  give  it  how 
he  will,  either  at  twenty-one  or 
mairinge,  or  payable  at  twenty- 
one  or  marriage,  and  the  child  has 
no  other  provision,  the  Court  will 


Second  class 
of  exceptions 


^ive  interest  by  way  of  mainten- 
ance, for  it  will  not  presume  a 
father  so  unnatural  as  to  leave  a 
child  destitute.  Heath  v.  Perry, 
3  Atk.  101.  Crickett  v.  Dolby,  .3 
Ves.  10. 

(ji)  Hearle  v.  Greenbank,  3  Atk. 
716.  Wynch  v.  Wynch,  1  Cox, 
433.  Ellis  V.  Ellis,  1  Sch.  &  Lef. 
1.    Re  George,  5  C.  D.  837. 

(o)  See;)ose,  pp.  1287,  1288. 
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ultimately  take  (j>),  or  (2.)  if  the  consent  of  all  parties  who 
may  be  ultimately  interested  in  reversion  or  otherwisa  has 
been  obtained.  Speaking  of  the  former  of  these  cases,  Lord 
Eldon  Gays  in  Ex  parte  Kehhle  (q).  "  The  cases  after  great 
struggle  go  this  length,  that  where  there  are  equal  legacies 
to  a  class  of  children,  even  with  a  divection  for  accumulation, 
the  principal  with  the  accumulation  to  be  paid  at  twenty-one, 
with  survivorship  in  case  of  the  death  of  any  under  that  age  to 
the  others,  the  chance  of  all  taking  or  the  survivor  being  Oiiual, 
the  Court  takes  the  fund  which  belongs  to  all,  and  raust  go  to 
all  or  some  of  them,  and  maintains  them  all  out  of  the 
interest  (>•)•  But  the  principle  cannot  be  applied  where  the 
legacy  is  not  given  absolutely  to  the  children  and  the  survivor, 
but  in  the  case  of  ..  ^  death  of  a  child  under  twenty-one,  there 
is  a  limitation  to  the  issue ;  who,  for  that  purpose,  are  as 
strangers :  In  this  "jase,  as  in  that,  the  property  may  never 
belong  to  any  of  the  children."  (s). 

In  the  case  of  a  legacy  to  a  class  contingently  on  attaining 
twenty-one,  with  benefit  of  survivorship  to  the  rest  in  the  event 
of  any  of  the  class  dying  before  twenty-one,  it  is  necessary  to 
obtain  the  consent  of  any  of  the  class  who  have  attained 
twenty- nno  at  the  time  when  the  payment  for  maintenance  is 
desired,  as  well  as  that  of  the  remaindermen  (t).  A  direction 
to  accumulate  does  not  prevent  the  application  of  the  income 
for  maintenance  («)•  It  is  probable,  but  not  definitely 
settled,  that  the  possibility  of  future  members  of  the  class 
coming  into  e:tistence  does  not  prevent  the  allowance  of  main- 
tenance for  those  who  already  exist.  It  would  appear,  from 
some  remarks  of  Sir  G.  Jessel,  M.R.,  in  lie  Breed's  Will  (a), 


(p)  Haley  V.  Bannister,  4  Madd. 
275. 

(q)  11  Ves.  606. 

(r)  See  also  to  the  same  effect 
the  subse(iuent  cases  of  Marshall  v. 
Holloway,  2  Swanst.  436,  and 
Haley  v.  Bannister,  4  Madd.  275. 

(s)  See  Accord.  Errat  v.  Barlow, 
14  Ves.  202.  Marshall  v.  HoUoway, 
2  Swanst.  436.  Ex  parte  White- 
head, 2  G.  &  J.  249.    lurnerv. 


Turner,  4  Sim.  430.  Cannings  v. 
Flower,  7  Sim.  523. 

{t)  See  Simpson  on  Infants,  2nJ 
ed.,  2»?..  lie  Breed's  Will,  1  C.  D. 
226. 

(m)  Mole  V.  lifole,  1  Di  .i.  310. 
McDermott  v,  Kealey,  3  Russ.  Ch. 
C.  261.  Re  Allen,  17  C.  D.  807. 
lie  Thatcher's  Trusts,  26  C.  D.  426. 
Re  Collins,  32  C.  D.  229. 

(x)  1  C.  D,  226. 
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that  a  trustee  or  executor  can  never,  on  his  own  authority, 
make  payments  for  maintenance  in  the  case  of  a  contingent 
gift  to  a  class.  In  such  a  case  it  is  certainly  wiser  to  apply 
to  the  Court. 

In  order  to  provide  maintenance  for  infants  who  are  only 
coutiugently  entitled  upon  attaining  twenty-one,  where  there 
is  nothing  in  the  instrument  to  warrant  maintenance,  the 
course  has  been  taken  of  effecting  a  policy  of  insuriince,  so  as 
in  tbe  event  of  the  infant  dying  under  twenty- one  to  recoup 
the  amount  paid  for  maintenance  and  for  the  premiums  upon 
the  policy  (//).  To  eifect  the  same  result  the  plan  has  also 
been  adopted  of  charging  other  interests  of  an  infant  under  the 
same  Will  to  secure  the  recouping  of  sums  to  which  the  re- 
mainderman would  he  entitled  if  a  contingeuoy  did  not  occur  (z). 

As  a  general  rule  the  Court  will  not  allow  maintenance  to  Xo  main- 
an  infant  during  the  lifetime  of  the  infant's  father,  if  the  1'"^  ge^ei'aT"'' 
father  be  of  ability  (a) ;  and  the  executor  will  therefore  pay  it  >"'e  iniifcUmc 

"   ^   '  _  *■    ■'         of  father  if  he 

at  bis  peril.     It  must  be  noticed  that  the  father's  ability  must  be  of  ability. 

be  understood  in  the  sense  of  ability  to  maintain  and  educate 

according  to  the  fortune  and  expectations  of  the  infant,  and 

tbe  infant's  needs  must  be  considered  with  reference  to  the 

same  standard  of  fortune  and  expectation.     Thus  in  Jervois  v. 

Silk  {})),  12001.  a  year  was  allowed  for  maintenance  although 

the  father  had  an  income  of  6000Z.  (^). 


•I    I 


((/)  Uc  Aibuckle,  14  W.  R.  53.5. 
l)e  Witte  V.  Palin,  L.R.  14  Eq.  251. 
But  sec  and  compare  lie  Hamilton, 
31  C.  D.  291.  Cadman  v.  Cad- 
man,  .3:5  C.  D.  397. 

(«)  lie  Colgan,  19  C.  D.  305. 

(a)  IJutler  v.  Butler,  3  Atk.  60. 
Darley  v.  Darley,  3  Atk.  399. 

(b)  Coop.  52. 

((•)  Sec  also  Ex  parte  Williams, 
2  Coll.  740.  Another  exception  to 
tills  rule  is  where  a  testator  has 
made  a  provision  for  a  family,  in 
the  orilinary  sense  of  the  word, 
that  is,  the  children  of  a  particular 
stirps  in  succession  or  otherwise, 
Imt  has  postponed  the  enjoyment, 


either  for  a  pai  ticular  purpose  or 
generally  for  the  increase  of  the 
estate.  It  is  assumed  that  he  did 
not  intend  that  the  children  should 
lie  left  unprovided  lor  or  in  a  state 
of  such  moderate  means  that  they 
should  not  be  educated  properly  for 
the  position  and  fortune  wliich  he 
designs  them  to  have,  and  the  Court 
has  accordingly  found,  from  the 
earliest  times,  that,  where  an  heir-at- 
law  is  unprovided  for,  maintenance 
ought  to  be  provided  for  him  : 
Revel  V.  Watkinson,  1  Ves.  Sen. 
93.  Ee  Allen,  17  C.  D.  807. 
Ee  Collins,  32  C.  D.  229.  In 
Ee    Colgan,    19    C.    D.    305,  the 
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The  amount  allowed  for  maintenance  depends  partly  on  the 
age  and  quality  of  the  infant,  and  partly  on  the  amount  of  the 
fund.  When  the  total  fund  is  small,  the  whole  income  may 
he  allowed  (rf).  In  other  cases  no  rule  has  been  established 
to  fetter  the  discretion  of  the  Court :  a  reference  to  the  cases 
in  the  note  (c),  will  show  the  proportion  of  the  income  Ihat 


14  J. 


Court  ordered  a  sum  for  ninin- 
ti-nnnce  of  infants,  entitled  to  con- 
tingent lej,'acics  and  a  eliaie  of 
residue,  to  lie  paid  in  excess  of  the 
Hum  mentioned  in  the  Will  of  the 
testator,  Imt  charj,'ed  the  increased 
allowance  on  the  interests  ulti- 
mately coming  to  them  under  the 
Will  in  the  residue  of  the  testator's 
estate.  It  would  ^eem,  however, 
that  the  Court  will  not,  where  there 
is  a  trust  for  accumulation,  order  a 
sum  to  l)e  paid  for  the  education  or 
maintenance  of  the  person  who  is 
to  succeed  to  the  iiropeity  in  the 
absence  of  special  circumstances : 
he  Alford,  32  C.  D.  383.  See  also 
Josselyn  v.  Josselyn,  9  Sim.  63. 
Even  where  there  is  an  express 
provision  for  the  maintenance  of 
an  infatit  legatee,  it  has  l)een  laid 
down,  that  the  Court  will  not  per- 
mit such  provision  to  he  applied, 
if  tlie  parent  be  of  ability  to  main- 
tain the  infant  legatee;  Andrews  v. 
Partington,  3  Bro.  C.  C.  60  ;  S.  C. 
2  Cox,  223.  But  though  a  father 
is  undoubtedly  bound  to  maintain 
and  educate  his  children,  yet  it  is 
competent  for  liim  to  contract  that 
certain  property  shall  be  applied 
to  those  purposes.  Accoitlingly, 
in  Meacher  v.  Young,  2  M.  &  K. 
490,  Leach,  M.  R,  held  that,  if 
under  a  marriage  contract  a  fand 
has  been  settled  upon  trust  for  the 
children  of  the  marriage  at  twenty- 
one,  with  a  proviso  that  till  their 
shares  Ijecome  payable  the  interest 
shall    be  applied    towards   their 


maintenance,  the  father  is  en- 
titled to  receive  such  interest  for 
that  purpose,  without  reference  to 
bis  own  ability  to  maintain  tlieiii. 
See  also  Stocken  v.  Stockeii,  4 
Sim.  152  ;  4  Myl.  &  C.  95.  Haw- 
kins V.  AVatts,  7  Sim.  199.  Tliomp- 
Boii  V.  Gritiin,  I  Cr.  &  Pli.  317. 
And  for  a  further  relaxation  of  tlie 
rule,  see  Hoste  v.  Pratt,  3  Ves. 
733.  Sisson  v.  Shaw,  9  Ves.  28.'). 
Maberly  v.  Turton,  14  Ves.  499. 
Brophy  v.  Bellamy,  L.  R.  8  Cii.  798. 
Where  there  is  a  trust  for  main- 
tenance in  a  settlement  made  upon 
marriage,  and  the  father  has  main- 
tained the  chihlren  without  callinj,' 
for  a  contribution  from  the  fund, 
he  is  in  the  position  of  purchaser 
of  so  much  of  the  fund  as  it 
would  have  been  proper  to  apply 
towards  maintenance :  but  this  rule 
applies  only  where  the  trust  for 
maintenance  is  contained  in  an  ante- 
nuptial marriage  settlement  whicli 
has  a  basis  of  contract  to  suppon 
it :  Re  Kerrison's  Trusts,  L.  R.  12 
E(i.  422. 

(d)  Brown  v.  Smith,  10  C.  D. 
377.  Re  Hodges,  7  C.  D.  754, 
where  the  whole  income  was 
allowed  by  the  Court  contrary  to 
the  discretion  of  the  trustees. 

(e)  Re  Allsop,  C.  P.  C.  44 ;  7 
L.  J.  Ch.  194.  Ex  parte  William-S 
2  Collyer,  740.  Nunn  v.  Harvey, 
2  De  G.  &  Sm.  301.  Re  Herons, 
Minore,  3  Ir.  Eq.  Rep.  589.  And  see 
generally  Simpson  on  Infants  and 
Eversley  on  Domestic  Relations. 
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has  in  'lififerent  cases  been  allowed.  When  the  income 
fluctuates,  the  executor  or  trustee  may  p[ciierally  calculate  the 
amount  to  be  allowed  for  maintenance  on  the  basis  of  the 
average  annual  income.  It  has  been  held  that  the  executor 
or  trustee  may,  in  some  cases,  make  use  of  past  accumulations 
for  the  purpose  of  maintenance  ;  but  this  depends  upon  the 
wording  and  construction  of  the  Will  (/).  In  some  cases  the 
amount  allowed  for  maintenance  has  been  increased  in  order 
to  provide  for  the  parents  or  brothers  or  sisters  of  the  infant, 
on  the  ground  that  it  is  for  the  infant's  interest  to  have  his 
near  relations  living  in  respectable  circumstances  (f/).  But 
this  principle  appears  to  apply  only  to  such  relations  of  the 
infant  as  reside  in  the  same  homo  with  him  (/(). 

Where  there  are  two  or  more  funds  applicable  to  the  main- 
tenance of  an  infant,  the  interest  of  the  infant  alone  will 
determine  which  of  the  funds  is  primarily  liable  (»).  With 
regard  to  allowances  for  past  maintenance  of  an  infant,  the  Allowance.!  for 
general  rule  is  that  the  Court  will  not  direct  an  inquiry  as  to  tonance. 
the  propriety  of  an  allowance  to  the  father  unless  a  special 
case  be  made  {h).  The  Court,  however,  is  not  so  strict  in  the 
matter  of  past  maintenance  in  cases  other  than  that  of  a 
father :  thus  an  executor  (not  a  father)  may  be  allowed  main- 
tenance for  the  time  past  {I),  This  allowance,  even  in  the  case 
of  a  mother,  must  be  limited  to  what  has  actually  been 
expended  upon  such  maintenance,  though  such  expenditure 
may  have  been  less  than  what  the  amount  of  the  child's  fortune 

(/)  See  Simpson    on    Infants,      281. 


Ui  ed.  299. 

((/)  Wellesley  v.  Beaufort,  2 
Ihiss.  28.  Lanoy  v.  Athol,  2  Atk. 
447.  Petre  v.  Petre,  3  Atk.  511. 
AUeii  V.  Coster,  1  Beav.  202. 
Biadshaw  v.  Bradsbaw,  1  J.  &  W. 
647. 

(/i)  See  Simpson  on  Infants, 
2na  ed.  302  d  seq. 

(0  Foljambe  v.  Willo.  jhby,  2 
Sim.&  S.  165.  Lygon  v.  Coventiy, 
14  Sim.  41.  Lucas  v.  King,  11  W. 
R.  818.  Martin  v.  Martin,  L.  R. 
1  E(i.  309.    Ee  Wells,  43  C.  D. 


(k)  Ejc  ■parte  Bord,  2  My.  &  K. 
439.  For  cases  where  the  Court 
has  found  such  special  circum- 
stances, see  Reeves  v.  Brymer,  (> 
Ves.  425.  Sherwood  v.  Smith,  (i 
Vea.  455.  CoUis  v.  Bhickburn,  9 
Ves.  470.  Maljerly  v.  Turton,  14 
Ves.  499.  Stopford  v.  Lord  Can- 
terbury, 11  Sim.  82.  Stephens  V. 
Lawry,  2  J.  &  C.  C.  C.  Carmichael 
V.  Hughes,  20  L.  J.  Ch.  3!)fi. 

(0  Sisson  f.  Shaw,  9  Ves.  285. 
Greeiiwell  v.  Greenwell,  5  Ves. 
194. 
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would  have  justified  (m).  Where  a  mother  made  advances  to 
u  son  during  his  minority,  and  not  with  the  intention  of 
afterwards  olaiming  against  his  estate,  it  was  held  that  thee 
was  no  debt  due  to  her  for  maintenance  during  such  minority, 
and  it  was  also  held  that  to  support  a  claim  by  a  mother  for 
lat  .enance  during  a  period  after  the  son  attained  majority, 
ihere  must  have  been  a  contract;  and  as  none  had  been  shown 
the  claim  was  disallowed  («).  The  case  of  Brown  v.  Smith  (a), 
which  was  said  by  ^rett,  L.J.,  to  be  a  case  of  past  mainten- 
ance seems  in  the  circumstances  of  the  cas )  to  have  been 
rather  in  the  uatfre  of  an  application  for  an  ex  post  facta 
approval  by  the  Court  of  the  sum  paid  as  maintenance  by  the 
trustees  to  the  mother  of  the  infant.  The  principle  that  is  to 
govern  the  allowance  of  past  maintenance  is  laid  down  in  that 
case  by  the  learned  Lord  Justice  as  follows  : — "  Two  ques- 
tions arise,  first,  what  would  the  Court  have  allowed,  and, 
secondly,  what  amount  has  been  expended.  The  Court  cannot 
allow  the  trustee  all  he  has  expended,  if  he  has  expended 
more  than  ili  would  have  sanctioned ;  and  it  cannot  allow  him 
as  much  as  it  would  have  sanctioned  if  ho  has  not  expended 
so  much." 

As  regards  maintenance  out  of  capital,  it  was  said  by  Sir 
AV.  Grant  (jj),  thnt  it  had  very  rarely  occurred  that  the  Court 
had  broken  in  upon  the  capital  of  a  legacy  for  the  mere  pur- 
pose of  maintenance,  though  frequently  for  the  purpose  of 
putting  out  the  child  for  life.  However,  in  L'r  purte 
(irccn  (q),  tue  petition  prayed,  that  the  principal  of  a  sum  of 
298/.  belonging  to  two  infants,  might  from  time  to  time  be 
applied  to  their  maintenance  :  They  had  no  o«her  property, 
except  some  copyhold  promises  yielding  about  GL  per  annum : 
Sir  Thomas  Plumer  said,  that  as  the  sum  was  eo  sninll,  he 
would  venture  to  make  the  order;  and  the  order  ^as  raidc 
without  a  reference  (r). 


(m)  Bruin  v.  Knott,  I  Pliill. 
Cli.  C.  572. 

(n)  lie  Cottrell's  Estate,  L.  R. 
}2  Eq.  56(5. 

(o)  10  C.  D.  377. 


(jo)  Walker  v.  Wetheull, 6 Ve^. 
474. 

(?)  1  J.  &  W.  253. 

(r)  See  also  Borlow  v.  Grant,  1 
Vern.  264.    Harvey  v.  Hurvey,  2 
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Advancement. 


Similar  princi^'les  to  those  regulating  the  power  of  execu- 
tors to  allow  maintenance  regulate  their  power  to  pay  money 
for  the  purpose  of  the  advancement  of  infants.  The  word 
"advancement"  is  commonly  used,  in  contradistinction  to 
maintenance,  to  describe  payments  made  for  the  purpose  of 
ensuring  a  permanent  benefit  to  an  infant,  generally  by  esta- 
blishing him  in  some  profession  or  career.  It  can  seldom,  if 
dver,  be  advisable  for  thj  executor  to  make  such  a  payment 
without  the  sanction  of  the  ^ourt,  but  the  rule  laid  down  by 
Lord  Alvanley  in  Lee  v.  Broicn  (s),  applies  io  aai'ancementns 
well  as  to  maintenance.  The  Court  has  less  reluctance  to 
break  in  upon  the  capital  for  the  purpose  of  advancement  than 
for  the  purpose  of  maintenance,  since  advancement  is  regarded 
as  an  investment  of  the  infant's  capital  for  his  future 
benefit  (0-  It  is  to  be  noticed  that  the  Conveyancing  Act, 
1881,  applies  only  to  payments  out  of  the  income  of  the 
infant's  property.  Advancement  out  of  capital  depends, 
therefore,  on  the  old  law  as  explained  above  with  regard  to 
maintenance.  When  advancement  is  expressly  authorised  by 
the  Will,  the  executor  may  of  course  always  apply  the  infant's 
property  to  that  purpose,  subject  to  the  terms  of  the  Will. 

Applications  for  the  allowance  of  maintenance  or  advance- 
mcht  (except  when  there  is  an  action  or  matter  pending 
affectirg  the  infant's  property  when  they  should  be  made  by  ^""rt. 
summons  in  the  action)  are  directed  to  be  made  at  Chambers  in 
the  Chancery  Division  by  an  originating  summons,  which  should 
be  served  on  all  persons  interested  in  the  fund  oui/  of  which  the 
maintenance  or  advance  is  to  be  paid  and  supported  by  an  affi- 
davit setting  forth  the  facts  on  which  the  application  depends. 

If  a  legacy  were  given  to  a  married  woman  the  rule  at  In  case  of  • 

feme  covert 


rtlode  of 
iiliplication  for 
niuinteuuuce  to 


P.  Wms.  23.  Payne  v.  Low,  1 
Ru?"  f-  't.  22.3.  He  England,  ibid. 
49:  ,x  })arte  Swift,  ibid.  675. 
Er.  prte  Chambers,  ibid.  577. 
Bridge  v.  Brown,  2  J.  &  C.  C.  C. 
181.  Carn\ichael  v.  Wilson,  3 
MoU.79.    N^ttley  v.  Palmer,  14 


W.  R.  170  ;  13  L.  T.  N.  S.  647. 
lie  Clinke,  17  Jur.  362.  L'e 
Howarth,  L.  R.  8  Cli.  415.  Caihiiuii 
V.  Cadman,  33  C.  D.  397. 

(»)  4  Vcs.  362. 

(0  Walker  v.  Wetherell,  6  A'.a. 
474. 
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common  law  was  that  it  must  be  paic!  to  the  husband  (m).  So 
where  a  legacy  was  given  to  a  married  woman,  living  separate 
from  her  husband,  with  no  maintenance,  and  the  executor  paid 
it  to  the  wife,  and  took  her  receipt  for  it,  yet  on  a  suit 
in  itituced  by  the  husband  against  the  executor,  he  was 
decreed  to  pay  it  ovur  again  with  interest  {x).  It  was  also 
adjudged,  that  if  the  husband  and  wife  were  divorced  u  nv.nm 
et  thoro,  and  a  legacy  were  left  to  her,  the  husband  alone 
might  release  it  (y),  and  consequently,  to  him  alone  it  was 
payable  (s).  But  by  the  Matrimonial  Causes  Act  (20  &  21 
Vict.  c.  85),  which  declares  that  thereafter  a  decree  for  a 
judicial  separation  shall  take  the  place  of  divorce  a  mensd  et 
thoro,  it  is  provided  (sect.  25),  that  a  wife  who  has  been 
judicially  separated  from  her  husband  shall  from  the  date  of 
the  sentence  be  considered  a  feme  sole  in  respect  of  any  pro- 
perty which  may  come  to  or  devolve  upon  her,  and  if  she  die 
intestate  such  property  shall  go  as  if  her  husband  were  then 
dead :  and  a  wife  who  has  obtained  a  protection  order  under 
section  21  is  entitled  to  payment  of  a  legacy  bequeathed  to 
her  (rt). 

But  this  right  of  the  husband  to  receive  a  legacy  given  to 
the  wife  was  considerably  modified  by  the  doctrines  of  separate 
property  and  of  the  wife's  equity  to  a  settlement. 

Even  before  the  passing  of  the  Married  Women's  Property 
Act,  1882,  a  legacy  given  to  the  separate  use  (h)  of  a  married 
woman  vested  in  her  peisonally,  ai.d  she  alone  could  gi^e  a 


(n)  See  ante,  pp.  659,  660. 

(;c)  Palmer  v.  Trevor,  1  Vern. 
2G1.     Toller,  320. 

((/)  Stephens  v.  Totty,  Cro,  Eliz. 
J)08. 

(;r)  See  Green  v.  Otte,  1  Sim.  ^ 
St\i.  250. 

((()  See  ante,  p.  55.  Ite  Kings- 
lfy'8  Trusts,  26  Beav.  84.  Cooke 
V.  Fuller,  ibid.,  99.  A  fund  given 
to  trustees  in  trust  for  u  wile  did 
not,  even  before  the  Felony  Act, 


1870  (33  &  34  Vict.  c.  23),  vest  in 
the  Crown.  Re  Harrington,  2!) 
Beav.  24. 

(b)  It  should  also  he  noticed  that 
ev-er  since  the  Married  Women's 
Property  Act,  1870,  a  legacy  not 
exceeding  201.  given  to  a  morriod 
woman  became  her  separate  pro- 
perty, and  her  receipt  was  o 
good  discharge  for  the  same,  33  & 
34  Vict.  C.  0.3,  s.  7. 


!!; 
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ffood  discharge  for  it.  The  effect  of  this  Act  is  that  women 
married  after  the  commencement  of  the  Act  (1  Jan.  1883), 
are  entitled  to  held  as  their  separate  property  any  legacy,  and 
that  women  married  before  the  commencement  of  the  Act  are 
so  entitled  if  their  title  to  the  legacy,  whether  vested  or  con- 
tinf^ent,  and  whether  in  possession,  reversion,  or  remainder, 
accrues  after  the  commencement  of  the  Act.  Where,  there- 
fore, a  legacy  is  separate  property  either  independently  of  oc 
by  reason  of  the  Act,  an  executor  must  pay  such  legacy  to  the 
wife  personally  and  she  alone  can   give  a  good  discharge 

for  it. 
The  effect  of  the  Married  Women's  Property  Act  will  be  Wife's  equity 

•  /.  ,  •  1  -11        •        *°  •■'■  settle- 

that  questions  of  a  wife  s  equity  to  a  settlement  will  arise  mcnt. 

much  less  frequently,  but,  inasmuch  as  many  cases  may  still 

occur  outside  this  Act,  it  is  still  necessary  to  examine  shortly 

into  the  subject  (c). 

If  the  husband  has  not  made  any  provision  for  his  wife,  the 

executor  may  decline  to  pay  the  legacy,  (however  small  the 

amount  ((i),)  until  her  husband  consents  to  make  a  suitable 

settlement  upon  her  ;  as  the  Court  of  Chancery,  upon  the  bill    . 

of  the  husband  for  the  money,  would  refuse  to  order  payment 

to  him,  unless  he  consented  to  a  reasonable  settlement  out  of 

it  upon  the  legatee  (c).     Nor  does  the   Court  confine  its 


(r)  Such  cases  will  only  occiu- 
in  respect  of  women  married  before 
the  commencement    of  the   Act 
whose  title  to   the   property  in 
Huestion  accrued  before  that  time. 
It  is  to  be  remembered  that  if  a 
woman  married  before  the  com- 
mencement of  the  Act  has  before 
tliat  time  acquired  a  title,  whether 
vested  or  coiitinj^ent,  and  whether 
in  reversion  or  remainder,  to  any 
property  it  is  not  made  her  se- 
parate estate  by  sect.  5  (1)  of  the 
Act,  though  it  falls  into  possession 
afor  the  Act.     Reid  v.  Reid,  ai 
^.  1).  402.    See  ante,  pp.  67, 662. 
((I)  If  the  amount  of  the  legacy 

does  not  ex  •'eed  200?.,  the  consent 


of  the  wife  in  Court  to  waive  her 
right  is  not  requisite  for  an  ordtr 
to  pay  the  amount  to  her  husband  : 
But  if  she  insists  on  her  equity  for 
a  settlement,  the  modern  doctrine 
appears  to  be  that  she  must  have 
it,  however  small  the  sum  :  Re 
Cutler,  14  Beav.  220 :  Re  Kin- 
caid,  1  Drewr.  326  (overrulini;,' 
Foden  v.  Finney,  4  Riiss.  428). 
The  Court  will  sometimes,  to  save 
expense,  dispense  with  the  rule  as 
to  requiring  the  consent  in  Court 
of  the  wife,  although  the  sum  is 
somewhat  above  200/.  :  Roberts  c. 
Collett,  1  Sm.  &  G.  i:i8. 

(e)  Browne  v.  Elton,  3  P.  "Wins. 
202.    Lady  Elibank  v.  Montolieu, 


,•'•.  '1 
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intei-position  in  favour  of  the  wife,  and  compel  a  provision 
for  her,   against   those   persons   only,  who   are  seeking  to 


5  Ves.  742,  in  note.  But  the  hus- 
band is  entitleil  to  the  interest  of 
liis  wife's  property,  though  he  re- 
fuses to  make  a  settlement  on  her. 
Sleech  v.  Thorington,  2  Ves.  Sen. 
562,  by  Sir  Thomas  Clarke,  M.  R. 
See  also  Life  Association  of  Scot- 
land 7).  Siddid,  3  De  G.  F.  &  J.  271. 
As  *o  how  much  of  the  sum  be- 
((ueathed  should  be  settled  on  the 
wife  ;  according  to  the  old  practice 
and  in  oi-dinary  cases,  wl.ere  there 
was  no  misconduct,  the  fund  used 
to  be  divided  equally  between  the 
hu.sbami(or  those  claiming  through 
liini)  and  the  wife  :  But  according 
to  the  modern  practice,  the  amount 
to  be  settled  is  discretionary,  and 
depends  on  the  particular  circum- 
stances of  each  case.  Re  Sug- 
gitt's  Trusts,  L.  R.  3  Ch.  App. 
215  ;  See  Spirett  v.  Willows,  L.  R. 
1  Ch.  520  ;  L.  R.  4  Ch.  407.  And 
though  the  rule  was,  in  Lord 
Eldim's  time,  that  the  whole  of  the 
fund  could  not  be  given  to  the 
wife,  it  is  now  fully  established 
that  wliere  the  wife  is  deserted,  or 
the  husband  is  unable  to  maintain 
her,  or  there  are  other  special  cir- 
cumstances entitling  the  wife  to 
liave  the  whole  fund  settled,  the 
Court  has  the  jjower  to  order  such 
ii  settlement :  Scott  v.  Spashett, 
3  Jllac.  &  G.  599.  Dunkley  v. 
Dui.kley,  2  De  G.  M.  &  G.  390. 
El'  Kincaid,  1  Drewr.  326. 
Koeber  v.  Sturgis,  22  Beav.  688. 
Squires  v.  Ashford,  23  Beav.  132. 
Duncombe  v.  Greenacre,  29  Beav. 
578.  Ward  <-.  Yates,  1  Dr.  &  Sm. 
80.  Smith  v.  Smith,  3  Giff.  121. 
Re  Gruves,  ibid.  T)lb.  Harrow 
t.  Barrow,  5  De  G.  M.  &  G.  782. 


Re  Cordwell's  estate,  L.  R.  20 
Eq.  644.  Taunton  y.  Morris  II 
C.  D.  779.  Boxall  v.  Boxall,'  27 
C.  D.  220.  Reid  v.  Reid,  33  C.  D. 
220.  The  wife's  equity  includes  all 
unsetded  property  to  which  slie  is 
entitlod,  whether  it  be  vested  in  her 
in  interest  before  or  after  the  mar- 
riage :  Vaughan  v.  Buck,  1  Sim.  N. 
S.  284.  Barrow  v.  Barrow,  18  Beav. 
529,  534.  The  mere  fact  tiiat  a 
settlement  was  made  on  the  ina,-- 
riage  of  part  of  her  property,  doe^ 
not  entitlethe  husband  to  be  treated 
as  a  purcha<er  of  the  residue  :  ihid. 
But  in  considciing  the  (question  of 
the  wife's  equity,  the  Court  will  take 
into  account,  not  only  all  moneys 
of  the  wife  previously  received  liy 
the  husband,  but  also  all  i.ioiieys 
which  have  been  settled  on  tlie 
wife :  Re  Ei-skine's  Trust,  1  K, 
&  J.  302.  A  wife  has  the  same 
equity  to  a  settlement  out  of  pro- 
perty ii.  which  she  lias  only  a  life 
interest  as  out  of  property  in 
which  she  has  an  absolute  interest : 
Taunton  v.  Morris,  11  C.  1).  77i); 
but  she  has  no  equity  to  a  settle- 
ment out  of  property  given  for  the 
benefit  of  herself  and  lier  luishanJ 
during  their  joint  lives,  and  tlie 
life  of  the  survivor  of  tliem.  He 
Bi^an,  14  C.  D.  516 ;  nor  out  of 
arrears  of  past  income  of  real  or 
leasehold  property  which  the  luis- 
band  has  assigned  to  a  particular 
assignee.  Re  Carr's  Trusts,  L.  R. 
12  Eq.  609.  It  may  be  observed 
that  the  wife  has  no  e<{iiity  to  a 
settlement  against  her  own  cre- 
ditors, for  it  is  plain  that  there 
can  be  no  eciuity  to  a  settlement 
till  the  wife's  debts  are  provided 
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obtain  her  property  by  the  assistance  of  the  Court;  but, 
in  extension  of  the  principle  of  those  cases  in  wf  ;h  equity 
used  to  restrain  the  husband  from  proceeding  in  the  Eccle- 
siastical Court,  because  that  jurisdiction  could  not  enforce  a 
settlement  for  the  wife,  will  entertain  a  bill  by  a  naarrisd 
woman  against  an  executor  or  administrator  and  the  hus- 
band, praying  for  a  provision  out  of  a  legacy  bequeathed  to 
her  or  out  of  a  share  of  an  intestate's  estate,  to  whom  she  is 
nextof  kin(/). 
But  if  the  wife  be  an  adulteress  living   apart  from  her  wiiciewife 

„    _       .,  .,,  ,      .    ,      p  1  j^uiltv  of  inis- 

husband,  a  Court  of  Equity  v/iU  not  mterfere  upon  her  con.iHctand 
application  for  a  p  ttlement  to  her  separate  use  out  of  a  1',^',„°SJ„,,. 
legacy  given  to  her:  neither  will  it  order  the  legacy  to  be 
paid  to  uer  husband ;  not  to  the  former,  because  she  is 
unworthy  of  the  Court's  notice  or  interference ;  nor  to  the 
latter,  because  he  does  not  maintain  her,  in  respect  of 
which  duty  only  the  law  gives  to  him  her  fortune  (g).  It 
may,  however,  be  inferred  from  the  case  of  Ball  v.  Mont- 


for.  Barnard  v.  Ford,  L.  R.  4 
€h.  247.  As  to  the  form  of  the 
settlement,  see  Spirett  v.  Willows, 
L.  E.  4  Ch.  407.  Croxton  v.  May, 
L,  R.  9  Eq.  404.  Wiilsh  v.  Wason, 
L.  R.  8  Ch.  482.  Oliver  v.  Oliver, 
10  C.  D.  765. 

(/)  Lady  Elibauk  v.  Montolieii, 
5  Yes.  737  :  Toller,  321.  So  where 
a  niiuried  woman  was  entitled 
imder  a  Will  to  a  legacy  charged 
on  land,  with  power  of  entry  and 
receipt  of  the  rent  and  profits,  it 
wai*  held  by  Lord  Campbell,  C, 
atflmiing  the  decision  of  Romilly, 
M.  R.,  that  this  power  did  not  de- 
prive the  legacy  of  its  equitable 
chara'.'*.jr,  so  as  to  enable  the  lius- 
l)and  to  assign  it  free  from  the 
wife's  equity  to  a  settlement,  but 
tlmt  the  Court  would,  at  the  suit 
of  the  wife,  and  on  the  devisee 


paying  the  legacy  into  Court,  re- 
strain the  husband's  assignee  from 
enforcing  the  legal  remedies  for 
the  recovery  of  the  legacy  :  Uun- 
combe  v.  Greenacre,  28  Beav. 
472.  2  De  G.  F.  &  J.  50!). 
So  a  settlement  of  the  per- 
sonal cdtate  of  an  intestate  was 
directed  in  favour  of  a  married 
woman,  who  was  his  sole  next 
of  kin,  though  her  husband  being 
bis  administrator  could  obtain 
possession  of  it  at  law  :  Smith  v. 
Matthews,  2  To  G.  F.  &  J.  139. 
As  to  .'  8  origin  and  nature  of  the 
wife's  equity  for  a  settlement,  see 
the  judgment  of  Turner,  V.-C,  in 
Osborn  v.  Morgan,  9  Hare,  432. 

(jr)  Carr  &  Eostabrooke,  4  Ves 
146.  1  Rop.  Husb.  &  Wife,  375 
2nd  edit. 
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Wlierc  wifu 
not  guilty  of 
iiiiscomUu't 
but  living; 
air\rt  from 
hi'sbanil. 


AViffi  nay 
wiiivc  riglit  to 
itcttkineut. 


(jomcry  (/«),  that  though  the  Court  may  not  make  a  settle- 
ment on  tho  wife  then  living  in  adultery,  yet  that  it  will 
secure  her  trust  property  for  the  benofi,',  if  the  survivor,  or  of 
the  children  (i). 

Again,  where  no  criminality  attaches  to  the  wife,  but 
while  she  is  living  apart  from  her  husband,  under  a  deed  of 
separation,  a  legacy  is  given  to  her,  as  the  Court  will  inter- 
pose in  her  behalf  for  a  provision,  and  the  husband  is 
entitled  to  the  money  upon  making  it,  the  executor  may 
insist  upon  a  settlement  on  the  wife,  as  a  condition  pre- 
ceding his  paying  the  legacy  to  the  husband  {j).  Accordiugly 
it  has  been  held,  that  a  married  woman  who  had  left  her 
husband  and  was  living  separate  froTa  him,  but  not  in  a 
state  of  adulter;',  was  held  to  be  entitled  to  a  settlement  out 
of  a  sum  of  stock  to  which  her  husband  had  become  entitled  in 
her  right  {k). 

However,  whether  the  husband  shall  make  any  provision, 
before  he  receives  the  legacy,  depends  solely  upon  the  wife, 
who  may  waive  her  right  by  appearing  in  Court  and  con- 
senting to  his  receiving  it  (I) ;  even  though  the  clear  amount 
payable  has  not  been  ascertained  (>«).  Hence,  although  in 
making  a  provision  for  the  wife,  the  Court  always  includes 


(/i)  2  Ves.  191.  1  Rop.  Husl). 
&  Wife,  276,  2n(l  edit. 

{%)  The  Court,  under  very  pe- 
culiar circumstances,  ordered  the 
whole  income  of  a  fund  in  Court 
belonging  to  a  wife  who  was  an 
adulteress,  to  be  paid  to  her,  on 
terms  :  lie  Lewin's  Trust,  20 
Beav.  378. 

( j)  March  v.  Head,  3  Atk.  720. 
1  Rop.  Leg.  773,  3rd  edit. 

(Jc)  Eedes  v.  Eedes,  11  Sim.  569. 

{I)  A  married  woman  while  an 
infant  T.ill  not  be  allowed  to  waive 
her  e(iuity  to  a  settlement :  Ship- 
wny  V.  Ball,  16  C.  D.  376  j  nor  will 


she  if  she  is  a  ward  of  ^ourt,  and 
has  married  without  its  authority : 
Stackpole  v.  Beaumont,  3  Yes. 
89.  If  a  wife  waives  her  equity  to 
a  settlement,  and  consents  that  her 
husband  shall  have  the  property, 
the  Court  requires  an  affidavit  by 
the  husband  and  wife  that  no  pre- 
vious settlement  affecting;  tlie  pro- 
perty has  been  made.  Britten  v. 
Britten,  9  Beav.  143.  Such  afli- 
davit,  however,  has  been  dispensed 
with,  where  the  property  in  ques- 
tion has  been  very  small.  Veal  r. 
Veal,  L.  R.  4  Eq.  1 15. 
(m)  Packer  v.  Packer,  1  Coll.  92. 


w 


?r 
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the  children  of  the   marriage  (h)>  yet   the  wife's  title  to  a 
settlement  is,  according  to    the  most  approved    opinions, 
personal  to  her,  and  does  not  extend  to  her  children  (o) :  so 
that  if  she  he  entitled  to  her  legacy,  and  die,  leaving  a  hus- 
band and  children,  the  latter  although  unprovided  for  by 
settlement,  can  claim  no  provision  out  of  the  legacy  (2>) ;  and 
if  he  files  a  bill  to  recover  such  legacy,  his  children  cannot 
oblige  him  to  make  a  provision  for  them  out  of    it  {q). 
Where,  indeed,  there  was  a  decree  for  a  settlement  on  the  wife, 
the  children  were  entitled  to  the  benefit  of  it,  although  the 
wife  might  have  died  before  any  proposal  for  a  settlement  was 
carried  into  the  Master's  office  (»•)•    Nevertheless,  if  the  wife, 
after  the  institution  of  the  suit,  to  which  she  is  a  party 
defendant,  for  administering  the  estate  out  of  which  the  legacy 
is  to  be  paid,  appears  in  court,  and  consents  that  her  husband 
shall  have  the  fund  wholly  and  absolutely,  it  will   be   so 
ordered,  and  the  children  will  be  deprived  of  any  provision 
out  of  it(s).    Hence  it  appears  to  follow  that  the  wife's 
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(n)  See  Groves  v.  Clarke,!  Keen. 
140.  If  there  are  no  special  cir- 
cumstances, the  Court  provides  for 
the  wile  for  life  out  of  the  fund, 
and  afterwards  gives  it  to  the 
issue,  if  any,  with  an  ultimate  re- 
version to  the  husband  or  his  re- 
presentatives. Spirett  V.  Willows, 
L  R.  1  Ch.  520.  Croxton  v.  May, 
L.R.9  Eq.  404.  In  the  latter  case 
Carter!'.  Taggart,  1  De  G.  M.  &  G. 
286,  and  Bagdiaw  v.  Winter,  5  De 
U.  &  Sm.  460,  were  questioned. 

(o)  Winch  V.  Brutton,  14  Sim. 
379.  See  stat.  20  &  21  Vict.  c. 
57,  enabling  a  wife,  after  Dec.  .31, 
1857,  to  release  and  extinguish  her 
right  or  equity  to  a  settlement. 

(j))  See  Ranking  v.  Barnard,  6 
Madd.  33. 

(q)  Scriven  v,  Tapley,  Ambl,  509. 
Murray  v.  Lonl  Elibank,  10  Ves. 
84.   1  Rop.  Huab.  &  Wife,  264. 
W.E.— VOL.  II. 


2nd  edit.     See  Lovett  v.  Lovett, 
Johns.  118. 

(r)  Rowe  v,  Jackson,  2  Dick. 
604.  Fenner  v.  Taylor,  1  Sim.  17i. 
Groves  v.  Perkins,  G  Sim.  584.  De 
la  Garde  i*.  Lempriere,  6  Beav.  34.3, 
345,  per  Lord  Lang-lale.  And  it 
will  make  no  diiference,  that  by 
the  form  of  the  decree,  made  with- 
out discussion,  the  settlement  to 
be  made  is  a  settlement  on  the 
wife  alone,  and  not  on  the  wife 
and  her  children :  Groves  v.  Clarke, 
1  Keen,  132. 

(»)  Murray  v.  Lord  Elibank,  10 
Ves.  88,90.  S.C.  13  Ves.  C.  Lloyd 
V.  Williams,  1  Madd.  466.  Fenner 
r'.  Taylor,  1  Sim.  169, 171.  Baker  r. 
Bayldon,  8  Hare,  210.*  iSVchs,  where 
there  is  an  agreement  by  the  hus- 
band for  a  settlement :  Fenner  v. 
Taylor,  1  Sim.  169  :  or  where  the 
interest  is  reveraionary,  in  part 
.  0  0 
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equity  does  not  attach,  for  the  benefit  of  her  children,  upon 
the  mere  filing  of  the  bill  {t).  But  in  Lloyd  v.  Mason  (u), 
where  the  wife  appeared  by  her  counsel  at  the  hearing  of 
the  cause  and  claimed  her  equity,  and  the  legacy  was  directed 
to  be  carried  to  the  separate  account  of  the  husband  and 
wife ;  and,  the  husband  being  a  bankrupt,  and  his  assignee 
having  sold  his  interest  in  the  legacy,  the  solicitors  for  the 
purchaser  and  for  the  wife  agreed  to  refer  the  claim  of  tbo 
wife  to  their  counsel,  who  determined  that  she  was  entitled 
to  a  settlement,  subject  to  the  costs :  but  before  any  further 
steps  were  taken,  she  died,  leaving  children ;  it  was  held  by 
Sir  J.  Wigram,  V.-C,  that  the  husband  and  those  claimiug 
through  him  were,  after  the  steps  which  had  been  taken, 
bound  to  allow  a  settlement  of  part  of  the  fund  on  the  wife 
and  children,  and  that  on  her  death  the  children  were  entitled 
to  the  portion  which  would  have  been  settled :  And  his  Honor 
observed,  that  the  question  whether  the  children  could,  after 
the  death  of  their  mother,  insist  on  her  equity,  depended,  not 
on  the  question  whether  she  was  bound,  but  whether  her 
husband  was  :  That  there  might  be  a  case  in  which  she  was 
not  absolutely  bound,  but  in  which,  as  against  the  husband, 
the  children  were  entitled;  and  that  if  he  was  bound,  the 
children  were  certainly  entitled. 
Wifn's  equity  The  equity  of  the  wife  to  oblige  her  husband  to  make  a 
those  claiming  Suitable  provision  for  herself  and  children,  in  consideration  of 
husband""  ^®'*  ^rtuue,  is  obligatory  upon  all  persons  claiming  generally 
from  or  under  him,  as  executor,  trustee  in  Bankruptcy,  or 
assignees  by  deed  in  trust  to  pay  debts :  So  that  if  the 
husband  becomes  a  bankrupt,  or  assigns  his  property  to 


vested  and  in  part  contingent : 
Wade  V.  Saunders,  1  Tum.&  R.  306. 
See  ante,  p.  743,  note  (q).  Where 
a  wife  established  her  right  to  a 
settlement,  as  against  her  husband's 
assignees,  to  the  extent  of  one-half 
of  the  fund.  Lord  Langdole,  M.  R. 
held  that  she  could  not  afterwards 
waive  the  making  of  the  settlement 


so  as  to  defeat  the  rights  of  iicr 
children :  Whittem  v.  Sawyer,  1 
Beav.  593. 

(<)  De  la  Garde  v.  I.enipriere,  C 
Beav.  344,  overruling  Steinmetzf. 
Halthin,  1  Ql.  &  J.  64.  Wallace 
V.  Aiildjo,  1  De  G.  J.  &  S.  643. 

(u)  5  Hare,  149. 
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trustees  for  the  benefit  of  his  creditors,  including  the  interest 
of  his  wife,  the  trustee  in  Bankruptcy  or  assignees  under  the 
deed  of  assignment  will  be  obliged  to  make  provision  for  her 
and  children,  before  they  are  permitted  to  receive  it,  whether 
the  legacy  be  absolute  or  for  life  only  (x) :  or  the  Court,  in 
its  discretion,  may  order  the  whole  of  the  fund  to  be 
settled  {y). 

It  must  here  be  remarked,  that  an  executor  may  pay  a 
wife's  legacy  to  her  husband,  wh..h  will  defeat  her  right  to 
a  settlement .  but  if  there  be  a  suit  pending,  the  executor 
cannot  make  the  payment,  because  his  office  is  suspended  {z). 
But  he  is  always  justified  in  refusing  to  pay  over  the  wife's 
fund  to  the  husband,  even  at  her  request,  and  insisting  on 
giving  her  an  opportunity  of  asserting  her  equity  to  a 
settlement  («). 

When  the  wife  is  the  subject  of  a  foreign  state,  by  the  law  Where  the 
of  which  her  husband  would  be  entitled  to  receive  the  whole  subject  of  a 
of  her  property,  without  making  any  provision  for  her,  the  ^°'*«"8'*  *'**®- 
Court  will  dispense  with  her  consent,  and  order  the  fund  to 
be  paid  to  her  husband,  without  requiring  any  settlement  (6). 


ix)  Carr  v.  Taylor,  10  Vcb.  574. 
Beresford  v.  Hobson,  1  Madd.  362. 
Green  v.  Otte,  1  Sim.  &  Stu.  250. 
Ei  parte  O'Ferrall,  1  Gl.  &  Jam. 
347.  1  Eop.  Leg.  774,  3rd  edit. 
Wilkinson  v.  Charles  worth,  10 
Beav.  324.  Taunton  v.  Morris,  11 
C.  D.  779. 

{y)  Ante,  p.  1277,  note  (e),  and 
the  cases  there  cited.  So  the  wife's 
equity  will  prevail  against  a  pur- 
chaser &om  the  husband  for  a 
valuable  consideration,  if  she  takes 
an  absolute  interest  in  the  fund  : 
Scott  V.  Spashett,  3  Mac.  &  G.  589  • 
Secui,  if  she  has  only  a  life  in- 
terest :  Tidd  v.  Lister,  10  Hare, 
141.  Re  Duffy's  Trust,  28  Beav. 
386.  Gee  also  Life  Association  of 
Scotland  v.  Siddal,  3  De  G.  F.  & 


J.  271.  See  also  Roberts  i:  CooiJer, 
[1891]  2  Ch.  335,  in  which  case, 
however,  the  wife's  conduct  was 
held  to  bar  her  equity.  As  to 
what  amounts  to  a  reduction  into 
possession  sufficient  to  exclude  the 
wife's  equity,  see  ex  parte  Norton, 
8  De  Gex,  M.  &  G.  258.  AUday 
V.  Fletcher,  1  De  G.  &  J.  82. 

(z)  Murray  v.  Lord  Elibank,  13 
Ves.  90. 

(a)  Ee  Swan,  2  Hemm.  &  M.  34. 

(&)  Siiwer  r.  ihute,  1  Anst.  O:). 
Campbell  v.  French,  3  Ves.  323. 
1  Eop.  Hush.  &  Wife,  26.5,  2n  I 
edit.  S.  P..  where  the  husband 
and  wife  are  domiciled  in  Scot- 
land :  McCormick  v.  Garnett,  5 
De  G.  M.  &  G.  278. 

c  c  2 
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I  I 


Wliero  the 
legatee  ia 
Abroad. 


A  difficulty  may  occur  with  respect  to  the  payment  of 
legacies,  in  cases  where  a  legacy  is  given  to  a  legatee  who 
has  been  abroad,  and  not  heard  of  for  a  long  time. 

In  one  case,  a  legatee  having  been  abroad  twenty-eight 
years,  and  not  heard  of  for  twenty-seren,  the  Court  pre- 
sumed him  to  be  dead  (c).  And  the  same  was  done  in  a 
subsequent  case  (t/),  after  an  absence,  without  any  tidings,  of 
sixteen  years. 

But  in  some  cases  the  Court  has  required  that  the  parties 
entitled  to  the  legacies  in  the  event  of  the  death  of  the 
legatees  should  give  security  to  refund,  in  case  the  legatee 
should  return  (e). 

However  the  executor  may  avoid  all  responsibility,  by  pur- 
suing the  provisions  of  the  stat.  86  Geo.  III.  c.  52,  s.  82  (/), 
which  authorizes  the  executor  or  administrator  to  pay  lega- 
cies, given  to  persons  abroad,  into  the  Bank,  with  the  privity 
of  the  Accountant-General  (</),  as  in  cases  of  legacies  given  to 
infants. 


Vhere  legacy 
has  been 
oasiL'ned. 


.  An  executor  who  receives  notice  that  a  legatee  has  charged 
his  legacy  is  bound  to  withhold  all  further  payment  to  him ; 
and  the  executor  can  create  no  new  charges  or  rights  of  set-off 
after  that  time  (/*). 


VThere  the 
legatee  is  a 
convict  felon. 


Where  the  legatee  is  a  convict  felon,  a  legacy  becoming 
payable  to  him  during  the  term  of  his  penal  servitude,  by 
virtue  of  the  provisions  of  stat.  33  &  34  Vict.  c.  23,  ve:ts  in 
the  administrator  (i)  (if  any)  appointed  by  the  Crown  {k)  under 
that  Act,  who  has  absolute  power  to  deal  therewith,  and  sub- 


(c)  Dixon  V.  Dixon,  3  liio.  C.  C. 
510.  See  also  In  the  goods  of 
Hatton,  1  Curt.  505,  Ee  Lewes'a 
Trust,  L.  K.  11  Eq.  236.  See 
ante,  p.  264,  note  (s). 

(rf)  Mainwaring  v.  Baxter,  5  Ves. 
458. 

(«)  Norris  v.  Norris,  Finch,  R. 
419.    Bailey  v.  Hammond,  7  Ves. 


590.  Dowley  v.  Winfield,  14  Sim. 
277.  Ciithbert  v.  Furrier,  2  PhilL 
Ch.  C.  199. 

(/)  See  ante,  p.  1263. 

{g)  See  ante,  p.  1263,  note  (i). 

(h)  Stephens  v.  Venables,  30 
Beav.  625. 

(t)  33  &  34  Vict  c.  23,  8. 10. 

(it)  Sect.  9. 
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ject  to  the  provisions  of  the  Act,  all  property  to  which  the 
conrict  is  at  the  time  of  his  conviction,  or  hecomes  while 
subject  to  the  Act,  entitled,  is  to  be  preservecT  and  held  in 
trust  by  the  administrator,  and  on  the  convict  ceasing  to  be 
subject  to  the  Act,  such  property  reverts  to  the  convict,  his 
heirs,  executors,  or  administrators  {I).  If  no  administrator 
be  appointed,  an  interim  curator  may  be  appointed,  having 
the  same  powers  as  an  administrator  (hi).  A  legacy  acquired 
by  a  convict  while  at  large  under  a  ticket  of  leave  is  not 
subject  to  the  Act  (n). 

Where  a  legatee  of  a  share  of  residue  less  than  20L  has  Whore  a 
died  and  has  no  legal  personal  representative,  the  Court  will  2W./and'the*'^ 


distribute  such  sum  amongst  thj  next  of  kin  of  such  re- 
siduary legatee,  without  requiring  administration  to  be  taken 
out  (o). 


legatee  is  dead. 


SECTION   VI. 

Of  Interest  upon  Legacies. 
Specific   legacies  are  considered  o.n  separated  from  the  Produce  of, 

or  mtfimAl* 

general  estate,  and  appropriated  at  the  time  of  the  testator's  on,  specific 
death ;  and  consequently,  from  that  period,  whatever  produce  ^sacies : 
accrues  upon  them,  and  nothing  more  or  less,  belongs  to  the 
legatee  {p).  Therefore,  where  there  is  a  specific  legacy  of 
stock,  the  dividends  belong  to  the  legatee  from  the  death  of 
the  testator  {q) :  And  it  is  immaterial  whether  the  enjoyment 
of  the  principal  is  postponed  by  the  testator  or  not  (r). 


(/)  Sect,  8. 

(m)  Sects.  21—26. 

(n)  Sect.  30. 

(o)  Hinings  v.  Hinings,  2  Hemm. 
&  M.  32. 

(p)  Sleechc,  Thorington,  2  Ves. 
Sen.  563. 

({)  Barringtoii  v,  Tristram,  6 
Ves.  345.    Biistow  v.  Briatow,  5 


Beav.  289.  Clive  v.  Clive,  Kay, 
600.  See  ante,  p.  1248,  note  (J)  for 
cases  where  the  question  arises 
between  the  tenant  for  ]ife  and 
the  remainder-man.  And  ante, 
p.  729,  as  to  apportionment. 

(r)  2  Rop.  Leg.  227,  3rd  edit. 
Where  a  legacy  is  charged  upon 
real  property,  and  no  day  of  pay- 


^*■ 
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on  general 


Ist.  Where  the 
testator  has 
fixed  no  time 
for  payment : 


Accordingly,  it  should  seem,  that  the  specific  legatees  of 
cows,  mares,  or  ewes,  are  entitled  to  the  brood  fallen  between 
the  death  of  the  testator  and  the  assent  of  the  executor  to  the 
legacy  :  So  also  as  to  the  wool  of  sheep  shorn,  &c.  (s). 

General  legacies  in  their  nature  carry  interest  (0  ;  and,  as 
in  the  case  of  all  other  claims  with  that  incident,  the  interest 
is  to  be  computed  from  the  time  at  which  the  principal  is 
actually  due  and  payable. 

If  a  legacy  be  brought  into  Court,  and  the  legatee  has 
notice  of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the 
money,  or  that  the  money  should  be  put  out,  the  legatee,  in 
such  case,  shall  lose  the  interest  from  the  time  the  money 
was  brought  into  Court :  But  if  the  money  was  put  out,  the 
legatee  shall  have  the  interest  which  the  money  put  out  by 
the  Court  yielded  {u). 

In  the  further  consideration  of  the  doctrine  of  allowing 
interest  on  general  legacies,  the  subject  may  be  regarded, 
First, — in  cases  where  the  testator  has  not  fixed  any  time  of 
payment :  Secondly,  in  cases  where  the  time  of  payment  is 
named  by  him. 

1st.  When  no  time  of  payment  is  fixed :  The  executor  is 
by  law  allowed  one  year  from  the  testator's  death  to  ascertain 
and  settle  his  aff'airs :  at  the  end  of  which  time  the  Court, 
for  the  sake  of  general  convenience,  presumes  the  personal 
estate  to  have  been  reduced  into  possession :  Upon  that 
ground,  interest  is  payable  from  that  time  unless  some  other 


ment  is  mentioned  in  the  Will, 
interest  will  be  given  from  the  tes- 
tator's death.  Peai-son  v,  Pearson, 
1  Sch.  &  Lef.  10.  Spurway  v. 
Glynn,  9  Ves.  483.  But  where  a 
legacy  is  payable  out  of  the  pro- 
ceeds of  the  sale  of  real  estates  it 
was  held  by  Jessel,  M.  R.,  that 
interest  was  payable  from  a  year 
after  the  testator's  death.  Turner 
u  Buck,  L.  R.  18Eq.  301. 
(«)  Wentw.  OflF.  Ex.  446,  14th 


edit. 

(t)  A  legacy  of  bOl.  for  a  ring, 
is  not  specific  (see  ante,  \>.  1022) : 
and  therefore  carries  interest  with 
other  pecuniary  legacies :  Apreece 
V.  Apreece,  1  V.  &  B.  364. 

(m)  Ma.\well  v.  Wettenhall,  2  P. 
Wms.  27.  But  now  in  nust  cases 
money  lodged  in  Court  is  placed 
on  deposit  and  bears  interest  at 
2  per  cent  See  Supreme  Court 
Funds  Rules,  1886,  B.  76. 
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period  is  fixed  by  the  Will  (i) :  Nor  will  interest  be  payable 
frum  an  earlier  date,  although  there  is  a  direction  in  the 
Will  to  pay  the  legacy  "  as  soon  as  possible "  (x).  If, 
iudced,  the  legacy  is  docioed  to  be  a  satisfaction  of  a  debt, 
the  Court  always  allov  s  interest  from  the  death  of  the  tes- 
tator (//).  A  further  exception  to  the  rule  exists  in  the  case 
of  a  legacy  given  to  a  child  by  a  parent,  or  one  in  loco 
parentis  {z),  whether  by  way  of  portion  or  not ;  in  which 
instance  the  Court  will  give  interest /roj»  the  death,  to  create 
a  provision  for  its  maintenance  {a)  :  So  where  a  testator 
beqaeaths  a  sum  of  money  to  an  infant,  and  directs  that  his 
maintenance  shall  bo  paid  out  of  the  interest  of  that  sum, 
the  payment  of  interest  will  be  allowed  from  the  death,  and 
not  be  postponed  till  the  end  of  one  year  after  (b).  In 
Lmndea  v.  Loivndes  (c),  the  Court  of  Exchequer  decided 
that  illegitimate  children  are  not  within  the  general  excep- 
tion of  a  legacy  given  by  a  parent  to  a  child.  But  in 
Ncicman  v.  Bateson  (d),  where  a  legacy  was  given  to  a 
natural  daughter  of  the  testator,  with  directions  that  so 
much  of  the  interest  should  be  applied  in  her  maintenance 
as  his  executors  should  think  proper,  the  Court  held,  that 
although  the  daughter  was  a  natural  child  yet  the  testator 
having  given  maintenance  expressly  to  her,  it  came  within 
the  common  rule  of  a  legacy  given  to  a  child ;  and  directed 
interest  from  the  time  of  the   testator's  death  (e).     This 


(v)  Wood  V,  Penoyre,  13  Ves. 
333,  334.  See  also  Gibson  v.  Bott, 
7  Ves.  96. 

^x)  Wel)3ter  v.  Hale,  8  Ves.  410, 
413.  Benson  v.  Maude,  6  Madd. 
15. 

(y)  Clarke  v.  Sewell,  3  Atk.  99. 
So  where  the  testator  charged  his 
real  estate  by  Will  with  the  simple 
contract  debts  of  another  person,  lie 
was  considered  as  having  adopted 
those  debts  as  his  own,  and  the 
cretlitors,  as  legatees,  were  held 
entitled  to  interest  from  his  death  : 


Shirt  I'.  Westby,  16  Ve^.  393. 

(z)  Wilsnn  v.  Maddison,  2  Y.  & 
C.  Ch.  C.  372.  As  to  what  persons 
stand  in  loco  parentis,  see  ante,  p. 
1200. 

(a)  Beckford  v.  Tobin,  1  Ves. 
Sen.  310.  Crickett  v.  Dolby,  3 
Ves.  13.    See  post,  p.  1289. 

(6)  Ke  Richards,  L.  R.  8  Eq. 
119. 

(c)  15  Ves.  301. 

{d)  3  Swanst.  689. 

(«)  See  also  Dowling  v.  Tyrell, 
2  Russ.  &  M.  343.    Ace 
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exception,  however,  is  confined  to  legacies  in  favour  ot' 
infants,  and  has  never  been  extended  to  a  legacy  given  to  an 
adult  (/).    Nor  does  it  apply  to  the  case  of  a  wife  {g). 

After  the  expiration  of  the  year  from  the  death  of  the 
testator,  the  legacy  will  carry  interest,  although  payment 
be,  from  the  condition  of  the  estate,  impracticable  (/(),  aud 
although  the  assets  have  been  unproductive  (i) :  The  general 
rule  was  stated  by  Lord  Kedesdale,  in  Pearson  v.  Pearson  (k) : 
"  Whether  the  fund  bears  interest  or  not,  is  totally  imma- 
terial in  the  case  of  pecuniary  legacies ;  I  rememl;er  a  case 
of  Greening  v.  Barker,  where  the  fund  did  not  come  to  bo 
disposable  for  the  payment  of  legacies  till  near  forty  yeais 
after  the  death  of  the  testator,  and  yet  the  legacies  were  held 
to  bear  interest  from  the  year  after  the  testator's  death  ;  and 
the  Court  there  was  of  opinion,  that  it  was  a  general  settled 
and  fixed  rule,  that  pecuniary  legacies  bear  interest  from  the 
expiration  of  twelve  months,  if  there  should  at  any  time  bo 
9,  fund  for  the  payment  of  them,  and  that  in  case  the  fund 
was  productive  within  the  twelve  months,  all  the  intermediate 
profits  belong  to  the  residuary  legatee :  The  executor  may 
pay  the  legacy  within  the  twelve  months,  but  is  not  com- 


il'V 


(/)  Ravt'ii  V.  Wnite,  1  Swnnst. 
55:}.     ■\Viill  I'.  ^V^\n,  15  bim.  513. 

((/)  Stent  1'.  Robinson,  12  Vey. 
4(;i.     ^<!  "Whittaker,  21  C.  1).  657. 

(/()  Wood  r.  renoyff,  13  Ves. 
334  A  testator  gave  a  legacy  to 
his  (laughter,  and  all  his  real  and 
personal  estate  to  his  wife,  and 
after  her  deatli,  he  gave  his  real 
estate,  subject  to  the  legacy  to  liis 
em  in  fee  :  The  wife  survived  the 
testator,  and  afterwaitls  died  :  And 
Sir  L.  Siiadwell,  V.-C,  held  that 
the  legacy,  with  intei-est  from  the 
i'lid  of  a  year  after  the  testator's 
death,  was  raiseable  out  of  the  real 
estate,  in  case  the  personal  estate 
was  deficient :  Freeman  r.  Sim])- 
son,  G  Sim.   75.      See  also  Ace. 


Milltown  r.  Trench,  4  CI.  &  Fin. 
276  ;  S.  ('.  lOHligh,  N.S.I. 

(t)  So  it  has  been  held  that  if  a 
legacy  be  given  to  A.,  subject  to 
the  payment  of  a  miniir  sum  to  B., 
interest  on  sucii  minor  sum  i?  jwy- 
able  by  A.  to  B.  from  the  end  of  i< 
year  after  the  ti'stator's  deatli,  not- 
withstanding that,  in  conse(iiieiicu 
of  litigation  between  A.  and  the 
residuary  legatees,  A.  did  not,  for 
several  years,  obtain  possession  of 
his  own  legacy,  which  did  not,  in 
the  meanwhile,  make  interest: 
Hertfonl  v,  Lowther,  I)  Beav.  j(i. 
See  also  Fisher  v,  Brierley,  30 
Beav.  268. 

{k)  1  Sch.  &  Lef.  10. 


Of  Interest. 
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pellei  to  do  so:  he  is  not  to  pay  interest  for  any  time 
within  the  twelve  months,  although  during  that  time  he  may 
have  received  interest :  But  if  he  has  assets,  ho  is  to  pay 
interest  from  the  end  of  the  twelve  months,  whether  the 
assets  ha"o  been  productive  or  not." 

Where  a  legacy  was  given  to  A.,  to  bo  paid  at  twenty-one, 
and  if  ho  should  die  before  attaining  that  age,  then  to  B., 
aud  A.  died  before  twenty-one,  several  years  after  the  tes- 
tator, it  was  holden  that  B.  was  entitled  to  interest  on  the 
legacy  from  the  death  of  A. ;  for  although  it  was  objected 
that,  this  being  a  new  substantive  legacy  to  B.,  the  executor 
ought  to  have  a  year's  time  for  tho  payment  of  it,  yet  the 
Court  held,  that  the  year's  time  must  be  intended  to  be  from 
the  death  of  the  testfifor  {I). 

In  Pickwick  v.  Gilhes  (m)  a  testator  dh-ected  his  trustees, 
as  soon  as  convenient  after  the  decease  of  his  wife,  to  raise 
10,000L  for  his  nephew,  an  infant,  and  to  invest  it  and  apply 
the  income  towards  his  maintenance  :  Tho  testator  had  pre- 
viously given  his  wife  an  annuity  of  1,000Z.  a  year  payable 
quarterly :  The  wife  predeceased  the  testator :  And  Lord 
Langdale,  M.R.,  held  that  the  infant  was  entitled  to  interest 
on  his  legacy,  from  the  testator's  decease. 

An  annuity  bestowed  by  Will,  without  mentioning  any  interest  on 
time  of  payment,  is  considered  as  commencing  from  the  '"'•*"'*'®'' • 
death  of  the  testator,  and  tho  first  payment  as  duo  at  tho 
expiration  of  one  year  (») :  from  which  latter  period  interest 
may  bo  claimed  in  cases  where  it  is  allowed  at  all.  But, 
generally  speaking,  the  Court  of  Chancery  has  refused  appli- 
cation for  interest  upon  the  arrears  of  annuities  given  by 
Will  {<)) :  unless  in  cases  where  the  person  charged  with  tho 
laymeut  of  the  annuity  has  at  law  incurred  a  forfeiture  by 
non-payment,  against  which  he  is  obliged  to  seek  relief  in 
equity :  there  no  assistance  will  be  given  him  by  the  Court, 
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(0  Liiiiiidy  V.  Williams, 
Wms.  481. 
(m)  1  Beav.  271. 
(ii)  See  ante,  p.  1242.    . 


2  P.  (o)  Torre  v.  Browne,  5  H.  L.  C. 

565.     Booth    V.   Coulton,   2   Giff. 
014. 
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except  upon  terms  of  doing  equity,  viz. :  by  consenting  to  pay 
the  grantee  of  the  annuity  the  arrears  due,  with  interest  (p). 
The  question,  whether  a  legatee  for  life  is  entitled  to  inte- 
rest from  the  death  of  the  testator,  or  from  the  end  of  the 
year  after  his  death,  has  been  considered  in  a  previous 
section  (q). 

2.  With  recpcct  to  interest  on  general  legacies,  where  the 
time  of  payment  is  fixed  by  the  test-^  . :  The  general  rule 
is,  that  the  legacies  will  not  carry  interest  before  the  arrival 
of  the  appointed  period;  as  for  instance,  when  the  legatee 
shall  attain  twenty- one  (r) :  Nor  will  it  make  any  difference 
that  the  legacy  is  vested  {s). 


(p)  Ferrers  v.  Ferrers,  Cas. 
temp.  Talb.  2.  2  Rop.  Leg.  309, 
3rd  edit.  Other  cases  where  the 
Court  has  allowed  interest  on 
Arrears  have  been  where  the  an- 
nuitant has  held  some  legal  security 
which  but  for  the  interference  of  the 
Court  he  might  have  made  avail- 
able for  the  payment  of  interest, 
or  where  the  accumulation  of 
arrears  has  been  occasioned  by  the 
misconduct  of  the  party  bound  to 
pay.  Torre  v.  Browne,  5  H.  L.  C, 
578. 

(q)  Ante,  p.  1239  et  seq. 

(?)  Heath  v.  Perry,  3  Atk.  101. 
Tyrrell  v.  Tyrrell,  4  Ves.  1.  In- 
terest is  payable  only  from  the 
time  the  legacy  is  receivable : 
Earle  v.  Bellingham,  24  Beav.  448. 
But  if  the  appointed  period  (e.  g., 
the  legatee's  attaining  twenty-one 
or  marrying  with  consant)  arrived 
in  the  lifetime  of  the  testator,  the 
legacy  will  carry  interest  from  his 
death  :  Coventry  v,  Higgins,  14 
Sim.  30. 

A  legacy  to  an  infant  as  executor 
18  not  payable  till  he  can  accept 
office,  i.e.,  at  twenty-one,  and  thcnj- 


fore  he  is  not  entitled  to  interest 
meanwhile.  Re  Gardner,  67  L.  T. 
552. 

(s)  Heath  v.  Perry,  3  Atk.  102, 
by  Lord  Hardwicke.  Crickett  v. 
Dolby,  3  Ves.  Id.  Testing  r.  Allen, 

5  Hare,  575,  577.  Where  a  tes- 
tatri.x  gave  several  legacies,  and 
directed  her  husband,  whom  she 
appointed  her  executor,  to  pay  the 
legacies  as  soon  after  her  deatli 
as  might  l>e  convenient,  or  within 
three  years,  if  it  should  suit  his 
convenience,  Alderson,  B.,  held, 
that  the  legatees  were  not  entitled 
to  interest  on  their  legacies  bel'ore 
the  expiration  of  the  three  years : 
Tiionms  v.  Atty.-Gen.,  2  Y.  & 
C.  525.  But  wher"  there  was 
a  direction  to  invest  the  legacies 
within  seven  years  of  the  testator's 
death,  and  such  direction  was  for 
the  convenience  of  the  estate,  and 
not  for  the  benefit  of  the  residuary 
legatee,  it  was  held,  that  as  the 
estate  was  sufficient  to  pay  tlieni 
at  the  testator's  death,  interest 
must  be  paid  from  the  end  of  a 
year  after  :  Varley  v.  Winn,  2  K. 

6  J.  700. 
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Where,  however,  a  fund  is  severed  immediately  from  a 
testator's  death  for  the  benefit  of  the  objects  of  the  gift  (<), 
not  only  is  the  gift  vested (u),  but  carries  the  interim  income, 
though  the  only  gift  is  in  a  direction  to  pay  at  a  future 

time  (f). 

Again,  as  we  have  seen  (x),  this  rule  is  subject  to  an  legacies  to 
exception  in  case  of  the  testator  boing  the  parent  (or  in  loco  testator : 
farentis)  (y),  of  tho  legatee  :  For  there,  whether  the  legacy 
be  vested  or  contingent,  if  the  legatee  be  not  an  adult  (0), 
interest  on  the  legacy  shall  be  allowed,  as  a  maintenance, 
from  ihe  time  of  the  death  of  the  testator  («),  if  there  is  no 
other  provision  for  that  purpose  (b).  The  Court  will  deter- 
mine the  quantum  of  allowance,  either  the  whole  of  the  usual 
interest  allowed  by  the  Court,  or  less,  according  to  circum* 
stances  (c). 

Where  the  legatee  is  the   child  of  the  testator,  and  a 


(«)  That  is  to  say,  severeil  by 
direction  of  the  testator  :  thus 
Cotton,  L.  J.,  in  Ee  Dickson,  29 
C.  D.  331,  336,  says,  speaking  of 
what  sums  can  properly  be  said 
to  be  held  by  trustees  in  trust  for 
an  infant,  "As  to  each  of  these 
(sums  I  should  say  it  did  not  come 
within  tiiat  description  because  it 
was  not  set  apart  hy  the  direction 
of  the  testator  so  as  to  be  held  by 
these  trustees  for  tiie  benefit  of  the 
infant,  but  was  only  retained  by  the 
trustees  to  enalile  them  to  comply 
with  the  directions  in  the  Will  if 
and  when  the  infant  attained 
twenty-one," 

(m)  Seeonta,  p.  1103. 

(v)  Dundas  v.  Wolfe  Murray, 
1  Hemm.  &  M.  425, 

(x)  Ante,  p.  1287. 

(1;)  Acherley  v.  Vernon,  1  P, 
Wms.  783.  Hill  V.  Hill,  3  V.  & 
U.  183.  Mills  V.  Robarts,  1  Russ. 
&  M.  5.')5.  Leslie  v.  Leslie,  Cas. 
temp.  Sugd.  4.    Rogers  v.  Soutten, 


2  Keen,  598.  Wilcon  v.  Maddi- 
fion,  2  Y.  &  C,  Ch.  C.  372.  Russell 
V.  Dickson,  2  Dr.  &  War.  133. 

(x)  Raven  v.  Waite,  1  Swanst 
553,     Wall  V.  Wall,  15  Sim.  513. 

(a)  Harvey  v.  Harvey,  2  P. 
Wms.  21.     Incledon  v.  Northcote, 

3  Atk.  438.  Chambers  v.  Goldwin, 
11  Ves.  2.  Brown  v.  Teniperley, 
3  Russ.  Chanc.  Cas.  262.  Martin  v. 
Martin,  L.  R.  1  E(i.  369.  Even 
though  the  Will  should  contain  an 
express  direction  that  the  interest 
shall  accumulate  :  Mole  v.  Mole, 
1  Di>,K.  310.  M'Dermott  v.  Kealey, 
3  Russ.  Ch.  Cas.  264,  note.  In 
the  case  of  a  child  in  ventre  sa 
mhe,  interest  must  be  computed 
from  the  time  of  its  birth  :  Kaw- 
lins  V.  Rawlins,  2  Cox,  425. 

(ft)  Wynch  v,  Wyncb,  1  Cox, 
433.  Donovan  v.  Needham,  9 
Beuv.  164.  Rudge  v.  VVinnall,  12 
Beav.  357.  Ee  Rouse's  Estate, 
9  Hare,  649. 

(c)  2  Rop.  Leg.  234,  3rd  edit. 
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specific  sum  is  given  by  the  Will  for  maintenance,  no  greater 
allowance  can  be  claimed  for  that  purpose,  although  it  be 
less  than  the  u^'ial  rate  of  intor^est  upon  the  legacy  [d) :  But 
the  Court  has  in  some  cases  increased  the  allowance,  where  it 
was  insufficient  for  a  reasonable  maintenance,  and  where  the 
legacy  was  vested  (e);  or,  where  maintenance  has  been  given 

".. up  to  a  particular  date  or  the  happening  of  a  particular 

event  during  infancy,  has  allowed  interest  on  a  legacy 
for  maintenance  in  the  interval  between  that  date  and 
majority  (/). 


apparent  in- 
tent that  the 
legatees  shall 
be  maintained 
out  of  the 
bequest : 


el 


This  exception  is  not  extended  in  favour  of  nephews  and 
nieces  {g),  nor  of  grandchildren  (/t)  unless  the  testator  were 
ir  loco  parentis. 

Again,  in  some  instances,  legacies  payable  at  a  future 
period  will  carry  interest,  although  not  given  by  a  parent, 
or  a  person  in  loco  parentis,  where  there  appears  an  intention 
on  the  part  of  the  testator  that  the  legatees  shall  be  main- 
tained out  of  the  property  bequeathed  to  tbem  (»)•  Iq 
Baddy  v.  Dawes  (/.•),  a  testator  gave  legacies  out  of  a  sum 
of  stock  to  the  grandchildren  named  in  his  Will  on  their 
attaining  the  ajre  of  twenty-one,  and  if  any  of  them  should 
die  under  twenty-one  their  portion  to  be  equally  divided 
among  such  of  them  as  should  attain  twenty-one  ;  but  if  the 
whole  of  his  said  grandchildren  should  die  under  that  age, 
then  he  gave  the  interest  of  the  sum  of  stock  to  the  father 
of  the  said  grandchildren  for  his  life,  and  after  his  decease 
the  principal  as  therein  mentioned :    And  Lord  Laugdale, 


(d)  Hearle  v.  Greenbank,  3  Atk. 
7 It).  Long  1'.  Long,  •".  Ves.  286, 
note.  Ellis  V.  Ellis,  1  Sch.  Lef.  I. 
lie  George,  6  C.  D.  837. 

(c)  Aynsworth  v.  Pititchett,  13 
Ves.  321.  2  Rop.  Leg.  238,  3rd 
edit.  See  Turner  v.  Turner,  4 
Sim.  430. 

(/)  Cimmbers  v.  Gold  win,  11 
Yes.  2.    Martin  v.  Martin,  L.  B.  1 


Eq.  369. 

(g)  Crickett  v.  Dolby,  3  Ves.  10. 

{h)  Haugbton  v.  Harrison,  2 
Atk.  330.  Butler  v.  Freeman,  3 
Atk.  58.  Descrambes  v.  Tomkins, 
4  Bro.  C.  C.  149,  note  ;  S.  C.  1  Cox, 
133.  Festing  v.  Allen,  5  Haie,  57i). 

(t)  Leslie  v.  Leslie,  Cas.  Teiu]!. 
Sugd.  1. 

{k)  1  Keen,  362. 
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M.R.,  held,   that  the  grandchildren  were  entitled  to  the 
interest  during  their  minority. 

Where  the  payment  of  a  legacy  is  postponed  by  the  tes-  l!^";?  ^'^.®" 
tator  to  a  future  period,  as  until  the  legatee  attains  twenty-  rest." 
one,  and  the  Will  directs,  that  when  that  period  arrives,  the 
payment  shall  be  made  %oith  interest,  the  legacy  will  bear 
interest  only  from  the  end  of  the  year  aft  or  the  testator's 
death  {I). 


Where  a  vested  legacy,  either  particular  or  residuary,  is 
ffiven  to  an  infant,  without  appointing  any  time  for  payment, 
iind  it  is  subject  to  a  limitation  over  upon  a  divesting  con- 
tingency, which  takes  eifect ;  as  where  the  legacy  is  given 
upon  condition  to  divest  it  upon  the  death  of  the  legatee 
under  twenty-one,  and  he  dies  under  that  kge:  yet  as  the 
legacy  was  ppyable  at  the  end  of  the  year  after  the  testator's 
death,  the  executor  or  administrator  of  the  infant  legatee, 
and  not  the  legatee  over,  will  be  entitled  to  the  interest 
which  accrued  on  the  legacy  during  the  infant  legatee's 
life  (m). 

The  same  doctrine  prevails  with  respect  to  a  gift  of  a 
residue,  wh^re  the  bequest  is  such  as  to  vest  immediately, 
but  not  payable  until  the  legatee  shall  attain  twenty-one, 
with  a  bequest  over,  divesting  the  legacy  in  case  he  dies 
under  that  age  :  In  that  case  also,  although  the  legatee  dies 
under  twenty-one,  his  personal  representative  will  be  entitled 
to  the  interest  which  became  due  during  the  legatee's 
life  («). 


Interest  of 
legacy  during 
lifetime  of 
infant  legatee 
whose  deatli 
under  ago 
di"esta  the 
legacy. 


'II 


>  -a 


(0  Knight  V.  Knight,  2  Sim.  & 
Stu.  792. 

(m)  Taylor  v.  Johnson,  2  P. 
Wms.  504.  Shepherd  v.  Ingram, 
Ambl,  448.  Montgomerie  v.  Wood- 
ley,  5  Ves.  622.  3  Atk.  102,  note 
by  Sanderc  to  Heath  v.  Perry. 
Branstrom  v.  Wilkinson,  7  Ves. 
420.    Mills  V.  Robarts,  1  Russ.  & 


M.  555.  M'Donald  v.  Bryce,  2 
Keen,  284.  Barber  v.  Barber,  3 
Mylne  &  Cr.  688.  See  also  Webb 
V.  Kelly,  9  Sim.  469.  Ee  Buckley's 
Trusts,  22  C.  D.  583. 

(n)  NichoUs  v.  Osbom,  2  P. 
Wms.  419.  Chaworth  v.  Hooper, 
1  Bro.  C.  C.  81.  Hawkins  r. 
Combe,  1   Bro.  C.  C.  335.      Re 
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The  rulo  is  otherwise  with  respect  to  contingent  be- 
quests (p),  except  in  those  cases  where  the  infant  is  entitled  to 
maintenance  out  of  the  income  of  a  contingent  legacy,  either 
by  reason  of  the  testator  being  the  father  of  or  standing  in 
loco  parentis  towards  the  infant  or  by  reason  of  the  infant 
being  one  of  a  class.  So  where  a  partictilar  legacy,  though 
vested,  is  not  payable  till  twenty-one,  and  nothing  is  said  in 
the  Will  that  shows  the  testator's  intention  '^'>  give  interest  in 
the  meantime,  in  such  case,  if  the  legacy  be  divested  by  the 
death  of  the  legatee  before  attaining  twenty-one,  his  per- 
sonal representatives  cannot  claim  the  interest  accruing  till 
his  death  (q). 

But  where  a  particular  legacy  is  given,  even  contingent 
upon  the  event  of  the  legatee  attaining  twenty-one,  with 
interest  in  the  meantime,  and  the  legatee  dies  before  that 
age,  the  arrears  of  interest  up  to  the  time  of  his  death  will, 
it  seems,  belong  to  his  personal  representatives  (r). 

It  remains  to  consider  the  rate  of  interest  allowed  on 
legacies :  The  rule  at  present  established  is,  to  allow  four 
per  cent.,  whether  the  legacy  be  charged  upon  land,  or  pay- 
able out  of  personal  estate  only,  unless  the  Will  directs  other- 
wise (»).  Nor  will  the  ruiJ  be  varied,  it  should  seem,  in  the 
Courts  here,  by  reference  to  the  higher  rate  of  interest 
allowed  in  the  country  where  the  testator  resided,  or  where 
the  fund  was  invested  at  the  time  of  making  the  Will.  There- 
fore, a  legacy  by  a  testator  residing  in  Antigua  will  not,  in  au 
English  Court,  be  allowed  to  bear  Antigua  interest  (t) :  So  if 


Smith,  42  C.  D.  302.  And  see 
Skey  V.  Barnes,  3  Meriv.  345,  346, 
per  Sir  W.  Grant. 

(p)  See  Cox's  note  to  Taylor  v. 
Johnson,  2  P.  Wms.  506.  See 
also  Descrambes  v.  Tomkins,  1 
Cox,  133 ;  S.  C.  4  Bro.  C.  C.  149, 
in  notis.  Qlanvill  v.  Olanvill,  2 
Meriv.  38.  Thruston  v.  Anstey, 
27  Beav.  337,  per  Wood,  V.-C. 

(q)  See  Mr.  Sanders's  note  to 
Heath  v.  Perry,  3  Atk.  102,  and 


that  of  Mr.  Cox  to  Taylor  v.  John- 
son, 2  P.  Wms.  606. 

(r)  Harris  r.  Finch,  M'CK'i. 
141 :  but  see  Erringtou  f.  Cliiiji- 
man,  12  Ves.  20. 

(«)  R.  S.  C.  1883,  Ord.  LV., 
R.  64, 

(<)  Malcolm  v.  Martin,  3  Bro. 
C.  C,  50.  See  also  Stapleton  v. 
Conway,  1  Ves.  Sen.  427.  The 
case  of  Raymond  v.  Brodbelt,  5 
Ves.  199,  was  decided  on  its  par- 
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a  legacy  is  given  in  the  currency  of  Jamaica,  where  the 
testator  resided,  and  there  are  assets  and  executors  in  both 
countries,  the  legatee  shall  be  allowed  interest  at  four  per 
cent,  only,  and  not  Jamaica  interest,  in  a  suit  in  an  English 
Court  against  the  English  executor  («).  The  principle  is, 
that  the  fund  is  supposed  in  the  course  of  a  year  after  the 
testator's  death  to  come  into  the  hands  of  the  executor,  and 
that  the  executor  can  make  four  per  cent,  of  it  here.  If  it 
wers  proved  that  the  fund  was  abroad,  and  greater  interest 
made,  it  might  be  otherwise  (x). 

But  interest  has  been  directed  to  be  computed,  as  against 
the  executor,  at  five  per  cent.,  when  the  property  has  been 
employed  by  him  in  trade  {y).  Generally,  an  executor  impro- 
perly retaining  balances  is  charged  with  interest  at  four  per 
cent.,  but  if,  in  addition,  he  commits  a  breach  of  trust  or 
changes  money  from  a  proper  to  an  improper  state  of  invest- 
ment, he  is  charged  five  per  cent.  If  he  employ  the  trust 
money  in  trade,  he  will  be  charged  either  with  the  profits  or 
five  per  cent,  compound  interest  {z).  So  in  a  case  where  an 
executor  was  directed  to  lay  out  the  testator's  personalty  in 
the  funds,  and  he  unnecessarily  sold  out  stock,  keeping  largo 
balances  in  his  hands,  and  resisting  payment  of  debts  by  a 
false  pretence  of  outstanding  demands,  he  was  charged  with 
five  per  cent,  interest  and  costs  (a).  And  in  a  case  where 
trustees  and  executors  after  payment  of  a  testator's  debts  kept 
the  balance  of  the  personal  estate  at  their  bankers,  the  Court 
charged  them  with  interest  on  the  balance  at  five  per  cent, 
from  the  date  of  the  payment  of  the  debts  (JS). 


ticular  circumstances  :  By  Sir  W. 
Grant,  in  Bourke  v,  Ricketts,  10 
Vcs.  334. 

(u)  Bourke  v.  Ricketts,  10  Ves. 
330. 

(x)  Malcolm  v.  Martin,  3  Bro. 
C.  C,  54,  by  Lord  Alvanley. 

{y)  Heathcote  v,  Hulme,  1  Jac. 
&  Walk.  122.  Williams  v.  Powell, 
15  Beav.  461 .  Pott,  pp.  1752, 1753. 
See  also  Burnell  v.  Brown,  1  Jac.  & 


Walk.  175,  as  to  the  interest  where 
the  property  is  wrongfully  with- 
held. 

(t)  Jones  V.  Foxall,  15  Beav. 
388. 

(a)  Crackelt  v.  Bethune,  1  Jac. 
&  Walk.  586.  See  also  Mosley  v. 
Ward,  11  Ves.  581.  Knott  v. 
Cottee,  16  Beav.  77,  Postf  p.  1764 
et  seq, 

(6)  Ee  Jones,  49  L.  T.  N.  S.  91. 
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The  interest  on  legacies  is  to  be  computed  upon  the  p-in- 
fiipol  only,  and  not  upon  the  principal  and  interest  (c).  jjut 
under  particular  circumstances,  the  Court  will  allow  the 
legatee  compound  interest :  As  where  there  is  an  express 
direction  in  the  Will  that  the  executor  should  lay  out  the 
fund  to  accumulate,  and  he  neglects  to  do  so  {d). 

In  a  cat  e  where  the  testator  gave  to  each  of  certain  infant 
nephews  and  nieces  by  name,  a  sum  of  money  "  with  com- 
pound interest  at  five  per  cent,  per  annum  from  the  day  of 
their  birth,  to  be  settled  on  their  marrying  or  attaining 
twenty-one  years,  whichever  may  first  happen ;  "  it  was 
held  by  Sir  C.  Pepys,  M.  R.,  that  compound  interest  at  five 
per  cent,  was  to  run  on  each  of  the  legacies  from  the  birth- 
days of  the  several  legatees  till  their  marriage  or  majority 
respectively,  and  not  merely  to  the  day  of  the  testator's 
death  (c). 


SECTION  VII. 

In  what  cutrcncy  Legacies  are  to  he  ^mid. 

Upon  this  subject  the  intention  of  the  testator,  as  apparent 
upon  the  construction  of  the  Will,  is  to  furnish  the  rule  of 
decision  (/).  But  where  legacies  are  given  generally,  it  will 
be  presumed  that  the  testator  intended  that  they  should  be 
paid  in  the  money  of  the  country  in  which  he  was  domiciled 
and  the  Will  was  made ;  without  regard  to  the  currency  of 
the  place  where  the  legatees  reside  (^jf). 


((•)  Perkyns  v.  Baynton,  1  Bro. 
C.  C.  574.  Crackelt  v.  Betlume, 
1  Jac.  &  "Walk.  586. 

{d)  Raphael  v.  Boehm,  11  Ves. 
92  ;  S.  C.  13  Ves.  690.  Domfonl 
V.  Domfonl,  12  Ves.  127.  Jones 
V.  Foxall,  15  Beav.  388, 461.  Knott 
V.  Cottee,  16  Beav.  77.  See  ^ost, 
p.  1756  et  seq. 

{e)  Arnold  v.  Arnold,  2  M.  &  K. 


363. 

(/)  Lansdowne  v.  Lansdowne, 
2  Bligl),  91.  Yates  v.  Maddan, 
16  Sim,  613. 

(g)  Saunders  v.  Drake,  2  Atk. 
466.  Pierson  v.  Garnet,  2  Bro. 
G.  C.  38.  Malcolm  v.  Martin,  3 
Bro.  C.  C.  50.  Lansdowne  v. 
Lansdowne,  2  Bligli,  92.  Yates  v. 
Maddan,  16  Sim.  613. 
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So  if  a  tostator,  domiciled  in  England,  charges  his  lands 
abroad,  with  legacies  generally,  without  mentioning  whether 
they  are  to  be  paid  in  sterling  money  or  in  currency,  they  will 
be  payable  in  sterling  money  of  England  (/(). 

Where  a  legacy  is  given  in  a  foreign  country  and  coin,  as 
in  Sicca  rupees,  by  a  Will  of  a  testator  domiciled  in  India, 
the  payment,  if  made  by  remittance  to  this  country,  must  be 
according  to  the  current  value  of  the  rupee  in  India,  without 
regard  to  the  exchange  or  the  expense  of  remittance :  So  as 
to  '^ther  countries  (i). 

In  Campbell  v.  Graham  (/c),  a  testator,  domiciled  in 
Jamaica,  gave  legacies  in  Jamaica  currency,  which  ulti- 
mately came  to  be  paid  out  of  assets  in  England:  And 
Sir  J.  Leach,  M.K.,  held,  that  as  there  could  be  no  expense 
of  remittance,  their  value  was  to  bo  computed  according  to 
the  standard  par  of  .xchange  between  Jamaica  and  British 
currency,  and  not  according  to  the  actual  rate  at  the  time  of 
payment. 

In  Holmes  v.  Holmes  (l),  a  testator,  being  then  domi- 
ciled in  Ireland,  by  his  Will  made  there  prior  to  the  stat. 
6  Geo.  IV.  c.  79  (equalizing  the  currency  of  the  United 
Kingdom),  bequeathed  an  annuity:  He  afterwaids  trans- 
ferred his  residence  to  England,  and  died  domiciled  there, 
after  the  passing  of  that  statute :  And  it  was  held  by  Sir 
John  Leach,  M.R.,  that  the  bequest  of  the  annuity,  though 
not  perfected  till  the  death  of  the  testator,  was  a  gift  made 
at  the  time  of  making  the  Will ;  and,  the  gift  being  prior 
to  the  statute,  that  the  annuity  was  to  bo  computed  in  Irish 
currency. 

In  Banks  v.  Sladen  (m),  a  testator  gave  a  legacy  of  12,500Z. 
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{h)  Phipps  V.  Lord  Anglesea,  5 
Vin.  Abr.  209,  pi.  8.  S.  C.  1  P. 
Will?.  696.  Wallis  v.  Brightwell, 
2  P.  Wnis.  88,  89.  Lansdowne  v. 
Lnndowne,  2  Bligh,  91,  by  Lord 
ElJon.  See  also  Noei  v.  Roch- 
foit,  10  Bligli,  483.    S.  C.  4  CI.  & 

W.E.— VOL.  n. 


F.  158. 

(t)  Cockerell  v.  Barber,  16  Vcs. 
461.  See  Scott  v.  Bevan,  2  B.  & 
A.  78. 

(k)  1  Russ.  &  M.  453. 

(0  1  Russ.  &  M.  660. 

(in)  1  Russ.  &  M.  216. 
D   D 
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fonr  per  cent,  annuities :  At  the  making  of  his  Will  thoro 
was  a  stock  called  New  four  per  cents.,  in  which  he  bad  a 
small  sum,  and  a  stock  called  four  per  cents,  consolidated,  of 
which  he  was  a  holder  to  a  very  large  amount :  Before  tbc 
death  of  the  testator,  the  latter  stock  was  reduced  to  tbrco 
and  a  half  per  cent. ;  and  another  four  per  cent,  stock  was 
created :  and  Sir  J.  Leach,  M.B.,  held  that  the  investmeDt 
of  the  legacy  was  to  be  made  in  an  existing  four  per  cent. 
stock,  and  not  in  the  stock  which  had  been  reduced  to  three 
and  a  half  per  cent. 

In  Sheffield  v.  Lord  Coventry  (n),  a  testator  gave  to  a  son 
a  legacy  of  20,000Z.  in  "  the  joint  stock  of  the  four  per  cent. 
Bank  Annuities,  transferable  at  the  Bank  of  England,  com- 
monly called  four  per  cent.  Bank  Annuities  :  "  The  only  four 
per  cent.  Bank  Annuities  existing  at  the  date  of  his  Will 
were  reduced  to  three  and  a  half  per  cent. ;  and  afterwards, 
and  before  his  death,  a  new  stock  of  four  per  cent.  Bank 
Annuities  was  created :  And  the  same  learned  Judge  held, 
that  the  Will  spoke  at  the  testator's  death,  and  the  son  was 
entitled  to  a  sum  of  20,000Z.  in  the  then  existing  four  per 
cent.  Bank  Annuities. 


■Whether  the 
legatee  is 
entitled  to  any 
increase 
which  accraed 
before  the 
death  of  the 
testator  : 


i.e.  whether 
the  legacy 
shall  relate  to 
the  date  of  the 
Will  cr  death 
of  testator : 


SECTION  VIII. 
Of  the  Payment  or  Delivery  of  Specific  Legacies. 

With  respect  to  the  payment,  or  delivery,  of  specific 
legacies,  a  question  may  arise,  whether  the  legatee  is  entitled 
to  any  increase,  which  may  have  happened  to  the  subject, 
between  the  date  of  the  Will  and  the  death  of  the  testator : 
or,  in  other  words,  whether  the  legacy  shall  have  relation  to 
the  one  period  or  the  other. 

As  to  Wills  made,  or  re-executed,  or  republished  on  or 
after  the  Ist  day  of  January,  1888,  it  is  enacted  by  stat. 
1  Vict.  c.  26,  8.  24,  that  "  every  Will  shall  be  construed 

(n)  2  Eu68.  &  M.  317. 
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with  reference  to  the  real  estate  and  personal  estate  com- 
prised in  it,  to  speak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  Will." 

The  general  rule,  which  was  established,  as  to  Wills  of 
personal  estate,  before  the  passing  of  this  statute,  may,  per- 
haps, be  stated  to  be,  that,  in  order  to  confine  the  bequest  to 
the  date  of  the  Will,  the  expressons  must  refer  unequivocally 
to  the  property  which  the  testator  then  had ;  otherwise  they 
would  not  be  allowed  to  have  that  effect  (o) :  Thus  if  the 
bequest  were  general,  as  of  all  the  testator's  goods  in  a  par- 
ticular house  or  place,  whatever  personal  chattels  were  found 
there  at  the  time  of  his  death  would  pass,  though  not  there 
at  the  date  of  the  Will  (,p). 

However,  if  the  testator  showed  a  clear  intention  to  dispose 
of  such  goods  as  belonged  to  him  in  a  particular  place  at  the 
date  of  his  Will,  property  afterwards  brought  there  would  not 
pass :  as  where  the  bequest  is  "  of  all  such  part  of  my  per- 
sonal property  as  is  now  in  my  house  at "  (5).    But  in 

All  Souls'  College  v.  Coddnngton  (r),  the  bequest  was,  "  I 
devise  my  library  of  books,  now  in  the  custody  of  C,  to  All 
Souls'  College  in  Oxford ;  "  and  the  testator  gave  to  the  same 
college  4,000L  more  to  augment  their  library :  He  afterwards 
bought  several  valuable  books,  which  were  placed  in  his 


(0)  See  Parker  v.  Marchant,  1 
Y.  &  C.  Ch.  C.  290.  See  also  the 
rule  as  stated  by  Lord  Cottenham, 
in  Cole  v.  Scott,  1  Mac.  &  G.  529. 
Ante,  p.  175,  note  (t). 

(p)  Sayer  v.  Sayer,  2  Vem.  rf88. 
1  Rop.  Leg,  220,  3rd  edit.  But 
none  will  pass  by  such  a  bequest, 
which  are  noi  actually  in  the  house 
or  place  at  the  testator's  death, 
however  clear  the  intention  of  the 
testator  may  be  to  have  placed 
them  there:  Thus  if  one  bequeaths 
to  his  son  the  furniture  of  his 
house  at  D,  and  orders  goods  to  be 
carried  thither  from  London,  and 


agrees  wth  the  carrier  for  that 
purpose,  but  dies  before  the  goods 
are  removed  to  D.  ;  they  cannot 
pass  by  the  bequest :  Beaufort  v. 
Dundonuld,  2  Vem.  739. 

(q)  1  Rop.  Leg.  220,  3rd  edit. 
Dormer  v.  Burnet,  cited  in  Down- 
ing V.  Townsend,  Ambl  281. 
Atty.-Qen.  r.  Bury,  2  Vin.  Abr. 
323,  pi.  2.  1  Eq.  Cas.  Abr.  201. 
See  also  Smallman  v.  Qoolden,  1 
Cox,  329.  As  to  the  effect  of  the 
word  "  now "  in  a  Will  to  which 
the  Wills  Act  applies,  see  ante, 
p.  175,  note  (<). 

(r)  1  P.  Wms.  697. 

D  D  2 
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library :  And  tho  question  was,  whether  those  books  passed 
to  the  College  :  Sir  Joseph  Jekyll,  M.R.,  determ'ued  in  the 
affirmative,  upon  tho  construction  of  the  word  "now; "his 
Honor  being  of  opinion,  that  "now"  did  not  relate  to  tho 
books  which  were  in  the  library  at  the  date  of  the  Will ;  but 
that  it  denoted  where  the  library  was  ;  and  might  have  been 
intended  to  distinguish  that  particular  library  from  any  other 
belonging  to  the  testator :  And  his  Honor  observed,  "  if  I 
devise  all  my  flock  of  sheep  now  on  such  a  hill,  or  in  such  a 
pasture ;  in  that  case,  because  sheep  are  in  their  nature 
fluctuating,  aome  must  die,  some  be  killed  and  some  lambs 
bo  prciuced  which  will  afterwards  breed,  and  it  being  the 
case  of  a  collective  body,  tho  sheep  produced  afterwards  shall 
pass  ;  and  this  is  within  the  reason  of  a  devise  of  a  personal 
estate,  which,  because  always  fluctuating,  shall  therefore 
relate  to  the  time  of  the  testator's  death ;  besides  the  Will, 
as  to  personals,  does  not  speak  till  after  the  testator's 
death." 

In  Harcourt  v.  Morgan  («),  a  testator  gave  to  W.  H.  and 
M.  H.  the  amount  of  the  bond  he  held  for  1,000L:  when 
they  got  the  principal  money  paid  to  them,  they  then  to  give 
their  uncle,  J.  B.,  the  sum  of  50L,  and  also  their  father  and 
mother  the  sum  of  50Z.  each,  arising  from  the  bond :  And 
Lord  Langdale,  M.  R.,  held,  that  W.  H.  and  M.  H.  were 
entitled  to  the  interest  accrued  due  upon  the  bond  in  the  life- 
time of  the  testator,  as  well  as  to  the  principal  (0< 

With  respect  to  cases  where  the  testator  has  bequeathed 
ti'.o  whole  of  some  one  genus  of  his  property,  as  "  all  debts 
due  to  me  on  bonds,"  or  "  all  my  stock,"  or  "  my  share,"  or 
in  any  other  way  has  referred  to  particular  property,  and 
bequeathed  it  by  the  description  of  all  Ma  property,  the  Court 
had  arrived  at  a  conclusion,  before  the  Wills  Act,  that 
be  meant  only  so  much  of  the  property  in  that  state  of 
investment  as  he  was  possessed  of  at  the  date  of  his  Will  («)• 


(»)  2  Keen,  274. 

it)  See  ante,  p.  1064  (5). 


(u)  Kay,  404.    1  Kay  &  J.  34", 
348.    Ante,  p.  1023. 
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But  in  Ooodlad  v.  Burnett  (x),  Sir  W.  Page  "Wood,  V.-C, 
expressed  his  opinion  that,  since  the  ahove  enactment 
of  the  Wills  Act,  it  required  some  plainer  indication  of 
"  contrary  intention,"  than  the  mere  circumstance  that  the 
testator  has  described  stock  by  the  words  "my  stock,"  to 
take  the  case  out  of  the  statutory  rule  that  the  Will  bhuU 
speak  as  if  it  had  been  executed  immediately  before  hiB 
death:  And  his  Honor  accordingly  held  that,  where  a 
testatrix,  in  1850,  bequeathed  thus,  "  I  give  my  New  three 
and  a  quarter  per  cent,  annuities,"  the  bequest  comprised  all 
the  New  three  and  a  quarter  per  cents,  which  she  had  at  her 
death : — And  the  learned  judge  distinguished  between  u 
reference  to  a  particular  thing,  such  as  a  ring  or  a  horse,  and 
a  bequest  of  it  as  "  my  ring  "  or  "  my  horse,"  and  a  bequest 
of  that  which  is  generic  and  which  may  be  increased  or 
diminished  (y). 

The  effect  of  section  24  of  the  Wills  Act  is  not  to  alter  the 
law  of  specific  legacies  {z).  The  only  effect  is  that,  to  ascer- 
tain what  is  comprised  in  a  specific  bequest,  it  is  necessary  in 
all  cases  to  consider  the  Will  as  made  immediately  before  the 
testator's  deat^  (a).  There  is  only  one  exception  to  this  rule 
and  that  is  where  the  testator  refers  to  the  date  of  the  Will 
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{x)  1  Kay  &  J,  341. 

{y)  See  also  Douglas  v.  Douglas, 
Kay,  400,  405,  where  the  same 
Judge  expressed  an  opinion  that 
under  the  Wills  Act  a  gift  of 
"all  my  stock"  would  i^ass  all 
stock  to  which  the  testator  was 
entitled  at  his  death  ;  but  a  gift  of 
"  all  my  stock  which  I  have  pur- 
chased," must  be  confined  to  stock 
actually  purchased  at  tho  date  of 
the  Will :  And  his  Honor  took  a 
like  distinction  between  a  gift  of 
"all  the  debts  due  to  me  on  judg- 
ments," and  "  all  judgments,  which 
I  have  registered  : "  His  Honor 
proceeded  to  decide,  that  in  a 
Will  made  since  the  statute,  and 


containing  the  words,  "I  hereby 
exonerate  my  sister  from  all  claims 
in  respect  of  money  laid  out  by  me 
in  improvements  of  the  estates  in 
Scotland,  and  which  money  has, 
according  to  the  laws  of  Scotland, 
been  charged  thereon,"  the  exone- 
ration only  applied  to  moneys  so 
charged  at  the  date  of  the  Will, 
and  not  to  money  afterwards  laid 
out  and  charged,  nor  even  to 
money  then  laid  out,  but  after- 
wards charged. 

(z)  Per  Jessel,  M.  B.  Botham- 
ley  V.  Sherson,  L.  R.  20  Eq.  304, 3 1 2. 

(a)  Per  Turner,  L.  J.  Langdale 
V.  Briggs,  8  De  G.  M.  &  G.  391, 435. 
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as  the  point  of  time  at  which  the  qnantam  of  the  property  is 
to  be  ascertained  (i)#  There  is,  however,  another  apparent 
exception  to  the  rule,  which^is,  where  a  testator  has  used  words 
of  such  a  character  that  it  is  doubtful  whether  or  not  tbey 
are  sufficiently  extensive  to  cover  additions  to  the  property 
made  between  the  Jate  of  the  Will  and  that  of  his  death.  It 
is  in  the  construction  of  gifts  of  this  character  that  question  i 
have  usually  arisen  since  the  Wills  Act  (c). 

If  the  testator  bequeaths  to  a  specific  legatee  a  certain 
quantity  of  Bank  stock,  for  example  5,000i.  itanding  in  his 
name,  and  a  bonus  be  given  by  the  Bank,  under  the  statute 
56  Geo.  in.  c.  96,  s.  3,  in  the  interval  between  the  date  of 
the  Will  and  the  testator's  death,  the  additional  capital  will 
not  pass  to  the  legatee  (d).  But  in  Matthetvs  v.  Mmide  (e), 
a  testatrix  had  power  to  dispose  by  Will  of  prj)perty,  which 
she  enjoyed  under  the  residuary  gift  of  bar  brother ;  a  part 
of  this  property  consisted  of  7,OO0Z.  Bank  stock  which  after 
the  brother's  death,  was  increased  by  a  bonus  to  8,7501. ; 
The  testatrix  in  her  Will,  made  shortly  after  the  bonus  was 
declared,  described  the  Bank  stock  as  consisting  of  7,0002. : 
And  Sir  J.  Leach,  M.  R.,  decreed  that  the  8,7502.  passed  by 
force  of  general  expressions  which  plainly  manifested  an 
intention  to  bequeath  all  that  the  testatrix  derived  from  her 
brother  (/). 


And  with  regard  to  bonuses  which  accrue  after 


(b)  Cole  V.  Scott,  1  Mac.  &  G. 
529.  Douglas  v.  Douglas,  Kay, 
400.  Hutchinson  v.  Barrow,  6 
H.  &  N.  583.  Williams  v.  Owen, 
a  N.  R.  585.  Jepson  v.  Key,  2  H. 
&  C.  873.  Hepburn  v.  Skirving, 
4  Jur.  N.  S.  661.  Lord  Lilford  v. 
Powys  Keck,  30  Beav.  300.  Wag- 
staff  V.  Wagstaff,  L.  R.  8  Eq.  229. 
And  see  ante,  pp.  175-178. 

(c)  See  for  coses  where  the 
larger  interpretation  prevailed : 
Miles  V.  M'les,  L.  E.  1  Eq.  462. 
Trinder  v.  Trinder,  ib.  695.  Castle 
V.  Fox,  L.  R.  11  Eq.  542.  Ee  Ord, 
9  C.  D.  667  ;  12  C.  D.  22.   Saxton 


V.  Saxton,  13  C.  D.  359.  And  for 
cases  where  the  narrower :  Webb 
V.  Byng,  1  K.  &  J.  580.  Ee  Portal 
and  Lamb,  30  C.  D.  50.  And  see 
generally  as  to  the  time  from 
which  a  Will  speaks,  pp.  175-178, 
ante,  and  as  to  the  ademption  of 
legacies,  ante,  p.  1183  et  seq, 

(d)  Norris  v.  Harrison,  2  Madd. 
268.  See  further,  Loscombe  v, 
Wintringham,  12  Beav.  4«.  But 
see  also  Courtney  v.  Ferrers,  I 
Sim.  145. 

(e)  1  Russ.  &  M.  397. 

(/)  See  also.  Carver  v.  Bowles, 
2  Russ.  &  M.  304. 


Ch.  IV.  §  VIII.]     Of  Specific  Legacies. 


1803 


tho  death  of  the  testator,  upon  shares  specifically  bequeathed 
by  him  such  bonuses  belong  to  the  specific  legatee  (g). 

It  may  be  observed,  in  conclusion,  that  it  is  the  duty  of 
executoiiJ,  as  far  as  possible,  to  preserve  articles  specifically 
bequeathed,  according  to  the  testator's  wish ;  and,  unless 
compelled,  they  ought  not  to  apply  them  to  the  payment  of 
debts  (/()•  And  it  may  be  further  remarked,  that  it  is  also 
the  duty  of  the  executors  to  get  in  all  the  testator's  estate, 
whether  specifically  bequeathed  or  otherwise :  and  that  the 
expenses  incurred  in  doing  so  must  be  paid  out  of  the  general 
estate,  as  part  of  the  expenses  of  the  administration  (i). 

It  may  be  added,  that  if  a  testator,  dying  solvent, 
bequeaths  to  A.  a  given  number  of  articles  forming  part  of 
a  stock  of  articles  of  the  same  description,  as  for  instance 
if  he  has  twenty  horses  in  his  stable  and  bequeaths  six  of 
tbom,  the  legatee,  and  not  the  executor,  has  the  right  of 
selection  {k). 

Where  there  is  a  bequest  of  such  of  a  class  of  articles  as 
the  legatee  may  select  he  will  be  apparently  entitled  to  elect 
to  take  the  whole  (l). 

There  has  already  been  occasion  to  point  out,  that  if  a 
testator  should  happen  to  direct  his  executor  to  deliver  a 
specified  pa'^ket,  part  of  the  property  of  the  deceased,  to  a 
particular  legatee,  unopened,  the  executor  cannot,  consist- 
ently with  his  duty,  comply  with  this  direction  (m). 

(g)  See  Maclaren  v.  Stainton,  27 
Beav.  460,  462 ;  reversed  3  De  G. 
F.  &  J.  202.    See  ante,  p.  1285. 

{h)  Clarke  v.  Lord  Ormonde, 
Jacob,  108. 

(i)  Perry  v.  Meddowcroft,  4 
Beav.  204.  Where  a  testator  be- 
queathed shares  in  Companies,  in 
which  he  was  an  orl[rinal  share- 
holder, to  his  son  wien  he  had 
completed  his  majority,  it  was 
held  that  the  legatee,  on  attaining 
twenty-one,  was  entitled  to  tho 
dividends  from  the  testator's  death, 
and  to  have  the  shares  fully  paid 


Bonuses 
accruing  after 
the  testator's 
death. 

Specific  lega- 
cies not  to  be 
sold  without 
necessity : 


must  be  got  in 
by  the  execu- 
tor at  tbo 
expense  of 
the  general 
estate: 


right  of  selec- 
tion in  a  lega- 
tee of  a 

certain  number 
of  a  stock  of 
articles. 


Specific  legacy 
of  an  unopened 
packet. 


up  out  of  the  residuarj'  estate : 
Wright  r.  Warren,  4  De  Q. 
&  Sm.  .367.  See  also  Clive  v. 
Clive,  Kay,  600.  lie  Box,  1  Hemm. 
&  M.  652.  See  post,  p.  1584, 
as  to  the  exoneration  of  specific 
legacies. 

(jk)  Jacques  v.  Chambers,  2  Coll. 
4.35.  l^Iillard  v.  Bailey,  L.  R.  1 
Eq.  378.  Tapley  v.  Eagleton,  12 
C.  D.  683. 

{I)  Cooke  V.  Farrand,  7  Taimt. 
121.  Arthur  v.  Mackinuon,  11 
C.  D.  385. 

(m)  See  ante,  p.  329. 
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Doctrine  of 
election : 


SECTION   IX. 
Of  Election. 

Although  the  limits  of  this  Treatise  will  not  admit  of  a 
full  discussion  of  the  doctrine  of  Election,  it  is  necessary  to 
state  briefly  the  nature  of  the  subject,  and  some  of  the  leading 
principles  established  with  respect  to  it. 

It  is  a  principle  of  equity,  that  a  person,  who  accepts  a 
benefit  under  tin  instrument,  must  adopt  the  whole,  giving 
full  effect  to  its  provisions,  and  renouncing  every  right 
inconsistent  with  it :  If  therefore  a  testator  assumes  to 
dispose  of  property  belonging  to  A.,  and  fij  'r  s  to  A.  other 
lands,  or  bequeaths  to  him  a  legacy,  by  the  same  Will,  A, 
will  not  be  permitted  to  keep  his  own  estate,  and  enjoy  at 
the  same  time  the  fruits  of  the  devise  or  bequest  made  in 
his  favour,  but  must  elect  whether  ho  will  part  with  his  own 
estate,  and  accept  the  provisions  of  the  Will,  or  continue 
in  the  enjoyment  of  his  own  property,  and  reject  that 
bequeathed  (n). 

It  is  not  requisite,  for  the  operation  of  this  principle,  that 
the  testator  should  be  aware  that  the  property,  of  which  he 
so  undertakes  to  dispose,  is  not  his  own  :  The  obligation  of 
making  an  election  will  be  equally  imposed  on  the  legntee, 
although  the  testator  proceeded  on  an  erroneous  sur  foiition 
that  both  the  subjects  of  bequests  were  absolutely  a*.  1;  >  ?\i\ 
disposal  (o). 


(?i)  See  Mr.  Swaiiston's  excel- 
lent notes  to  the  case  of  Dillon  v. 
Parker,  1  Swanst.  396,  et  seq.,  and 
the  cases  collected  in  2  Hop.  Leg. 
482,  et  seq,  3rd  edit.  See  also 
WoUaston  v.  King,  L.  E.  8  Eq. 
165,  173,  per  James,  V.-C,  that 
the  ordinary  principle  is,  that  if  a 
testator  gives  property,  by  design 
or  by  mistake,  which  is  not  his 


to  give,  and  gives  at  tlie  same 
time  to  the  real  owner  of  it  other 
property,  such  real  owner  cannot 
take  both. 

(o)  Whistler  v.  Webster,  2  Ves. 
370.  Thellusson  r.  Woodford,  13 
Ves.  221.  Welby  v.  Welby,  2  Ves. 
&  B.  199.  Naylor  v.  Wetherell, 
4  Sim.  114.  Ke  Brooksbank,  34 
C.  D.  160.    When  it  appears  that 
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The  case,  however,  of  an  attempt  by  a  testator  to  dispose  of 
property  which  belongs  to  some  one  else  must  be  distin- 
guished from  the  case  where  a  testator  attempts  by  Will  to 
exercise  a  power  of  appointment  and  the  appointment  is  ex 
fade  void ;  in  which  case  the  Will  must  be  read  as  if  the 
invalid  appointment  were  not  in  it,  and  no  case  of  election 

arises  (jj). 
It  is  necessary,  however,  that  the  intention  of  the  testator,  Testator's 

.  1111       intention  must 

to  dispose  of  the  property  which  is  not  his  own,  should  bo  be  clear  on  face 
clear :  the  intention  must  appear  by  demonstration  plain,  by  ° 
necessary  implication  (q).    And  it  must  appear,  as  it  should 
seem,  upon  the  face  of  the  Will :  for  it  seems  now  to  bo 
established  that  parol  evidence  is  inadmissible  for  the  purpose  Parol  evidence 

.    .  .  inadmissible. 

of  sliowmg  it  {r). 


tlie  testator  meant  only  to  dispose 
of  the  property  provided  he  had 
power  to  do  so,  no  case  of  election 
arises :  Church  v.  Kemhle,  6  Sim, 
525. 

(j))  Re  Warren's  Trusts,  26  C.  D. 
208,  and  compare  Ee  Brooksbank, 
34C.  D.  160. 

(g)  Rancliffe  v.  Parkins,  6  Dow, 
179,  by  Lord  Eldon.  Johnson  v. 
Telford,  1  lluss.  &  M,  244.  Crabb 
r.Crabb,  1  M.  &  K.  511.  Dillon 
V.  Parker,  in  Dom.  Proc.  7  Bligh, 
N.S.  325.  S.  C.  1  CI.  &  F.  303. 
Clementson  v.  Gandy,  1  Keen,  309. 
Bummer  v.  Pitcher,  5  Sim.  35 : 
2  M.  &  K.  262.  See  the  cases  col- 
lected in  2  Rop.  Leg.  498,  et  seq., 
3rd  edit.  See  also  Langslow  v. 
Langslow,  21  Beav.  552.  Tom- 
kins  V.  Blane,  28  Beav.  422. 
Hony>vood  v.  Foster,  30  Beav.  14. 
Re  Fowler's  Trusts,  27  Beav. 
362.  Maddison  v.  Chapman,  1 
Johns.  &  H.  470.  Stephens  v. 
Stephens,  3  Drew.  697.  1  De  G. 
&  J.  62.  Wintour  v.  Clifton,  8 
De  Qex,  M.  &  G.  641.     Box  v. 


Barrett,  L.  E.  3  Eq.  244.  Cooper 
V.  Cooper,  L.  R.  6  Ch.  15.  L.  R. 
7  H,  L.  53.  Orrell  v.  Orrell, 
L.  R.  0  Ch.  302.  Wilkinson  r. 
Dent,  L.  R.  6  Ch.  339.  Synge  r. 
Synge,  L.  R.  9  Ch.  128.  Where 
a  testator,  being  part  owner  of  an 
undivided  Miterest  in  a  particular 
property,  devised  that  property 
specifically  to  his  co-owner,  it 
was  held  that  his  intention  was 
to  devise  the  entirety  and  that  a 
case  of  (flection  arose  against  his 
co-ownev  who  took  a  beneficial 
interest  under  the  Will.  Put 
where  the  devise  is  by  general 
words,  such  as  "  all  my  hinds  and 
hereditaments,"  or  the  like,  no  case 
for  election  arises,  because  there  is 
other  property  of  the  testator's 
sufficient  to  satisfy  the  devise  it- 
self :  Padbury  v,  Clark,  2  Mac.  »& 
G.  298.  Fitzsimons  v.  Fitzsimonw, 
28  Beav.  417.  Whitley  v.  Whitley, 
31  Beav.  173.  Howellst.  Jenkins, 
2  Johns.  &  H.  706.  Miller  v. 
Thurgood,  33  Beav.  496. 
(r)  Stratton  v.  Best,  1  Ves.  286. 
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to  what  discs 
doctrine  of 
election 
applicable : 


The  doctiine  of  election  is  founded  on  the  presumption  of 
n  general  intention  that  every  part  of  an  instrument  shall 
take  effect,  and  the  presumption  of  such  general  intention 
may  he  rehutted  hy  an  inconsistent  particular  intention  appa- 
rent in  the  instrument  (s).  The  rnle  of  not  claiming  by  one 
part  of  an  instrument  in  contradiction  to  or  while  refusing  to 
comply  with  another  pai-t,  has  exceptions ;  and  the  ground  of 
exception  seems  to  he  a  particular  intention  denoted  by  the 
instrument,  different  from  that  general  intention,  the  pre- 
sumption of  which  is  the  foundation  of  the  doctrine  of  elec- 
tion {t).  It  is  on  this  ground  that  it  has  been  held,  that  the 
doctrine  of  election  does  not  apply  to  the  case  of  an  intertct 
which  a  married  woman  takes  with  a  restraint  on  anticipa- 
tion (it),  whether  the  question  of  election  is  raised  upon  the 
face  of  two  clauses  in  the  same  instrument  {x),  or  whether  it 
is  raised  by  a  married  woman  taking  under  a  different  instru- 
ment and  refusing  to  comply  with  some  covenant  contained  in 
the  instrument,  under  which  she  takes  the  property  with  the 
restraint  on  anticipation  [y). 

The  doctrine  of  election  is  applicable  to  interests  imme- 
diate, remote,  contingent,  of  value,  or  not  of  value  (2;). 

Since  election  arises  when  a  testator  disposes  of  his  own 
property  and  at  the  same  time  affects  to  dispose  of  property 
which  belongs  to  some  one  else,  it  follows  that  the  rule  as  to 
election  is  only  applicable  as  between  a  gift  under  a  Will, 
and  a  claim  dehors  the  Will  and  adverse  to  it,  and  not  as 


Doe  V,  Chichester,  4  Dow.  65,  76, 
78,  89.  Clementson  v.  Gancly,  1 
Keen,  309.  See  the  cases,  contra, 
collected  in  the  notea  to  Dillon 
V.  Parker,  1  Swanst.  402,  403. 
Pickersgill  r.  Rodp  jr,  5  C.  D.  163, 
171,  in  whicl)  ("ase,  however,  Cle- 
mentson V.  Gundy  nnd  the  other 
authorities  to  the  same  effect  were 
not  cited. 

(«)  Re  Vardon's  Trusts,  31  C.  D. 
275. 


(0  1  Swanst.  404,  note. 

(m)  It  should  he  noted  that 
AVilloughby  v.  Middleton,  2  J.  & 
H.  344,  is  in  effect  overruled  l).v 
lie  Vardori'e  Trusts,  uU  sxi'p. 

{x)  Re  Wheatley,  27  C.  D.606. 

(1/)  Smith  V.  Lucas,  18  C.  D. 
531. 

(3)  Wilson  V.  Townshend,  2  Yes. 
697,  by  Lord  Loughborougli. 
Webb  V.  Lord  Shaftesbury,  7  Yes. 
481. 
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between  one  clause  in  a  Will   and   another   clause  in  the 
same  Will  {a). 

The  property  dehors  the  Will  must  be  such,  that  the  person 
taking  under  the  Will  can  give  it  up  or  make  compensation 
out  of  it  to  those  disappointed  of  the  benefits  intended  for 
them  under  the  Will ;  otherwise  no  case  of  election  or  com- 
pensation arises  (&). 

It  must,  however,  be  observed,  that  the  doctrine  does  not 
preclude  a  party  claiming  by  the  Will  from  enjoying  a 
derivative  interest,  to  which  he  is  entitled  at  law,  under  a 
legal  estate  taken  in  opposition  to  the  Will:  Thus  a  man 
may  be  tenant  by  curtesy  of  an  estate  tail,  held  by  his 
wife  in  opposition  to  a  Will  under  which  ho  accepts  a 
legacy  (c). 

Nor  is  that  doctrine  applicable  as  against  creditors  taking 
the  benefit  of  a  devise  for  payment  of  debts,  and  also 
enforcing  their  legal  claim  upon  other  funds  disposed  of  by 
the  Will  {d). 

Previous  to  the  Wills  Act,  there  were  some  questions  heir-at-law: 
x\'hicb  arose  as  to  whether  an  heir-at-law  was  put  to  his  election, 
which  cannot  arise  in  the  case  of  Wills  made  since  that  Act. 
Thus  the  doctrine  of  election  was  not  applicable,  where  real 
property  was  assumed  to  be  devised  by  a  Will  not  executed  so 
as  to  pass  it,  and  by  the  same  Will  a  legacy  was  given  to  the 
heir :  In  such  a  case  the  heir  might  take  the  legacy,  without 
making  good  the  devise  (e) ;  unless  the  imperfectly  executed 
Will  contained  an  express  condition  to  that  eiTect  annexed  to 


';    'n\ 


'  1     L 

'   I  1' 


i  «    > 

.      I 

II 


(a)  WoUaston  v.  King,  L.  R. 
8  Eq.  165,  Wallinger  v.  Wal- 
linger,  L.  K.  9  Eii.  301.  Burton 
V,  Newbery,  1  C.  D.  234.  Bizzey 
r.  Flight,  3  C.  D.  269. 

(6)  Re  Chesham,  31  C.  D.  466. 

(c)  Cavan  v.  Pulteney,  2  Ves. 
544.  S.  C.  3  Ves.  384.  Dillon  v. 
Parker,  1  Swpnst.  408,  note.  See 
alsoBrodlt: V.Barry, 2  Ves. &B.  127  ; 
and  Mr.  Jacob's  note  to  his  edition 
of  Roper,  Husb.  &  Wife,  vol.  i. 


p.  30. 

{d)  Kidney  v,  Coussmaker,  12 
Ves,  136,  1  Swanst,  408,  note. 
1  Pow.  Dev.  437,  Jarman'a  edit. 

(«)  Gary  v.  Askew,  1  Cox,  241. 
Sheduon  v.  Goodrich.  3  Ves.  481. 
Brodie  v.  Barry,  2  \es.  &  B.  127, 
130.  Gardiner  v.  Fell,  1  Jac.  & 
Walk.  23.  1  Swanst.  406,  note  to 
Dillon  V.  Parker.  See  also  Sea- 
man V.  Wood,  24  Beav.  372. 
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the  legacy  (/).  Under  the  Wills  Act,  however,  the  requisites 
for  a  Will  of  realty  and  personalty  are  the  same. 

Again,  previous  to  the  W^ills  Act  a  testator  could  not  e£fec- 
tively  devise  after-acquired  lands,  although  in  terms  he  pur- 
ported to  do  so.  But  in  such  a  case  the  heir-at-law  taking 
benefits  under  the  Will  was  held  to  be  put  to  his  election  by 
reason  of  the  intention  appearing  in  the  Will  {g),  even  though 
nothing  was  bequeathed  to  him  which  would  not  have 
descended  to  him  as  heir,  if  no  Will  had  been  made  (/<). 

The  principle,  however,  on  which  these  cases  were  decided, 
seems  still  to  apply,  the  principle  being,  that  the  Court  will 
put  the  legatee  to  his  election,  wherever  the  intention  of  the 
testator  is  expressed  in  an  instrument  at  which  the  Court  is 
entitled  to  look,  but  not  where  the  intention  is  expressed  in 
an  inoperative  instrument.  Thus  the  legatee  will  not  be  put 
to  his  election  where  the  devise  of  land  in  invalid  on  account 
of  a  want  of  capacity  to  devise  by  reason  of  infancy  or 
coverture  (i). 

Where,  however,  a  testator  domiciled  in  England  devises 
"all  his  real  and  personal  estates,  whatsoever  and  where- 
soever," and  has  Scotch  heritable  bonds,  which  do  not  pass 
by  the  Will,  for  want  of  certain  formalities  required  by  the 
Scotch  law,  the  Scotch  heir  is  not  put  to  his  election, 
but  may  take  English  property  under  the  Will  without 
giving  up  the  bonds;  for  the  devise  is  held  to  refer  only 
to  such  property  as  is  capable  of  being  given  by  such  a 
Will  (fc). 


(/)  Boughton  V.  Boughton,  2 
Ves.  Sen.  12. 

(gr)  Churchman  v.  Ireland,  4 
Sim.  520.  Schroder  v.  Schroder, 
Kay,  678.  24  L.  J.  Ch. 
610.  Hance  v.  Truwhitt,  2  J. 
&  H.  216.  But  see  Johnson 
V.  Telford,  1  Eusa.  &  M. 
244. 

(fc)  Schroder  v.  Scliroder,  Kay, 
678.    24  L.  J.  Ch.  510. 

(t)  Hearle  v,  Greenbank,  3  Atk. 


696,  715.  Eich  v.  Cockell,  9  Ves. 
369.  1  Swanst.  406,  n.  The  rule 
is  the  same  where  a  Will,  valid  at 
the  time  of  its  execution,  ceases  to 
be  valid  by  determination  of  the 
coverture  and  want  of  republica- 
tion :  Blaiklock  v.  Qrindle,  L.  B. 
7  Eq.  216. 

Qc)  Allen  v.  Anderson,  5  Hare, 
163.  Maxwell  v.  Maxwell,  16 
Beav.  106.    2  De  G.  M.  &  G.  706. 
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It  was  formerly  important  to  consider  tlie  question  of  elec-  Widow 
tion  as  applied  to  the  case  of  a  widow  entitled  to  dower.  But  jower : 
the  length  of  time  which  has  elapsed  since  the  passing  of  the 
Dower  Act,  3  &  4  Will.  IV.  c.  105,  which  applies  to  all 
widows  married  after  January  1,  1834,  and  which  in  effect 
puts  an  end  to  questions  of  election  in  this  matter,  seems  to 
make  it  unnecessary  to  consider  in  this  edition  tho  effect  of 
the  authorities  as  formerly  established. 

The  chief  provisions  of  the  Act  are  : 

Sect.  4.  "No  widow  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  her  hus- 
band in  his  lifetime  or  by  his  WiU"(0. 

Sect.  7.  "  A  widow  shall  not  be  entitled  to  dower  out  of 
any  land  of  which  her  husband  shall  die  wholly  or  partially 
intestate  whei.  by  the  Will  of  her  husband,  duly  executed  for 
the  devise  of  freehold  estates,  he  shall  declare  his  intention 
that  she  shall  not  bo  entitled  to  dower  out  of  such  laud  or 
out  of  any  of  his  land." 

Sect.  8.  "  The  right  of  a  widow  to  dower  shall  be  subject 
to  any  conditions,  restrictions,  or  directions  which  shall  be 
declared  by  the  Will  of  her  husband,  duly  executed  as  afore- 
said." 

Sect.  9.  "  Where  a  husband  shall  devise  any  land  out  of 
which  his  widow  would  be  entitled  to  a  dower  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or  for 
the  benefit  of  his  widow  {m),  such  widow  shall  not  be 
entitled  to  dower    out    of    or    in    any  land    of   her  said 


(J)  A  general  devise  is  within 
the  terms  of  this  section  :  Lacey 
V.  Hill,  L.  R.  19  E<|.  346,  in 
wliich  Jessel,  M.R.,  diajented  from 
rficto  of  Romilly,  M.R.,  in  Row- 
land f.  Cuthbertson,  L.  R.  8  Ef^. 
466. 

(m)  As  to  the  individual  right  of 
election  of  the  next  of  kin  of  a 
widow,  where  the  widow  has  not 
made  her  election  in  her  lifetime  : 


see  Fytche  v.  Fytche,  L.  R.  7  Eq. 
494.  A  gift  of  real  estate  upon 
trust  to  sell  and  to  give  the  widow 
part  of  the  proceeds  in  the  shape 
of  a  part  of  the  capital  or  of  any 
income  of  the  proceeds  to  be  in- 
vested, is  a  gift  of  an  "  estate  or 
interest  in  the  land  for  the  benefit 
of  the  widow."  Rowland  v.  Cuth- 
bertson, L.  R.  8  Eq.  466.  Lacey 
V.  Hill,  L.  R.  19  Eq.  346. 
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husband,  unless  a  contrary  intention  be  declared  by  bis 
Will." 

Sect.  10.  "  No  gift  or  bequest  made  by  any  husband  to, 
or  for  the  benefit  of,  his  widow  of,  or  out  of,  his  personal  estate, 
or  of,  or  out  of,  any  of  his  land  not  liable  to  dower,  shall  defeat 
or  prejudice  her  right  to  dower,  unless  a  contrary  intention 
shall  be  declared  by  his  Will." 

Where  a  testator  makes  two  distinct  bequests  in  the  same 
Will  to  the  same  person,  one  of  which  happens  to  be  onerous 
and  the  other  beneficial,  primd  facie  the  legatee  is  entitleil 
to  disclaim  tha  onerous  legacy  and  to  take  the  other  (h). 
But,  in  such  cases,  it  is  a  question  of  the  intention  of  the 
testator  to  bo  gathered  from  the  Will,  whether  the  legatee 
must  elect  to  take  all,  or  none,  of  the  gifts  in  the  Will,  or 
whether  he  may  accept  the  beneficial  gifts,  and  repudiate 
that  which  is  burdensome  (o).  In  cases,  ho^aver,  where 
onerous  and  beneficial  property  are  included  in  the  sar.e 
gift,  the  legatee  cannot  disclaim  the  onerous  and  accept  the 
beneficial  unless  the  Will  manifests  a  sufficient  intention  of 
the  testator  to  the  contrary.  The  gifts  may  be  in  substance 
distinct,  though  given  by  one  sentence  in  the  Will  (])). 

The  inquiry,  as  to  what  acts  or  acquiescence  constitute  an 
implied  election,  must  be  decided  rather  by  the  circumstances 
of  each  case  than  by  any  general  principle :  The  questions 
are,  whether  the  parties  acting  or  acquiescing  were  aware  of 
their  rights ;  whether  they  intended  election  ;  whether  they 
can  restore  the  individuals  affected  by  their  claim  to  the  same 
situation  as  if  the  acts  had  never  been  performed;  or  whether 
these  inquiries  are  precluded  by  lapse  of  time  (3). 


(n)  Giitlirie  v.  Walrond,  22  C.  D. 
573.  Syer  v.  Gladstone,  30  C.  D. 
614. 

(0)  Talbot  V.  Ettdnor,  3  M.  &  K. 
254.  Warren  v.  Eudall,  IJ.  &  H. 
1 .    Guthrie  v.  Walrond,  %ihi  sup. 

{p)  Re  Hotchkys,  32  C.  D.  408. 
Guthrie  v.  Walrond,  uhi  sup. 


(q)  See  Mr.  Swanston's  note  to 
Dillon  V.  Parker,  1  Swanst.  332, 
and  the  cases  there  collected. 
Grissell  v.  Swinhoe,  L.  E.  7  Eq. 
291.  Cooper  v.  Cooper,  L.  E.  CCli. 
15.  L.E.7H.L.53.  Where  there 
are  several  next  of  kin,  each  of 
them  may  have  a  separate  rij,'ht  of 
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election. 


A  party  bound  to  elect  is  entitled  first  to  ascertain  the 
value  of  the  funds;  and  for  that  purpose  may  sustain  an 
action  to  have  all  necessary  accounts  taken  (/•).  An  election, 
under  a  misconception  of  the  extent  of  claims  on  the  fund 
elected,  is  not  conclusive  (s). 

Another  subject  of  much  doubt,  with  respect  to  the  Effect  of 
doctrine  of  election,  has  been,  whether  the  election  to  take 
against  the  Will  induces  the  necessity  of  relinquishing  the 
benefit  given  by  it  in  toto,  or  only  imposes  an  obligation  to 
indemnify  the  claimants  whom  it  disappoints  ;  that  is,  as  it 
is  sometimes  expressed,  whether  the  principle,  on  which  the 
doctrine  of  election  proceeds,  is  forfeiture  or  compensation  (t). 
The  more  recent  authorities  are  said  to  establish,  that  com- 
pensation only  is  to  be  made  (u). 


election,and,  neither  the  election  of 
the  majority,  nor  that  of  the  heir  or 
administrator,  will  bind  the  others. 
Fytche  v.  Fytche,  L,  R.  7  Eq.  494, 

(r)  1  Swanst.  332,  note.  Pigott 
V.  Bagley,  M'Clel.  &  Y.  576,  per 
Alexander,  C.  B. 

(s]  1  bwanst.  332,  note. 

{t)  See  the  cases  collected  and 
discusBed  in  the  valuable  note  of 
Mr.  Swanston  to  Gretton  v.  Ha- 
ward,  1  Swanst.  433 ;  and  that  of 
Mr.  Jacob  to  his  edition  of  Hop. 
Husb.  and  Wife,  vol.  L  p.  566. 

(u)  1  Swanst.  442,  note :  But 
see  Mr.  Jacob's  note,  ubi  supra, 
and  Greenwood  v.  Penny,  12  Beav. 


403.  The  persons  disappointed 
by  the  election  to  take  against  the 
Will,  are  entitled  to  compensation 
out  of  the  benefits  given  by  the 
Will  to  the  party  so  electing,  in 
proportion  to  the  value  of  the  in- 
terests of  which  they  ai'e  disaj^ 
pointed  :  Howells  v.  Jenkins,  1  De 
G.  J.  &  S.  617.  Rogers  ti.  Jones,  3 
C.  D.  688.  But  the  engrafted 
doctrine  of  compensation  does  not 
apply  to  the  case  of  a  person 
electing  to  take  under  the  instru- 
ment which  gives  rise  to  the  elec- 
tion, but  only  to  the  case  of  taking 
against  the  instrument.  Re  Ches- 
ham,  31  C.  D.  466. 
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SECTION  X. 

Of  the  Refunding  of  Leyacies. 

Under  certain  circumstances,  legatees  are  bound  to  refucd 
their  legacies,  or  a  rateable  part  of  them.  It  will,  perhaps, 
be  most  convenient  to  consider,  Ist,  In  what  cases  the  exe- 
cutor can  compel  a  legatee  to  refund ;  2ndly,  In  what  cases 
ft  creditor  has  that  right ;  Srdly,  In  what  cases  one  legatee 
can  make  another  refund :  It  will  be  observed,  however,  that 
the  two  latter  of  these  inquiries  are  not  properly  within  the 
scope  of  this  Treatise.  ^ 

Ist.  In  what  case  the  executor  can  compel  a  legatee  to 
refund.  The  general  rule  on  this  subject  was  laid  down  by 
Sir  John  Strange,  M.  E.,  in  Orr  v.  Kainea  (w) :  "  Whenever 
an  executor'  pays  a  legacy,  the  presumption  is,  that  he  has 
sufficient  to  pay  all  legacies,  and  the  Court  will  oblige  him, 
if  solvent,  to  pay  the  rest ;  and  not  permit  him  to  bring  a 
bill  to  compel  the  legatee,  whom  he  voluntarily  paid,  to 
refund"  (x). 

But  where  the  payment  of  the  legacy  by  the  executor  is 
under  the  compulsion  of  a  suit,  he  is  entitled  to  compel  the 
legatee  to  refund,  in  case  of  a  deficiency  of  assets  (y). 

Again,  if  the  executor  pays  away  the  assets  in  legacies, 
and  afterwards  debts  appear,  of  which  he  had  no  previous 
notice,  and  which  he  is  obliged  to  discharge,  he  may  compel 
the  legatees  to  refund  {z). 

But  an  executor  cannot  compel  residuary  legatees  to 
refund  if  he  has  "  paid  over  the  assets  ivith  notice  of  a 
debt "  (o). 


(id)  2  Ves.  Sen.  194. 

(x)  See  also  Coppin  v.  Coppin, 
2  P.  Wms.  296. 

(y)  Newman  v.  Barton,  2  Vern. 
205.  Noel  V.  Robinson,  2  Ventr. 
368. 

(i)  Nelthorpe  v,  Biscoe,  1  Chanc. 


Cas.  136.  Davis  v.  Davis,  8  Vin. 
Abr.  423,  tit.  Devise,  (Q.  d.)  pi.  35. 
1  Rop.  Leg.  398,  Srd  edit.  Doe  r. 
Guy,  3  East,  120,  123,  per  Lord 
Ellenborough. 

(a)  Jervis  v.  Wolferstan,  L.  E. 
18  Eq.  18.    A  notice,  however,  of 
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It  seems  that,  formerly,  legatees  used  to  give  security 
to  tLe  executor  for  refunding,  if  tho  assetn  should  prove 
insufficient  (&). 

In  Livesey  v.  Livesey  (c),  an  annuity  was  bequeathed  to  a 
legatee,  but  he  was  not  entitled  to  it  until  he  attained 
twenty-one:  The  executrix,  by  mistake,  made  payments  to 
the  legatee  in  respect  of  his  annuity  for  two  years  before  he 
attained  that  age :  And  it  was  holden  that  the  executrix 
was  entitled  to  retain  them  out  of  tho  future  payments  of  tho 
annuity  (d). 

2.  In  what  case  a  creditor  of  the  testator  can  call  on  a  2n(i.  When  a 
legatee  to  refund.    Where  the  testator's  funds  at  the  time  of  make  a  legatee 
bis  death  are  not  sufficient  to  pay  both  debts  and  legacies,  ''*''""^'- 
it  is  clear  that  an  unsatisfied  creditor  can  compel  a  satisfied 
legatee  to  refund,  whether  the  legacy  was  paid  to  him  volun- 
tarily or  by  compulsion  (e) :    and  he   has   the   same   right. 


a  possible  remote  continj^ent  lia- 
bility is  not  sufficient  to  disable  an 
executor  from  recovering  back  the 
assets  when  that  which  was  for- 
merly a  possible  remote  liability 
becomes  a  debt.  Notice  of  a  lia- 
bility on  shares  will  not  prevent 
executors  calling  on  legatees  to 
refund,  for  a  liability  on  shares 
does  not  become  a  debt  until  a 
call  is  made.  Whittaker  v.  Ker- 
shaw, 45  C.  D.  320. 

(ii)  Chamberlain  v.  Chamberlain, 
1  (Ilianc.  Cas.  257.  March  v.  Rus- 
sell, 3  M.  &  Cr.  31,  41.  Ante,  p. 
1205. 

(c)  3  Russ.  Ch.  C.  287. 

(il)  See  also  Cooper  v.  Pitcher,  4 
Hare,  485. 

(e)  Hodj,'e8  v.  Waddington,  2 
Ventr.  360.  Noel  v.  Robinson, 
1  Vem.  94.  Anon.  1  Vern.  162. 
Newman  v.  Burton,  2  Vern.  205. 
Gillespie  v.  Alexander,  3  Ruas. 
Ch.  C.  136,  137,  by  Lord  Eldon. 
Maich  V.  Russell,  3  M.  &  Cr.  31. 

W.E.— VOL.  II. 


Noble  V.  Brett,  24  Beuv.  499. 
Jervis  v.  Wolferstan,  L.  R.  18  Eq. 
18,  25.  Hunter  v.  Young,  4  Ex.  D. 
256,  261.  An  unpaid  creditor  has 
not  lost  his  right  to  compel  a 
satisfied  legatee  to  refund  even 
though  such  creditor  may  be  the 
executor  himself :  Jervis  ».  Wolfer- 
stan, L.  R.  18  Eq.  18,  25.  The 
proviso  at  the  end  of  sect.  29  of 
Lord  St.  Leonard's  Act  (22  &  23 
Vict.  c.  35),  preserves  the  right  of 
creditors  to  follow  the  assets  of  a 
testator,  mite,  p.  1208.  If,  in  an 
action  against  executors  for  u 
legacy,  the  executors  admit  assets, 
and  judgment  is  given  for  pay- 
ment of  the  legacy  de  hoiiis  jiro- 
iniis:  Qumre,  whethei  an  unpaid 
creditor  can  call  upon  the  legatee 
to  refund  the  legacy.  Semble,  the 
creditor  could  recover  the  legacy 
in  such  a  case  if  it  was  in  fact  paid 
out  of  the  testator's  assets,  but  not 
if  it  was  paid  by  the  executors  de 
bonis  fropriis.  lie  Brogden,  38 
*  E   E 


i4 


1814 


Of  the  Payment  of  Legacies.  [Pt.  in.  Bk.  iir. 


.;  ^ 


3k1.  When 
one  legatee 
can  make 
another  re- 
fond. 


although  the  testator's  funds  at  the  time  of  his  death  were 
snflScient  to  pay  hoth  debts  and  legacies  (/);  and  although 
the  assets  were  handed  over  to  *^\e  legatee  by  the  personal 
representative  in  ignorance  of  the  creditor's  demand  {(f), 

3.  In  what  cases  one  legatee  can  oblige  another  to  refund. 
If  the  assets  were  originally  sufficient  to  satisfy  all  the 
legacies,  and  afterwards,  by  the  wasting  of  the  executor, 
there  is  a  deficiency,  an  unsatisfied  legatee  cannot  oblige  a 
satisfied  one  to  refund,  whether  the  legacy  were  paid  him 
with  or  without  suit  {h).     But  if  the  assets  were  not  originally 


%m 


lit! 


V.  D.  546.  It  would  seem  that 
the  executor  need  not  be  made 
a  defendant,  at  all  events  in 
cases  w'uere  he  has  <,'iven  the 
notices  required  by  Lord  St. 
Leonard's  Act,  22  &  2.3  Vict.  c. 
35,  and  had  at  the  time  of  dis- 
trihution  no  notice  of  the  plain- 
tiff's claim.  Hunter  v.  Young,  4 
Ex.  D.  2.56. 

(/)  Hodges  1'.  Wiuldington,  2 
Ventr.  360.  Thomas  v.  G  iftith,  2 
Giff.  504.  This  right  may  he  lost 
hy  laches,  acquiescence,  or  such  a 
course  of  dealing  as  would  render 
the  assertion  of  such  right  in- 
equitable ;  Ridgway  v.  Newstead, 
2  Gitr.  492.  S.  C.  on  Appeal,  30 
L.  J.  Ch.  889.  And  so  the  right 
of  mortgagees  of  real  estate,  whose 
security  proves  insufficient,  to  come 
against  the  residuary  "  'gatees  of 
the  mortgagor  amongst  whom  his 
personal  estatehasbeen  distributed, 
is  a  purely  equitable  right,  and 
the  Court  will  not  enforce  it,  if 
there  are  circumstances  which 
would  make  it  inequitable  to  do 
so.  Blake  v.  Gale,  32  C.  D.  571. 
Again,  where  the  assets  have  been 
settled  hond  fide  on  the  marriage 
of  the  residuary  legatee,  they  cannot 
be    followed :    Dilkes    v.   Broad- 


mead,  2  GiflF.  113.  So,  it  should 
sei'm,  a  purchaser  of  a  lej^acy 
which  has  been  paid  or  delivered, 
cannot  be  called  on  to  refund  or 
pay  any  part  of  a  debt  subse- 
quently established  against  tiie 
testate  estate  :  Noble  v.  Brett, 
24  F  99. 

[(J,  ..1  V.   Russell,  3  M.  & 

Cr.  31.  Tlie  rule  applied  in  Gilles- 
pie V.  Alexander,  3  Russ.  130  {ante, 
p.  1209),  confining  the  liability 
of  the  legatee  to  a  proportionate 
share  of  the  debt,  does  not  apply 
where  the  estate  has  not  been  ad- 
ministered by  the  Court :  Davies 
r.  Nicolson,  2  De  G.  &  J.  693. 

(/i.)  A  fortiori  there  can  lie  no 
such  right  where  the  loss  of  the 
assets  has  occuiTed,  not  by  the 
conduct  of  the  executor,  but  from 
merely  accidental  circumstances : 
Fenwick  v.  Clarke,  31  L.  J.  Cli. 
728.  Where  one  of  several  re- 
siduaiy  legatees,  or  next  of  kin, 
has  received  his  share  of  the  estate 
of  a  testator  or  an  intestate,  the 
others  cannot  call  upon  him  to 
refund  if  the  estate  is  subsequently 
wasted ;  seciis,  if  the  wasting  has 
taken  place  before  such  share  was 
received.  The  burden  of  proof 
lies  on  those  who  call  upon  the 
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sufficient  to  pay  all  tlio  legacies,  and  one  legatee  receives  his 
legacy  in  full,  in  that  case  the  unsatisfied  legatees  may  compel 
the  one  so  paid  to  refund  (»)• 

But  it  should  seem,  that  in  no  case,  where  the  executor 
is  solvent,  can  an  unsatisfied  legatee  maintain  a  suit  again  st 
iinother  who  has  been  satisfied :  because  the  remedy  is  in  the 
first  place  against  the  executor,  who,  by  paying  the  one  legacy, 
1ms  admitted  assets  to  pay  all  {k). 

It  remains  to  be  considered,  in  what  cases  legatees,  who  Lcs'tce  »c- 

r       t      y     tt    1  .1.  ,•      funding  not 

are  compelled  to  refund,  shall  do  so  with  interest.  On  this 
point  Lord  Eldon  has  stated  (JL)  the  rule  to  be,  "  If  a  legacy 
has  been  erroneously  paid  to  a  legatee,  who  has  no  farther 
property  in  the  estate,  in  recalling  that  payment,  I  appre- 
hend that  the  rule  of  the  Court  is  not  to  charge  interest : 
but  if  the  legatee  is  entitled  to  another  fund  making  interest 
in  the  hands  of  the  Court,  ju  loe  must  be  done  out  of  his 
share." 


charged  witli 
interest. 


nsicluaiy  legatee  or  next  of  kin 
to  refund,  to  show  that  the  wasting 
took  place  before  the  share  was 
paid  over.  Peterson  v.  Peterson, 
L.R.3E(i.  111. 

(i)  By  Sir  Joseph  Jekyll,  in  1 
P.  Wms.  4!)5.  Walcot  v.  Hall, 
1  P.  Wms.  495,  note  (1),  by  Mr. 
Cox.  S.  C.  2  Bro.  C.  C.  305.  See 
also  the  observation  of  the  Master 
of  the  Rolls  in  Gillespie  v.  Alex- 
ander, 3  Russ.  Ch.  C.  133,  and 
David  V.  Frowd,  1  M.  &  K.  200. 
In  a  suit  by  a  residuary  legatee 
for  the  iidnunstration  of  the  tes- 


tatorV  estate  the  Court  has  juris- 
diction to  compel  the  residuary 
legatee  to  refund,  for  the  purpose 
of  paying  the  legacy  of  a  legatee 
who  's  not  a  party  to  the  suit, 
assets  paid  to  the  residuary 
legatee  by  the  executor  before  the 
suit.  Prowse  v.  Spurgin,  L.  R.  5 
Eq.  99. 

(/<;)  Orr  v.  Kaines,  2  Ves,  Sen. 
194.     1  Rop.  Leg.  399,  3r.l  edit. 

(i)  Gittins  V.  Stecde,  1  Swanst. 
200.  See  also  Jervis  v.  Wolfer- 
stan,  L.  R.  18  E(i.  18. 
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OF   PAYMKNT   OK   THE   TlRHinUR. 
SI'XJTION     I. 

(>/  the  Htmduanf  Lcyutce. 

WTII''N  i\w  v\o"i\\Un-  has  paid  all  Iho  JoIjIh,  tho  fiiiKMiil  mid 

toHtamoiiiHry   t>x;)(jiiH(m  (a),   ami   all    Uh;   lojjfaoioH   liorctolon) 

montiojKid,  Ju)  nuiHk,  in  tho  last  placo,  pay  oviir  tho  H-irplus 

or  roHidiio  of  tho  porHonal  OHtato  to  tho  roHidiiaiy  Icgatoc, 

if  any    hiicIi   ho    iioininatod :    And  althou<;h    tint   nmiduiMy 

l('{,Mit('o  dioa  hoforo   tlu>  payment  of  dohts,  and   iKsforo  tho 

amount  of  tlio  KiirpluB  in  aHtuirtainod,  yot  it  HJiail  dovolvo 

on  liiH  ])»'rHoual  roproHontativo  (/>). 

Duly  III' (1X0-  'I'lio  rcKidiiary  lcf,'at(io  liaH  a  rij^ht  to  inHist  that  tiui  cxc- 

niuvcitiiiK  tho    «'itor,  ht'foro  tho  ond  of  tho  firHt  yoar  after    tho   t('slu*t)r's 

iihN.ts  ml.)         death.  Hhall,  if  i)OHHihlo,  coiivort  all  tho  aHHotH  into  nioiicv  (hli) 

liuihoy  iiii'l  J   ^     ' 

iiiiiKiiiiK  over     nnd  jmy  tho  fnnoral  and  teHtaniontary  oxponHOH,  dobtH  tiiid 

tllll  cllilll'  ,  111  11  •  t 

jTNi.itii!.  h><j;a(;i('S,  and  lianu  over  tho   clear  roHjdue  to   tho  roHKhmry 

lt'}i;al,(io,  (tr,  if  tho  rosidno  ho  beciuoathod  to  ono  for  life,  to 
Hccnro  tho  capital  in  tho  manner  authori/,(!d  hy  tlu^  TiuhL 
InvoHtmout  Act,  IHHl)  (52  vt  03  Victt.  c.  !1'2  (<•),  for  tli.^  ln^iicfil, 
of  those  ultinnitely  entitled,  and  if,  from  any  cadHo,  tho  iishcIs 
cannot  ho  Hold,  ho  hh  to  vD'crt  thin  purpose,  the  right  of  llio 
tonant  for  life  will  commonco  from  that  date  (</). 

No  particular  mode  of  exprension  iu  neccHsary  to  conHtitutu 

(fi)  Inuhulin^  all    costo   .if  tho  authutily  \w  ){iv(>ii   him   lor  tliiit 

lulnihiihiralidii  of  the  CHdito.    'I'lf-  |)iii|i()Nr  in  tho  will,  iigirci  with  tin' 

tlii'wy  V.  Ilolyur,  4  !'.  I).  53.  ivMidimry  loj^iitcos  thai  they  sliall 

.(/»)   Hrown  V.  Faniilcll,  ('a/lh.  aic,oi>l.  any  jiortiou  of  the  wtiito iw 

f)2.     TolliT,  .'lU.  puil  oi'  their  Hharc.     AV  Lcpim* 

(W.)   lliHni)thi)wi!Vorincuml)(iiiL  [IH1»2],  I  Ch.  aiO. 
on  an  exociitor  to  oonvort  every         (c)  Soo  jion/,  p.  1710  Wwv/. 
|i(iiUon  of  till!  t'Hlato  into  money.  (<')  Wi>,'hlwit'k  i'.  Iioid,  (i  II.  I'. 

lie  may,  oven  thonj{h  no  oxprcsH  (.',  '217,  S.'Jft,  roi^n,  pp.  liirt,  liJJll. 


Wlial  tov.iiM 

lit'  liri|lli>Nt  all' 
hlllliciulll  til 
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u  rcHidtittry  logntoo :  It  iH  Hufllcitmt,  if  tlio  irtontion  of  Uui  oonHiiinie  a 
li'Htutor  bo  plainly  cxproHHutl  in  Uio  Will,  that  tho  HurpluH  iugut|iu7' 
of  hiH  oHtato,  lifter  payment  of  dcbtH  and  l(«{j;aui<)H,  Hhall  bo 
t.ikon  by  a  pci'Hon  thero  ilcHit^natitd  (c). 

The  followinj^  bequtiHlK  have  been  held  to  conHtituto  tho 
(loiioeH  residuary  lef^at(i(!H  nnder  tb(«  reHpee.tive  VVillH,  "  1 
lliiiik  then*  will  be  Honiethinfj;  left  after  all  funeral  expeuHes, 
Ac,  bciiif?  [laid,  to  {^ivo  W.H.,  now  at  Hchool,  towardw  equipjunfi; 
him  to  any  profesHion  ho  may  Iwu-eaftor  bo  appointed  to  "  {/). 
"If  there  is  money  left  unemployed,  I  desire  it  nuiy  be  ji[!ven 
in  charity  "(//).  "T  j^ueHS  there  will  be  found  Hullieient  in  my 
liiiiikcr's  liiiiidH  to  defray  and  diHcdnirf^e  my  d(!btH,  wbieh  i 
liciohy  desini  I'l.  M.  to  do  and  U(»ep  the  roHiduo  for  her  own 
USD  and  pleaHure  "  (//) ;  "  all  that  niay  ninniin  of  my  money 
iiftor  my  hiwfiil  d<'btH  and  lej^'acioH  are  j.aid  "  (»")  5  "whatever 
mimiuH  of  money  "  (A)  ;  "  all  tho  rent  of  my  money,  however 
iiivoHlod "  (/) ;  "houHchold  furniture,  f^'oods,  ready  momiy, 
(IclilH,  and  Hecnriti(!H  "  (m) ;  "  all  other  ehattelw  "  (/«) ;  "  after 
tli(iH(!  lo},'acieH  and  my  doetor'w  bills  and  funeral  oxpenseH  are 
piii'i,  1  l(Mive  («/(■)  to  niy  sister  without  any  power  or  control 
(if  her  husband  "  (<')    [without    statin;^   what    was    left   by 


(,;)  liliiiiil  c.  Liiinb,  i  Jar.  i1  W. 
il!)l),  llcmiK^  r.  WinKiiit"",  'i 
Miidil.  Ii!().  Kli'iuiiig  V.  Iliii'iDWH, 
I  ItiiHx,  ii70.  'I'lii^  Usriu  "  n'Hiiliiiiry 
!i<.;aU'o"  Ih  not  of  lui  iiivurinlili^ 
iiiilmr  :  it  iiiiiHl  Iju  t'iti4liii)iic-<l  ami 
iniiHldi'd  l)y  llu'  coiili'xl  i)f  lli<' 
Will,  Siiinli'ldii  r.  TdndiiiHou,  :i 
Apii.  Vw.  .U)l.  So  in  a  will  wliidi 
iiinUuiictl  a  (liiTcl  >,'ift  of  i-fiii  imi- 
|»rty,  tlic  "  ii'Hiihiaiy  U'^iuttui  "  waH 
lull!  Id  tiiko  tlic  fri'i'liold  fututo  of 
llii'  luKliitiii-  not  Hpi.'rilhiilly  dt.'- 
vW,  llu^;lics  1'.  I'ritt;li.i..l,  fl 
<'  I'.  24;  liiit,  he  docs  not  iiikc  real 
IH'iilii'ity  untliHpoHcd  of  liy  tin-  Will 
wliciv  l,l)oiu  Ih  notliin^;  in  thi!  con- 
lixtiif  lli(.  Will  to  i'ini,l)l()  the  Ooin-l 
III  rcml    till!    words    "  iVMiduiiiy 


ligulte'  08  "roh(i<hiiuy  duviiiee,"      Efj.  fi4. 


r, ;/.,  wlicit)  t.luirc  JH  no  tliri'clnifl  of 
real  projii-it  v,i\nd  wlicre tlmtimtalor 
liad  iioni^  iliedatu  of  tlui  Will. 
He.  Mi'llmcn  and  IUoic'h  (-'onlnict, 
IOC,  I).  (l!)(i. 

,_/ )  licigliton  V.  liaillio,  ;j  M.  &, 
K.  2(i7 

(;/)  Low?"  ''.  AhuIII,  I  Turn.  X' 
HuHH.  ijori. 

(//)   IJoy.i  r.  Mor^'an,  !»  Sim.  i!H!), 
W  M.  A Cr.  (id I, 

(i)  llond'H  r. TlioniuM,  sS  Keen,  8. 

(/i)  Dowson  •('.  (jiuHkiiin,  iS  Koeii, 
11. 

(/)  /,V  I'rin^Ks  l?').  D.  «l!t. 

{ill)  AviMonr.iSini|mon,JolniH.'l<'l, 

(»i)  In  thfl  goodH  of  MhariM.in, 
L.  K.  1  W  k  I).  0(tl. 

(o)  lie  UuHsclt'H  KHtatc,  L.  11.  M 
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What  terms 
of  bequest  are 
insufticicnt  to 
constitute  a 
residuary 
legatee. 
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testator]  "  what  is  left,  my  books  and  furniture  and  other 
things  "  {p)',  "  everything  of  every  kind  that  I  have  now  or 
may  have  at  the  time  of  my  decease  in  my  apartments  at  A.  or 
elsewhere  "  ((j) ;  "  after  payment  of  all  my  just  debts,  I  give 
all  the  remainder  of  money,  goods  and  debts  due  to  me  "  (/•) ; 
"  one-half  of  the  money  of  which  I  am  possessed  to  A.  and 
the  remainder  equally  between  B.  &  C."  (s) ;  "  the  whole 
residue  of  money,  except  such  things  as  are  undermen- 
tioned "(0- 

The  following  bequests  have  been  held  not  to  constitute 
the  donees  residuary  legatees  : — 

"  In  case  there  is  any  money  remaining  "  (out  of  proceeds 
of  sale  after  certain  specific  legacies)  "  I  should  wish  it  to  be 
given  in  private  charity  "  (u) ;  "  three  or  four  thousand  pounds 
or  whatever  remaining  sum  or  sums  "  (v) ;  "1  beg  that  the 
remainder  of  my  money  and  effects  may  bo  expended  in 
purchasing  a  suitable  present  for  my  godson  D."  (.r) ;  "  what- 
ever may  remain  to  my  account  after  payment  of  my  debts 
and  pecuniary  legacies  "  (y) ;  "  such  money,  stocks,  funds  or 
other  securities,  not  hereafter  specially  devised,  as  I  may 
die  possessed  of"  (z). 

By  the  Wills  Act,  1  Vict.  c.  26,  sect.  25,  "  unless  a 
contraiy  intention  shall  appear  by  the  Will,  such  real  estate 
or  interest  therein,  as  shall  be  comprised  or  intended  to  be 
comprised  in  any  devise  in  such  Will  contained,  which  shall 
fail  or  be  void  by  reason  of  the  death  of  the  devisee  in  the 


*!*  ■  - 


i^ 


( ]i)   In  the  goods  of  Cadge,  L.  R. 
1  P.  &  D.  543. 
(q)   In  the  goods  of  Scarborough, 

30  L.  J.  P.  &  M.  85. 

(r)  In  the  goods  of  Bloomfield, 

31  L.  J,  P.  &  M.  119. 

(.f)  Ife  Ca<l(ignn,  25  C.  D.  154. 

(0  In  the  goods  of  W]iite,  7 
P.  1).  65. 

(it)  Omnianney  v.  Butcher,  1 
Turn.  &  Rubs.  260. 

((')  Wrench  v.  Jutting,  3  Beav. 
521. 


(.r)  Borton  v.  Dunhav,  2  Giff. 
221.     2  De  G.  F.  &  J.  338. 

(y)  Hastings  r.  Hane,  6  Sim.  (i7. 

(2)  It>  '  \i;  goods  of  Aston,  (i  P.  D. 
203.  See  the  cases  collected,  ante, 
p.  1045  et  seq.,  as  to  vestrictiii;,' 
"goods,"  "chattels,"  and  otlicr 
general  words,  when  coupled  with 
other  words  of  a  limited  significa- 
tion, to  things  cjusdcm  generis.  As 
to  construction  of  the  wordn 
"  money,"  "  moneys,"  &c.,  sec 
ante,  p.  1052  ef  seq. 


Ch.  V.  §  I.]  Of  the  Right  of  the  Reskhmry  Legatee. 


1819 


lifetime  of  the  testator,  or  by  reason  of  such  devise  being 
contrary  to  law,  or  otherwise  incapable  of  taking  effect,  shall 
be  included  in  the  residuary  devise  (if  any)  contained  in  such 
WiU"(fl). 

Where  the  residuary  legatee  is  nominated  generally,  he  is  Rights  of  resi- 
entitled,  in  that  character,  to  whatever  may  fall  into  the  gcnerairy^  "^^ 
residue  after  the  making  of  the  Will,  by  lapse,  invalid  dis- 
position, or  other  accident  {h) ;  or  by  acquirement  subsequent 
to  the  date  of  the  Will  (c).  "  It  has  been  long  settled,"  said 
Sir  William  Grant,  in  Camhridfie  v.  lious  (d),  "  that  a 
residuary  bequest  of  personal  estate  carries  not  only  every- 


((()  As  to  wluit  is  a  residuary 
devise  within  tin-  meaning  of  this 
section,  see  7fc  Brown's  Trusts,  1 
K.  k  J.  522,  from  whicli  it  appears 
tliat  the  words  in  the  25th  section 
of  the  Act  apply  to  a  general 
residuary  devise  and  not  to  a 
devise  of  the  rest  of  the  property 
m  a  phice  where  parts  of  the  pro- 
peity  ai-e  given  beforehand  to 
otlier  persons.  Cogswell  v.  Arm- 
strong, 2  K.  &  J.  227.  Green  v. 
Dunn,  20  Beav.  6.  Springett  r. 
Jenings,  L.  R.,  6  Ch.  333.  A 
devise  of  real  ystate  by  way  of  ap- 
pointment wiiich  fails,  or  is  void, 
fidls  into  the  I'esiduary  devise 
under  this  section,  unless  a  con- 
trary intention  ajipear  by  the  Will. 
Frenie  v.  Clement,  18  V.  U.  49!). 

(h)  Juekson  i>.  Kelly,  2  Ves.  Sen. 
285.  Kennell  v.  AbboM,,  4  Ves. 
803.  Cambridge  v.  Rous,  8  Ves. 
12.  Bird  V.  Le  Fevre,  15  Ves.  589. 
Roberts  v.  Cooke,  16  Ves.  451. 
Smith  r.  Fitzgerald,  3  V.  &  B,  3. 
Leake  v.  Robinson,  2  Meriv.  392. 
Leg!i;e  v.  Asgill,  1  Turn.  2(55,  in 
Hod's,  Aiidree  v.  Ward,  1  Russ. 
Chnnc.  (Jas.  260.  Reynolds  v. 
Kortright,  18  Beav.  417.  Bush  v. 
Cowan,  32  Beav.  228. 


(t)  Bland  v.  Lamb,  5  Madd. 
412.  S.  C.  confirmed  on  appeal,  2 
Jac.  &  u'cilk.  399.  Hearne  v.  Wig- 
gington,  9  Madd.  119.  See  Cox  r. 
Bennett,  L.  R.  6  Ecx.  422.  The  no- 
mination of  a  residuary  legatee 
will  not  prevent  his  taking  a  lapsed 
bequest  by  substitution,  i.  e.,  in  the 
place  of  the  deceased  legatee,  when 
the  testator  sliows  his  intention 
that  the  residuary  legatee  should 
so  take  it,  and  there  is  no  incon- 
sistency between  the  characters  of 
a  residuary  and  a  particular  or 
substituted  legatee  to  prevent  it : 
In  fact,  the  latter  title  may  be 
more  beneficial  than  the  former 
upon  a  diificiency  of  assets  to  pay 
all  the  debts  and  legacies ;  foi'  as 
residuary  legatee,  he  can  claim 
nothing  until. all  debts  anil  lega- 
cies are  fully  i)aid  ;  but  as  a  par- 
ticular or  substituted  legatee,  his 
right  to  an  equality  of  payment 
with  the  rest  is  preserved ;  so  that, 
after  rateably  abating  with  them, 
he  is  entitled  to  receive  the  remain- 
der of  the  legacy :  1  Rop.  Leg.  429, 
3rd  edit.  Rose  v.  Rose,  17  Ves. 
347,  352. 

(./)  8  Ves.  12,  26. 
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thing  not  disposed  of,  but  everything  that,  in  the  event, 
turns  out  not  to  be  disposed  of"  So  it  was  observed  by  Sir 
John  Leach,  V.-C,  in  Jones  v.  Mitchell  (e) ;  "  The  Will  as  to 
personal  estate,  speaks  at  the  time  of  the  death  of  the  tes- 
tator, and  the  residuary  legatee  takes,  not  only  what  is  un- 
disposed of  by  the  expressions  of  the  Will,  but  that  which 
becomes  undisposed  of  at  the  death,  by  disappointment  of 
the  intentions  of  the  Will." 

Accordingly,  where  a  testator  bequeathed  all  his  persona 
estate,  except  the  money  laid  cut  in  stocks,  mortgages,  and 
bonds,  to  A. ;  and  as  to  his  money  in  stock,  and  on  mortgages 
and  bonds,  he  gave  the  same  to  B. ;  and  the  gift  to  B.  failed 
by  an  event  analogous  to  a  lapse  ;  it  was  held  that  the  pro- 
perty which  was  intended  to  be  given  to  B.  passed  under  the 
residuary  bequest  to  A.  (/). 


i 

X 

t 

\ 

% 

(e)  1  Sim.  &  Stu.  294. 

(/)  Evans  v.  Jones,  2  Coll.  516. 
r.light  V.  Hartnoll,  23  C.  D.  218. 
bee  also  Thompson  r.  "Wliitelock, 
1  De  G.  &  J.  490.    The  question 
in  such  cases  in,  whctber  the  pro- 
jierty  is  excepted  in  order  to  take 
it  away,  under  all  circumstances, 
and  for   all    purposes,  from    the 
person  to  whom  the  rest  is  given, 
or  whether  merely  for  the  purpose 
of  giving   it    to    some   one  else. 
Bernard  v.  Minshull,  Johns.  2!)(j, 
295).     Where  a  testator  makes  a 
residuary  gift   with   regard  to  a 
particular  fund,  the  question   in 
all    cases    will    be,  whether    the 
tusUitor  hy  the  residuary  gift  gives 
the  whole  fund  to  the  residuary 
legatee  subject  to  the  particular 
gifts,  or  whether  he  gives  to  the 
residuary  legatee  the  balance  of 
the  fund  after  deducting  the  par- 
ticular gifts.     In  the  former  case, 
if  a   particular  legacy  lapses,  or 
there  is  an  invalid  disposition,  the 
gift  that  fails  will  fall  into  the 


particular  residue,in  tliL  luttercase, 
it  will   not.      See   Champney  v. 
Davy,  11  C.  D.  !)49.    This  ques- 
tion may,  of  course,  arise  equally 
whether    the   testator  is  dealing 
with  his  own  property,  or  with 
property  over  which  he  has  nierely 
a    power    of     appointment,   ami 
whether  that  power    of  appoint- 
ment is  special  or  general.    Of  the 
former    construction    Falkner    v. 
Butler,  Amb.  514.    Oke  v.  Heath, 
1    Ves.    Sen.    135.    lie    Harries' 
Trust,    Johns.     199.      Carter   r. 
Taggart,   16    Sim.    423,    are  in- 
stances :    of  the  latter,  Easiim  r. 
Appleford,  5  My.  &  Cr.  56.    In  Ik 
Jeaftreson's  Trusts,  L.  R.  2  Eq. 
276,  the  residuary  gift  was  held  to 
apply  to  the  balance,  only  as  to 
the  general  fund  with  which  the 
testatrix  was  dealing,  and  to  con- 
stitute a  gift  of  the  balance,  sub- 
ject to  particular  gifts  out  of  that 
balance  which  failed.    Where  the 
gift  is  a  gift  of  the  residue  subject 
to   particular   gifts   which    fail 
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The  foundation  of  this  general  rule  in  respect  of  lapsed 
legacies  is,  that  the  residuary  clauue  is  understood  to  be 
intended  to  embrace  everything  not  otherwise  effectually 
given ;  because  the  testator  is  supposed  to  take  the  par- 
ticular legacy  away  from  the  residuary  legatee  only  for  the 
Fake  of  the  particular  legatee ;  so  that  upon  the  failure  of 
the  particular  intent,  the  Court  gives  effect  to  the  general 
intent  ig). 

When,  therefore,  from  the  construction  of  the  Will,  the 
presumption  in  favour  of  such  general  intent  is  negatived, 
the  rule  does  not  apply,  and  the  lapsed  legacy  is  undisposed 
of  (//).     Such  is  the  case  of  a  residuary  bequest  to  several  as 
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tliey  will  fall  into  the  residue, 
tven  though  the  failure  does  not 
arise  from  tlie  hajipening  or  not 
liappening  of  the  event  on  the 
happening  or  not  happening  of 
wliich  the  Will  directs  such  a  gift 
to  fall  into  the  residue.  Re  Mere- 
dith's Trusts,  3  C.  D.  757. 

{(j)  Easum  i>.  Appleford,  5  M.  & 
€r.  61,  62. 

(/()  By  the  law  before  the  passing 
of  the  Wills  Act,  a  genera  1  bequest 
diilnot  operate  as  an  execution  of  a 
general  power  of  appointment, 
unless  the  intention  that  it  should 
so  operate  could  be  collected  from 
the  Will,  but  now  by  sect.  27  of 
that  Act  it  is  enacted  that :  "  A 
henuestof  the  personal  estate  of  the 
testator,  or  any  becjuest  of  jiersoual 
property  described  in  a  general 
manner,  shall  be  construed  to  in- 
tiiule  any  personal  estate,  or  any 
personal  estate  to  which  such  de- 
scription shall  extend  (as  the  case 
may  be),  which  he  may  have  power 
to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as 
an  execution  of  such  power,  unless 
a  contrary  intention  nliall  appear 
by  the  Will."    Tlie  result  of  this 


is,  that  the  onus  of  proving  that 
the  testator  did  not  intend  to 
execute  the  power  is  now  thrown 
on  tl'.ose  who  deny  that  the  re- 
siduary bef[uest  in  question  so 
operates.  The  fact  of  property 
being  spccitically  appointed  does 
not,  if  the  appointment  fails, 
show  an  intention  that  a  residuary 
gift  should  not  operate  under 
sect.  27,  ur:  an  execution  of  the 
power.  Re  Spioner's  Trusts,  2 
Sim.  N.  S.  129.  Kernard  r.  Min- 
shuU,  Johns.  27().  It  will  be  ob- 
served that  the  section  says  "  any 
personal  estate  which  he  may  have 
power  to  appoint  in  any  manner 
he  may  think  proper,"  and  apidies 
therefore  only  to  a  general  power, 
that  is  a  power  which  is  general  in 
regard  to  its  objects,  not  a  power 
that  is  general  as  regards  tlie 
manner  of  its  exercise.  Re  Powell's 
Trusts,  3!)  L.  J.  Ch.  188,  In  the 
case  of  a  limited  power  the  re- 
siduary bequest  nmst  be  in  such 
terms  as  to  show  an  intention  to 
execute  the  power,  and  must,  of 
course,  be  in  favour  of  an  object  of 
the  power,  liut,  when  these  con- 
ditions can  bo  found  in  the  re- 
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tenants  iu  common  (<") :    The   share  of    one,   dying  in  the 
testator's  lifetime,  does  not  pass ;  hocause,  the  testator  having 


siilmiry  bequest,  the  power  will 
be  held  to  be  executed ;  and  this 
will  be  80  even  though  the  Will 
contain    an    appointment    which 
fails  by  reason  of  the  ajtpoiutee 
not  liein^'  within  the  po^ver,  and 
the  ipsiduary  legatee  will  in  such 
case  take  the  portion  of  the  funil 
badly  appointed.      Jlc  ileiedith's 
Trusts,  3  C.  D.  757.     lie  Hunt's 
Trusts,  31  V.  D.  308.     There  is  a 
distinction     between    a    general 
power    of    appointment     and    a 
limited    power    of    appointment 
amongst  a  particular  class.  AVliere 
the  power  of  ai^pointment  is  gene- 
ral, tliere  is  a  tendency  to   hold 
that  the  appointment,  which  fails 
as  to    the  particular  benefit  in- 
tended to   be    bestowed    on    the 
appointee  named,  makes  the  pro- 
perty part  of  the  general  estate  of 
tlie    appointor ;    and    thus    if   a 
person,  having  a  general  power  of 
appointment    by  AVill,    beijueath 
tlie  fund,  tlie  subject  of  appoint- 
ment, to  executors  in  trust,  and 
the    trust  fails    as    regards    the 
particular    oljject,    the     resulting 
trust  will  be  iu  favour  of  the  next 
of  kin,  or  the  residuary  legatee,  as 
tlie  case  may  Ix',  of  the  testator, 
and  not  in  favour  of  the  persons 
entitled  iu  default  of  appointment. 
Brickenden  r.  AN'illiams,  L.  II.  7 
Eq.  310.     AVilkinson  r.  Schneider, 
L.  R.  9  Eq.  423.     In  Easum  v. 
Applefortl,  5  My.  &  Cr.  56,  where 
tile  resulting  trust  was  held  to  be 
in  favour  of  the  persons  entitled 
in  default   of   appointment,    the 
ground  of  decision  was  that  the 
words  of  the  Will  negatived  the 
intention  to  make   the  property 


part  of  the  general  estate  ;   tlie 
gift  being  construed  as  the  gilt  of 
tlie    balance    of   the    fund   aftir 
deducting  the  amount  previously 
given  out  of  it,  and  not  as  a  .yift  of 
the   entire    fund    subject  to    tlu' 
previous   gift,  as   in    Ee   Harries' 
Trust,  Johns.  199.     The  question 
whether  the  donee  of  a  general 
power  of  ai>pointment  has  by  his 
Will  made  the  property  subject  tn 
the  power  his  own  for  all  puiposes, 
or  has  taken  it  out  of  the  iustni- 
ment  creating  the  powe    only  f(jr 
the  limited  purpose  of  gi .  iug  cITet  t 
to  the  pai'ticular  disposition,  is  a 
question  of  intention.    The  mere 
appointment  of  an  executor  is  not 
sutficient    in    itself    to  show  an 
intention  to  do  so.     Re  Davids' 
Trusts,   L.    R.    13   E(j.   163.    7,'e 
Thurston,  32    C.    D.    COS.     See 
also  ]'('.   Pinede's   Settlement,  12 
C.   D.  6(57.     lie  Van  Hagan,  Hi 
CD.  18.  Vi'dckeringill's Estate,  17 
C.  D.  151.    Willoughby  Osborne 
V.  Holyoake,   22   C.   D.   238.    A 
power  of  appointment  in  favour  of 
any  person  or  persons  except  A. 
is  not    a  general    jiower   witliiu 
sect.   17,  but  may,  it  seems,  be- 
come   80    through  the  death   of 
A.    at    the    time    the   i)ower    is 
exercised.     Jie  Byron's  Settlement, 
[1891],    3    Ch.    474.     A   general 
bequest  will  not    operate    umk'i 
sect.  27  as  an  execution  of  a  power 
to  appoint  by  Will  or  codicil  ex- 
pressly  referring    to    the   jjower, 
Jie  Phillips,  41  C.  ]).  41 7.    Phillips 
V.  Cayley,  43  C.  D.  222,  overiuliiig 
lie  Marsh,  38  G.  D.  630.    Where 


(i)  See  infra,  p.  1327 
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a  gi'iiL'ial  power  of  appointment  of 
real  ustate  by  deed  or  Will  has 
been  completely  exercised  by  deed, 
a  general  devise  by  the  AVill  of  the 
donee  of  the  power  subsecpient  to 
the  deed  will  not  j)er  te  amount, 
by  virtue  of  sect,  27,  to  an  exercise 
of  a  power  of  revocation  and  new 
appointment :  Pomfret  v.  Perring, 
5  Ue  G.  M.  &  G.  775.  Palmer  v. 
Newell,  20  Beav.  32.  Charles  v. 
Burke,  43  C.  D.  223,  note,  lie 
Brace  [1891],  2  Oh.  671.  Where 
there  is  a  general  power  and  a  re- 
siduary gift  dealing  with  property 
of  the  description  included  in  the 
power,  the  power  will  be  executed 
by  virtue  of  sect.  27,  although 
there  may  be  no  reference  in  the 
residuary  gift  to  the  power.  Wilday 
c.  Baniett,  L.  E.  G  E4.  193.  So  a 
pecuniary  bequest  not  referring  to  a 
general  power  of  a])pointment()ver 
pei'sonal  estate  may  operate  under 
sect.  27  as  an  execution  of  the  power. 
Wiklay  V.  Barnett,  L.  II.  G  E(£.  193, 
Ik  Wilkinson,  L.  R.  4  Ch.  587.  So  a 
general  bequest  contained  in  a  Will 
prior  to  the  instrument  creating 
the  power  may  operate  as  an  exer- 
cise of  the  power,  and  the  execu- 
tion of  the  instrument  containing 
the  power  and  the  circumstances 
under  which  it  was  executed  cannot 
be  hidked  at  to  show  a  contraiy 
intention ;  Boyes  v.  Cook,  14 
C.  D.  53,  (piestioning  lie  Ruding's 
Settlenrent,  L.  R.  14  E(i.  2(56. 
And  it  would  appear,  notwith- 
standing the  observations  of  Lord 
St.  Leonards  (Sug.  Pow.  8th  ed. 
p.  306),  that,  even  in  the  case  of  a 
power  in  a  settlement  created  by 
the  testator  himself,  it  is  not  neces- 
8ary  that  the  Will  should  show  an 


intention  to  defeat  the  settlement, 
but  a  residuary  bec^uest,  thotigh 
defeating  the  settlement,  will 
operate  as  an  execution  of  the 
power,  unless  a  contrary  intention 
appear  in  the  Will.  See  lie 
Clark's  Estate,  14  C.  1).  422,  and 
the  observations  therein  on  Moss 
V.  Harter,  2  Sm.  &  G,  458. 
But,  although  a  settlement  cannot 
be  looked  at  to  lind  a  contrary 
intention,  it  may  be  looked  at  to 
see  whether  the  general  Ijeijuest 
complies  with  the  jjower.  Thus 
where  a  testator  in  1858  made  a 
Will  containing  a  general  re- 
siduary devise  ;  and  afterwards 
executed  a  settlement,  whereby  he 
conveyed  to  trustees  certain  free- 
hold property  in  trust  for  him- 
self for  life,  remainder  to  E,  for 
life,  remainder  as  he  by  last  Will 
should  appoint,  and  in  default  for 
E.  in  fee,  and  8ubse(piently  in 
1862  by  a  Will  commencing  "  Tliift 
is  my  last  AVill,"  in  pursuance  of 
the  power  in  the  settlement, 
charged  the  freehold  with  an  an- 
nuity and  appointed  executors, 
but  made  no  other  disposition,  and 
both  Wills  were  admitted  to  pro- 
bate, it  was  held  that,  having 
regard  to  the  terms  of  the  power, 
the  testator  had  indicated  an  in- 
tention, that  the  WiU  of  1862 
alone  should  operate  as  en  execu- 
tion of  the  power,  and  tJiat  con- 
secpiently  the  residuary  devise  in 
the  Will  of  1858  was  not  a  due 
execution  of  the  power.  Pettinger 
V.  Ambler,  L.  R.  1  Eip  510. 
Whether  a  codicil  can  be  lead  with 
a  Will  for  the  purpose  of  finding 
a  contrary  intention,  quare,  lie 
Clark's  Estate,  14  C.  D.  422.     A 
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to  their  number,  it  would  not  be  consistent  with  such  de- 
clared intention  to  give  to  the  survivor  a  larger  proportion  (j). 
So  where  a  testator  gave  one-third  of  the  residue  to  A.,  and 
another  one-third  to  B.,  and  as  to  the  other  one-third  thereof, 
gave  500Z.  to  C,  and  the  remainder  thereof  to  D. ;  and  C. 
died  in  the  lifetime  of  the  testator;  it  was  held  that  the 
500L  belonged  to  the  next  of  kin,  as  undisposed  o{{k). 

Again,  the  testator  may,  by  the  terms  of   the  bequest, 
narrow  the  title  of  the  residuary  legatee,  so  as  to  exclude 


pr)\vei'  to  appoint  a  sum  not  exceed- 
iiii^  a  certain  amount  to  be  raised 
and  applied  an  the  donee  should 
think  fit,  may  be  exercised  by  a 
general  devise  under  sect.  27.  lie 
Jones  .34  C.  I).  (ir>.  Sect.  27  ha.-*, 
as  we  have  seen,  no  application 
to  limited  powers  of  appointment, 
that  is  to  powers  of  appointment 
limited  as  to  the  objects  or  class 
in  whose  lavourthey  maybe  exer- 
I'ised.  In  such  cases  the  question 
whether  a  residuary  devise  or 
bec[uest  operates  as  an  execution 
of  the  power  is  a  question  of  the 
intention  of  the  testator  to  be 
1,'athered  from  the  terms  of  the 
AVill,  and  it  does  not  seem  useful 
to  set  out  in  detail  the  cases  in 
which  the  question  of  intention 
has  been  determined,  because  the 
(question  must  in  each  case  turn 
upon  the  terms  of  the  particular 
Will  and  the  surrounding  circum- 
stances. The  following  are  some 
of  the  princijial  cases  which  have 
been  decided  in  late  years :  lie. 
Gratwick's  Trusts,  L.  R.  1  £(£. 
1 77.  Butler  v.  Gray,  L.  R.  5  Ch.  2(5. 
Wildbore  v.  (Jregorj^,  L.  R.  12  Eq. 
482.  Re  Teape's  Trusts,  L.  R.  16 
Eq.  442.  Thornton  v.  Thornton, 
L.  R.  20  Eq.  r)99.  Ke  Meredith's 
Trusts,  3   C.   1).   757.     Ames  v. 


Cadogan,  12  C.  D.  868.  7tV  Swin- 
burne, 27  (!.  D.  696.  Von  Brock- 
dorff  V.  Malcolm,  30  C.  D.  172. 
Re  Wait,  30  C.  D.  6 1 7.  A'e  H  luit's 
Trusts,  31  0.  D.  308.  Re  Mills, 
34  C.  D.  186.  Re  Cotton,  40  C.  1). 
41.     Re  Williams,  42  C.  D.  93. 

(j)  Easuni  v.  Appleford,  5  11.  & 
Cr.  56,  62. 

{k)  Lloyd  V.  Lloyd,  4  Beav.  231. 
See  also  Accord.  Skrymsher  r. 
Northcote,  1  Swanst.  666.  Harris 
('.  Davis,  1  Coll.  416.  See  further 
Master  v.  Laprimaudaye,  2  Coll. 
443.  Clowes  i\  Clowes,  9  Sim.  403. 
See  also  Accord.  Lightfoot  v.  Bur- 
stall,  1  Henim.  &  M.  546,  where 
there  was  a  direction  that  one  uf 
the  shares  of  the  residue  on  a  cer- 
tain contingency  should  sink  into 
the  residue,  and  be  held  andapplied 
accordingly.  See  also  Humble  v. 
Shore,  ibid.  550,  note  (a).  7  Hure, 
247.  Sykes  v.  Sykes,  L.  R.  3  Ch. 
301.  Re  Barker's  Estate,  15  C.  I). 
635.  Inthe  cn8es,however,of Craw- 
shaw  V.  Crawshaw,  14C.  D.  817,  and 
Re  Rhoades,  29  C.  D.  142,  where 
in  a  Will  there  was  a  direction  that 
the  respective  shares  should  "  fall 
into  the  residue,"  it  was  held  that 
they  were  not  undisposed  of  by 
the  testator,  but  were  divisible 
among  the  other  legatees. 


w 
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him  from  lapsed  legacies  :  As  where   it  appears  to  be  the 
intention  of  the  testator  that   the  residuary  legatee  should 
have  only  what  remained  after  the  payment  of  legacies  {I). 
Affain,  the  testator  may,  by  the  terms  of  the  Will,  so  ofrf'^uary 

o      '  J'     J    ^  '  legatee  par- 

circumscribe  and  confine  the  residue,  as  that  the  residuary  tially. 

legatee,  instead  of  being  a  general  legatee,  shall  be  a  specific 
legatee,  and  then  he  shall  not  be  entitled  to  any  benefit 
accruing  from  lapses,  unless  what  shall  have  lapsed  consti- 
tute a  part  of  the  particular  residue  (m).  Thus,  in  Cook  v. 
Oakley  (n),  A.,  on  board  a  ship,  made  his  Will,  and  gave  to 
his  mother,  if  alive,  his  gold  rings,  buttons,  and  chests  of 
clothes,  and  to  his  executor,  who  was  on  board  with  him, 
his  red  box,  arrack,  and  all  things  not  before  bequeathed ; 
and  at  the  time  of  making  his  Will  he  was  entitled  to  a 
considerable  leasehold  estate  by  the  death  of  his  father,  of 
his  right  to  which  he  was  ignorant :  It  was  holden,  that  A.'s 
executor  was  legatee  of  a  particular  residue,  namely,  of 
what  the  testator  had  on  board  the  ship ;  and  such  legacy 
excluded  him  from  the  general  residue :  But  that  as  A.'s 
mother  died  in  his  lifetime,  his  rings,  buttons,  and  chests 
of  clothes  lapsed  into  such  particular  residue,  and  devolved 
on  his  executor,  not  as  execui  but  as  legatee  of  such 
particular  residue  (o).  And  even  though  the  word  "  residue" 
bo  employed  by  the  testator,  yet  if  it  appears,  on  the  con- 
struction of  the  whole  Will,  that  he  meant  to  use  it  in  a  more 
restricted  sense  than  that  of  its  large  and  general  sense,  com- 
prehending whatever  of  his  personal  estates  in  the  events 
which  happen  turns  out  to  be  undisposed  of,  the  Court  is 
bound  to  construe  it  in  such  restricted  sense  {p). 


I 


(/)  Davers  v.  Dewes,  3  P.  AVnia. 
40.  Atty.-Geii.  v.  Johnstone,  Aiubl. 
677.  Gibson  v.  Hale,  17  Sim.  12S}. 
It  ivas  said  Ly  Lord  Eldoii,  in 
Blaml  V.  Lamb,  2  Jac.  &  Walk. 
406,  that  very  special  words  are 
rer^iiired  to  take  a  bequest  of  the 
residue  out  of  the  general  rule. 

(m)  Toller,  343. 


(n)  1  P.  ■Wms.,302. 

(o)  See  also  2  Rop.  Ley.  58!), 
3rd  edit.  De  Trau jrd  v.  Tempe.st, 
21  Beav.  5(54. 

{p)  Green  v.  Pertwee,  5  Hare, 
249.  S.  C.  sub  7iom.  Greer  v. 
Pertwee,  15  L.  J.  Ch.  372.  Jull 
V.  Jacobs,  3  C.  D.  703,  705. 
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Where  the  residuary  estate  is  bequeathed  to  several  perRons 
in  joint  tenancy,  if  one  or  more  of  them  happen  to  die  in  the 
lifetime  of  the  testator,  or  after  his  death,  but  before  tlie 
severance  of  the  joint  tenancy  (</)  in  the  residue,  their  shares 
will  survive  to  the  others  (/•)•     But  if  the  residue  be  given  to 
several  as  tenants  in  common,  the  shares  of  the   deceased 
shall  not  go  to  the  survivors,  but  shall  devolve  on  the  testator's 
next  of  kin,  according  to  the  Statute  of   Distributions,  as 
so  much  of  the  personal  estate  remaining  undisposed  of  hy 
the  Will,  in  case  the  death  happened  in  the  lifetime  of  the 
testator ;  or  shall  go  to  the  personal  representatives  of  the 
deceased  legatee,  in  case  his  death  took  place  after  that  of  the 
testator  (s) . 
joint  tenants :        In  Perkins  v.  Baynton  {t),  indeed.  Lord  Thurlow  doubted 
whether  there  could  bo  a  joint  tenancy  of  a  money  legacy, 
and  said  that  there  was  no  case  of  a  residue  given  to  persons, 
not   executors,  where  they  have   been  considered   as  joint 
tenants.     But  in  Crooke  v.  De  Vandes  («),  Lord  Eldon  stated, 
that  upon  the  doubt  thus  expressed  by  Lord  Thurlow,  he, 
at  the  time  looked  at  some  of  the  original  Wills  in  Doctors' 
Commons,  where  a  construction  had  been  put  on  them,  and 
he  made  up  his  mind  upon  the  point,  upon  which  he  had 
never  had  any  doubt  since,  that  a  simple  bequest  of  a  legacy 
or  a  residue  of  personal  property  to  A.  and  B.,  without  more, 
is  a  joint  tenancy ;   and  it  is  upon  the  other  side  to  show 
from  some  part  of  the  context  applying  to  that  bequest,  that 
the  words  are  not  to  have  their  legal  operation  (x).     Again, 


((/)  As  to  what  amounts  to  a 
severance,  see  2)ost,  p.  1340. 

(r)  Webster  v.  Webster,  2  P. 
Wins.  347.     Ante,  ^.  1080. 

(.s)  Bagwell  v.  Dry,  1  P.  Wins. 
700.  Page  v.  Page,  2  P.  Wins. 
489.  Painter  v.  Salisbury,  cited 
in  Bennet  v.  Bachelor,  1  Ves. 
(57.  Peat  v.  Chapman,  1  Ves.  Sen. 
.543.     Ante,Yih  1080,  1322. 

(0  1  Bro.O.  C.  118, 


(it)  i)  Ves.  204. 

(.'c)  So  a  joint  tenancy  is  creatwl 
by  a  bequest,  without  any  words  of 
severance  to  "  children  : "  Mence 
V.  Bagster,  4  De  G.  &  Sni.  1G2. 
Williams  v.  Hensman,  1  Jolms.  & 
H.  r)46.  Noble  v.  Stow,  29  Beav. 
409.  Kenworthy  v.  Ward,  1 1  Hare, 
196.  M'Gregor  v.  M'Gregor,  1  J)e 
G.  F.  &  J.  (53;  ui  "wife  and 
children  :  "    Armstrong   r.    Arm- 
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in  J(i  -kson  v.  Jackson  (y),  the  same  learned  Judge  observed, 
that  it  is  clear  that  where  a  residue  of  a  personul  estate, 
consisting  of  a  great  variety  of  particulars,  is  left  to  two 
persons,  their  executors,  administrators,  and  assigns,  the 
effect  is  a  joint  tenancy  (z). 
Bnt  where  a  money  legacy  or  a  residue  is  given  to  more  tenants  in 

,  ,  IP  •  7  •  7     7  common. 

persons  than  one,  by  any  mode  ot  expression  icliich  denotes 
<i  scvcrnncp,  the  legatees  will  be  tenants  in  common :  As 
whcra  the  gift  is  to  A.  and  B.,  "  share  and  share  alike  "  (a), 
or  "equally  to  be  divided  between  them  "  (6),  or  "  respec- 


stron;;,  L.  R.  7  Eti.  518.  Newill  v. 
Newill,  L.  R.  7  Ch.  253 ;  or  "sur- 
vivow: "  Jones  r.  Hall,  1(5  Sim.  500. 
Lt-ij^h  V.  Mosley,  14  Beav.  605  ;  or 
'•  next  of  kin : "  Withy  v.  Man<,'les, 
10  CI.  &  ¥.  215.  IJaker  v.  Gibson,  1 2 
Beav.  101.  Secnx,  as  to  "  next  of 
kin  under  the  Statute  of  Dif-trilm- 
tions,"  where  it  is  apparent  tliat  the 
testator  refers  to  tlie  statute  as 
defining  not  only  the  persons  who 
are,  but  also  the  title  by  which 
tliey  are  to  take :  Horn  r.  Cole- 
man, 1  Sni.  &  G.  lOO.  See  also 
Godkin  V.  Murphy,  2  Y.  &  Coll. 
351.  Jenkins  v.  Gower,  2  Coll. 
r).??.  Be  Greenwood's  Trusts,  3 
(iiff.  390.  Bullock  v.  Dowries,  9 
H.  L,  C.  1.  Ec  Eanking's  Settle- 
ment, L.  R.  6  Ef^.  (iOl.  Antf, 
p.  983,  note  («). 

iy)  9  Ves.  595. 

(.'.)  See  also  Swaini>  r.  Burton, 
15  Ves.  370,  371.  Cookson  v. 
Binijham,  17  Beav.  262.  Jfi >rj,'an  v. 
Britten,L.R.  13  Eq.  28.  Before  the 
Married  Women's  Property  Act, 
1882,  where  a  bequest  was  matle 
to  a  husband  and  wife,  a  kind  of 
joint  tenancy  was  created  called  a 
tenancy  by  entireties,  that  is  to  say, 
the  husband  and  '-ife  were  tri'uted 
as  one  person  in  law,and,  as  aj,'ainst 
other  legatees  of  shares  took  only 


one  .ihare  between  them,  and  the 
wife  had  no  equity  to  a  settlement 
out  of  that  .share  :  Atcheson  v. 
Atcheson,  11  Beav.  485.  Alder  v. 
Lawless,  32  Beav.  72.  Ward  v. 
Ward,  14  C.  D.  506.  Re  Bryan, 
14  C.  D.  516.  Since  the  Act  the 
husl)and  and  wife  each  take  one- 
half  of  the  joint  .share,  but  the 
tenancy  still  remains,  notwith- 
standinrj  the  statute,  a  tenancy 
by  entireties,  that  is  to  say,  the 
hn.sband  and  wife  are  treated  as  one 
person,  and  only  take  one  share. 
L'c  Sfarch,  27  C.  I).  166.  lie  Jupp, 
3!)  C.  D.  148.  A  sli<,'ht  indication 
that  the  husband  aud  wife  shall 
each  take  a  separate  share,  is  suffi- 
cient to  jirevent  the  application  of 
the  doctrine  that  they  take  one 
share  between  them.  Dias  r.  De 
Livera,  5  A.  C.  123.  lie  Dixon, 
42  C.  D.  300.     See  ante,  p.  961. 

(rt)  Heathe  v.  Heathe,  2  Atk. 
122.  Novmau  r.  Eraser,  3  Hare, 
84  ;  or  "  in  equal  shares  :  "  Hrown 
V.  Oakshott,  24  Beav.  254. 

(/))  Bryan  v.  Twigg,  L.  R.  3  Eq. 
433.  L.  R.  3  Ch.  183.  Where  a 
testator  gave  one-fourth  of  his 
residuarj'  estate  to  trustees,  in  tnist 
for  his  wife  for  life,  and,  after 
her  decease,  in  trust  for  and  to  be 
equally  divided  amongst  all  hi.s 
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tively  "  (c),  or  "  between  them  "  {d),  or  "  participate  "  (,). 
Again,  where  there  id  a  bequest  to  A.  for  life,  and  after  her 
decease,  to  her  children,  when  they  arrive  at  the  age  of 
twenty-one  years,  the  children  who  attain  twenty-ono  will 
necessarily  take  as  tenants  in  common,  though  there  are  no 
words  of  severance  used  in  the  bequest ;  because  it  has  been 
said,  it  is  contrary  to  the  rule  of  law  that  persons,  who  aro 
to  take  at  different  times,  can  take  as  joint  tenants  (/). 


children  who  shouhl  he  then  living, 
and  tiie  i.ssiie  of  sucii  of  them  iia 
shouUl  he  then  deiidi  such  issue 
tjikin;,'  only  the  part  or  share  which 
his,  her,  or  their  deceased  jmrunt  or 
jiarents  would  have  been  entitled 
to  if  living  ;  and  two  children,  and 
two  <;randchil(lren  the  issue  of  a 
deceased  child  of  the  testator,  were 
living,'  at  the  death  of  the  widow  ; 
it  was  held  that  the  two  grand- 
childri'n  look,  rts  bctwcm  them- 
selves, as  joint  tenants,  and  not  as 
tenants  in  connnon :  Bridge  v. 
Yates,  12  Sim.  645.  See  also 
Amies  v.  Skillern,  14  Sim.  428. 
Penny  v.  Clarke,  1  D.  (1.  F.  &  J. 
431, 4  jier  Turner,  L.  J.,  Leak  v. 
M'Dowall,  32  Beav.  28.  Lanphier 
r.  Buck,  2  Dr.  &  Sm.  484.  Heas- 
man  v.  Pcar.se,  L.  R.  11  E^.  522. 
L.  R.  7  Ch.  275.  Hodges  v.  Grant, 
L.  R.  4  E(i.  140. 

(c)   Heathe  v.  Heathe,   2  Atk. 
122.     So  if  there  l)e  a  bequest  to 

A.  for  life,  with  remainder  to  B.  C. 
and  D.,  with  a  substitutional  gift  of 
their  "respective  shares,"  in  case 
of  the  death  of  any    of   them  ; 

B.  C  &  D.  take  as  tenants  in 
common  :  Ivc  v.  King.  16  Beav. 
46.  .  See  al.'so  Shephei-dson  v.  Dale, 
12  Jur.  X.  S.  156.  But  a  bequest, 
in  case  of  the  death  of  any  one  of 
several  legatees  before  his  or  her 
share  shall  become  payable, "  to  his 


or  her  childreii,  respectivehi,"  is  a  gift 
to  such  children  as  joint  tenants : 
Re  Hodgson's  Trusts,  1  K.  &  j. 
178. 

(d)  Lashbrook  v.  Cock,  4  Mer. 
70.  Richardson  v.  Richardson,  14 
Sim.  526.  Att.-Gen.  v.  Fletcher, 
L.  R.  13  E(|.  128.  A  gift  to  twc, 
"  with  benefit  of  survivorship," 
as  to  a  moiety  is  a  tenancy  in 
common  :  Paterson  v.  Rolland,  28 
Beav.  347.  See  also  Iladdelsey  i: 
Adams,  22  Beav.  2C6.  Ryves  r. 
Ryves,  L.  R.  11  Eq.  539.  A  gilt  nf 
a  residue  to  be  equally  disposed 
of  between  five  of  the  testator's 
children,  whoni  he  named,  is  a 
gift  to  them  as  tenants  in  com- 
mon :  In  the  goods  of  Pile,  2  Sw. 
&  Tr.  628.  Sue  further  as  to  wliat 
are  words  of  severance,  Arnistroiii,' 
V.  Armstrong,  L.  R.  7  Eq.  518. 
Re  Wilford's  Estate,  11  C.  D.  267. 

(c)  Robertson  v.  Fraser,  L.  K.  G 
Ch.  696. 

(/)  Woodgate  i».  Unwin,  4  Sim. 
129.  This  reason  is  ill-founded 
(see  Ken  worthy  v.  Ward,  11  Hiire, 
196.  M'Gregor  v.  M'Gregor,  1 
De  G.  F.  &  J,  63.)  But  tlie 
decision  itself,  may,  it  should 
seem,  be  supported  on  the  ground 
that  all  joint  tenants  must  take 
the  same  quantity  of  interest, 
whereas  in  that  case  some  of  the 
co-tenants    might    take     vested, 
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Where,  however,  words  which,  according  to  the  ordinary 
rule  constitute  a  tenancy  in  common,  are  combined  with,  or 
followed  by,  others  which  would  make  a  tenancy  in  common 
inconsistent  with  the  manifest  design  or  the  subsequent 
bequest  of  the  testator,  they  may  be  taken  to  indicate,  not 
the  nature,  bat  the  proportion  of  the  interest  each  party  is 
to  take :  As  where  there  is  a  bequest  to  two  persona 
"respectively  in  equal  shares  "  of  the  interest  and  dividends 
only  of  the  residue  of  the  testator's  estate,  and  the  corpus  of 
the  residue  is  not  to  be  divided  or  possessed  until  after  the 
decease  of  the  two,  and  then  it  is  to  be  divided  amongst  such 
of  their  children  only  as  shall  be  living  at  the  death  of  the 
survivor,  per  capita  and  not  per  stirpes  (</). 

A  considerable  difficulty  arises  where  words  of  severance  Words  of 
are  used  in  the  bequest,  sufficient  to  constitute  a  case  of  toVbatVn<«l 
tenancy  in  common,  accompanied  by  words  of  survivorship,  *'"^^  ''*^®''" 
inconsistent  with  such  a  tenancy  ;  as  if  a  residue  be  be- 
queathed to  two   or  more  equally  to  be   divided  between 
ihera,  and  the  survivors  or  survivor  of  themQi).     In  Cripps 
\.Wolcott(i),  Sir  J.  Leach,  V.-C,  said,  that  he  considered 
it  now  settled,  that  in  the  case  of  such  a  bequest,  if  there  be 
no  special  intent  to  be  found  in  the  Will,  the  survivorship  , 

is  to  be  referred  to  the  period  of  division  :  And  that  if  no 


others  contingent  interests,  ibid. 
UTiere,  however,  there  is  a  gift  to 
A.  for  life,  and  afterwards  to  his 
children,  and  the  vesting  of  their 
shares  is  not  made  contingent 
on  attaining  twenty-one,  they  take 
as  joint  tenants,  notwithstanding 
they  came  into  esse  at  different 
periods :  Ruck  v.  Barwise,  2  Dr.  & 
Sm.  510. 

(g]  Pearce  v.  Edmeades,  3  Y. 
&  C.  246.  See  also  Currie  v. 
Gould,  4  Beav.  117.  McDermott 
r.  Wallace,  5  Beav.  142.  Vander- 
plank  V.  King,  3  Hare.  1.  Doe  v. 
%le,  13  Q.  B.  10().  Abrey 
f.  Newman,  16  Beav.  431.    Beg- 

W.B.--V0L.  II. 


ley  V.  Cook,  3  Drew.  662. 
Cranswick  v.  Pearson,  31  Beav. 
626.  See  also  Edwardes  v.  Jones, 
33  Beav.  348.  Re  White'.s 
Trusts,  1  Johns.  656.  Re  Phene's 
Trusts,  L.  R.  5  Eq.  346.  Apple- 
ton  V.  Rowley,  L.  B.  8  Eq.  139. 
Bryan  v.  Twigg,  L.  R.  3  Ch. 
183. 

{h)  See  Taaffe  v.  Conmee,  10 
H.  L.  C.  64,  78,  as  to  the  validity 
of  such  a  limitation,  and  the  dis- 
tinction between  such  a  survivor- 
ship, and  that  involved  in  an  estate 
of  joint  tenancy.  See  also  Had- 
delsey  v.  Adams,  22  Beav.  266. 

(t)  4  Madd.  15. 
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previous  interest  be  given  in  the  legacy,  then  the  period  of 
division  is  the  death  of  the  testator,  and  the  survivors  at  his 
death  will  take  the  whole  legacy :  But,  if  a  previous  life 
estate  be  given,  then  the  period  of  division  is  the  death  of 
tenant  for  life,  and  the  survivorc  at  such  death  will  take  the 
whole  legacy  {k). 
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(/;)  Tliis  lule,  thougli  certainly 
(Apposed  to  several  previous  cases, 
iind  regarded  by  very  hig'.i  autlio- 
rity  (see  the  judgments  of  Lord 
(.'ottenham,  in   Pearson  v.    Cnsa- 
niajor,  1    Maclean  &  Rob.   App. 
( 'ases,  714,  and  in  Wordsworth  v. 
Wood,  4  M.  &  Cr.  645,  and  of 
Lord  Campbell,  S.  C.  in  Dom.  Proc. 
1  H.  L.  C.  156)  as  not  settled,  has 
been    frequently   recognised    and 
acted  u])on,  and  is  now  fully  estab- 
lished :  See  Dorville  v.  Wolff,  15 
Sim.  r.lO.     Davies  v.  Thome,  3  De 
G.  Si.  Sm.  347.    Neathwayu  Reed, 
3  De  C3.  M.  &  G.  18.     Spurrell  i-. 
Spurrell,  11  Hare,  54.     Huffam  v. 
Hubbard,  16  Beav.  579.  McDonald 
r.   Brvce,    ihid.   581.      Carver    i'. 
Burgess,  18  Beav.  541  ;  attirmed,  7 
De  G.  M.  &  G.  96.     Stevenson  v. 
GuUan,  18   Beav.   590,    He  Prit- 
chard's  Trust,  3  Drew.  163.     Lit- 
tlejohns   v.   Household,  21    Beav. 
:J9.     Howard  v.  Howard,  ibid.  550. 
Hind  V.  Selby,  22  Beav.  373.    Lill 
V.  Lill,  2.1  Beav.  44C.     Cambridge 
r.  lions,  25  Beav.  415.     N->vill  r. 
Boddani,  28  Beav.  554.    Hearn  v. 
Baker,  2  K.  &  J.  383.     Vorley  v. 
Ricliardson,  8  De  G.  M.  &  G.  120. 
Crawhall's Trusts, ifitW. 480.  Knight 
r.   Poole,   32  Beav.  518.     D.ake- 
ford  V.    Drakeford,  33  Beav.  43. 
Blnckmore  v.  Snee,  1  De  G.  &  J. 
454.     Taaffe  v.  Conmee,  10  H.  L. 
C.   64.      Lewis    v.    Tenipler,    33 
Beav.    625.     See    also    Gibbs    v. 


Tait,  8  Sim.  132.  Taylor  v.  Be- 
verley, 1  Coll.  108.  Watson  v. 
England,  15  Sim.  1.  Turing  v. 
Turing,  15  Sim.  139.  Belt  v.  Slack, 

1  Keen,  238.  Eaton  v.  Barker,  2 
Coll.    124.      Wagstaff  v.  Crosby, 

2  Coll.  746.     Corneck  v.  Wadman, 
L.  E.  7  Eq.  80.    Marriott  v.  Abell, 
L.  R.  7  Eq.  478.     But  altLougli, 
according  to  the  doctrine  of  Cripjis 
I'.Wolcott,  survivorship  is  to  be  re- 
ferred to  the  period  of  distribution, 
that  is,  where  the  gift  is  innuediate 
to  the  death  of  the  testator,  so  as 
to  make    it    merely  a  provision 
against  lapse,  yet  the  doctrine  will 
not  apply  if  the  words  of  tlie  Will 
show  that  the  survivorship  is  to 
be  referred  to  a  period  other  tliaii 
that  of  distribution.  Thusin  Bowers 
V.  Bowers,  L.  R.  5  Ch.  244,  tlie 
Court  of  Appeal,  reversing  tlie  de- 
cision of  Malins,  V.-C.,helJ  whcii' 
there  was  an  immediate  gift  to 
ibur  residuary  legatees   and  de- 
visees in  equal  shares,  with  bemlit 
of  survivorship    in    case  any  of 
tiiem  should    die  without   issiU', 
aiid  in  case  any  of  them  should 
die    leaving    children,    then   the 
shares  whether  original  or  accru- 
ing of  each  so  dying  to  go  to  such 
children,   that  the  clause  of  sur- 
vivorship and  the  limitation  over 
to  the  children  of  the  legatees  were 
not  confined  to  tiie  lifetime  of  the 
testator,  and  intended  nierely  to 
guard  against  lapse,  and  that  I  ho 


Oh.  V.  §  I.]     Oj  Words  of  Surirlvor  JUp, 


1331 


Tut  although  the  rale  in  Cripps  v.  Wolcott  is  conformable 
to  reason  and  common  sense,  yet  a  testator  is  not  bound  to 
adopt  that  mode  of  disposing  of  bis  property ;  and  if  he 
express  a  different  intention  according  to  the  natural  importi 
of  the  words  of  his  Will,  the  Court  must  carrj'  that  intention 
into  effect  (/). 


residuary  legatees  did  net  upcui. 
sarvivirgthe  te.stator  at  once  ac- 
quire indefeasible  intere^tf,  in  their 
shares :  and  Lord  Hatherley  in 
liis  judgment  repeated  a  dis- 
approval wliich  he  hud  previously 
expressed  (in  Cooper  v.  Cooper,  1 
K.  &  J.  658)  of  the  doctrine  laid 
down  in  Clayton  v.  Low,  5  B.  & 
Aid.  63G,  that  wheie  a  testator 
mentions  all  the  contingencies,  so 
that  the  first  taker  must  die  under 
some  one  or  other  of  the  circum- 
stances mentioned,  you  are  to  add 
thera  together  so  as  to  make  a 
certainty,  and  then  treat  the  case  as 
if  the  gift  over  were  simply  in  case 
he  shall  happen  to  die  and  restrict 
the  happening  of  that  event  to 
the  testator's  lifetime  in  order  to 
satisfy  the  words  importing  con- 
tingency. Nor  doe-  the  ca.«e  of 
Home  V.  Pdlans,  2  M.  &  K.  15, 
decide  that  indefeasible  vesting  is 
not  without  absolute  necessity  to 
he  suspended  beyond  the  period  of 
distributiou ;  for  though  the  Court 
no  doulit  leans  to  that  construc- 
tion, yet  it  cannot  on  that  ground 
depart  from  the  plain  natural 
meaning  of  the  words  which 
tlie  testator  has  used.  See  Cor- 
iieck  r.  Wad  man,  L.  K.  7  Eii. 
W,  in  which  case  the  W(-rds  "  with 
henefit  of  survivorship  "  were  held 
to  refer  to  tlie  period  when  the 
i-haresof  the  children  became  ab- 
solutely vested  and  not    to    thu 


time  of  payment ;  and  Mt.riiott  v. 
Abell,  ibid,  478.  The  rule  was 
formerly  iJi  ought,  to  be  otherwise 
as  to  real  estate  ;  it  being  con- 
sidered that  indefinite  words  of 
survivorship  should  be  referred  to 
the  death  of  the  testator,  but  it 
has  1)een  e:;pre8Rly  decided  by  the 
Lords  Justices  that  the  rule  applies 
to  real  as  well  as  personal  estate  : 
lie  Gregflon's  Estate,  2  De  O.  J. 
&  Sm.  428,  overruling  Doe  v. 
Prigg,  8  B.  &  C.  2.31.  As  to  the 
period  to  which  the  word  "  then" 
is  to  be  referK^d,  in  a  bequest  to  a 
class  of  persons  "  then  living,"  sec 
Archer  v.  Jegnn,  8  Sim.  446.  Gas- 
kell  V.  Holmes,  3  Hare,  4.38.  1 
Jarm.  851,  note  (m),  4th  edition, 
and  the  cases  there  cited,  Ke 
Eggington's  Trusts,  3  Drewr.  202. 
Olney  v.  Bates,  ibid.  319.  Antt,  p, 
987,  note  (u).  Heasman  v.  Pearse, 
L.  R.  11  Eq.  522,  7  Ch.  660. 

(/)  Wlute  V.  Baker,  2  De  O.  F. 
&  J.  55.  Wilmot  V.  Flewitt,  U 
Jur.  N.  S.  820.  Evans  v.  Evan,^, 
25  Beav.  81.  Thus  the  rule  may 
not  be  applicalde  where  the  (pies- 
Lion  is  as  to  the  effect  of  words 
refen-ing  to  .survivorshij)  in  divest- 
ing a  vested  interest,  especially  in 
instances  of  gifts  to  children  after 
the  determination  of  a  previou.s 
life  estate  :  See  Bouverio  v.  Bou- 
verie,  2  Phill.  Cli.  V.  349.  Trbo 
r.  Newland,  5  1).  G.  M.  &  O.  23(). 
Knight  V.  Knight,  25  Beav.  111. 
r  .''  2 
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It  may  be  here  mentioned,  that  the  word  "  surviving  "  Las 
been  construed  "  other,"  to  give  effect  to  the  apparent  in- 
tention (??/).  Thus  where  a  fund  is  given  between  a  class?  or 
number  of  persons  as  tenants  in  common  for  life,  with 
interests  in  the  nature  of  remainders  to  their  children  re- 
spectively, and  a  valid  provision  is  made  that  in  the  event 
of  the  death  and  failure  of  issue  of  any  of  the  original  takers, 
the  share  of  the  original  taker  or  takers  so  circumstanced 
shall  go  to  the  survivors  or  survivor  of  them,  the  words 
"  survivors  or  survivor "  may,  if  the  scheme  of  the  Will 
requires  it,  be  considered  as  an  expression  of  contrast  used 
for  the  purpose  of  distinguishing  the  takers  not  so  circum- 
stanced, and  therefore  as  meaning  "  others  or  other  "  (w) : 


Evans  v.  Evans,  vhi  supra.  Berry 
V.  Briant,  2  Dr.  &  Sm.  1.  iio 
where  there  was  a  gift  for  life 
followed  l)y  a  gift  to  the  surviving 
children  of  B.  &  C,  or  their 
heirs  and  assigns,  it  was  held  that 
the  rule  did  not  apply,  and  that 
the  period  of  survivorship  was  the 
death  of  the  testator  :  Re  Hopkins' 
Trusts,  2  Heinni.  &  M.  411.  Butit 
must  be  taken  as  the  deliberate 
doctrine  of  the  Court  to  apply 
the  rule  in  every  case  where  no 
very  cogent  reasons  militate 
against  such  a  construction,  ibid. 
414. 

(m)  See  ante,  p.  937,  note  (t), 
where  other  cases  on  this  subject 
are  set  out. 

(n)  Tlie  case  of  Lucena  v.  Lu- 
cena,  7  C.  D.  2B5,  seems  to  es- 
tablish the  following  propositions : 
(i.)  That  where  there  is  a  gift  to 
children  in  shares,  and  a  gift  over 
to  the  surviving  children  of  tlie 
share  or  shares  of  those  dying 
without  issue,  coupled  with  a  gift 
over  in  the  case  of  all  the  children 
dying  without  issue,  the  word 
^'surviving"  will,  in  the  absence 


of  anything  in  the  Will  to  show  a 
contrary  intention,  be  construed 
"other."  (ii.)  That  this  construc- 
tion will  obtain  even  though  some 
of  the  shares  are  settled  and  some 
not.  (iii.)  That,  if  all  the  shares 
are  settled,  the  word  "  surviving  " 
may  be  construed  not  as  "  others," 
but  as  meaning  those  wV.o  survive 
actually  in  person,  or  figuratively 
in  issue,  taking  an  interest  under 
the  Will ;  but  that,  if  some  shares 
are  settled  and  some  are  not,  this 
construction  is  not  admissible.  In 
the  absence  of  a  gift  over  in  the 
event  of  the  death  of  all  the  chil- 
dren of  the  testator  taking  shares 
under  the  Will,  tlie  fact  that  the 
original  shares  are  all  settled  by 
the  Will,  and  that  the  accruing 
shares  which  the  survivors  take  in 
the  share  of  a  child  who  dies  with- 
out issue  are  settled  in  the  same 
way  as  the  original  shares,  is  not 
by  itself  sufHcient  to  show  tliat  the 
word  "survivors"  is  used  other- 
wise than  in  its  proper  sense.  Jl« 
Benn,  29  C.  D.  839.  There  are 
casi's  which  seem  to  suiiport  thf 
contention  that  a  settlement  of 
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But  the  word  "  survivor  "  must  receive  its  natural  construc- 
tion, and  not  be  read  as  meaning  "  other,"  unless  the  nature 
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shares  without  an  ultimate  gift 
over  is  aufficient,  but  it  has  never 
been  decided  that  it  is  so,  and  none 
of  the  latter  cases  tend  to  recog- 
nize it  as  by  itself  sufficient,  ji-er 
Cotton,L.  J.jiii'i.  It  will  be  observed 
that  in  Waite  v.  Littlewood,  L. 
R.  8  Ch.  70,  the  case  in  which 
Lord  Selborne  first  suggested  what 
may  be  called  the  stirpital  con- 
struction of  tile  word  "  surviving  " 
or  "  survivors,"  there  was  an  ulti- 
mate gift  over  in  the  event  of  the 
deatli  of  all  the  children.  Wake  v. 
Varah,  2  G.  D.  348  is  another  in- 
staoce  where  the  ultimate  gift 
over  on  the  ueath  of  all  the 
children  of  the  testator  without 
issue  led  to  the  word  "  survivor," 
in  a  clause  of  accruer,  being  con- 
strued "  fither."  In  that  case  the 
testator  left  the  residue  of  his 
estate  in  equal  shares  to  his  three 
children  for  their  respective  lives  ; 
there  was  an  accrual  clause  and 
an  ultimate  gift  over  in  the  event 
«1  the  death  of  all  the  children 
without  issue  :  n  nd  the  stirpital 
construction  of  ti.  accrual  clause 
was  adopted  in  favour  of  the 
issue  of  a  cliild  of  the  testator, 
hough  that  child  predeceased 
tb  last  survivor  of  the  thrse 
ehi  in.  In  Beckwith  v.  Beck- 
witiK  16  L.  J.  Ch.  98,  where  the 
Will  was  very  similar  but  there 
was  no  ultimate  gift  over  in  the 
Invent  of  tl'i!  death  of  all  the 
children, the  C(jurt  constiued  " sur- 
vivor" strictly,  and  refused  to 
inlopt  the  stirpital  construction. 
The  iniportame  of  the  gift  over 
on  failure  ..f  issue  of  all  the  objects 


as  justifying  the  construction  of 
"  surviving  "  or  "  survivors  "  other- 
wise than  literally,  is  dwelt  on  by 
Kay,  J.,  in  his  judgment  in  Re  Bow- 
man, 41  C.  D.  525,  531,  where  he 
says  that  the  decisions  seem  to  him 
to  establish  the  following  proposi- 
tions :  (1.)  Where  the  gift  is  to 
A.,  B.,  and  C,  equally  for  their 
respective  lives,  and  after  the 
death  of  any  to  his  children,  but 
if  any  die  without  children  to  the 
survivors  for  life  with  remainder 
to  their  children,  only  children  of 
survivors  can  take  under  the  gift 
over.  See  Re  Horner's  Estate,  19 
C.  D.  186.  Re  Benn,  29  C.  D.  839. 
(2.)  If  to  similar  words  there  is 
added  a  limitation  over,  if  all  the 
tenants  for  life  die  without  children, 
then  the  children  of  a  predeceased 
tenant  for  life  participate  in  the 
share  of  one  who  dies  without 
children  after  their  parent.  See 
Waite  V.  Littlewood,  L.R.  8  Ch.  70. 
Wake  V.  Varah,  2  0.  D.  348.  Bad- 
ger V.  Gregory,  L.  R.  8  Eq.  78.  (3.) 
They  also  participate,  although 
there  is  no  general  gift  over, 
where  the  limitations  are  to  A., 
B.,  and  C,  equally  for  their  re- 
spective lives  and  after  the  death 
of  any  to  his  children,  and  if  any 
die  without  childreii  to  the  sur- 
viving tenants  for  life  and  their 
respective  children,  in  the  same 
manner  as  tlieir  oiigiiial  shares. 
See  Hodge  v.  Foi't,  34  Beav.  349. 
Re  Walker'.s  Estate,  12  C.  D.  205. 
It  will  be  seen  from  the  above 
propositions  that  the  learned 
Judge  does  not  consider  ii  general 
gift  over  on  the  extinction  of  thu 
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of  the  disposition  itself,  or  the  context  of  the  Will,  renders  a 
departure  necessary  to  effectuate  the  apparent  intention  of 
the  testator  (o). 

In  Barber  v.  Barber  {p),  a  testator  hy  his  Will  directed, 
that  in  the  event  of  the  death  of  his  son  and  daughter  under 


class  an  absolute  sine  quA  non. 
It  will  be  reraembered,as  is  pointed 
out  iu  this  judgnient,that  although 
there  may  be  older  decisions  which 
seem  to  show  that  "survivors" 
may  easily  be  construed  "  others," 
yet  the  tendency  of  modern  de- 
cisions is  to  adhere  as  closely  as 
may  be  to  a  literal  construction, 
and,  only  in  cases  of  ambiguity  to 
adopt  that  possible  meaning  oi' 
words,  which  is  most  in  conformity 
■with  the  general  scheme  of  the 
Will,  and  avoid  the  consequence 
■which  the  testator  can  hardly  have 
deliberately  intended.  So  again, 
in  the  recent  case  of  King  v. 
Frost,  15  A.  C.  548,  L-jrd  Mac- 
naghten  says  that  the  construction 
of  the  words  "  survivors  and  sur- 
vivor "  as  "  others  or  other  "  is  not 
to  be  adopted,  unless  it  is  required 
to  carry  out  an  intention  apparent 
on  the  face  of  the  Will  which 
would  otherwise  remain  unful- 
filled. It  will  be  observed  in  that 
case  it  was  sought  as  an  alterna- 
tive construction  to  construe  "  sur- 
vivor "as  "longest  liver,"  and  to 
eay  that  the  "  longest  livev"  dying 
without  issue,  took  under  the  ac- 
cruer clause  the  share  which  had 
been  given  to  him  for  life  with 
remainder  to  his  children  in  tail, 
on  his  own  death  as  the  survivor. 
This  construction  was  based  on  de- 
cisions of  Jessel,  M.  R,,  in  Madan 
1).  Taylor,  46  L.  J.  €h.  539,  of 
Fry,  J.,  in  Davidson  r.  Kimpton, 


18  C.  D.  213,  and  of  Chitty,  J., 
in  Re  Roper's  Estate,  41  C.  D.  409, 
but  Lord  Macnaghten  refused  to 
adopt  this  construction  whereby 
the  longest  liver  as  survivor  would 
on  his  own  death  without  i.ssue 
take  indefeasibly  the  share  origi- 
nally intended  for  him  and  his 
children.  The  view  adopted  l>y 
Lord  Macnaghten  adverse  to  tlie 
decisions  in  the  above  cases  seems 
to  have  been  the  view  adopted  by 
Kay,  J.,  in  Re  Mortimer,  54  L.  J. 
Cli.  414,  and  North,  J.,  in  Askew 
V.  Askew,  57  L.  J.  Ch.  629,  suli- 
sequently  to  the  decision  of  Jessel, 
M.  K.,  and  also  the  view  adopted 
by  Sir  W.  Page  Wood  in  Re 
Corbett's  Trusts,  Johns.  591,  prior 
to  that  decision. 

(o)  Crowder  v.  Stone,  3  Russ. 
217.  Cromek  v.  Lumb,  3  Y.  & 
Coll.  565.  Leeming  v.  Sherratt,  2 
Hare,  14.  Smith  v.  Osborne,  6 
H.  L.  C.  375,  393.  Re  Horner's 
Estate,  19  C.  D.  186.  Re  Benii,  29 
C.  D.  839.  "  Survivors  "  has  never 
been  read  "  others  "  when  the  gift 
over  is  to  a  separate  and  distinct 
class :  De  Garagnol  v.  Liardet,  32 
Beav.  608.  When  the  word  "sur- 
vivor "  is  applied  to  a  class  of  per- 
sons and  individuals  of  that  class 
are  named,  its  natural  meaning  is 
"  the  longest  liver  of  those  who  are 
named  : "  Taafle  v.  Conmee,  10  II. 
L.  C.  64. 

(p)  3  My.  &  Cr.  688. 
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twenty-one,  the  property  bequeathed  to  them  should  devolve 
on  and  become  the  property  of  four  persons,  each  particularhi 
named  and  described,  to  be  divided  betwixt  them  in  equal 
proportions,  and  to  their  heirs  for  ever;  which  last-mentioned 
four  persons  he  appointed  executors,  and  he  afterwards 
appointed  two  other  executors  :  One  of  the  four  persons,  and 
also  both  of  the  after  appointed  executors,  renounced  probate, 
and  declined  to  act :  It  was  not  disputed  that  the  bequest 
made  to  these  four  persons  was  made  to  them  as  executors  : 
that  is,  on  condition  that  they  took  upon  themselves  that 
office,  and  consequently,  that  the  one  who  had  renounced 
could  not  claim  his  share  (q) :  But  on  the  one  hand,  it  was 
insisted  that  his  share  was  a  lapsed  legacy,  and  went  to  the 
next  of  kin  of  the  testator ;  while,  on  the  other  hand,  the 
three  other  persons  named  as  residuary  legatees  with  him 
who  had  renounced,  contended  that  they  were  entitled  to 
the  residue  in  thirds,  including,  therefore,  the  share  destined 
for  him:  Lord  Cottenham  decided  that  they  were  not  so 
entitled,  but  that  the  share  had  become  undisposed  of,  and 
belonged  to  the  next  of  kin :  And  his  Lordship,  in  giving 
judgment,  made  the  following  observations : 

"  The  question  to  be  decided  is,  who  are  the  legatees  ?  It 
is  quite  clear  that,  if  the  legatees  had  not  been  appointed 
executors  the  gift  to  them  would  have  created  a  tenancy 
in  common,  and  therefore,  that,  upon  the  failure  of  the 
gift  to  any  one,  his  share  would  have  been  undisposed  of,  and 
that  the  three  others  could  not  have  claimed.  And  it  is 
equally  clear  that,  if  any  other  condition  had  been  imposed 
upon  these  four  tenants  in  common,  upon  which  their  title 
to  the  legacy  was  to  depend,  and  one  had  refused  to  perform 
the  condition,  his  share  would  Lave  been  undisposed  of,  and 
that  the  other  three  could  not  have  claimed  it.  The  gi'ouud 
upon  which  the  title  of  the  executors  who  proved  is  rested, 
leaves  these  propositions  untouched  :  for  it  stands  upon  this 
ground,  that  the  gift  is  to  a  class,  and  that  the  three  executors 
who  proved  constituted  the  class  :  and  it  was  contended  that 
(g)  See  ante,  p.  1147. 
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there  was  no  distinction  between  a  gift  to  executors  as  tenants 
in  common,  and  a  gift  to  certain  persons  as  tenants  in  common 
who  are  afterwards  appointed  executors. 

"  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  class  implies  an  intention 
to  benefit  those  who  constitute  the  class,  and  to  exclude  all 
others ;  but  a  gift  to  individuals  described  by  their  several 
names  and  descriptions,  though  they  may  together  constitute 
a  class,  implies  an  intention  to  benefit  the  individuals  named. 
In  a  gift  to  a  class  you  look  to  the  description,  and  inquire 
what  individuals  answer  to  it ;  and  those  who  do  answer  to 
it  are  the  legatees  described.  But  if  the  parties  to  whom  the 
legacy  is  given  be  not  described  as  a  class,  but  by  their  in- 
dividual names  and  additions,  though  together  constituting  a 
class,  those  who  may  constitute  the  class  at  any  particular 
time  may  not,  in  any  respect,  correspond  with  the  description 
of  the  individuals  named  as  legatees.  If  a  testator  give  a 
legacy  to  be  divided  amongst  the  children  of  A.  at  a  particular 
time,  those  who  constitute  the  class  at  the  time  will  take ; 
but  if  the  legacy  be  given  to  B.,  C,  and  D.,  children  of  A.,  as 
tenants  in  common,  and  one  die  before  the  testator,  the  f;ur- 
vivors  will  not  take  the  share  of  the  deceased  child.  Tbt 
question  must  be,  was  the  intention  to  bequeath  to  those  who 
might  at  the  time  constitute  the  class,  or  to  certain  indivi- 
duals, who,  it  was  supposed,  would  constitute  it  ?  Such 
would  appear  to  be  the  question  to  be  asked,  and  the  point 
to  be  ascertained ;  but  the  more  important  inquiry  is,  whether 
the  authorities  justify  and  support  this  view  of  the  case. 

"In  Pagx.  v.  Page  (r),  decided  by  Lord  King  in  1728,  and 
approved  by  Lord  Talbot  in  1734,  there  was  the  gift  of  a 
residue  to  six  persons,  to  each  one-sixth ;  and  they  were 
appointed  executors  :  It  was  held  that  the  one-sixth  of  one 
who  died  in  the  lifetime  of  the  testator  lapsed  for  the  next  of 
Idn.  In  this  case  there  is  a  gift  to  four  equally,  to  be  divided 
betwixt  them,  i.e.  to  each  one-fourth.     In  Otrenv.  Ou-en{s), 


(r)  2   P.  Wms.  489. 
1326. 
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\M  testator  gave  the  residue  of  his  estate  to  his  two  nieces, 
to  be  equally  divided  between  them,  and  appointed  them 
executrixes  :  One  died  in  the  testator's  lifetime  :  And  Lord 
Hardwicke  said  that  he  had  followed  Page  v.  Page  in 
HoJdcrness  v.  Eeyner ;  and  that  the  reasoning  of  Sir  J. 
Jekyll,  in  Hunt  v.  Berkley  (t),  could  not  bo  supported;  and 
held  that  the  share  intended  for  the  deceased  niece  lapsed 
for  the  benefit  of  the  next  of  kin,  and  did  not  go  to  the 
surviving  niece. 

"In  Knight  v.  Gould (ii),  the  gift  was  of  the  residue  'to  my 
executors  hereinafter  named,  to  pay  my  debts,  legac"  ^s,  &c., 
and  also  to  recompense  them  for  their  trouble,  equally 
between  them ; '  and  three  persons  were  then  named  executors, 
one  of  whom  died  in  the  testator's  lifetime  :  And  Sir  John 
Leach  first,  and  Lord  Brougham,  upon  appeal,  held,  that 
the  two  survivors  were  entitled  to  the  whole :  The  latter 
relied  upon  two  grounds  principally  ;  first,  that  the  persons 
to  take  were  those  who  were  to  perform  the  duties,  and  the 
survivors  were  such  persons ;  secondly,  that  the  gift  was  to 
the  executors  as  a  class  in  terms  ;  for  the  words  '  hereinafter 
named '  were  mere  surplusage,  inasmuch  as  the  result  would 
have  been  the  same  if  they  had  been  omitted,  it  being  abso- 
lutely necessary  to  name  them  in  order  to  appoint  them.  In 
that  case  the  gift  was  to  executors  described  as  such,  in  this 
it  is  to  individuals  particularly  named  and  described.  In 
that,  the  fund  given  was  what  should  remain  after  part  had 
been  administered.  Those  who  were  to  take  and  those  who 
wore  to  administer  were  considered  as  identical. 

"  The  result,  therefore,  of  the  authorities,  supposing  them 
strictly  to  apply,  is  in  favour  of  the  claim  of  the  next  of  kin. 
There  is  the  case  of  Page  v.  Page,  decided  by  Lord  King 
and  approved  by  Lord  Talbot,  and  in  two  cases  approved 
and  acted  upon  by  Lord  Hardwicke ;  whereas,  in  support  of 
the  claim  of  the  acting  executors,  there  is  only  the  case  of 
Hunt  V.  Berkley,  decided,  indeed,  by  a  high  authority.  Sir 

(0  Jr.iaely,  47.     S.   C.   1    Eq.  («)  2  Mylne  &  Keen,  295.     Sue 

Alii.  ^13.  «?!<«,  p.  1082. 
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Jceph  Jekyll,  but  disapproved  by  Lord  Hardwicke,  and 
overruled  by  every  subsequent  case  in  which  the  point  has 
arisen.  It  is  also  to  be  observed  that  the  case  of  Hunt  v. 
Berkley  v.';ulJ  not,  if  it  were  clearly  a  right  decision, 
necessarily  govern  the  present  case ;  because,  in  that  case, 
the  residuary  legatees  and  the  executors  were  the  same,  and 
the  decision  must  have  proceeded  upon  this,  that  the  testator 
did,  in  fact,  intend  to  give  the  residue  to  whomsoever  of  the 
parties  named  might  be  his  executors.  But  it  is  clear  that, 
if  Page  v.  Page,  Holderness  v.  Ileyner,  and  Oxvcn  v.  Owen, 
be  right,  they  necessarily  include  the  present  case;  the 
claims  of  the  next  of  kin  being  much  stronger  in  this  case 
than  in  any  of  those  :  inasmuch  as,  in  all  those  cases,  those 
named  residuary  legatees  and  executors  were  the  same ;  so 
that  the  question  might  arise,  whether  the  intention  was  to 
give  the  residue  to  the  individuals,  or  to  the  class  which 
they  composed  :  whereas,  in  the  present  case,  the  residuary 
legatees  do  not  constitute  any  class  to  which  a  name  can  be 
given,  without  including  the  description  of  residuary  legatees. 
If  the  three  surviving  executors  to  whom  the  share  of  the 
residue  was  given  are  entitled,  they  must  be  so  entitled  as 
constituting  the  class  intended  to  be  benefited  :  but  what  is 
the  clasB  which  they  so  constitute?  Not  the  executors; 
because  there  were  two  other  executors  named  besides  the 
persons  intended  to  be  so  benefited  ;  and  although  the  two 
others  also  declined  to  prove,  so  that  the  three,  in  fact,  are 
the  only  acting  executors,  yet  the  class  of  executors,  as  con- 
templated by  the  testator,  consisted  of  six ;  and  there  was 
clearly  no  intention  to  give  the  benefit  to  such  of  the  six  as 
might  act  as  executors,  for  that  might  have  given  the  benefit 
to  the  two.  This  case,  therefore,  has  nothing  in  common 
with  Knight  v.  Gould,  or  any  other  case  in  which  the  gift  has 
been  construed  to  be  in  favour  of  such  as  might  xct  as 
executors.  If,  then,  the  class  intended  to  take  be  not  such 
as  might,  at  the  time,  be  the  executors,  it  must  be  such  of 
the  executors  named  as  might,  at  the  time,  be  also  of  the 
number  of  the  residuary  legatees  named ;  but  that  is  only 
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another  mode  of  describing  the  residuary  legatees ;  and,  if 
their  situation  as  residuary  legatees  be  considered,  tbey  arc 
only  tenants  in  common  of  the  residue,  between  whom  there 
can  be  no  survivorship. 

"  There  seems  also  to  be  some  confusion  in  terms  in  con- 
sidering legatees  as  constituting,  as  such,  a  class  for  the 
purpose  in  question.  They  have  no  existence  as  a  class, 
except  under  the  description  in  the  Will.  To  such  persons 
a  testator  may  undoubtedly  give  a  right  of  survivorship  inter 
se,  by  expressly  directing  it,  or  by  creating  a  joint-tenancy. 
The  first  the  testator  in  this  case  has  not  done,  and  the 
second  he  has,  in  tern  3,  excluded,  by  creating  a  tenancy  in 
common ;  and  he  could  not  have  intended  that  those  who 
proved  should  take  the  whole  in  the  event  of  some  not 
proving,  and  not  in  the  event  of  their  dying  before  him.  To 
effectuate  a  gift  to  those  of  the  class  he  has  himself  consti- 
tuted, who  may  be  in  a  condition  to  take  at  a  particular  time, 
he  must  have  used  expressions  from  which  that  intention 
may  bo  fairly  deduced.  Such  an  intention  cannot  be  deduced 
from  a  gift  to  four  persons  by  name,  between  whom  the  share 
of  the  residue  is  to  be  divided  "  (x). 

It  must  here  be  observed,  that  where  co-executors  take  a  In  case  of 
residue  in  that  character,  they  take  as  joint-tenants  :  There-  cf,to'j^  entHlcd 
fore  if  one  of  them  dies  after  the  death  of  the  testator,  but  '**•  ?"''''  *"  *''« 

resiiliie : 

before  the  severance  of  the  joint  tenancy  in  the  residue,  his 
share  will  survive  to  his  co-executors,  and  bis  own  executors 
or  administrators  will  be  excluded,  as  well  as  the  next  of  kin 
of  the  testator  (2/).     Thna,  in  Baldwyu  \.  Johnson  (z),  where 


(.1:)  See  also  Ee  Gibson,  2  Johns. 
&  H.  656,  and  the  dictum  of 
Wood,  V.-C,  as  to  the  case  of 
Knight  V.  Gould,  ante,  p.  1083, 
note  (d).  See  also  ibid.,  and  ante,  p. 
1081,  note  (?t),  where  the  cases  are 
collected  as  to  what  is  a  gift  to  a 
class.  See  further  Gould  v.  Kemp, 
post,  p.  1340,  and  Re  CoUey's 
Trusts,  L.  K.  1  Eq.  496.  Where 
there  is  a  gift  to  a  class,    that 


means  a  gift  to  such  of  the  class  as 
shall  be  living  at  the  death  of  the 
testator.  Habergham  v.  Ridehalgh, 
L.  R.  9  Ei[.  395,  400. 

(1/)  Frewen  v.  Relfe,  2  Bro.  C.  C. 
220,  White  V.  Williams,  3  V.  & 
B.  72.  S.  C.  Cooper,  58.  See  al.s(» 
the  judgment  of  Lord  Brougham, 
in  knight  v.  Gould,  2  M,  &  K, 
299—303. 

(2)  3  Bro.  C.  C.  455. 
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tenancy. 
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two  executors  divided  a  part  of  the  testator's  property,  but 
lodged  a  sum  in  the  funds  for  securing  the  payment  of  au 
annuity ;  it  was  Lolden,  that  as  to  this  they  were  joint- 
tenants,  and  that  it  should  survive  upon  the  death  of  one 
to  the  other  (n).  So  in  Grij/iths  v.  Hamilton  (b),  all  tho 
executors  died  except  two,  Hoare  and  Griffiths :  Hoare  alone 
proved  and  died :  After  his  death  Griffiths  proved :  And  he 
was  declared  entitled,  as  surviving  executor,  to  all  tho  tes- 
tator's personal  estate  not  reduced  into  possession  and  dividod 
before  the  death  of  Hoare. 

The  question  as  to  wliat  shall  amount  to  a  severance  of 
the  joint-tenancy,  was  much  considered  in  the  case  of  Goxli! 
V.  Kcmj)  (c).  There  a  testatrix  bequeuihod  the  residue  of 
her  property  "  to  my  executors,  hereinafter  Uiimed,  to  enable 
them  to  nay  my  debts,  legacies,  funeral,  and  testamentary 
charges  .nd  also  to  recompense  them  for  their  trouble, 
equally  between  them.  I  do  nominate,  constitute,  and 
appoint  my  said  trustees,  James  Kemp,  Jmaes  Kemp  the 
younger,  atid  John  Prior  Ward,  to  be  executors  of  this  my 
Will:  "  James  Kemp  the  elder  died  in  the  lifetime  of  the 
testatrix  ;  and  it  was  held,  that  as  the  gift  was  to  the  three, 
as  a  class,  in  their  official  character,  the  whoU'  residue  vested 
in  the  two  survivors  {d)  :  James  Kemp  the  younger  and  Ward 
proved  the  Will,  and  took  on  them  the  office  of  executors : 
Some  years  afterwards,  but  before  any  severance  of  the 
residuary  property  hiul  been  made,  a  letter  was  written  and 
delivered  by  Kemp  to  Ward,  who  at  the  time  was  confined 
to  his  bed  by  sickness,  engiging  to  secure  to  his  family, 
in  any  way  he  might  desire  by  his  ^Vill,  a  moiety  of  the 
property  bequeathed  to  them  by  the  Will  of  their  testatrix : 
And  it  was  held  by  Sir  John  Leach,  M.  11.,  and  afterwards  by 


('()  But  in  Partridge  v.  Pnwlet. 
1  Atk.  467,  Lord  Ilurdwicke  laid  it 
down  as  a  rule,  that  if  two  tenants 
in  common  put  out  money  as  joint 
executors,  it  slmll  not  survive,  but 
shall  yo  respectively  to  those  per- 


sons who  are  the  proper  represen- 
tatives of  each. 

(b)  12  Ves.  298. 

(« )  2  M.  &  K.  304. 

(d)  See  ante,  p.  10H3. 


^Pii 


m 
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Lord  Brouf^ham,  on  appeal,  that  this  letter  amounted  to  a 
severance  of  the  joint-tenancy. 

Again,  where  leasehold  property  was  given  by  Will  to  two 
sisters  as  joi"t  tenants  and  they  mutually  agrci  1  to  bequeath 
it  in  trust  for  each  other  for  life  and  tor  their  nieces  after  the 
ileathof  the  survivor,  and,  one  aister  Laving  died,  the  survivor 
made  a  Will  giving  the  property  in  a  different  manner,  it  was 
held  that  the  agreement  between  the  sisters,  carried  out  by  the 
making  of  the  Will,  severed  the  joint  tenancy  and  that  the 
property  must  be  administered  on  the  footing  of  a  tenancy  in 
oommon  (e). 

The  sever;  '  '-eceipts  by  joint-tenants  of  a  portion  ol  the  Wimt  in  not  a 

,,  ,      1      ,  .1...,  ,.1        seveiuuce  nf 

trust  fund  doi     not  destroy  the  joinc  tenancy  as  to  the  tiie  joint 
remainder  of  the  fund  (/).     Nor  does  the  employment  by  '*^'"""'y' 
them  of  the  estates  bequeathed  in  their  partnership  trade  («/). 
Nor  is  the  marriage  of  one  of  them  being  a  daughter  a 
sev'j-ance,  unless  the  marriage  divests  the  property  from  the 
wife  and  vests  it  in  the  husband  (//). 


im^^ 


|j| 


It 

I  !  '    iJ  , 
■■il 


^;il 


■  1 1 


Hi 


(«)  Be  Wilford's  Estate,  11  C.  D. 


5:67. 


(/)  Leakv.  McDowall,32Beav. 
28. 

(g)  Brown  v.  Oaksliott,  24  Beav. 
254.  See  further  as  to  what 
amounts  to  a  severance  of  joint 
tenancy,  Williams  v.  Hensman,  1 
Johr.=.  &  H.  546.  Caldwell  )•. 
Fellowes,  L.  R.  9  Eq.  410.  Baillie 
r.  Trehaini',  17  C.  D.  388. 

[h)  Re  Butler,  38  C.  D.  286 
(overruling  on  this  point  Baillie  v. 
Trehanie,  17  C.  D.  388).  From 
which  case  it   appears   that   by 


the  common  law  marriage  effects  a 
severance  '  ily  with  regard  to  the 
chattels  pcxsonal  in  possession  of 
the  wife,  not  with  regard  to 
chattels  real,  ui  choses  in  action. 
Ste  also  Ee  Barton's  Will,  10  Hare, 
12,  and  Armstrong  v.  Armstrong, 
L.  R.  7  Eq.  518.  But  since  the 
passing  of  the  Married  Women's 
Property  Act,  1882,  marriage,  it 
would  seem,  no  longii'  operates  a.>< 
a  severance  of  the  wife's  interest 
as  joint  tenant  except  in  ca.se  of 
property  of  a  married  woman  not 
affected  by  that  Act. 


■Av 

m 
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SECTION  II. 

Of  the  Right  of  the  Executor  to  the  Residue,  in  case  there  is 
no  Residuary  Legatee. 

If  the  testator  neither  makes  any  disposition  of  the  residue, 
nor  appoints  an  executor,  the  residue  belongs  clearly  to  the 
next  of  kin  :  But  if  the  testator  appointing  an  executor  makes 
no  disposition  of  the  residue,  a  question  arises  whether  it 
shall  belong  to  such  executor  or  to  the  next  of  kin:  And 
this  is  an  inquiry  which  has  given  rise  to  much  litigation 
and  difficult  discussion :  But  since  the  &  atute  1  Will.  lY. 
c.  40,  this  subject  has  been  freed  from  the  great  variety 
of  distinctions  which  were  formerly  established  with  respect 
to  it. 

At  law,  it  was  the  rule,  from  the  earliest  period,  that  the 
whole  personal  estate  devolved  on  the  executor  :  and  if,  after 
payment  of  the  funeral  expenses,  testamentary  charges,  debts, 
und  legacies,  there  should  be  any  surplus,  it  should  vest  in 
him  beneficially  (i). 
Rule  ill  equity.  In  equity,  prima  facie,  the  rule  was  the  .iame  as  at  law  {k). 
But  the  rule  was  controlled  in  equity,  in  all  cases  where  a 
necessary  implication  or  strong  presumption  appeared,  that 
the  testator  meant  to  give  only  the  office  of  executor,  and 
not  the  beneficial  interest  in  the  residue :  In  all  such  cases, 
the  executor  was  considered  a  trustee  for  the  next  of  kin  of 
the  testator  ;  or  in  cases  where  no  next  of  kin  can  be  found,  a 
trustee  for  the  Crown  {I). 

Such  being  the  state  of  the  jurisdiction  of  the  Courts 


Rule  at  law 
prior  to  1830. 


(t)  Atty-Gen.  v.  Hooker,  2  P. 
Wins.  340.  Southcot  v.  Watson, 
3  Atk.  228.  Urquhart  v.  King, 
7  Ves.  225. 

{k)  See  Lowndes  on  Legacies, 
249,  250. 

(l)  Middle  ton  v.  Spicer,  1  Bro. 
C.  C.  201.    Taylor  v.  Haygarth, 


14  Sim.  8,  12.  Russell  v.  Clowes, 
2  Coll.  648.  Cradock  v.  Owen,  2 
Sm.  &  Q.  241.  The  law  is  not 
altered  by  stat.  1  Will.  4,  c.  40, 
8.  2  :  Johnstone  ).  Hamilton,  11 


Jur.    N. 
V.-C. 


S.    77'.,  coram  Stuart, 


Cli.  V.  §  II.]    Of  the  Right  of  the  Executor  thereto. 

of  Equity  in  cuttiug  down  the  right  of  the  executor,  the 
Act  of  1  Wm.  IV.  chap.  40,  was  passed,  which,  after 
reciting  that  "  testators  hy  their  Wills  frequently  appoint 
executors,  without  making  any  express  disposition  of  the 
residue  of  their  personal  estate ;  and  whereas  executors  so 
appoinl(3d  become  hy  law  entitled  to  the  whole  residue  of 
such  personal  estate ;  and  Courts  of  Equity  have  so  far 
followed  the  law,  as  to  hold  such  executors  to  be  entitled  to 
retain  such  residue  for  their  own  use,  unless  it  appear?  to 
have  been  their  testator's  intention  to  exclude  them  from  the 
beneficial  interest  therein,  in  which  case  they  are  held  to  be 
trustees  for  the  person  or  persons  (if  any)  who  would  bo 
entitled  to  such  estate  under  the  Statute  of  Distributions,  if 
the  testator  had  died  intestate  (w) ;  and  whereas  it  is  desirable 
that  the  law  should  bo  extended  in  that  respect,"  proceeds 
to  enact,  "  that  when  any  person  shall  die,  after  the  first  day 
of  September  next  after  the  passing  of  this  Act,  having  by  his 
or  her  Will,  or  any  codicil  or  codicils  thereto,  appointed  any 
person  or  persons  to  be  his  or  her  executor  or  executors, 
such  executor  or  executors  shall  be  deemed  by  Courts  of 
Equity  to  be  a  trustee  or  trustees  for  the  person  or  persons 
(if  any)  who  would  be  entitled  to  the  estate  under  the 
Statute  of  Distributions,  in  respect  of  any  residue  not  ex- 
pressly disposed  of,  unless  it  shall  appear  by  the  Will  or 
any  codicil  thereto,  that  the  person  or  persons  so  appointed 
executor  or  executors,  was  or  were  intended  to  take  such 
residue  beneficially  "  («). 
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1  Will.  4,  c.  40. 


after  1st  Sept. 
1830,  fxecu- 
tors  to  be 
decmoi  to  be 
trustees  for 
persons  en- 
titled to  any 
residue  under 
the  Statute  of 
Distributions, 
unless  other- 
wise directed 
by  Will : 


(m)  8ee  Stewart  r.  Stewart,  15 
C.  D.  539,643,  where  Jessel,  M.  R., 
discussea  the  effect  of  the  sttitute. 

(n)  It  has  been  contended  that 
tills  Act  proviiles  only  for  the  cas^e 
in  which  the  jjroperty  is  vested  in 
the  executor  hy  virtue  of  hin  ap- 
•pointmenf,  and  that  it  does  not 
apply  to  a  case  where  he  takes  it 
by  virtue  of  an  express  gift :  But 
in  Love  v.  Gaze,  8  Beav.  472,  a 
testator  appointed   A.  &  B.    his 


executors,  'and  he  gave  them,  all 
his  personal  estate, "  that  is  to  say, 
for  you  to  pay  all  as  follows : " 
He  then  gave  several  legacies,  and 
afterwards  said,  "  I  wish  all  this 
to  be  paid  in  six  months  alter  my 
death  :  "  And  it  was  lield  by  Lord 
Langdale,  under  this  statute,  that 
the  executors  did  not  take  the  un- 
exhausted residue  beneficially,  but 
in  trust  for  the  next  of  kin  ;  as  the 
intention   that  they  should  take 
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Ifc. 


And  by  the  second  section  it  is  further  provided  and 
enacted,  "  That  nothing  herein  contained  shall  affect  or 
prejudice  any  right  to  which  any  executor,  if  this  Act  had 


Liai. 


not  to  affect 
right")  of  exe- 
cutors vhere 
there  is  not 
any  person 

entitled  to  the    not  been  passed,  would  have  been  entitled,  in  cases  where 

residue.  -it 

there  is  not  any  person  who  would  be  entitled  to  the  testator's 
estate  under  the  Statute  of  Distributions,  in  respect  of  any 
residue  not  expressly  disposed  of "  (o).  ^    -  • 

It  IS  necessary,  however,  with  relation  to  questions  which 
may  yet  arise  respecting  Wills  of  persons  who  have  died 
previously  to  September  1st,  1830,  and  respecting  Wills  to 
which  the  ctatute  does  not  apply  by  reason  of  the  residue 
being  expressly  disposed  oi(p),  or  by  reason  of  the  deceased 
having  left  no  naxt  of  kin  (q),  to  review  briefly  the  grounds 
on  which  the  Courts  of  Equity  had  proceeded,  until  the  time 
of  the  passing  of  the  above  Act,  in  deciding  either  that  the 
executor  was  entitled  to  the  residue  beneficially,  or  that  he 
was  merely  a  trustee  for  the  next  of  kin. 

For  this  purpose  it  is  necessary  to  consider  what  circum- 


Wb  it  is  sufti- 
ciei  t  in  cases 


lPi||P 


heTieficially  did  not  appear  by  the 
Will.  Saltmar.sh  v.  Barrett,  20 
Eeav.  474.  3  De  G,  &  F.  27!). 
The  statute  was  meant  to  cast 
on  the  executor  the  burthen  of 
])roving,  i'roni  the  testamentary 
instrument,  a  distinct  intention 
that  he  should  take  the  residue 
beneficially  :  Juler  v.  .luler,  29 
TJeav.  37.  Williams  v.  Aikle,  L. 
B.  7  II.  L.  *'06.  For  instances 
where  it  has  been  held  that  such 
an  intention  did  not  sninciently 
appear,  see  Juler  )'.  Juler,  2.)  Bear. 
34  ;  and  where  it  has  been  held 
that  it  did  sufficiently  appear,  see 
Harrison  v.  Harrison,  2  Hemm.  & 
M.  237.  Shei)herd  v.  Nottidge,  2 
Johns.  &  H.  7(iG. 

(o)  The  statule,  it  should  seem, 
has  made  no  alteiation  in  the  law 
except  in  ca.ses  where  the  deceased 
has  left  next  of  kin  :    Taylor  v. 


Haygnrth,  14  Sim.  8.  Russell  v. 
Clowis,  2  Coll.  648.  Re  Bacon's 
Will,  31  C.  D.  460,  463.  See  also 
Chester  v.  Chester,  L.  II.  12  E([. 
444.  If,  therefore,  there  are  no 
next  of  kin,  and  no  intention  is 
disclosed  on  the  face  of  tlie  Will 
that  the  executors  shall  lie  ex- 
cluded from  taking  beneficially, 
they  will  be  entitled  as  against 
the  Crown ;  Russell  v.  Clowes,  2 
Coll.  648.  And  the  question,  in 
such  case,  to  be  determined  is 
exactly  the  same  as  if  tlie  testator 
had  died  before  the  passing  of  tiie 
Act,  and  had  left  next  of  kin ; 
Read  v.  Steilman,  £6  Beav.  495, 
Dacre  v.  Patrickson,  1  Dr.  &  Sin. 
182. 

(p)  See  Saltmarsh  v.  IVrrett, 
29  Beav.  474.  3  De  Gex,  F.  &  J. 
279. 

{q)  See  supra,  note  i,o). 
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stances  have  been  held  sufficient  to  raise  that  presumption,  not  witLin  tho 

.        .  -^ct,  to  raise  a 

which,  according  to  the  rule  above  laid  down,  must  exist,  in  inosumpiion 

cases  not  within  the  Statute,  in  order  to  preclude  the  executor  ''s-'H'^ 


exuciitoi'  s 
title  : 

tlie  words 
"ia  trust' 


from  taking  the  residue  beneficially. 

In  the  lirst  place,  where  the  executor  is  expressly  ap- 
pointed in  trust  (?•),  or  the  residue  is  bequeathed  to  him  in 
trust  (s),  though  no  trusts  are  declared  (<),  or  though  the 
trusts  declared  do  not  exhaust  the  whole  property  (/(),  he 
siliiiU  bo  a  trustee  for  the  next  of  kin :  But  it  may  be  ot)ier- 
wise,  where  he  is  made  trustee  of  some  particular  fund,  and 
not  tho  whole  residue  {.i). 

The  rule  is  the  same  where  the  character  of  trustee  is  charautcr  of 
plainly  affixed  to  him,  though  not  by  express  words  :  As  affixed ; 
where  there  is  a  direction  to  the  executor  to  "  keep  a  proper 
account "  ((/) :  or  where  the  testator  appoints  him,  entreating 
him  to  take  the  of'ice  (s),  or  directs  that  the  executor  shall  be 
saved  harmless  from  .all  expenses  attending  the  execution  of 
the  Will  ((/) ;  or  declares  that  the  whole  of  the  property  shall 
pass  by  the  Will  "according  to  law  "  (/<)  ;  or  appoints  tho 
executor  "  to  see  my  Will  put  iu  force  "  {<•). 


(!■)  Pratt  V.  Sladden,  14  Vi'.-. 
1!)8.  Daw.-^oii  V.  Clavk,  18  Ve.s 
254.  Vezey  v.  Janison,  1  Sim.  & 
Stu.  6!). 

{s)  Gr;i,V(loii  r.  Hicxi8,2Atk.  18. 
I'wtt  t'.  siaddeii,  14  Ves.  198. 

(()  Uawsoii  r.  Clark,  15  Ya:. 
4l4,  by  Sir  W.  Grant.  18  Ves.  254, 
liy  Lord  Eldon.  Vczey  r.  Jiim,><oii, 
I  Sim.  &  Stu.  69.  Taylor  v.  Hay- 
,,'iirtli,  14  Sim.  8,  12. 

(»)  Ruliinson  v.  Taylor,  2  Bro. 
•'.  L'.  58!).  Dawson  r.  C'lai-k,  IS 
Vea.  257,  jxr  Lord  Eldon.  Ellcock 
■■  llapp,  3  H.  L.  C.  492.  2  Phill. 
•  li.  < ',  793  (ovcrrulin<^  tho  decroc 
"I'  tlie  V.-C.  iu  Mapi)  r.  Ellcock, 
Ij  Sim.  568,  and  the  opinion  of 
Sir  ^\'.  Orant  iu  Duw.son  v.  Clark, 
1  "'Vis  409.  2V.&]i.399).  Head 
»■•  Siedinan,  28  Beiiv.  495.  So 
w.ii.— voii.  ir.    •  • 


where  the  trust  fails  under  the 
]\lortmain  Act :  Dacre  r.  Patrick- 
sou,  1  Drew.  782.  -Tohnstone  v. 
Knmiltoii,  11  Jur.  N.  S.  777. 

(.»■)  Batteley  r.  AViudle,  2  ]]ro. 
C.  C.  31.  GriHith.s  v.  Hamilton, 
12  Yes.  298.  Pi-att  v.  Sladden,  14 
Yes.  198.  llussell  v.  Clowes,  2 
Coll.  (348. 

(y)  Gladding  r.  Yapp,  5  Madd. 
5G. 

(i)  Lord  North  v.  Purdon,  2 
Yes.  Sen.  49;").  Seley  r.  Wood,  I(> 
Yes.  71.  Lungluuu  v.  Sanford,  17 
Yes.  451.  Giraud  r.  Ilaubury,  3 
Meriv.  l.JO. 

(a)  Dean  r.  Dalton,  2  Bro,  C.  C. 
034.  Snltuuirsh  v.  Barrett,  29 
Beav.  474.   3  De  Gex,  F.  &  J.  279. 

{!>)  Crauley  r.  Hale,  14  Yes.  307. 

(i')  Braddon  v.  Farniud,  4  llu.s. 
GO 
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So  a  presumption  against  the  executor  may  arise  from  the 
condition  of  the  party  appointed,  as  where  the  testator  names 
a  mercantile  firm  to  be  his  executors  (d) ;  or  the  person  who 
shall  for  the  time  being  fill  a  certain  office,  as  that  of  ambas- 
sador from  a  particular  country  {c). 

If  the  character  of  trustee  is  affixed  by  the  Will  to  oun 
of  several  executors,  they  are  all  trustees ;  for  there  is  no 
instance  of  making  one  a  trustee,  and  the  others  not  (/). 

Again,  it  has  been  long  settled  that  an  express  legacy, 
however  small,  to  a  sole  executor,  will  raise  the  necessary 
presumption  against  him  {;/) ;  notwithstanding  legacies  arc 
filso  given  to  the  next  of  kin  (/<) ;  and  so  will  a  legacy  whicli 
is  given  to  him  as  one  of  a  class,  as  a  legacy  to  the  children 
of  A.,  of  which  the  executor  is  one  (?) ;  and  notwithstanding,' 
the  legacy  is  specific  (/r).  Nor  will  it  make  any  difference 
that  the  appointment  to  the  office  and  the  gift  of  the  legacy 
are  in  different  parts  of  the  Will ;  though  it  may  be  ques- 
tionable whether  the  presumption  arises,  when  a  legacy 
is  given  by  the  Will,  and  the  executor  appointed  by  u 
codicil  (0. 

The  presumption,  however,  will  not  be  raised  against  the 
executor  by  a  particular  legacy  to  him  for  life,  with  remamhr 
over  (in),  or  by  an  exceptive  bequest  to  him  cut  of  a  subject 


s;  I 


m 


Chanc.  Cas.  87.  Barrs  v.  Fewkes, 
2  H.  &  M.  60.  The  qiu-stion 
in  these  cases  is,  whetlier  sucli 
words  merely  import  the  motive 
nf  the  gift,  or  whetlier  they  expn  s.s 
tlie  very  object  of  the  bequest, 
ibid.  G6. 

{(l)  De  Mazar  r.  Pyhus,  4  Yes. 
f;44. 

(c)  Urquhart  f.  Kiiij,',  7  Yes. 
22J.  (irittiths  v.  Haiiiiltoii,  12 
Yes.  3(1!). 

(/)  AVhite  I'.  Evans,  4  Vus.  21. 
Milnes  r.  Slater,  8  Vee.  295. 
Sadler  v.  Turner,  8  Yes.  G17. 

((/)  Farrin^L^ton  r.  Kniylitly,  1  P. 
Wms.  .'34.').     Southcot  v.   Watson, 


3  Atk.  226.  Cradock  v.  Owen,  i 
Sm.  &  G.  241.  But  not  a  le},'iU'v 
to  his  wife :  Fruer  v.  Bouquet,  21 
Bcav.  33. 

(/i)  Auilrew  v.  Clark,  2  Yes 
Sen.  1G2.  Kennedy  v.  Stuinsby, 
1  Yes.  6C,  note. 

(0  Abbott  1!.  Abbott,  6  Vcs.343. 

(/.•)  2  Rop.  Lep.  C43,  3rd  edit, 
Randall  v.  Bookey,  2  Veni.  4J.'). 
Southcot  V.  Watson,  3  Atk.  2ii'. 
Martin  v.  Rebow,  1  Bro.  C.  V. 
154. 

(0  Langham  v.  Sanford,  2  Meriv, 
21. 

(m)  Granville  r.  Beoufort,  1  V. 
Wms.  114  :  Secus,  where  there  is 
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bequeathed  to  another  (/?).  But  a  gift  of  a  reversionary 
interest  will  have  that  effect  (o),  unless,  perhaps,  it  bo  con- 
tingent (j)). 

Again,  the  presumption  v.ill  not  arise,  where  the  executor 
legatee  is  an  infant  {q). 

Moreover,  a  legacy  to  one  of  several   executors  will  not  legacy  given 

.,'./,  ,  .     ,         .  to  one  of 

raise  the  presumption  agamst  him  (r) ;  unless  it  be  given  to  severai 
him  for  his  care  and  trouhlo  (s) :  Nor  will  tho  presumption  ''**^'""''"''  '■ 
be  otherwise  raised  by  unequal  legacies  to   all   the  execu- 
tors (0  :  But  where  equal  legacies  are  given  to  them  all,  the 
presumption  is  as  strong  as  in  the  case  of  a  legacy  to  a  sole 
executor  (w).     If  a  legacy  be  given  to  one  of  several   exe- 
cutors for  his  care  and  trouble,  it  makes  all  the  executors 
trustees  (x). 
Where  the  residuary  bequest  lapses,  the  executor  is  not  incfirectnal  or 

•  ii/\  1  ••  -i/x-vT  1  •!•         inchoate  resi- 

entitled  (y) ;  nor  where  it  is  void  (z) :  Nor  where  tho  design  duavy  clauses : 
of  the  testator  to  dispose  of  the  residue,  although  not  carried 
into  effect,  is  evident :  As  where  he  bequeaths  the  residue 
in  such  manner  as  he  shall  appoint,  and  never  makes  any 
appointment  (a) :  or  where  he  leaves  a  blank  for  the  name  of 


no  ulterior  disposition  :  Zoucli  v. 
Lambert,  4  Bro.  C.  C.  328  :  or 
where  tlie  gift  is  of  the  residue  for 
life:  Josliu  v.  Brewet,  Bunb.  112. 
Dicks  V.  Lambert,  4  Ves.  726. 

(n)  Griflitlis  v.  Rogers,  Prec. 
Clianc.  231.  2  Rop.  Leg.  646,  3rd 
edit. 

(o)  Seley  v.  Wood,  10  Ves.  71. 
Oldniau  v.  Slater,  3  Sim.  84. 

(p)  Lynn  v.  Beavei,  1  Turn.  & 
Russ.  G;5. 

('/)  Williams  v.  Jones,  10  Ves. 
"'. 

((•)  Biillar  V.  Bradford,  2  Atk. 
221  Gritlilhs  v.  Hamilton,  12 
Ves,  298, 

(•')  White  V.  Evans,  4  Ves.  21. 
May  r,  Lewin,  2  P.  Wnis.  159,  in 
i^otii.    bee  Dawson  v.   Tliorue,  3 


Russ.  Clmnc.  Cas.  235,  239. 

(t)  Blinkliorne  v.  Feast,  2  Ves. 
Sen.  27,  29.  Bowker  v.  Hunter,  1 
Bro.  C.  C.  328.  Oliver  r.  Frewon, 
1  Bro.  C.  C.  590.  Griffiths  v.  Ha- 
milton, 12  Ves.  309.  Russell  r. 
Clowes,  2  Coll.  648. 

(m)  Onimanney  v.  Butcher,  1 
Turn.  &  Russ.  260,  269.  See  also 
Clennell  v.  Lewthwaite,  2  Ves. 
471,  by  Lord  Alvanley.  Taylor 
V.  Haygaith,  14  Sim.  8,  12.  Salt- 
marsh  r.  Barrett,  29  Beav.  474. 
3  De  Oex,  F.  &  J.  279. 

(x)  See  supra. 

(j/)  Bennet  v.  Batchelor,  3  Bro. 
C.  C.  28. 

(«)  Atty.-Qen.  v.  Tomkins,  Anibl. 
216. 

(rt)  Davers  v.  Dewes,  3  P.  Wms. 
0  0  2 
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the  residuary  lepjatee  Qi) :  or  where  lie  professes  to  dispose 
of  the  residue,  hut  does  not  (c) :  or  where,  hy  an  unexe- 
(iuted  codicil,  he  refers  to  the  Will  as  not  having  disposed  of 
the  residue,  and  sketches  out  u  disposition  of  it,  which  he 
leaves  imperfect  {d).  So  the  presumption  will  he  raised 
iigainst  the  executor  where  the  testator  partially  obliterates 
the  residuary  clause,  leaving  nothing  but  the  introductory 
words  ((•) :  or  where  he  professes  to  dispose  of  part  only  of 
Lis  personal  estate  (/). 

It  remains  to  consider  briefly  the  subject  of  the  admis- 
sibility of  parol  evidence  with  reference  to  this  question. 
Such  evidence  is  not  admissible  in  the  first  instance,  ou 
behalf  of  the  next  of  kin,  to  raise  the  presumption  for  the 
exclusion  of  the  executor  {ij).  But  when  such  presumption 
is  raised  from  the  words  of  the  Will,  parol  evidence  is 
iidmissible,  on  behalf  of  the  executor,  for  the  purpose  of 
rebutting   such   presumption  {h)  ;    and    such   evidence  may 


4(1.  Jlordaunt  v.  Hussey,  4  Ves. 
1 17.  Uawiiou  r.  Clui'k,  15  Yes. 
414,  by  Sir  Wm.  Oraiit. 

(7))  liishop  of  Cltiyne  v.  Young, 
2  Yes.  Sen.  91.  North  (Lord)  v. 
Pardon,  2  Yes.  Sen.  49").  Dawson  r. 
(,'hak,  m  Yes.  414.  In  Re  Bacon's 
Will,  31  CI  D.  460, where  the  blanks 
left  by  the  testatrix  were  on  a 
printed  form  from  which  it  aj)- 
|icuied  conceivable  tliat  she  miylit 
liave  left  them  there  purposely  in 
the  belief  that  by  so  doing  she 
would  entitle  the  executor  to  the 
lesidue,  parol  evidence  was  helii 
admissible  to  rebut  the  presump- 
tion against  the  e.xecutor. 

(c)  Oldhnm  r.  Curleton,  2  Co.\, 
399. 

(d)  Noiirse  v.  Finch,  1  Yes. 
344.  S.  C.  2  Ves.  78.  But 
merely  leaving  a  blank  betwuen 
I  lie  iMid  of  the  AVill  and  tii' 
."i'rnaturc  is  not  sufficient  *     "x 


elude  the  executor  :  Wliitc  r.  Wil- 
liams, 3  Yes.  &  B.  72. 

(s)  Mence  r.  Mence,  18  Yes. 
348. 

(/)  Urquliart  r.  King,  7  A'es. 
225. 

(O)  White  r.  AViUianis,  3  Y.  Sc 
B.  72.  Langham  r.  Sanford,  2 
^h'riv.  17. 

(/()  ClenncU  r.  Lewtlnvaile,  2 
"N'es.  474.  Langham  r.  Saiii'ord,  1" 
A'es.  442,  443.  Lynn  v.  Beaver,  I 
Turn.  &  I{.  CO.  Bishop  of  Cluyno 
r.  Young,  2  Yes.  Sun.  95.  It  will 
lie  observed  tiiat  parol  eviikncc 
is  not  admissible  in  cases  where 
it  is  conclusively  apparent  on 
the  Will  itself  that  the  cxecutov 
was  meant  to  be  a  trusti'c  only 
(;)(')•  ]jord  ELlon  in  Langliniii  r. 
Sanford,  2  Mer.  G,  17),  as  dis- 
tinguished from  the  case  wlicrc 
' ;  ■">  i;;  ■!.  mere  presumption  against 
til.'  .^jcri' »  from  the  words  of  the 
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then  be  opposed  by  similar  evidence  on  behalf  of  the  next 

of  kin  (0.  !    ' 

If,  however,  the  Will  conveys  upon  the  face  of  it  uu 
unequivocal  indication  of  an  intention  to  clothe  the  executor 
with  a  fiduciary  character  only,  as  where  ho  is  expressly 
appointed  //(  trust  (h) ;  or  a  legacy  is  expressly  given  to  him 
for  his  care  and  trouble  (/),  parol  evidence  is  not  admissible  to 
support  the  claim  ;  for  that  would  be  to  allow  parol  evidence 
to  contradict  the  Will  {m). 

In  cases  within  the  operation  of  the  statute  1  Wm.  IV., 
c.  40  (h),  parol  evidence  is,  in  all  cases,  inadmissible  to  show 
that  the  testator  intended  his  executors  to  take  beneficially  ; 
for  the  Act  required  that  the  intention  should  appear  by  tho 
^Vill  (o). 

Sometimes  where  there  is  a  gift  of  the  residue  to  a  trustee  Trust  for  next 


Xut  luliiiLssiblo 
in  cases  within 
the  statute  11 
I  TOO.  IV.  k  1 
W.  IV.  c,  40. 


"Will,  c  (J.,  the  pre miTiptioii  arising 
from  a  purlioular  leyacy  to  tlie 
executor.  The  case  of  an  imper- 
fect AVill  manifesting  an  inchopte 
intention  lo  appoint  a  residuary 
legatee  seems  to  Iju  on  the  border 
lint' ;  it  may,  or  niay  not,  be  con- 
clusive to  show  au  intention  that 
the  executor  was  meant  to  be  a 
trustee  only  :  and  in  lie  Bacon's 
Will,  31  C  D.  400,  where  a  testii- 
tri.i  made  her  AVill  on  a  printed 
lonn,  and  after  giving  certain 
legacies  gave  all   lier  estate   real 

and  personal  unto to  and  for 

own  use  absolutely,  and  then 

appointed  V.  W.  ( '.  to  pay  all  her 
ilebts,  &c.,  and  to  be  the  ex  "'jutor 
of  her  Will,  Kay,  J.,  held  ..hat  it 
was  ipiiti"  conceivable  that  the 
testatrix  believed  that  the  effect 
of  the  blanks  would  be  to  en- 
title the  e.\ecutor  to  th-;  residue, 
and  ijiat  the  effect  of  the  blanks 
u'ldev  the  circumstances  was  only 
'3  raise  a  presumption  against  the 
executor  of  a  resulting  trust  for 


the  next  of  kin,  and  that  jiarol 
evidence  was  admissible  to  rebut 
that  presumption.  No  allegation 
is  necessary  to  put  in  issue  that  he 
is  entitled  by  the  effect  of  paml 
evidence,  that  being  included  in 
the  allegation  that  he  is  entitlcil 
as  e.xecutor  :  Lynn  r.  Beaver,  1 
Turn.  &  R.  (50, 

(i)  Bishop  01  Cloyne  r.  Young, 
2  Ves.  Sen.  !)],  95. 

(k)  Ghidding  '■.  Yapp,  .5  Madd. 
59. 

{[)  Langhani  v.  Sanford,  1 7 
Ves.  443.  Whitaker  r.  Tathani, 
7  Bing.  (iiiB :  bwc  .see  AVillianis 
r.  Jones,  10  Ves.  77,  as  to  one  of 
several  executors. 

(/)))  Langhani  r.  Sanford.  17 
Ves.  443.  Ilall  v.  Hill,  1  Dr.  &  \V. 
115,  2"'r  Sugden,  V.  of  Irehuid. 
Barrs  r.  Fewkes,  11  Jiir.  N.  S. 
069. 

(n)  Ante,  p.  1342. 

(o)  Love  V.  Gaze,  8  Beav.  47-.'. 
See  also  Briggs  v.  Penny,  3  De  ( I. 
&  Sni.  525. 
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of  kin  where 
trust  expressed 
on  face  of  Will 
insufficiently 
(leclmx'd. 


Ti-usts  not 
ainiearing  on 
face  of  Will, 
but  comnuini- 
cated  to  and 
ucccpted  liy 
legatee,  en- 
forced as 
liinding  on  liis 
conscience. 
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other  than  the  executor,  the  gift  fails  because  the  trusts  are 
insuflSciently  declared,  in  such  a  case  the  trustee  can  take  no 
beneficial  interest,  neither  can  any  one  claim  successfully  as  a 
fcatid  que  trust,  and  the  result  is  that  the  residue  will  have  to 
bo  distributed  as  upon  an  intestacy  under  the  Statute  of 
Distributions.  If  it  is  expressed  on  the  face  of  the  Will  that 
the  legatee  is  a  trustee,  but  the  trusts  are  not  thereby  declared, 
no  trust  afterwards  declared  by  a  paper  not  executed  as  a  Will 
can  be  binding  :  in  such  a  case  the  legatee  will  be  a  trustee 
for  those  entitled  under  the  Statute  of  Distributions  ( j>). 

There  are  cases  where  no  trust  appears  on  the  face  of  the 
Will,  but  the  testator  has  been  induced  to  make  the  Will  or, 
having  made  it,  has  been  induced  not  to  revoke  it  by  a 
promise  on  the  part  of  the  legatee  to  deal  with  the  property 
in  a  specified  manner :  in  these  cases  the  Court  treats  the 
trust  as  binding  on  the  conscience  of  the  donee  (q).  The 
communication  to  the  trustee  of  the  object  of  the  trust  may 
1)0  after  the  date  of  the  Will  (?•),  but  it  is  essential,  in  order  to 
make  the  trust  binding,  that  it  shall  be  communicated  to  the 
legatee  in  the  testator's  lifetime,  and  that  he  should  accept 
that  particular  trust  (s).  Vice-Chancellor  Hall,  in  his  judg- 
ment in  lie  Fleeiu-ood  (t),  refuses  to  accept  Att-Gcn.  v. 
Inllon  (tt)>  and  McCormick  v.  Grofjan  {x),  as  estabhshiug 
contrary  to  the  authorities  mentioned  in  his  judgment,  that 
where  the  trust  is  referred  to  on  the  face  of  the  Will,  the 
Court  will  not  give  effect  to  the  intended  trust,  although 
there  is  conclusive  evidence  upon  which  the  Court  would 
have  given  effect  to  the  intended  trust  had  the  Will  been 
altogether  silent  as  to  the  trust.  The  judgment  of  the  Vice- 
Chancellor  is  difficult  to  reconcile  with  the  cases  cited  iu 
note  (2)),but  whether  or  not  the  principle,  which  led  Courts  of 


frii 


(p)  Johnson  r.  Ball,  5  Do  (J.  &  Sin. 
Ho.  Briggs  V.  Penny,  3  Mac.  &  G. 
r)4G.  Singleton  v.  Tonilinson,  3 
A.  C.  404. 

(7)  McCormick  v.  Grogan,  L.  R. 
4  H.  L.  82.    See  ante,  pp.  329,  330. 


(r)  Mosf'  V.  Cooper,  1  J.  &  H. 
352. 
(s)  Re  Boyes,  20  C.  D.  .031. 
(0  15  C.  D.  594. 
(u)  13  Ir.  Ch.  Rep.  127. 
{x)  L.  R.  4  H.  L.  82. 
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Equity  to  hold  that  the  Statute  of  Frauds  and  the  Statute  of 
Wills  were  not  to  be  used  as  instruments  of  fraud,  applies  to 
cases  where  the  Will  shews  some  trust  was  intended,  as  well 
as  to  those  where  this  does  not  appear,  it  seems  clear  that 
ill  either  case  the  trust  must  be  definite,  communicated  to  the 
legatee,  and  accepted  by  him.  The  judgment  in  the  case  of 
Riordan  v.  Banon  (ij)  assumes  that  a  Court  of  Equity  will 
enforce  the  trust  in  favour  of  the  person  for  whose  benefit  the 
legatee  accepted  the  trust,  even  though  the  legatee  make  no 
claim  to  take  the  property  beneficially  ;  for  although  no  doubt 
the  fraud  would  be  of  a  difi'ereut  kind,  if  the  legatee  could  by 
means  of  it  retain  the  benefit  of  the  legacy  for  himself,  yet  it 
would  also  be  a  fraud,  though  the  result  would  be  to  defeat  the 
expressed  intention  for  the  benefit  of  the  heir,  next  of  kin,  or 
residuary  donees.  In  lie  Fleetwood  (z),  Vice-Chancellor 
Hall  held  that  one  of  the  witnesses  to  the  Will  being 
interested  under  the  parol  trust  such  interest  failed,  but  if 
the  trust  was  enforced  not  under  the  AVill  but  to  prcv(!iit  the 
Wills  Act  being  used  for  fraud,  the  decision  would  seem 
■lifficult  to  support. 

It  may  be  mentioned,  in  conclusion  of  this  subject,  that 
where  there  is  no  gift  of  the  undisposed  of  residue,  a  testator 
cannot,  by  negative  words,  exclude  one  of  his  next  of  kin 
from  participating  in  it.  Thus,  where  a  testator,  by  his  Will, 
cut  off  his  widow  and  one  of  his  daughters  from  any  part  of 
Lis  property,  and  directed  that  they  should  not  receive  aii} 
benefit  therefrom,  hut  he  much',  no  disposition  of  hi»  property  ; 
it  was  held  that  the  widow  and  daughter  were,  nevertheless, 
entitled  to  their  share  in  the  undisposed  of  residue,  under  the 
Statute  of  Distributions  («). 


Parol  trusts 
not  enforced  iii 
favour  of 
witness  to 
Will. 


If  tlic  residue 
be  undisposed 
of,  it  must  bo 
divided 
iinioiigst  all 
(In;  IIL'.hI  11^ 
kin,  uotwitli* 
Htanding  the 
(-^dtiito)-  iIBi 
cliires  by  liis 
Ayn!  tliiit  one 
of  llieni  shall 
have  none  of 
his  property. 


(!/)  lOlr.  Ell.  Ri'j).  (111). 

ii)  15  C.  D.  594. 

(a)  Johnson  f.  Johnson,  4  Beav. 


318.     But  see  Bund  v.  Green,  12 
0.  D.  819. 
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BOOK    THE    FOURTH. 

OF   DISTRIBUTION. 

J.  HE  office  of  an  administrator,  as  far  as  it  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventor}',  and 
the  payment  of  debts,  is  altogether  the  same  as  that  of  an 
executor :  But  as  there  is  no  Will  (unless  the  administration 
be  cum  trstamento  annc.to),  to  direct  the  subsequent  dis- 
position of  the  property,  at  this  point  they  separate,  and  must 
pursue  different  courses  {a). 


CHAPTER  THE  FIRST. 


OF   DISTRIBUTION   UNDER   TH13    STATUTE. 

After  the  ordinary  Avas  divested  of  the  power  of  ad- 
^5[iinistering  an  intestate's  cftects,  and  compelled,  in  the 
iHnuner  mentjoned  in  the  psc jewing  part  of  this  Treatise  (^), 
to  delegate  sucn  authority  to  the  rfdations  of  the  deceased, 
\\}c  Spiritual  Court  attempted  to  enforce  a  distribution,  and 
took  bonds  of  the  administrator  for  that  purpose :  But  suili 
bonds  were  prohibited  by  the  Temporal  Courts,  and  declared 
tti  pfe  void  in  point  of  law,  on  the  ground,  that  by  the  grant 
of  administration,  the  ecclesiastical  authority  was  executed, 
and  ought  to  interfere  no  further  (c).  Thus  the  adminis- 
trator was  entitled,  exclusively,  to  enjoy  the  residue  of  tlie 
testator's  effects,  after  payment  of  the  debts  and  funeral 
expenses (d). 


(a)  Toller,  3(59. 

(6)  Ante,  p.  341. 

(c)  Edwards  i-.  Freemaii;  2  P. 
Wins.  441,  by  Sir  Joseph  Jekyll. 
Hughes  V.  Hughes,  1  Lev.  233. 
H.  C.  Carter,  125.   2  Black.  Comiu. 


515.    Toller,  370. 

(d)  Carter  v.  Crawley,  Sir  T. 
Raym.  500.  Edwards  v.  Freeiiian, 
2  P.  Wins.  441.  2  Black.  Coiiim. 
515.     Bac.  Abr.  E;:ors.  (I). 
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The  hardships  of  this  privilege  upon  those  of  kin  to  the 
intestate   in   equal   degree  with   the  administrator  was   the 
occasion  of  making  the  Statute  of  Distributions,  22  &  28 
Car.  II.   c.    10(e).      That   statute,    after    empowering    the  22  A:  23  Car.  2, 
Ordinary,  on  the  granting  of  administration,  to  take  a  bond  statute  of 
of  the  administrator,  with  two  or  more  sureties,  conditioned  Dwtnbutiona : 
as  before  mentioned  in  a  preceding  part  of  this  Work  (./'),  v! 

proceeds,  in  section  3,  to  enact  as  follows,  "  And  also  that  Sect.  3.    > 
the  said  Ordinaries  and  Judges  respectively  shall  and  may  i,ave  iiower  to 
and  arc  enabled  to  proceed  and  call  such  administrators  to  tratoi-s"to"ac- 
account  for   and  touching  the  goods   of  any  pe;  son  dying  ••ount,  and  to 

f  "  .  .  "lake  dintii. 

intestate ;  and,  upon  hearing  and  due  consideration  thereof,  bution,  &c. 
to  order  and  make  just  and  equal  distribution  of  what 
remaineth  clear,  (after  all  debts,  funeral,  and  just  expenses 
of  every  sort  first  allowed  and  deducted,)  amongst  tlio  wife 
iind  children,  or  children's  children,  if  any  such  be,  or 
otherwise  to  the  next  of  kindred  to  the  dead  person  in  equal 
degree,  or  legally  representing  their  stocks,  pro  sito  viiiqiti'. 
jure,  according  to  the  laws  in  such  cases,  and  the  rules  and 
limitittion  hereafter  set  down ;  and  the  same  distributions  to 
decree  and  settle,  and  to  compel  such  administrators  to 
observe  and  pay  the  same  by  the  due  course  of  his  Majesty's 
ecclesiastical  laws  ;  saving  to  every  one,  supposing  him  or 
themselves  aggr|pvei|,  \\ic\\:  ||g|lt  t)i'  appeal,  as  was  always  in 
such  cases  used.**  ,    i  *  ,  i  . 

It  has  alreadjf  ii[)petli-ea  (;i),  tlliit  by  tertsoii  of  the  Court 
of  Probate  Act,  s.  28,  that  Court  (whose  jurisdiction  was 
substituted  for  that  of  the  Ordinary  and  other  Ecclesi- 
astical Judges)  could  not  entertain  a  suit  for  the  distribution 
of  residue.  But  the  Court  of  Equity  compelled  the  adminis- 
trator to  apply  it  according  to  the  statute.  And  now 
although  the  Probate  Division  probably  has  jurisdiction  to 


{()  Petit  V.  Smith,  1  P.  AVuis.  H, 
by  Lord  Holt.  There  are  two  ob- 
jects of  that  Ktntiitc  :  ime  that  llio 
residue  slmll  lie  fortlicomiiiK,  .iml 
another  that  it  sliali  lie  duly  divl- 


iled  :  Hy  Bayley,  ll.,  in  tlie  Avcli- 
bisho])  of  Canterbmy  v.  Robertson, 
1  Or.  &  M.  520. 

(/)  Ante,  ]).  •l.")2,  d  seq, 

(f/)  Ante,  p.  a;iH. 
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entertain  an  administration  action,  yet  it  would  probably 
refuse  to  do  so,  since  by  sects.  33,  34  of  the  Judicature  Act, 
1873,  all  causes  and  mutters  for  the  administration  of  the 
estates  of  deceased  persons  are  assigned  to  the  Chancery 
Division. 

By  section  1,  it  is  provided,  "  That  this  Act  or  anything 
herein  contained  shall  not  any  ways  prejudice  or  hinder  the 
customs  observed  within  the  city  of  London,  or  within  the 
province  of  York,  or  other  places  having  known  and  received 
customs  peculiar  to  them,  but  that  the  same  customs  may  be 
observed  as  formerly :  anything  herein  contained  to  the  con- 
trary notwithstaii  ding." 

And  by  section  5,  it  is  further  enacted,  "  That  all  Ordi- 
naries, and  every  other  person  (/(),  who  by  this  Act  is  enabled 
to  make  distribution  of  tho  surplusage  of  the  estate  of  any 
person  dying  in  ,tate,  shall  distribute  the  whole  surplusage 
of  such  estate  or  estates  in  manner  and  form  following :  that 
is  to  say,  one-third  part  of  the  said  surplusage  to  the  wife  of 
tlie  intestate,  and  all  the  residue  by  equal  portions  to  and 
amongst  the  children  of  such  persons  dying  intestate,  and 
such  persons  as  legally  represent  such  children,  in  ciise  any 
of  the  said  children  bo  then  dead,  other  than  such  child 
or  children  (not  being  heir-ai-law)  who  shall  have  any  estate 
by  the  settlement  of  the  intestate,  or  shall  be  advanced  by 
the  intestate  in  his  lifetim^i  by  portion  or  portions  equal  to 
the  share  which  hall  by  such  distribution  be  allotted  to  the 
other  children  to  whom  such  distribution  is  to  be  made : 
And  in  caso  any  child,  other  than  tho  heir-at-law,  who  shall 
have  any  estate  by  settlement  from  the  said  intestate,  or 
shall  be  advanced  by  the  said  intestate  in  his  lifetime  by 
portion  not  equal  to  the  share,  which  will  be  due  to  the 
other  children  by  such  dibtribution  as  aforesaid;  then  so 
miich  of  the  surplusage  of  the  estate  of  such  intestate  to 
be  distributed   to  such  child  or  children  as  shall  have  any 

(li)  The   word    "  person "   liere      bishop  of  Canterbury  v.  Tuppen,  8 
vidently  means  judge  :  See  Arch-      B.  &  C.  158,  by  Lord  Tenterdeu. 
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imder  the  Statute. 
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Und  by  settlement  from  the  intestate,  or  were  advanced  iu 
the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  all 
the  said  children  to  be  equal  as  near  as  can  bo  estimated : 
Imt  the  heir-at-law,  notwithstanding  any  land  that  he  shall 
have  by  descent  or  otherwise  from  1  lO  intestate,  is  to  have  an 
equal  part  in  the  distribution  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  the  land  which  he 
hath  by  descent  or  otherwise  from  iL    itii  stuto." 

And  by  section  6,  "In  case  there  l)«  no  children,  nor  any 
legal  representatives  of  them,  then  one  moiety  of  the  said 
estate  to  be  allotted  to  the  wife  of  the  intestate,  the  residue  of 
the  said  estate  to  bo  distributed  equally  to  every  of  the  v\i 
of  kindred  of  the  intestate  who  are  in  equal  degree,  nnd  those 
who  legally  represent  them  "  (i). 

And  by  section  7,  it  is  provided,  "  That  there  be  no 
representations  admitted  among  collaterals  after  brothers' 
and  sisters'  children ;  and  in  case  there  bo  no  wife,  then  all 
the  said  estate  to  be  distributed  equally  to  and  amongst  the 
I  lildren :  and  in  case  there  be  no  child,  then  to  the  next  of 
kindred  in  equal  degree  of  or  unto  the  iiitustate,  and  their 
legal  representatives  as  aforesaid,  and  iu  no  other  mam  . it 
whatsoever."  *  •:,  ■ 

And  by  section  8,  it  is  likewise  enacted,  "  To  the  end  that 
a  due  regard  be  had  to  creditors,  that  no  such  distribution 
of  the  goods  of  any  person  dying  intestate  be  n  >de  till  after 
one  year  be  fully  expired  after  the  intestate's  death,  and  th,it 
such  and  every  one  to  whom  any  distribution  and  share  shall 
be  allotted,  shall  give  bond  with  sufScient  sureti  =<  in  the  said 
Courts,  that  if  any  debt  or  debts,  truly  owing  by  tl;e  intestate, 
shall  be  afterwards  sued  for,  and  recovered  or  otherwise  duly 
made  to  appear,  that  then  and  in  every  such  case  he  or  she 
shall  respectively  refund  and  pay  back  to  the  administrator 
his  or  her  rateable  part  of  that  debt  or  debts,  and  of  the  '•osts 
of  suit  and  charges  of  the  administrator  by  reason  of  such 
Jebt,  out  of  the  part  and  share  so  as  aforesaid  allotted  to  him 

(t)  As  to  the  modification  of  Estates  Act,  1890,  53  &  54  Vict.  c. 
tiiia  section  made  by  the  Intestates'      29,  see  ]^ost,  p.  1359, 


Hoii'-ftt'law  to 
have  an  etjunl 
jiait. 


Sect.  *;. 

If  no  cliiluroii. 


Sect.  7. 
If  no  wife  or 
if  no  wife  or 
chikl. 


Pcct.  8. 
No  distribu- 
tion till  after 
a  year  : 

If  debts  after- 
wards appear, 
tlien  all  to  re- 
fund propor- 
tionablv. 


■|'j 


1    * 


I  la 


m 


'LiJ 


1^^ 


^ 


>^^ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


e 


!.0 


I.! 


^  m 

^  m 

I   |d£    12.0 


I 

m 


|l.25  1  i.4   1 1.6 

^ 

6"     

► 

Kiotographic 

Sciences 

Corporalion 


23  WIST  MAIN  STRUT 

WnSTI<l,N.Y.  MSSO 

(711«)«7V-4S03 


Ho 


{': 


V'.  •'      ^ 


Sect,  9. 
Act  not  to  ex- 
tend to  adini- 
nistnition  cum 
teMamento 
anntxo. 


i   '.   '  li; 


1356  Of  Distnhution        |Tt.  ill.  Bk.  iv. 

or  her,  thereby  to  enable  the  said  administrator  to  pay  and 
satisfy  the  debt  or  debts  so  discovered  after  the  distribution 
made  as  aforesaid." 

Finally,  by  section  9,  it  is  enactc'',  "  That  in  all  cases 
where  the  Ordinary  hath  used  heretofore  to  grant  adminis- 
tration cum  testamento  annexo,  he  shall  continue  so  to  do, 
and  the  Will  of  the  deceased  in  such  testament  expressed 
shall  bo  performed  and  observed  in  such  manner  as  it  sbould 
have  been  if  this  Act  had  never  been  made." 

It  is  obvious  to  observe  how  near  a  resemblance  this 
Statute  of  Distributions  bears  to  the  ancient  English  law,  lU 
rationabili  imrtc  honorum ;  which  Sir  Edward  Coke,  though 
he  doubted  the  generality  of  its  restraint  on  the  power  of 
bequeathing  by  Will,  held  to  be  universally  binding,  in  point 
of  conscience  at  least,  on  the  administrator  or  executor,  in 
case  of  cither  a  total  or  partial  intestacy  (J).  It  also  bears 
some  resemblance  to  the  Roman  law  of  succession,  ah  in- 
testito,  which,  and  because  the  Act  was  also  penned  by  nn 
eminent  civiUan  (k),  has  occasioned  a  notion  that  the  Parlia- 
ment of  England  copied  it  from  the  Roman  Praetor ;  though 
it  is  little  more  than  a  restoration,  with  some  refinements 
and  regulations,  of  our  old  constitutional  law;  which  pre- 
vailed as  an  established  right  and  custom,  from  the  time  of 
King  Canute  downwards,  many  centuries  before  Justinian's 
laws  were  known  or  heard  of  in  the  Western  parts  of 
Europe  (l). 

Lord  Hardwicke,  in  the  case  of  Stanley  v.  Stanley  (m), 
took  occasion  to  observe,  that  this  statute  was  very  incor- 
rectly penned. 

Agreement  as        Where  a  party,  entitled  to  a  distributive  share  of  the  per- 
share."  "  '^*    soual  estate  of  an  intestate,  makes  an  agreement  relating  to 
the  distribution,  under  a  supposition  that  the  estate  is  of  a 


III  '■ 


(j)  2  Inst.  32,  33.  2  Black. 
Comni.  516. 

(k)  Sir  Walter  Wr.lker  :  See  «. 
v.  Raines,  1  Lord  Rayni,  574,  by 


Lord  Holt, 
(0  2  Black.  Comm.  610. 
(jft)  1  Atk.  457. 
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certaiu  value,  and  it  turns  out  to  be  greater  than  was  known 
lit  the  time  of  the  agreement,  a  Court  of  Equity  will  set 
it  aside  («)  :  for  it  is  a  general  principle  of  equity,  that 
ai^reejients,  relative  to  real  or  personal  estate,  if  founded 
on  mistake,  will  be  for  that  reason  set  aside  (o). 

In  the  investigation  of  the  rights  of  the  several  parties 
entitled  under  this  statute,  it  is  proposed  to  consider.  First, 
The  rights  of  u  husband,  with  respect  to  the  personal  pro- 
perty of  his  deceased  wife  ;  Secondly,  The  rights  of  a  widow, 
with  respect  to  the  eifects  of  her  husband  :  Thirdly,  The 
rights  of  the  children,  and  lineal  descendants  of  the  deceased  : 
Fourthly,  The  rights  of  the  next  of  kin.  : 


SECTION  I. 

Of  the  Rights  of  the  Hushand  and  his  llcprcscntatires,  with 
respcet  to  the  Personal  Property  of  his  intestate  Wife. 

It  has  been  shown,  in  a  former  part  of  this  Treatise,  that  Husband's 
the  husband  is  entitled  to  the  grant  of  administration  of  his  a'amivistrator 
wife's  effects ;  and  consequently,  before  the  Statute  of  Dis-  ^°  '''•■*  ^'^^  • 
tributions,  bo  v/aii  entitled,  as  all  administrators  were,  to  the 
excluEive  enjoyment  of  the  residue :  Doubts,  however,  prose, 
whether  the  husband's  right  was  not  superseded  by  the  force 
of  that  statute ;  and  whether  he  was  not  thereby  bound  to 
distribute  her  personal  estate  among  her  next  of  kin:    To 
obviiitt;  which,  it  is  provided  by  the  29  Car.  II.  c.  8,  s.  25 
(the  Statute  of  Frauds),  that  neither  the  Statute  of  Distri- 
butions or  anything  therein  contained  **  shall  be  construed 
to  extend  to  the  estates  of  feme  coverts  that  shall  die  intestate, 
but  that  their  husbands  may  demand  and  hive  administration 
of  their  rights,  credits,  and  other  personal  estates,  and  recover 


(d)  Cocking  V.  Pratt,  I  \^es.  Sen. 
401). 

(())  See  Pooluy  n  Rny,  1  P. 
Wms.  :)55,    Bingliuni  v.  Bingham, 


1  Yes.  Sun.  12(j.  Leonard  v.  Leo- 
nnril,  2  Ball  &  Beat.  183.  Stewart 
V.  Stewart,  1  Rob.  App.  Cas.  431. 
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and  enjoy  the  same,  as    they  might  have  done  before  the 
making  of  the  said  Act "  (p). 

In  case  the  wife  dies  intestate,  and  afterwards  the  husband 
dies,  without  having  taken  out  administration  to  her,  th(( 
Ecclesiastical  Court,  until  a  late  period,  considered  itself 
bound  by  the  statute  21  Hen.  VIII.  c.  5,  to  grant  adminis- 
tration to  ■the  next  of  kin  of  the  wife,  and  not  to  the  re- 
presentative of  the  husband  (q).  But  pucli  administrator 
was  regarded,  in  equity,  with  respect  to  the  residue,  as  a 
trustee  for  the  representatives  of  the  husband  (r) :  For  the 
husband  surviving  the  wife,  hci-  whole  estate  vested  in  him 
ut  the  time  of  her  death,  and  no  person  could  possibly  be 
entitled  to  the  rights  of  his  wife  but  himself;  so  that  her 
whole  property  belonged  to  him  (s).  And  the  practice  cf 
the  Prerogative  Court  of  Canterbury,  on  this  beau,  was 
altered  in  Sir  John  NichoU's  time  ;  and  the  rule  established 
was,  that  the  administration  shall  be  granted  to  the  repre- 
sentatives of  the  husband,  unless  it  can  be  shown  that, 
the  next  of  kin  of  the  wife  are  entitled  to  the  beneficial 
intciesfc  (t). 

So  in  a  case  A\here  the  husband  takes  out  administration 
to  his  wife,  and  dies  without  having  administered  to  all  her 
estate,  the  Ecclesiastical  Courts,  for  a  long  period,  thought 
themselves  obliged  to  commit  administration  dc  bonis  non 
of  the  wife,  if  required,  to  the  next  of  kin  of  the  wife  at 
the  time  of  her  death  («) :  Still  the  beneficial  interest  in 
her  effects  has  always  been  held  to  be  in  the  representatives 
of  her  husband  (r). 

It  may  be  a  question,  what  shall  constitute  the  legal 
relations  of  husband  and  wife,  so  as  to  confer  the  rights 


(;))  See  ante,  pp.  754-759,  ns  to 
til  extent  of  the  husband's  rights 
us  liis  wife's  administrator.  See 
aN  '  ante,  pp.  612,  013. 

(^7)  Skje  antf,  p.  34!). 

(r)  Cart  v.  Rees,  1  P.  Wnis.  381, 
(cited  in  Squib  v.  Wyn.)     Hunx- 


phrey  t'.  Bullen,  1  Atk.  458.    S.  C.      458. 


11  Vin.  Abr.  88.  Elliott  v.  Collier, 
3  Atk.  52fi.  S.  C.  1  Veg  Sen.  15. 
1  Wils.  lf)8. 

(s)  Elliott  V.  Collier,  3  Atk  527. 

(<)  See  ante,  p.  350. 

(w)  Ante,  pp.  412,  413. 

(r)  Humphrey  f.  Brdlen,  1  Atk. 
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above  discussed :  This  subject  has  alraaci"  been  considered, 
inciaeritally  to  the  investigation  of  the  husband's  right  to 
the  administration  {iv). 

SECTION  II. 

Of  the  Rights  of  a  Widow,  in  the  Distrihtition  of  the  Effects 
of  her  intestate  Hushancl,  under  the  Statute. 

The  Statute  of  Distributions,  it  will  be  observed,  provides, 
that  if  the  intestate  leaves  chi'dren,  as  well  as  u  widow,  one- 
third  shall  go  to  the  widow,  and  the  residue  among  the 
children.  If  there  be  no  children  or  lineal  descendants  of 
children  subsisting,  then  a  moiety  shall  go  to  the  widow,  and 
a  moiety  to  the'  next  of  kindred.  But  the  Statute  of  Distri- 
butions, 22  (X  28  Car.  II.  c.  10,  has  been  materially  modified 
in  favour  of  the  widow  of  an  intestate  dying  without  issue  by 
the  Intestates'  Estates  Act,  1 890, 53  &  54  Vict.  c.  29,  an  Act 
to  amend  the  law  by  making  better  provision  for  the  widows 
of  certain  intestates  in  the  distribution  of  such  intestate's 
property.  This  Act  provides  :  Sect.  1.  The  real  and  personal 
estates  of  every  man  who  shall  die  intestate  (x)  after  the  1st 
of  September,  1890,  leaving  a  widow  but  no  issue  shall,  in  all 
cases  where  the  net  value  of  such  real  and  personal  estates 
shall  not  exceed  500/.,  belong  to  his  widow  absolutely  and 
exclusively. 

Sect.  2.  Where  the  net  value  of  the  real  and  personal 
estates,  in  the  preceding  section  mentioned,  shuU  exceed  the 
sum  of  5001.,  the  widow  of  such  intestate  shall  be  entitled  to 
500/.,  part  thereof  absolutely  and  exclusively,  and  shall  have  a 
cbarge  upon  the  whole  of  such  real  and  personal  estates  for 
such  500/.,  with  interest  thereon  from  the  date  of  the  death  of 
the  intestate  at  4  per  cent,  per  annum  until  payment. 

Sect.  3.  As  between  the  real  and  personal  representatives 
of  such  intestate,  such  charge  shall  bo  borne  and  paid  in  propor- 
tion to  the  values  of  the  real  and  personal  estates  respectively. 

(ir)  Ante,  pp.  346-352.  of  Distributiout,  apply  to  cases  of 

(a-)  The  Act  only  applies  to  the  partial  intestacy.     He  T\vij{j,''s  Es- 

case  of  a  man  dying  wholly  intes-  tate,  [1892]  1  Ch.  507. 

tate :  it  does  not,  like  the  Statute 
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Above  provi- 
sion to  bo  ill 
addition  to 
share  of 
residue. 


How  realty  tn 
be  valued. 


How  personalty 
to  be  valued. 


Widow's  claim 
may  be  barred 
by  settlement. 


I  it 


Sect.  4.  The  provision  for  the  widow,  intended  to  be  made 
by  this  Act,  shall  be  in  addition  and  without  prejudice  to  her 
interest  and  share  in  the  residue  of  the  real  and  personal 
estates  of  such  intestate  remaining  after  payment  of  the 
sum  of  500L,  in  the  same  way  as  if  such  residue  had  been 
the  whole  of  such  intestate's  real  and  personal  estates  and  this 
Act  had  not  been  passed. 

Sect.  5.  The  net  value  of  such  real  estates  as  aforesaid 
shall,  for  the  purposes  of  this  Act,  be  estimated  in  the  case 
of  a  fee  simple  upon  the  basis  of  twenty  years'  purchase  of 
the  annual  value  by  the  year  at  the  date  of  the  death  of  the 
intestate,  as  determined  by  law  for  the  purposes  of  property 
tax,  less  the  gross  amount  of  any  mortgage  or  other  principal 
sum  charged  thereon,  and  less  the  value  of  any  annuity  or 
other  periodical  payment  chargeable  thereon,  to  be  valued 
acccrdinfif  to  the  tables  and  rules  in  the  schedule  anneycd  to 
the  Statute  16  &  17  Vict.  c.  51,  and  in  the  case  of  an  estate 
for  a  life  or  lives  according  to  the  said  tables  and  rules. 

Sect.  6.  The  net  value  of  such  personal  estates  as  aforesaid 
shall  be  ascertained  by  deducting  from  the  gross  value  thereof 
all  debts,  funeral,  and  testamentary  expenses  (y)  of  the  intes- 
tate, and  all  other  lawful  liabilities  and  charges  to  which  the 
said  personal  estate  shall  be  subject. 

Where  an  intestate  leaves  a  widow,  but  no  next  of  kin, 
the  widow  is  not  entitled  to  the  whole  of  the  personal 
estate ;  but  one  moiety  belongs  to  her,  and  tho  other  to  the 
Crown  (z). 

The  widow's  title,  however,  under  the  statute,  may  be 
barred  by  a  settlement  before  marriage  (a),  excluding  her 
from  her  distributive  share  of  her  husband's  personal 
estate ;  and  even  in  the  case  of  a  femple  infant,  she 
may  be   barred  of  her  right  by  such  a   settlement,  made 


"iiat" 


(y)  The  phrase  "  testamentary 
expenses  "  is  not  strictly  applicable 
to  nn  intestacy :  taking  the  Act  as 
a  whole  it  appears  to  be  a  slip  of 
drnl'tsniansliip,  and  fw  mear  ing  the 
expenses  of  ob';aining  lelters  of 
administration  and  of  administra- 


tion generally,  lie  Twigs's  Estate, 
[1892]  1  Oh.  5/!),  582,  per  Cliitty,  J. 

(;)  Cave  r.  Koberts,  8  Sim.  214. 

((()  See  Slatter  v.  Slatter,  1 
Younge  &  Coll.  28,  as  to  thf  eflect 
of  a  separation  deed  executed  by 
the  wile  after  marriage. 
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before  marriage,  with  the  approbation  of  her   parents   or 
guardians  (/')• 

Where  the  settlement  is  expressed  to  be  "as  and  for  her 
jointure,  in  fall  lieu,  bar  and  satisfaction  of  any  dower  or 
thirds  which  she  could  or  might  claim  at  common  Imv  out  of 
all  or  any  of  the  estates  real,  personal,  or  freehold,  of  her 
intended  husband,"  the  widow  will  be  excluded  from  her 
shvse  under  the  statute ;  for  the  words  "  common  law  "  must 
be  construed  as  equivalent  to  the  terms  "  according  to  the 
general  law"  (c). 

In  such  cases,  whether  the  husband  die  intestate,  or  dis-        1  ^        ! 
pose  of  his  personal  estate  by  Will,  which  disposition  fails  '      •  > 

by  lapse,  the  wife  will  be  equally  excluded  from  her  distribu-  ,  i.    ,    . 

tive  share. 

But  it  is  otherwise  when  the  husband  by  Will  makes  a  rroviaioniy 
provision  ior  his  wife,  stating  it  to  be  m  lieu  and  m  bar  of  widow,  in  lieu 
all  her  claims  on  his  personal  estate,  and  then  subjects  his  joe"*not  bar* 
personalty  to  a  disposition  which  lapses,  or  is  void,  so  that  i»er  claim 

'■  iiniler  a  quasi 

the  latter  fund  is  subject  to  distribution ;  for  then  notwith-  intestacy, 
standing  the  words  of  the  Will,  the  widow  is  entitled  to  a 
share  under  the  statute  (d) :  The  principle  of  this  distinction 
is,  that  where  a  woman  has  before  marriage  agreod  to  accept 


(6)  Lord  Buckinghamshire  r. 
Dniry,  3  Bro.  C.  C.  492.  4  Bro. 
C.  C.  506,  note.  2  Roper  on  Huab. 
&  Wife,  2G,  2iid  edit. 

(c)  (lurly  V.  Gurly,  8  01.  &  F. 
74.3.  See  also  Dnice  i'.  Dcnison, 
6  Ves.  .385.  But  where  the  hus- 
band, on  his  marriage,  settles  on 
the  wife  a  rent-charge  for  her 
jointure,  awl  in  lieu  of  doicur  and 
thirds  at  common  law,  she  is  not 
thereby  precluded  from  her  distri- 
butive share  in  his  undisposed-of 
personal  estate  ;  because  the  rent- 
clmrge  nuist  be  rej,'arded  as  iu- 
temled  to  be  in  lieu  only  of  any 
claim  she  might  have  on  his  lands  : 
Colleton  V.  Garth,  6  Sim.  1!).  The 
W.E. — VOL.   II. 


word  "thirds,"  however,  is  not 
confined  to  real  estate,  but  is 
a  general  expression  which  may 
signify,  according  to  the  context 
and  scope  of  the  instrument,  the 
interest  of  a  ^i•idow  in  any  pro- 
perty, whether  real  or  personal,  of 
her  deceased  husband  ;  and  in  con- 
struing the  instrument  the  Court 
considers,  into  alia,  the  fund  out 
of  which  the  provision  for  the  wife 
was  made  :  Thompson  v.  Walts,  2 
Johns.  &  H.  201. 

(d)  Pickering  i'.  Stamford,  3 
Ves.  332.  Garthshore  v.  Chalie,  10 
Ves.  17, 18.  2  Hop.  Husb.  &  Wife, 
23,  2nd  edit. 
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a  consideration  for  her  widow's  share,  she  is  hound  by  her 
compact,  whether  her  husband  die  testate  or  intestate ;  but 
where  there  is  no  such  contract,  but  the  provision  in  bar  of 
the  distiibutive  share  arises  upon  the  husband's  Will,  it  is 
presume'!  that  the  motive  for  the  widow's  exclusion  originated 
in  a  particular  design  or  purpose  of  the  testator,  viz.,  fcr  the 
benefit  of  the  person  in  favour  of  whom  the  property  was 
bequeathed  by  him ;  so  that  if  the  purpose  be  disappoiuied, 
there  is  no  reason  why  the  bar  or  exclusion  should  con- 
tinue (e). 

It  is  necessary  to  consider  the  right  of  the  widow  under 
the  Statute  of  Distributions,  with  relation  to  the  existence  of 
a  covenant  or  agreement,  on  the  part  of  the  husband,  to 
settle  or  to  leave,  or  that  his  executors  shall  pay,  to  his 
widow,  a  portion  of  his  personal  estate. 

It  is  a  general  rulo,  that  if  the  husband  covenants  to  leave, 
or  that  his  executor  shall  pay,  to  his  widow  a  sum  of  money, 
or  pnrt  of  his  personal  estate,  and  he  dies  intestate,  so  that 
she  becomes  entitled  to  a  portion  of  his  personal  property 
under  the  statute,  such  distributive  share  shall  be  a  per- 
formance of  the  covenant,  and  she  cannot  claim  both  (/). 
The  principle  seems  to  be,  that  the  husband,  looking  for- 
ward to  the  event  of  his  death,  when  his  wife  will  have  an 
interest  in  his  property  by  the  provision  of  the  law,  declines 
for  that  reason  to  give  her  any  interest  in  it  in  bis  lifetime, 


(«)  2  flop.  Husb.  &  Wife,  23, 
2nd  edition.  Lord  Alvanley  found 
this  principle  recognized  by  Lord 
Cowper,  in  Sympson  v.  Hornsby, 
which  he  stated  from  the  Regis- 
trar's Look:  Pickering  v.  Stam- 
ford, 3  Ves.  335.  But  this  prin- 
ciple cannot  be  applied  to  a  case 
where,  on  the  face  of  the  Will 
there  is  an  intestacy,  with  lan- 
guage excluding  the  widow  in 
absolute  and  comprehensive  terms 
from  any  further  share :  Lett  v. 
Randall,  3  Sm.  &  G.  83. 


(/)  Blandy  v.  Widmore,  1  P. 
Wins.  324.  Lee  ».  Cox  and  D'Ai- 
anda,  1  Ves.  Sen.  L  Gar  hsliore  v. 
Chalie,  10  Ves.  1.  It  will  make  no 
ditference  that  the  money  under  the 
covenant  is  to  be  paid  1 1  a  deter- 
minate period  within  the  year 
after  the  testator's  death,  whereas 
in  strictness  the  distributive  share 
is  not  payable  imtil  the  end  of  that 
year ;  for  this  difference  shall  not 
be  permitted  to  repel  the  legal  pre- 
sumption :  ibid.  13. 
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considering  that  his  covenant  will  be  as  effectually  performed 
by  what  the  law  provides  for  her,  as  if  the  provisions  were 
made  by  himself  (<)i). 

If  the  widow's  distributive  share  is  leas  than  the  amount 
of  her  provision  under  her  husband's  covenant,  such  share 
will  be  regarded  as  a  partial  performance ;  so  that  if  the 
money  covenanted  to  be  paid  by  the  husband's  executors  be 
1,000/.,  and  the  widow's  distributive  share  amount  only  to 
500?.,  such  share  will  nevertheless  be  a  part  performance  of 
the  covenant ;  viz.,  to  the  extent  of  500i.  (/t). 

In  the  case  of  Goldsinid  v.  Goldsmid  (i),  Sir  Thomas 
Plumer,  M.  B.,  decided,  that  if  the  widow  takes  a  distribu- 
tive ohare  of  her  husband's  personal  estate,  not  under  an 
actual  but  a  quasi  intestacy,  such  share  will  be  a  performance 
of  his  covenant  that  his  executors  shall  pay  to  her  a  sum  of 
money  at  his  death  if  she  survived  him:  In  that  case  the 
husband  by  marriage  articles  covenanted,  that  if  he  died  in 
the  lifetime  of  his  wife,  his  executors  should,  within  three 
months  after  his  decease,  pay  to  her  3,000^  :  By  his  Will  he 
gave  all  his  property  to  his  executors,  in  trust  after  payment 
of  his  debts,  at  the  expiration  of  three  years  from  his  decease, 
to  divide  it  in  such  ways,  shares  and  proportions,  as  to  tbem 
should  appear  right:  On  his  death,  during  the  life  of  his 
wife,  the  executors  having  died  or  renounced,  the  property 
became  divisible  according  to  the  Statute  of  Distributions : 
And  the  widow's  distributive  share,  exceeding  B,000l.,  was 
held  a  performance  of  the  covenant  in  the  marriage 
articles  (k). 

If  the  husband's  covenant  be  entire,  and  the  provision  in  what  cases 
therein  expressed  to  be  secured  to  the  wife  is  such  as  the  ^1,0*^"!*^  *''*"" 
covenant  in  part  might   be  held  to  be   performed  by  the 
widow's  distributive  share  under  the  statute,  according  to 
the  preceding  cases,  and  the  remaining  part  could  not  be 


(j)  Garthshore  v.  Chalie,  10  Ves. 
1,16. 
(h)  Ibid.  16. 
(t)  1  Swanst.  211. 


(k)  The  authority  of  this  deci- 
sion is  doubted  in  2  Rop.  Husb.  & 
Wife,  60,  2nd  edit. 
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so  considered,  then,  since  the  covenant  is  entire,  the  Court 
will  not  split  it,  and  hold  a  performance  and  a  non-perform- 
ance at  the  same  time  {I) :  Thus,  if  the  husband  covenanted 
with  trustees  that  his  heirs,  executors,  &o.,  should  pay  to 
them  6,000Z.,  within  a  certain  period  after  his  ujath,  upon 
trust  as  to  1,500^,  part  cf  the  sum,  for  his  widow  absolutely, 
if  she  survived  him  ;  and  as  to  the  remaining  sum  of  4,5002., 
to  pay  the  interest  of  it  to  her  during  her  life,  or  widowhood ; 
since  the  last  sum,  not  being  given  absolutely  to  the  widow, 
cannot  be  considered  satisfied  by  her  distributive  share, 
neither  shall  the  1,500^  be  so  regarded  (?«). 

Again,  if  the  covenant  by  the  husband  be  so  framed  as  to 
require  the  money  to  be  settled  during  his  life,  so  that  there 
was  a  breach  of  it  before  his  death,  and  a  debt  may  be  con- 
sidered as  incurred  to  the  w  low,  in  such  case  the  rule  above 
laid  down  doea  not  apply.  Thus,  in  Oliver  v.  Brickland(n), 
the  husband  covenanted  to  pay  for  the  benefit  of  his  wife  a 
sum  of  money  within  two  years  after  the  marriage,  and  that 
if  he  died,  his  executors  should  pay  it :  After  surviving  the 
two  years,  he  died  intestate,  and  his  widow's  distributiye 
share  was  larger  than  the  sum  covenanted  to  be  settled  upou 
her:  But  Sir  Joseph  Jekyll  decided,  that  it  should  not  be 
taken  in  satisfactioii  of  such  debt,  but  that  the  widow  should 
have  both. 

In  Lang  v.  Lang  (o),  Henry  Lang,  a  domiciled  Englishman, 
married  a  lady  at  the  Mauritius,  where  the  French  law  is 
in  force  :  By  their  settlement  (which  was  in  the  French 
language  and  form)  they  declared  that  they  intended  to 
marry  according  to  the  laws  of  England,  the  benefit  of  which 
they  reserved  to  themselves  the  power  of  claiming :  And  it 
was  stipulated  that  Henry  Lang   should  invest,  in  certam 


(0  2  Rop.  Husb.  &  Wife,  51, 
2nd  edit. 

(m)  Couch  V.  Stratton,  4  Vcs. 
?91.  On  the  authority  of  this  case, 
a  similar  question  was  reluctantly 
decided  accordingly,  by  Wigram, 


V.-C,  in  SaliGhuiy  v.  Salisbury,  6 
Kare,  526. 

(n)  Cited  in  Lee  v.  Cox  and 
D'Aranda,  3  Atk.  420.  1  Ves. 
Sen.  1. 

(o)  8  Sim.  451. 


^"fH 
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securities,  4,000i.  (the  property  of  the  lady,  which  he  acknow- 
ledged he  had  received  from  her),  and  that  she  should  receive 
the  income,  on  her  sole  receipts,  for  her  maintenance  and 
personal  wants,  and  that  on  her  dying  in  Henry  Lang's  life- 
time without  leaving  issue  by  him,  the  capital  should  belong 
to  him ;  There  was  also  a  proviso  that  the  fund  should  go  to 
tbe  children  of  the  marriage  in  the  event  of  there  being  any, 
or  to  their  issue,  if  they  should  die  under  twenty-one,  leaving 
issue ;  and  if  Henry  Lang  did  not  invest  the  4,000^  in  his 
lifetime,  she  was  to  be  at  liberty  to  take  it  out  of  his  assets  on 
his  death  :  Henry  Lang  died  intestate  in  his  wife's  lifetime  : 
He  never  received  the  4,000^.,  nor  invested  a  sum  to  that 
amount :  And  Sir  L.  Shadwell,  V.-C,  held  that  his  widow  was 
entitled  to  be  paid  the  4,000^  out  of  his  assets,  and  also  to 
receive  her  distributive  share  of  the  residue :    His  Honor 
thought  that  if  the  wife  had  filed  a  bill  (living  the  husband) , 
to  compel  him  to  make  the  investment,  the  Court  would  have 
considered  that  the  husband  had  entered  into  a  contract 
which  was  to  be  fulfilled  in  his  lifetime,  and  would  have  com- 
pelled him  to  produce  the  4,000L,  and  to  make  the  investment : 
If  that  were  the  right  conclusion,  such  cases  as  Blandy  v. 
Widmore  and  Lee  v.  Cox  and  D'Aranda(p)  had  no  applica- 
tion to  the  subject:  because  those  cases  decide  only  that, 
where  the  husband  has  bound  himself  to  fulfil  some  obligation 
l)y  the  payment  of  money  at  the  time  of  his  death  (whether  it 
be  at  the  time  of  his  death,  or  within  six  months  after,  makes 
no  difference),  that  obligation  is  satisfied,  if,  by  dying  intes- 
tate, he  allows  the  law  to  confer  a  benefit  on  the  covenantee 
equivalent  to  that  which  he  had  bound  himself  to  confer : 
Those  cases  had  no  reference  to  the  subject,  there  beinfi;  'a 
the  present  case  an  obligation,  on  the  husband,  to  prcu  jc 
the  sum  in  question :  and,  in  his  Honor's  view,  it  was  the 
same  thing  as  if  there  had  been  a  covenant  with  a  trustee  to 
make  a  settlement  of  that  sum  in  the  manner  provided  for : 
and  then,  if  the  husband   had  died  intestate,  the  trustee 
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woulu  bave  taken,  from  bia  assets,  what  was  eufficicnt  for  the 
purpose,  and  the  wife  would  have  been  at  liberty  to  take  her 
share  of  the  residue  under  the  Statute  of  Distributions. 


What  is  meant 
by  the  "Icjjal 
representa- 
tives"  of  the 
children. 
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SECTION  III. 

Of  the  Rights  of  the  Children  and  their  Rejyresentatives  to 
Distribution  vnder  the  Statute. 

After  the  allotment  of  a  third  to  the  widow,  the  Statute,  as 
we  have  seen,  directs  a  distribution  of  the  residue  by  equal 
portions  to  and  amongst  the  children  of  the  intestate,  and 
"  such  persons  as  legally  represent  such  children  in  case  any 
of  the  said  children  be  then  dead."  In  case  there  be  no 
wife,  then,  by  section  7,  all  the  estate  is  to  be  distributed  to 
and  amongst  the  children  (q). 

By  the  words  "  such  as  legally  represent  such  children," 
their  lineal  representatives  to  the  remotest  degree  arc 
admitted  (r).  But  the  term  must  be  understood  of  descen- 
dants, and  not  next  of  kin  (s) ;  as  for  example,  if  a  son  of  the 
intestate  is  dead,  leaving  a  widow  and  child,  the  widow  shall 
take  nothing,  and  the  child  the  whole  of  the  father's  share ; 
yet  the  widow,  though  not  strictly  one  of  the  next  of  kin,  is 
in  the  same  sense  as  the  child,  a  legal  representative  of  the 
personal  estate  of  the  father  (f). 

To  attain  a  clear  apprehension  of  the  subject  of  this  section, 
three  sorts  of  oases  may  be  supposed :  First,  where  none 
of  the  intestate's  children  are  dead;   Secondly,  where  the 


(g)  A  child  legitimate  by  the 
law  of  its  father's  domicil,  but 
illegitimate  according  to  English 
law,  is  entitled  to  a  share  as  one 
of  the  next  of  kin  in  the  personal 
estate  of  an  intestate  dying  domi- 
ciled in  England  under  the  Statute 
of  Distributions.  lie  Goodman's 
Trusts,  17  C.  D.  266  (reversing  the 
decision  of  Jessel,  M.  B.,  14  C.  D. 


619). 

(r)  Carter  v.  Crawley,  Sir  T. 
Raymond,  500. 

(a)  Bridge  v.  Abbott,  3  Bro.  C.  C. 
226,  by  Lord  Alvanley.  Evans  v. 
Charles,  1  Anstr.  132,  by  Eyre, 
C.  B. 

(t)  Price  V.  Strange,  6  Madd. 
161, 162. 


.  -4... 


Ch.  I.  §  ni.]       Of  tlie  liights  of  Children. 

intestate's  children  are  all  dead,  all  of  them  having  left 
children ;  Thirdly,  where  some  of  the  intestate's  children  are 
living,  and  some  dead,  and  such  as  are  dead  hare  each  of  them 
left  children  (m). 

On  the  first  hypothesis,  that  is  to  say,  where  none  of  the 
intestate's  children  are  dead,  it  is  sufficiently  ohvious,  that 
after  the  wife  has  had  the  third  allotted  to  her,  the  remaining 
two-thirds  shall,  pursuant  to  the  statute,  he  equally  divided 
among  all  the  children  of  the  intestate  ;  as  in  this  case  they 
all  claim  in  their  own  right  (f). 

A  brother  or  sister  of  the  half-blood  shall  be  equally 
entitled  to  a  share  with  one  of  the  whole  blood  ;  inasmuch  as 
tbey  are  both  equally  near  of  kin  to  the  intestate  {x). 

A  posthumous  child  has  also  the  same  rights  ;  for  a  child 
in  ventre  sa  mere  at  the  time  of  the  father's  death,  being  a 
person  in  rerum  naturd,  is,  by  the  rules  of  the  common  and 
the  civil  law,  to  all  intents  and  purposes  a  child,  as  much  as 
if  born  in  the  father's  lifetime  (j/),  and  consequently  is  entitled 
under  the  statute. 

If  the  intestate  leave  only  one  child,  such  case  is  not  to  he 
considered  as  omitted  by  the  statute :  therefore,  in  case  the 
intestate  also  leave  a  wife,  she  shall  only  have  a  third  part, 
and  the  other  fwo-thirds  shall  go  to  such  child  (z).  And 
where  the  intestate  leaves  an  only  child  and  no  widow, 
although,  literally  speaking,  there  can  be  no  distribution, 
yet  such  only  child  shall  he  entitled  to  the  whole  personal 
estate  (a). 

Secondly,  where  the  intestate's  children  are  all  dead,  all  of 
them  having  left  children.    It  is  said  by  Toller  that  if  a  father 
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(u)  Toller,  374. 

(r)  Toller,  374. 

(x)  Smith  V.  Tracey,  1  Mod.  209. 
Toller,  374. 

(y)  Wallis  u  Hodson,  2  Atk. 
117.  Bumet  v.  Mann,  1  Ves.  Sen. 
156.  Toller,  374.  But  such  a  child 
is  only  to  be  treated  as  a  bom  child 
where  such  construction  is  neces- 


sary for  the  benefit  of  that  child  : 
Blasson  v.  Blasson,  2  De  O.  J.  & 
Sm.  665. 

(s)  Brown  v.  Famdell,  Carth. 
52.    Bac.  Abr.  tit.  Exors.  I.  5. 

(a)  Davers  v.  Dewes,  3  P.  Wnis. 
49,  note  (D).  Palmer  v.  Gerrard, 
Free.  Chan.  21. 
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0/  the  Statute  of  Distributions.     [Pt.  in.  Bk.  iv. 

have  three  childrcu,  John,  Mary,  and  Heniy,  and  they  all  die 
hefore  the  father,  John,  leaving,  lor  instance,  two  children, 
Mary  three,  and  Henry  four,  and  afterwards  the  father  die 
intestate,  in  that  case  all  his  grandchildren  shall  have  an 
equal  share :  for  as  his  children  are  all  dead,  their  children 
shall  take  as  neyt  of  kin  (t) :  and  that  such  also  would  be  the 
case  with  respe.  to  the  great-grandchildren  of  the  intestate, 
if  both  his  children  and  grandchildren  had  all  died  before 
him  (c).  , 

In  these  instances,  the  partito  would  he  said  to  take  pc- 
capita,  or,  in  other  words,  equal  shares  in  their  own 
right  id). 

Thirdly,  where  some  of  the  intestate's  children  arc  living, 
and  soiit^e  dead,  and  such  as  are  dead  have  each  of  them  left 
children.  In  this  case,  the  children  of  the  deceased  children 
take  per  stirpes,  that  is  to  say,  not  in  their  own  right,  but 
by  representation.     Thus,  for  example,  if  a  father  have  three 


(6)  Walsh  V.  Walsh,  1  E(i.  Cii. 
Abr.  249,  pi.  7.  Bowers  v.  L'*,tle- 
wooil,  1  P.  Wins.  595,  by  Iiord 
Parker,  Duvers  v.  Dcwes,  4  P. 
Wins.  50,  by  I^rd  King.  Bac. 
Abr.  Ivvors.  I.  3. 

(c)  Toiler,  374.  But  see  contm, 
lie  Ross's  Tust,  L.  R.  13  Ei. 
Cas.  286,  where  Wickeiis,  V.-C, 
held  that  the  proposition  in  the 
text  was  not  good  law,  for  that  the 
Statute  of  Distributions  deals  sepa- 
rately with  the  case  of  descendants 
and  with  the  case  of  next  of  kin 
not  descendants  j  and  tlidt  if  there 
nre  descendants,  but  no  children 
living  to  share  the  estate,  it  is  to 
be  divided  into  as  many  shares  as 
t'lere  are  chiMrea  who  havo  left 
living  descendants,  and  that  the 
descendants  of  cr.  "  such  child  are 
to  take  as  representing  the  child, 
and  of  course  only  the  child's 
share,  that ' .  to  say,  that  wherever 


tliei-e  are  descendants  the  division 
will  be  fer  stiiyes  and  not  jiei- 
aipita.  North,  J.,  took  the,  same 
view  in  Ee  Natt,  37  C.  I).  517. 
The  question  depends  on  thu  cun- 
struction  of  the  statute.  Tiie  view 
of  these  learned  judges  nei;e8.sitates 
the  applicacion  of  tlie  5th  section 
of  the  statute  to  a  case  where  the 
intestate  leaves  no  living  children, 
but  only  legal  representatives  of 
such  children,  and  the  reading  of 
the  word  "  child  "  in  the  7th  sec- 
tion as  meaning  "child  livini; 
either  in  person  or  in  its  descend- 
ants." Thib  view  also  seems  to 
involve  reading  the  word  "and" 
in  the  2nd  paragraph  of  the  5th 
section,  where  it  foUows  the  words 
"  amongst  the  children  ot  such 
persons  dying  intestate,"  as  mean- 
ing «  ov." 
(iQ  2  Black.  Comm.  517. 
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children,  John,  Mary,  and  Henry,  and  John  die,  leaving 
four  children,  and  Mary  die,  leaving  two,  and  Henry  alone 
survive  the  father ;  on  the  death  of  the  father  intestate, 
one-third  shall  be  allotted  to  Henry,  one-third  to  John's  four 
children,  and  the  remaining  third  to  Mary's  two  children ; 
for  these  grandchildren  are  entitled  as  representing  their 
respective  parents  (c). 
The  end  and  intent  of  the  statute  was  to  make  the  pro-   AJvtvnccracut  •■ 

.  Kxclusion  of 

visions  for  all  the  children  of  the  intestate  equal,  as  near  as  such  children 
could  be  estimated  (/).     Accordingly,  the  5th  section  of  the  i"„'f  by  Hettlc- 
statute  proceeds  to  provide,  that  no  child  of  the  intestate,   mentor  have 

'■  ^  _  lieen  advancou 

except  his  heir-at-law,  who  shall  have  any  estate  in  land  by  i.y  portiou : 
the  settlement  of  the  intestate,  or  who  shall  be  advanced  by 
the  intestate  in  his  lifetime  by  pecuniary  portion,  equal  to  the 
distributive  shares  of  tLs  other  children,  shall  participate  with 
them  in  the  surplus ;  but  if  the  estate  so  given  to  such  child 
by  way  of  advancement  be  not  equivalent  to  their  shares,  th.-^u 
that  such  part  of  the  surplus  as  will  make  it  so  shall  be  allotted 
to  him  or  her  (f/). 

This  just  and  equitable  provision  has  been  also  said  to 
he  derived  from  the  collatio  honorum  of  the  imperial  law ; 
which  it  certainly  resembles  in  some  points,  though  it  differs 
widely  in  others :  But  it  may  not  be  amiss  to  observe, 
that,  with  regard  to  goods  and  chattels,  this  was  part  of  the 
ancient  custom  of  London,  of  the  province  of  York,  and  of 
the  sister  kingdom  of  Scotland;  and  with  regard  to  the 
lands  descending  in  co-parcenary,  that  it  has  always  b-^en, 
and  still  is,  the  common  law  of  England,  under  the  name  of 
hotchpot  (//). 


It 


(')  Bac.  Alir.  tit.  Exore.  I.  3. 
Ti.Uer,  374.  Under  the  decisious 
of  Wickens,  V.-C,  and  North,  J., 
above  cited,  there  would  be  no 
(lifferenre  betwr  le  second  and 
third  cat  >b,  desc  ^auts  of  deceased 
children  taking  per  stirpet  in  eitlier 
caae. 

(/)  Edwards  v.  Fi-eeman,  2  P. 


Wms.  439,  440,  by  Sir  Josepli 
Jekyll. 

(g)  2  Black.  Comm.  516. 

(h)  2  Black.  Coinni.  517.  "It 
seemetli,"  says  Littleton,  sect.  267, 
"  that  this  word  '  Hotchpot,'  is  in 
English  a  pudding  ;  for  in  a  pud- 
ding  is  not  commonly  put  one 
thing  alone,  but  one  thing  with 
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This  provision  applies  only  to  the  distribution  of  the 
estates  of  intestate  fathers  :  And  therefore  if  a  D>other  being 
a  widow,  advances  a  child,  and  dies  intestate,  leaving  many 
children,  the  child  advanced  shall  not  bring  what  he  received 
from  his  mother  into  hotchpot :  This  was  decided  by  Lord 
King,  C,  on  the  principle,  that  the  statute  was  grounded 
on  the  custom  of  London,  which  never  affected  a  widow's 
personal  estate,  and  that  the  Act  seems  to  include  those 
alone  within  the  clause  of  hotchpot  who  are  capable  of 
having  a  wife  as  well  as  children,  which  must  be  husbands 
only  (j). 

The  statute  takes  nothing  away  that  has  been  given  to 
any  of  the  children,  however  unequal  that  may  have  been : 
How  much  soever  it  may  exceed  the  remainder  of  the 
personal  estate  left  by  the  intestate  at  his  death  the  child 
may,  if  he  pleases,  keep  it  all ;  if  he  be  not  contented,  but 
would  have  more,  then  he  must  bring  into  hotchpot  what 
he  has  before  received :  This  manifestly  seems  to  be  the 
intention  of  the  Act,  grounded  upon  the  most  just  rule  of 
equity,  equality  {k). 

The  provision  in  the  statute  applies  only  to  the  case  of 
actual  intestacy ;  and  where  there  is  an  executor,  and  conse- 
quently a  complete  Will,  though  the  executor  may  be  declared 
a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue  had 
been  actually  given  to  them  :  Therefore  a  child  advanced  by 
his  father  in  his  life,  or  provided  for  in  the  Will,  cannot  be 
called  on  to  bring  his  share  into  hotchpot  [l). 

If  a  child,  who  has  received  any  advancement  from  his 
father,  shall  die  in  his  father's  lifetime,  leaving  children,  such 


other  things  together  : "  2  Black. 
Comm.  190.  See  Fox  v.  Fox, 
L.  R.  11  Eq.  142.  Hewitt  v.  Jar- 
dine,  L.  B.  14  £q.  58.  LimpuB  v. 
Arnold,  15  Q.  B.  D.  300,  as  to  the 
eO'ect  of  a  hotchpot  clanae  in  a 
\  ill. 

{{)  Holt  V.  Frederick,  2  P.  Wins. 
357.    Bennet  t\  Bennet,  10  C.  D. 


474. 

(A)  By  Lonl  Raymond,  in  Ed- 
wards V.  Freeman,  2  P.  Wms.  443. 

(/)  By  Sir  W.  Grant,  in  Walton 
V.  Walton,  14  Ves.  324.  Edwards 
V.  Freeman,  2  P.  Wms.  440,  446. 
See  Stewart  v.  Stewart,  15  C.  D. 
539,  643. 
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children  shall  not  be  admitted  to  their  father's  distributive 
shore,  unless  they  bring  in  his  advancement ;  since,  as  his 
representatives,  they  can  have  no  better  claim  than  he  would 
have  had,  if  living  (m). 

A  child  advanced  in  part  shall  bring  in  his  advancement 
only  among  the  other  children ;  for  no  benefit  shall  accrue 
from  it  to  the  widow  (n). 

It  will  be  convenient  to  consider  this  bubject  further,  1. 
With  respect  to  children  who  have  any  land  by  settlement  of 
the  j-'.testate.  2.  With  respect  to  children  who  have  been 
advanced  by  pecuniary  portions. 

The  statute  extends  not  only  to  land,  freehold  and  copy- 
hold, settled  on  a  younger  child  by  the  father,  but  also  to 
charges  upon  land  for  such  child  (o) :  So  if  a  father  settle  a 
rent  out  of  his  lands  on  a  younger  child,  this  is  within  the 
statute  {p) :  and  so  is  a  reversion  settled  on  any  child  but  the 
heir  {q). 

Land  claiuied  by  marriage  settlement  has  been  held  an 
advancement  within  the  statute :  but  land  devised  by  the 
father  to  a  younger  child  is  not  to  be  so  considered :  for  a 
provision  to  be  brought  into  hotchpot  must  be  such  as 
is  made  by  an  act  in  the  intestate's  lifetime,  and  not  by 
Will(r). 

In  respect  to  Borough-English  lands,  which  descend  to  the 
youngest  son,  it  was  once  held  that  he  should  allow  for  them, 
or.  the  ground  that  the  statute  intended  merely  to  provide  for 
the  heir  of  the  family,  that  is,  the  heir  by  the  common  law, 
and  not  one  who  is  heir  only  by  custom  in  some  particular 
places  («).    But  that  decision  has  been  overruled,  and  it  is  now 


1371 


(m)  Proud  v.  Turner,  2  P.  Wms. 
360. 

(n)  Kircudbright  v.  Kircud- 
bright, 8  Ves.  61,  64.  So  too  if  a 
Will  coiituins  a  hotchpot  clnuse, 
•prind  facie  the  widow  cannot 
claim  any  benefit  thereunder 
ngainst  the  children :  Stewart  v. 
Stewart,  16  C.  D.  539.  See  also 
Memertzagen  t-.  V/alters,  L.  R.  7 


1.  CbUdren 
who  hav  -•  land 
L  V  settlement : 


Cli.  670. 

(o)  By  Sir  Joseph  Jekyll,  Ed- 
wards V.  Freeman,  2  P.  Wms.  441. 

(p)  Ibid. 

(q)  Ibid.  442. 

(r)  By  Sir  J.  Jekyll,  ibid.  440. 
Twisden  v.  Twisden,  9  Ves.  42t>, 
462,  by  Lord  Eldon. 

(»)  By  Sir  J.  Jekyll,  M.  R.,  in 
Pratt  V.  Pratt,  2  Stra.  935. 
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settled,  that  such  youngest  son  shall  have  an  equal  share  of 
the  distribution  with  the  other  children,  without  regard  to  this 
species  of  estate ;  for  although  the  exception  in  the  statute 
extend  only  to  the  eldest  son,  yet  no  law  exists  to  oblige  the 
heir  in  Borough-English  to  bring  in  his  lands  :  The  statute 
contains  no  such  requisition  :  It  speaks  merely  of  such  estats 
as  a  child  hath  by  settlement,  or  by  advancement  of  the 
intestate  in  his  lifetime  (t). 

Money  laid  out  by  the  intestate  on  repairs  of  houses,  which 
had  been  given,  but  not  conveyed,  by  him  to  his  eldest  son, 
and  which  had  taertfore  descended  on  him  as  heir-at-law,  has 
been  held  not  to  be  an  advancement  to  be  brought  into  hotch- 
pot under  the  statute  :  though  it  would  have  been  otherwise 
if  the  father  in  his  lifetime  had  irrevocably  parted  Avith  the 
estate  by  a  conveyaLce  to  the  son,  and  afterwards  given  him  a 
sum  of  money  to  ameliorate  it  (u). 

2.  With  regard  to  children  who  have  been  advanced  by 
pecuniary  portion.  By  the  provisions  of  the  statute,  although 
the  heir-at-law  shall  not  abate  in  respect  of  the  land  which 
came  to  him  by  descent,  or  otherwise  from  the  intestate,  yet 
if  he  hath  had  any  advancement  from  his  father  out  of  Lis 
personal  estate,  he  shall  abate  for  it  in  the  same  manner 
as  the  other  children  {x) :  And  were  it  merely  the  use  of 
furniture  for  his  life,  it  shall  be  regarded  as  an  advancement 
jjro  tanto  (?/).  Co-heiresses  shall  also,  it  seems,  bring  in  such 
advancement,  not  being  land  (z),  as  they  may  have  respectively 
received  from  their  father,  before  they  shall  be  entitled  to 
their  distributive  share ;  agreeably  to  the  principle  of  the  Act, 
and  to  the  object  of  a  just  and  impartial  father  to  promote  an 
equality  among  his  children  (a). 


(t)  By  Lord  Talbot  in  Lutwyche 
V.  Lutwyche,  Cas.  temp.  Talb.  279. 
As  to  whether  a  coparcener  is 
bound  to  bring  land  into  hotch- 
pot, Fee  Dillon  v.  Coppin,  4  M.  & 
Cr.  647. 

(u)  Sin'';h  -c  Smith,  6  Ves.  721, 
(x)  Pratt  V.  Pratt,  Fitzgib.  285. 
Com.  ])ig.  Admon.  (H.).    4  Burn, 


E.  L.  397,  8th  edit.  Smith  v. 
Smith,  5  Ves.  721, 

(y)  Pratt  v.  Pratt,  Fitzgib.  285, 
Com.  Dig,  Admon.  (H.).  Kircud- 
bright V.  Kircudbright,  8  Vts.  51. 

(z)  See  Dillon  v.  Coppin,  4  M.  & 
Cr.  647. 

(a)  4  Bum,  E.  L.  397,  8th  edit. 
Toller,  378. 
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It  remains  to  consider  what  is,  and  what  is  not,  to  be  what  is  con- 
regarded  as  an  advancement  out  of  the  personal  estate  of  the  .  ^vancement 
father,  so  as  to  exclude  a  child  from  a  distributive  share  of  the  ^Jg"^® 
whole  or  part  of  the  residue.  estate : 

A  provision  made  for  a  child  by  a  settlement,  whether 
voluntary,  or  for  a  good  consiaeration,  as  that  of  marriage,  is 
such  an  advancement  (6).  ^ 

It  is  not  requisite,  to  constitute  an  advancement,  that  the 
provision  should  take  place  in  the  father's  lifetime  (c).  If 
by  deed  he  settle  an  annuity,  to  commence  after  his  death,  on 
one  of  his  children,  it  is  an  advancement  (d).  So  a  portion 
secured  to  the  child,  although  infuturo,  is  an  advancement  (e). 
Thus  a  portion  for  a  daughter,  to  be  raised  out  of  land,  on  her 
attainiag  the  age  of  'eighteen,  or  the  day  of  her  marriage,  was 
held  to  be  an  advancement  to  her  when  she  married,  although 
she  was  under  that  age,  and  unmarried,  at  the  time  of  the 
intestate's  death  (/). 

A  portion,  which  was  at  first  contingent,  shall  clearly  be 
considered  an  advancement,  when  the  contingency  has 
happened  (r/).  And  it  seems  that  a  portion,  even  while 
contingent,  being  capable  of  valuation,  may  be  brought  into 
hotchpot  (/t) :  or  the  Court  may  order,  that  in  caee  the  con- 
tingency shall  happen,  the  portion  shall  be  so  distributed  as 
to  make  the  rest  of  the  children  equal  with  the  child  on  whom 
it  was  settled  (t) :  But  the  contingency  must  be  so  limited 
as  necessarily  to  arise  within  a  reasonable  time  ;  as  in  the  caso 
stated  above,  where  the  portion  was  secured  to  the  daughter, 
on  her  attaining  the  age  of  eighteen,  or  on  her  marriage  (k). 

Where  a  father  makes  a  provision  for  a  son  on  his  mar- 
riage, all  the  limitations  in  such  settlement  to  the  wife  and 
children  of  such  son  must  be  considered  as  part  ol  that 


!  , 


{h)  Edwards  v.  Freeman,  2  P. 
Wn?,.  440, 441.  Phiney  v.  Phiney, 
2  Vern.  638. 


('•)  Edwnrds  r. 
V»'iii3.  445. 

(d)  Ibid.  449. 
8.  18,  pi.  25, 

(c)  Ibid.  445, 


Fi-cenian,  2  P. 
Swinb.    Pt.   3, 


(/)  Edwards  v.  Freeman,  2  P. 
Wms.  435. 

{(j)  Ibid.  442. 

^h)  Ibid.  442,  44!).     Toller,  377. 

(i)  Ibid.  44().     Toller,  378. 

(k)  Edwards  v.  Freeman,  2  P. 
Wms.  440,  445,  449.    Toller,  37C, 
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advancement ;  and  it  is  not  the  son's  estate  for  life  only  that 
ought  to  be  valued,  and  brought  into  hotchpot  Q). 

With  respect  to  the  sort  of  benefit  which  shall  constitute 
such  advancement,  it  has  beoi^  I:eid,  that  if  a  father  buy  for  a 
son  an  advowson,  or  any  other  ecclesiastical  benefice,  or  if  he 
buy  him  any  office,  civil  or  military,  these  are  to  be  considered 
as  advancements,  either  partial  or  complete,  according  to  the 
comparative  value  of  the  estate  to  be  distributed  (hi).  And 
although  the  office  be  only  at  will,  as  a  gentleman  pensioner's 
place  (h),  or  a  commission  in  the  army  (o),  it  is  to  be  regarded 
in  the  same  light. 

An  annuity  is  an  advancement  to  be  brought  into  hotch- 
pot (j)),  or  rather  may  be  so,  for  an  annuity  ip  not  an 
advancement  if  given  by  way  of  maintenance  of  an  infant  {q), 
viz.,  the  value  at  the  date  of  the  grant ;  or,  if  it  has  ceased, 
the  payments  received,  at  the  option  of  the  child  {r). 

In  a  case  where  a  father  lent  the  sum  of  10,000L  to  his 
sou,  to  assist  him  in  forming  a  partnership  in  the  business  of 
a  sugar-refiner,  and  took  his  promissory  note  for  the  repay- 
ment of  that  sum  on  demand:  It  appeared,  that  it  was  in 
consequence  of  the  urgent  desire  of  the  intestate  that  the  son 
engaged  in  the  business;  and  that  finding  it  was  a  losing 
concern  he  became  desirous  of  retiring  from  it,  but  that  the 
father  urged  him  to  continue  it ;  that  at  the  earnest  entreaty 
of  the  intestate,  he,  with  much  reluctance,  continued  the 
business,  and  sustained  heavy  losses  in  it :  The  father  on  his 
deathbed  caused  the  promissory  note  to  be  burned,  and  died 
intestate :  Sir  John  Leach,  M.B.,  held,  that,  although  the 
circumstances  under  which  the  note  had  been  destroyed 
amounted  to  an  equitable  release  of  the  debt,  yet  1)hat  the 
sum  which  remained  due  upon  it  must  be  considered  an 

{I)  Weylond  i'.  AVeyland,  2  Atk.      bright,  8  Ves.  63.     Boyd  v.  Boyd, 


6.35.  See  Dillon  r.  Coppiii,  4  M.  & 
Cr.  647,  669. 

(ju)  Header  v.  Rosp,  3  P.  Wms. 
317,  note  to  Pusey  v.  Desbouverie. 

(n)  Norton  v.  Norton,  3  P.  Wms. 
317,  note. 

(o)    Kircudbright     r.    Klreud- 


L.  R.  4  Eq.  305.  Taylor  v.  Taylor, 
L.  R.  20  Eq.  155. 

(p)  Swinb.  Pt.  3,  s.  18,  pi.  29. 

(?)  Hatfield  i-.  Minet,  8  C.  D. 
136. 

(r)  Kircudbright  v.  Kircud- 
bright, 8  Ves.  51. 
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advancement  to  the  son  («).  Any  sum  of  considerable  amount 
paid  oat  of  the  common  fund  of  a  family  to  or  for  the  benefit 
of  a  child  is  an  advancement  within  the  meaning  of  the 
Statute  of  Distributions.  Thus  a  premium  upon  the  occasion 
of  a  son  being  articled  to  an  attorney  {t) :  a  sum  paid  for  the 
purchase  of  a  commission  in  the  army  for  a  son  (u) :  sums 
paid  by  a  father  to  a  son  to  enable  him  to  pay  his  debts  {x) : 
the  payment  of  the  admission  fee  to  one  of  the  Inns  of  Court 
in  the  case  of  a  son  intended  for  the  Bar  iy) :  the  price  of  the 
outfit  of  a  son  entering  the  army  (e) :  the  price  of  plant  and 
machinery  and  other  payments  to  start  a  child  in  business  {a) : 
have  been  held  to  be  advancements. 

On  the  other  hand,  small  inconsiderable  sums  of  money  what  shall  not 
given  to  a  child  by  the  father,  or  mere  trivial  presents  he  may  aavanccment. 
make  to  a  child,  as  of  a  gold  watch,  or  wedding  clothes,  shall 
not  be  deemed  an  advancement  (/>):  nor  shall  n-oney  expended 


(«)  Gilbert  r.  Wetherell,  2  Sim. 
&  Stu.  254.  lu  the  case  of  Smith 
V.  Conder,  9  C.  D.  170,  where  a 
testator,  who  died  in  1874,  by  his 
will  in  1864  gave  the  residue  o( 
his  property  to  trustees  to  divide 
amongst  his  six  children  equally, 
and  directed  that  the  sums  of  money 
advanced  to  them  in  his  lifetime 
should  be  brought  into  hotchpot. 
Hall,  V.-C,  held  that  a  letter 
written  by  the  testator  to  one  of 
his  sons  in  ir73,  whertoy  he  stated 
that  if  he  would  give  the  testator 
a  promissory  note  for  a  sum  men- 
tiuned  Iciis  than  the  amount  ad- 
vanced to  the  son  he  would  write 
oil'  the  balance,  was  inadmissible 
in  evidence,  inasmuch  as  it  was  not 
sought  thereby  to  rebut  a  presump- 
tion but  to  displace  an  express  de- 
claration contained  in  a  testamen- 
tary instrument  by  declarations 
not  testamentary.  But  it  is  sub- 
mitted that  the  letter,  together 
with  the  promissory  note,  was 
evidence  of  satisfaction  of  the  ad- 


vance. The  note  was  not,  as  in 
filbert  v.  Wetherell,  given  with 
the  advance. 

(<)  Boyd  V.  Boyd,  L.  R.  4  Eq.  30.'). 

(u)  Ibid.  Taylor  v.  Taylor,  L.  \\. 
20  Eq.  155. 

{x)  Boyd  V.  Boyd,  L.  R.  4  Eq. 
.105.  Auster  v.  Powell,  31  Beav. 
583.  1  De  G.  J.  &  S.  99.  /iV 
Blockley,  29  C.  D.  250.  This 
however  was  held  by  Jessel,  M.  P., 
uv.t  to  be  an  advancement :  Taylor 
V.  Taylor,  uhi  supra. 

(y)  Taylor  v.  Taylor,  vbi  siijini, 

(«)  Taylor  v.  Taylor,  ubi  supra. 
But  quaere  :  Boyd  v.  Boyd,  L.  R.  4 
Eq.  305. 

(a)  Taylor  v.  Taylor,  ubi  supra. 

(t)  3  P.  Wms.  317,  note  to 
Pusey  V.  Desbouverie.  Elliott  v. 
Collier,  1  Vca.  Sen.  16.  S.  C.  3 
Atk.  528  :  nor,  says  Swinburne, 
money  in  his  purse  to  spend 
among  his  equals,  or  buy  him  suits 
of  apparel,  or  books,  or  armour  for 
the  service  of  his  country  :  Swinb. 
Pt.  3,  8.  18,  pi.  30. 
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by  the  father  for  the  maintenance  of  a  child,  nor  given  to  bind 
him  an  apprentice,  nor  laid  out  in  his  education  at  school,  at 
the  university,  or  on  his  travels  (c). 

It  is  presumed,  indeed,  that  a  distinction  must  be  made 
when  a  considerable  sum  of  money  is  advanced  by  the  father 
with  the  child  as  a  premium  for  instruction,  and  not  merely 
as  a  compensation  for  maintenance,  and  that  the  former  sum 
is  in  strictness  liable  to  be  brought  into  hotchpot  (d).  In 
allusion  to  this  distinction,  it  is  conceived  that  Lord  Hard- 
wicke  expressed  himself  in  Morris  v.  Burroughs  (e) :  "I 
should  think,"  said  his  Lordship,  "that  if  a  father  should 
give  money  to  put  a  son  out  apprentice,  or  advance  him  in 
life  by  setting  him  up  in  trade,  Sic,  that  would  have  the 
same  effect,"  i.e.  will  be  a  satisfaction  of  the  custom,  or  must 
be  brought  into  hotchpot,  as  the  case  may  happen  to  be. 

It  has  already  been  stated,  that  a  provision  which  a  father 
may  make  for  his  child  by  Will,  in  a  case  where  the  tvctrtor 
dies  intestate  as  to  part  of  his  personal  estate,  shall  not  be 
brought  into  hotchpot  (/).  Such  a  provision  as  shall  be 
construed  an  advancement  must  result  from  a  complete  act 
of  the  intestate  in  his  lifetime (</),  by  which  he  divested 
hin?"8lf  of  all  property  in  the  subject :  though,  as  it  baa  just 
appeared,  it  is  not  requisite  that  it  should  take  effect  in  pos- 
session till  after  his  death  (h).     Still  less  shall  property  given 


((•)  Swinb.  Pt.  3,  s.  18,  pi.  19. 
Bac.  Abr.  tit  Exors.  (K.)  See 
also  Taj'lor  v.  Taylor,  L.  R.  Eq.  20, 
155  :  where  Sir  G.  Jessel,  M.  R., 
was  of  opinion  that  nothing  was 
an  advancement  nnleas  given  on 
marriage  or  to  establish  the  child 
in  life,  and  accordingly  he  there 
held  tliat  (1)  payment  of  a  fee  to  a 
special  pleader  in  the  case  of  a  son 
intended  for  the  Bar ;  (2)  price  of 
(lutfit  and  passage  money  of  an 
officer  and  his  wife  on  going  out 
to  India  with  his  regiment ;  (3) 
payment  of  debts  incurred  by  an 
officer  in  the  army  ;  (4)  assisting  a 
clergyman  ir    paying  hia  house- 


keeping and  other  expenses,  were 
not  advancements.  This  view, 
which  limits  the  term  advance- 
ment, was  dissented  from  by  Penr- 
son,  J.,  in  Re  Blockley,  29  C.  D. 
260,  and  seems  also  to  be  ai.  vari- 
ance with  that  of  Sir  W.  Page 
Wood,  V.-C,  in  Boyd  v.  Boyd, 
L.  R.  4  Eq.  305. 

(d)  2  Bop.  Husb.  &  Wife,  12. 

(e)  1  Atk.  403. 

(/)  Ante,  p.  1370.  AValton  r. 
Walton,  14  Ves.  324. 

(g)  Edwards  v.  Freeman,  2  P. 
AVms.  440.    Toller,  380. 

(/t)  Ante,  p.  1373.    Toller,  380. 
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or  bequeathed  to  the  child  by  any  other  person  be  so  denomi- 
nated (i) :  and  least  of  all  shall  a  fortune  of  his  own  acqui- 
sition, however  great  (A;). 


SECTION  IV. 

The  Rights  of  the  Next  of  Kin  of  the  Inte»*at:  under  the 
Statute  of  Distributions. 

The  6th  section  of  the  statute  provides,  that  in  case  there 
be  no  children  or  legal  representatives  of  them,  in  existence, 
a  moiety  of  the  intestate's  estates  shall  be  allotted  to  his 
widow,  and  the  residue  shall  be  distributed  equally  among 
his  next  of  kin  in  equal  degree,  and  their  representatives  (l) ; 
and  by  the  7th  section,  in  case  there  be  neither  wife  nor 
children,  then  all  the  estate  shall  be  distributed  among  the 
next  of  kin,  in  equal  degree ;  but  the  same  section  enacts, 
that  there  shall  be  no  representations  admitted  among 
collaterals  after  brothers'  and  sisters'  children. 

The  next  of  kin  referred  to  by  the  statute,  are  to  be  ascer- 
tained by  the  same  rules  of  consanguinity,  as  those  M-hich 
determine  who  are  entitled  to  letters  of  administration  (m). 
These  rules  have  been  already  considered  in  a  former  part  of 
this  Treatise  (n) ;  but  it  may  be  convenient  to  repeat  in  this 
place  some  of  their  results. 

Then  a  child  dies  intestate,  without  wife  or  child,  leaving  right  of  the 

father  • 
a  father,  the  latter  is  entitled  as  the  next  of  kin,  in  the  first 

degree,  to  the  whole  of  the  personal  estate  of  the  intestate, 

exclusive  of  all  others  (o). 

If  a  man  dies  intestate,  without  a  child,  but  leaving  a 


Wlio  are  tho 
next  of  kin  : 


(»)  Swinb.  Pt.  3,  a.  18,  pi.  18. 
Biic.  Abr.  tit.  Exors.  (K.)  ToUer, 
380. 

(t)  Swinb.  Pt.  3,  8.  18,  pi  18. 
Bac.  Abr.  tit.  Exoia.  {K.\ 

(0  Butaeetbe  Intestates'  Estates 
Act,  1890,  ante,  p.  1359. 

W.E.— VOL.   II. 


(m)  Lloyd  v.  Tench,  2  Ves.  Sen. 
214.  2  Black.  Comni.  515.  Tol- 
ler, 381.  4  Bum,  E.  L.  280,  8tli 
edit. 

(n)  Ante,  p.  355  et  seq. 

(o)  Blackborough  v.  Davis,  1  P, 
AVms.  51.    Ante,  p.  369. 
I  I 
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right  of  the 
mother  : 

1  Jac.  II. 
c.  17: 


the  brothers 
and  sisters 
■shall  share 
with  the 
mother  : 


they  shall 
sliaro  with  the 
mother, 
although  the 
widow  : 


Of  Distribution  under  the  Statute.     [Pt.  iii.  Bk.  iv. 

widow,  and  a  father,  then  the  personal  estate  shall  go  in 
moieties  between  the  wife  and  father  (p). 

So  with  respect  to  the  mother;  before  the  statute  of 
1  Jac.  II.  c.  17,  if  a  child  had  died  intestate,  without  a  wife, 
child,  or  father,  his  mother  was  entitled,  as  his  next  of  kin, 
in  the  first  degree  to  his  whole  personal  estate  :  But  by  that 
statute,  sect.  7,  it  is  enacted,  "  that  if  after  the  death  of  a 
father,  any  of  his  children  shall  die  intestate,  without  wife  or 
children,  in  the  lifetime  of  the  mother,  every  brother  and 
sister,  and  the  representatives  of  them,  shall  have  an  equal 
share  with  her."  The  principle  of  this  provision  is,  that 
otherwise  the  mother  might  marry,  and  transfer  all  to  another 
husband  (q). 

This  statute  as  well  as  the  Statiite  of  Distributions,  was 
described  by  Lord  Hardwicke  as  very  incorrectly  penned  (c) : 
and  several  questions  have  arisen  upon  the  construction  of 
this  section  of  it.  In  Keilway  v.  Kcilicay  {s),  the  intestate 
left  no  child,  but  a  wife,  a  mother,  three  brothers  and  sisters, 
and  two  nieces,  the  children  of  a  deceased  brother :  It  was 
insisted,  on  the  part  of  the  mother,  that  the  case  was  not 
within  the  statute  of  1  Jac.  11.  c.  17,  s.  7,  because  here  the 
intestate  left  a  wife  ;  whereas  the  statute  was  only  meant  to 
operate  where  the  mother,  before  the  making  of  it,  would 
have  gone  off  with  the  whole  personal  estate,  and  it  was 
urged,  on  her  behalf,  that  the  words  of  the  statute  "  without 
wife  or  children,"  must  be  understood  "without  wife  and 
children  ;  "  for  it  could  not  possibly  be  intended  in  the  dis- 
junctive, i.e.,  that  in  cither  case  the  brothers  and  sisters 
should  share  with  their  mother,  inasmuch  as  if,  after  the 
death  of  the  father,  the  child  should  die  tvithout  tvife,  but 
leaving  children,  they  would  clearly  take  the  whole,  to  the 
exclusion  of  the  intestate's  brothers  and  sisters ;  But  Lord 


(p)  Keilway  v.  Keilway,  Gilb. 
Eq.  Cas.  190,  per  curiam.  See  the 
effect  of  the  Intestates'  Estates  Act, 
ante,  p.  1359.  in  such  a  case. 

{q)  Blackborough  v.  Davis,  1  P. 


Wms.  49,  by  Lord  Holt. 

(r)  Stanley  v.  Stanley,  1  Atk,  457. 

(«)  2  P.  Wnis.  344.  S.  C.  Gilb. 
Eq.  Cas.  189.  2  Stra.  710.  2  Ei). 
Cas.  Abr.  441,  442. 
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Chancellor  King  decreed  that  the  wife  of  the  intestate  should 
have  one  moiety,  and  his  mother  should  come  in  for  no  more 
than  her  share  of  the  other  moiety  with  the  intestate's 
brothers  and  sisters,  and  the  two  nieces,  the  represeutativef 
of  the  deceased  brother:  And  his  Lordship  laid  down,  that 
the  intention  of  the  statute  was,  in  prejudice  of  the  mother, 
that  in  every  case  where,  before  the  statute,  she  would  havo 
had  the  whole,  the  deceased  child's  brothers  and  slaters 
should  come  in  equally  with  the  mother  as  to  the  whole  ; 
and  where,  before  the  statute,  the  mother  would  have  been 
entitled  to  the  half,  the  deceased  child's  brothers  and  sisters 
should  now  come  in  for  a  share  of  that  moiety. 

In  Stanleij  v.  Stanley  (t),  the  intestate  left  a  wife,  a 
mother,  and  several  nephews  and  nieces,  the  children  of  a 
deceased  brother :  Besides  raising  the  object' ons  taken  in 
the  above  case  of  Keilicay  v.  Keilway,  it  was  insisted,  on  the 
pait  of  the  mother,  that  the  words  of  the  statute  of  James 
are  in  the  conjunctive,  "  every  brother  and  sister  and  the 
representatives  of  them,"  and  therefore  that  the  statute 
cannot  operate  in  a  case  where  there  is  no  brother  or  sister 
of  the  intestate  living :  But  Lord  Hardwicke,  C,  held  the 
contrary;  and  after  recognizing  Keilway  v.  Keilway,  as  far 
as  it  applied,  decreed,  that  the  personal  estate  should  be 
divided  into  four  equal  parts,  two-fourth  parts  to  be  allotted 
to  the  widow,  one-fourth  part  to  the  mother,  and  the  remain- 
ing fourth  to  be  equally  divided  among  the  nephews  and 
nieces:  And  his  Lordship  said,  that  the  word  and  in  the 
statute,  immediately  preceding  the  words  the  representatives, 
must  be  construed  in  the  disjunctive. 

hi  the  last  case  a  further  objection  was  raised,  that  if  it 
should  be  held,  that  the  nephews  and  nieces  ^,  ^re  entitled 
by  representation,  it  might  be  carried  to  the  fourth  or  lifth 
generation,  which  would  create  great  confusion  and  frac- 
tions; for  there  was  nothing  to  restrain  it  in  this  Act,  as 
there   was    in    the    Satute    of    Distributions :    But    Lord 
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tliougli  there 
be  no  brother 
of  the  intestate 
liviiij;.  yet  if 
th' lO  be 
II  •]ihe\vs,  I'tc, 
tJ.ey  sliall 
."hare  with 
tlieir  grand- 
motiier  : 


the  rcjiresenta- 
tives  of  the 
brotl.ers  anil 
sistei-s  of  the 
intestate  shall 
not  share  with 
his  niDtlier, 
beyond  tlie 
brothers'  and 
sisters'  chil- 
dren : 


(<)  1  Atk.  455. 


r 


It 


1:1 

i  i 

1  I 


I 


1. .  r 


II  2 


[Fl 

i  I 


if 


fii 
'I 


•1* 
'  ii 

rt 


li 

■  \ 

1 

1 

■' 

i      li 


i  ': 


ft  i!l 

'il 


brothci-H  and 

RJMtcrH  of  tlio 
Imlt'-blood 
sliall  mIuu'c 
Mith  tlicir 
uiuUicr. 


1380  Of  Distribution  wider  the  Statute.     [Pt.  iii.  Bk.  iv. 

Hardwicke  said,  that  tho  proviso  in  the  statute  of  James 
was  to  be  incorporated  into  the  statute  of  Charles,  which 
expressly  says  that  representation  shall  not  be  carried  be- 
yond brothers'  and  sisters'  children ;  agreeably  to  the  rule, 
that  statutes  made  in  pari  materia  shall  bo  construed  into 
one  another. 

In  Jessopj)  V.  Watson  (a),  a  widow,  having  an  only 
daughter  by  her  deceased  husband,  married  a  second  hus- 
band, and  had  two  sons  by  tho  latter  marriage  :  Afterwards 
her  daughter  by  the  former  marriage  died  intestate,  without 
ever  having  married :  And  the  question  was,  whether  her 
mother  was  entitled  exclusively  to  her  daughter's  personal 
estate,  or  whether  tho  brothers  of  the  half-blood,  her  children 
by  the  second  marriage,  were  entitled  to  share  with  her: 
And  Sir  John  Leach,  M.R.,  held,  that  by  force  of  the  statute 
of  James,  the  brothers  were  entitled  to  a  share  with  their 
mother  (x). 

If  the  intestate  left  neither  wife,  nor  child,  nor  father, 
and  there  be  neither  brother  or  sister,  nor  nephew  or  niece, 
the  case  is  without  the  statute,  and  the  whole  of  such 
intestate's  effects  shall  devolve,  as  before  the  statute,  to  his 
mother  (y). 

It  is  clear  that  the  mother-in-law  or  step-mother  of  au 
intestate,  not  being  of  his  blood,  can  claim  nothing  under  the 
Statute  of  Distributions  (z). 
Bight  of  If  the  intestate  left  neither  children  nor  parents,  but  his 


In  what  aise 
ttie  mother 
shall  take  the 
■whole. 


Of  the  mother- 
in-law. 


(m)  1  M.  &  K.  665. 

(x)  The  same  point  appears  to 
have  been  determined  by  Lord 
Hardwicke  in  Burnet  v.  Mann, 
1  Ves.  Sen.  156,  jwst,  p.  1383 ; 
tliouf^li  it  is  inaccurately  stated  by 
Veaey,  that  the  claim  of  the  post- 
humous brother  of  the  half-blood 
was  there  made,  under  the  Statute 
of  Dittributiom :  but  in  Jessopp  v. 
Watson,  Mr.  Seaton,  who  was  of 
counsel  in  the  cause,  stated  that 
he    had    e.xamined    the    case    of 


Burnet  v.  Mann,  in  the  Kegistrar'* 
Book,  from  which  it  appeared  that 
the  claim  was  made  under  the 
statute  1  Jac.  II.  c.  17,  s.  7  ;  ami 
that  the  decision  in  that  case,  was, 
consequently,  an  express  decision 
in  point. 

(?/)  Jackson  v.  Prudehorae,  MS. 
11  Viner  Abr.  196,  tit.  Exors.  (Z, 
12.) 

(«)  Rutland  v.  Rutland,  2  P. 
Wms.  216. 
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nearest  surviving  relations  be   brothers  and  sisters,  and  a  brothers  and 

((mndfather  or  grandmother,  then,  since  they  we  all  in  the     ^ .     " 

second  degree   of  kindred,  in   strictness  they  ought   all  to  Rrandfathcr, 

share  the  personal  estate  of  the  intestate  equally  under  the 

statute.    But  in  the  year  168G,  in  tlif  case  of  IaOtiI  Winchel- 

HCit  V.  NorcUffe  (a),  Lord   Chanccll'      TeflFreys  decided   that 

a  grandmother   should    have    no    ehare   with  brothers   and 

^isters  of  the  intestate.     And  it  wos  again  decided,  in  1708, 

liy  the  Barons  of  the  Exchequer   in  the  case  of  Poole  v. 

Wishaw  [b],  by  the  unanimous  opinion   of  the  Court,  afcer 

hearing  civilians,  that  a  grandmother  had  no  right  to  sharo 

in  distribution  with  a  brother.     This  decision  was  followed 

by  a  similar  one,  as  to  a  grandmot^'er,  in  the  case  of  Norhurif 

v.  Richards,  before   Fortescue,  M.  R.  (c).      And  the  same 

point  was  afterwards   determined    by   Lord   Hardwicke,   in 

Evelyn  v.  Erelyn  (d),  on  the  authority  of  the  two  preceding 

cases,  as  well  as  the  prevailing  usage  since  the  Statute  of 

Distributions  :    And  his   Lordship  observed,  that  if  it  was 

m  intqim,  he  should  think  there  was  just  ground  to  prefer 

the  brother :   That  the  words  of  the  statute  must  be  taken 

together,  amongst  the  next  of  kin,  "j»/-o  sua  ciiique  jure," 

according  to  the  laws  in  such  cases ;  and  that  if,  by  settled 

determinations,  an  equality  or  p-eference  had  been  given,  it 

was  confirmed  by  the  statute  :  And  by  our  law  it  had  been 

established,  previously  to  the  statute,  that  between  brother 

and  brother  there  was  only  one  degree  (e) :  That,  besides,  it 

would  be  a  great  inconvenience  to  carry  the  portions  of 


(rt)  2  Freem.  95, 

(b)  Cited  per  curiam  in  Evelyn 
f.  Evelyn,  3  Atk.  763,  and  in 
Thomas  v.  Ketteriche,  1  Ves.  Sen. 
333. 

(c)  Cited  in  3  Atk.  763. 

(d)  3  Atk.  762. 

(f)  See  Collingwood  v.  Pace,  1 
Veutr.  424,  by  Hale,  C.  B.  Black- 
fcorough  V.  Davis,  1  P.  Wnis.  50. 
Buissieres  v.  Albert,  2  Cos.  temp. 


Lee,  53,  liy  Sir  George  Lee.  It  is 
enough  in  law  to  Siiy,  frater  et 
hceres,  or,  soror  et  hwres :  1  Salk. 
38.  See  stat.  3  &  4  Will.  IV. 
c.  106,  8.  5,  by  which  it  is  enacted 
that  no  brother  or  sister  shall  be 
considered  to  inherit  immediately 
from  his  or  her  brother  or  sister, 
but  every  descent  from  a  brother 
or  a  sister  shall  be  traced  through 
the  parent 
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grandfather  by 
motlier'a  side. 


Uncles  and 
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Half-blood. 
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children  to  a  grandfather,  who  must  be  supposed  to  have 
been  provided  for,  and  may  very  probably  be  in  a  dying 
condition,  and  not  want  it ;  and  it  would  be  contrary  to  the 
very  nature  of  provisions  among  children,  as  every  child  may 
very  properly  be  said  to  have  a  spn  accrescendi . 

Nevertheless,  if  the  intestate  leaves  no  nearer  kindred  thau 
a  grandfather  or  grandmother,  and  uncles  or  aunts,  the 
grandfather  or  gran '■1  mother,  being  in  the  second  degree, 
will  be  entitled  to  the  whole  personal  estate,  exclusive  of  the 
uncles  or  aunts,  who  are  only  in  the  third  de£;ree  (/). 

Hence,  also,  great-grandfathers  or  great-grandmothers, 
being  in  the  third  degree,  are  entitled  to  a  distributive  share 
with  uncles  and  aunts  {g). 

Where  the  intestate  leaves  a  grandfather  by  the  father's 
side,  and  a  grandmother  by  the  mother's  bide,  his  next  of  kin, 
they  shall  take  in  equal  moieties,  as  being  in  equal  degree ; 
for  here  dignity  of  blood  is  not  material  (/t). 

iluuts  and  nieces,  uncles  and  nephews,  being  all  ia  the 
third  degree,  are  all  equally  entitled  [i).  Hence,  where  the 
intestate  left  two  aunts,  and  a  nephew  and  niece,  children 
of  a  deceased  brother,  Lord  Hardwicke  ordered  the  sui-plus 
to  be  divided  into  four  parts  equally  among  them,  holding 
that  as  they  were  all  in  equal  degree,  the  children  wer*:^  to 
take  in  their  own  right,  and  not  by  representation  ;  but  that 
if  their  fatlier  had  been  living  he  would  have  been  entitled  to 
the  whoie  (A:). 

Brothers  and  sisters  of  the  half-blood  are  entitlec?  to  an 
equal  share  of  the  intestato's  estate  with  the  brothers  and 
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if)  Mentney  v.  Petty,  Prec. 
Chanc.  693.  Blnckborougli  v. 
Davis,  1  P.  Wins.  41.  Woodroff 
V.  Winkworth,  Prec.  Chanc.  527. 

{g)  Lloyd  v.  Tench,  2  Ves.  Sen. 
215.     Ante,  p.  360. 

(/i)  Moor  V.  Barham,  cited  in 
Blackboroiigh  v.  Davis,  1  P.  Wm». 


53. 

(i)  Buissieres  v.  Albert,  2  Cue. 
temp.  Lee,  51. 

[k)  Durant  v.  Pre&twood,  1  Atk. 
454.  S.  P.  Lloyd  v.  Tench,  2  Vfs. 
Sen.  213.  Buissieres  v.  Albert,  i 
Cas.  temp.  Lee,  5!. 
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sisters  of  the  whole  hlood,  although  there  are  some  prece- 
dents of  judgments  given,  since  the  statute,  allowing  the 
half-blood  to  have  hut  a  half  share  (l).  However,  since 
the  decision  of  the  House  of  Lords,  in  the  case  of  Watts  v. 
Crooke  (m),  affirming,  on  appeal,  a  decree  in  Chancery,  the 
law  has  been  settled  in  favour  of  the  full  title  of  the  half- 
blood  (n).  And  this  shall  extend  to  a  posthumous  brother  rostlmmons. 
of  the  half-blood:  In  Burnet  v.  Mann  (o).  Lord  Hardwicke 
said  he  could  not  distinguish  this  from  the  case  of  a  brother 
I'rt  ventre  sa  mere  of  the  whole  blood,  who  was  clearly 
entitled  ( /)) :  If,  indeed,  it  were  to  go  to  the  children  born  at 
any  distance  of  time,  so  as  to  cause  an  inconvenience  by 
suspending  the  distribution,  or  to  cause  a  taking  back  again, 
it  might  be  an  objection  :  But  that  cannot  happen,  because 
the  child  must  be  in  rerum  datura  at  the  death  of  the 
intestate  brother,  whose  estat'j  is  in  question ;  so  that,  at 
the  utmost,  it  cannot  he  carried  beyond  the  year  in  which 
a  distribution  is  to  be  made. 

Affinity  or  relationship  by  iiiarriage,  except  in  the  instance  Relatives  by 

...  .      marriage  not 

of  the  wife  of  the  intestate,  gives  no  title  to  a  share  of  his  entitled, 
property  under  the  statute :  Therefore,  if  the  intestate  had  a 
sou  and  daughter,  and  they  both  die,  the  former  leaving  a 
wife,  and  the  latter  a  husband ;  upon  the  intestate's  death 
afterwards,  such  husband  and  wife  have  neither  of  them  any 
claim  on  the  estate  (q). 
The  7th  section  of  the  Statute  of  Distributions  provides  Roprcsenta- 

*-  tion  among 

that  there  shall  be  no  representations  admitted  among  col-  collaterals, 
laterals  after  brothers'  and  sisters'  children.  This  provision 
must  be  consl/rued  to  mean  brothers  and  sisters  of  the  intestate, 
and  not  as  admitting  representation,  when  the  distribution 
happens  to  fall  among  brothers  and  sisters,  who  are  remotely 
related  to  the  intestate :  for  the  intestate  is  the  subject  of 


;  i 


m 


]it 


I! 


biiilf 


■  1 
i  1 


(0  Show.  P.  C.  108. 
(m)  Ibid. 

(n)  See  ante,  p.  359. 
(o)  1  Ve«.  Sen.  156. 


See  ante, 


p.  1380,  note  (x). 

(p)  See  Waim  v,  Hodaon,  Bar- 
nard Chane.  Gas.  272. 

((j)  Toller,  386. 
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the  Act ;  it  is  his  estate,  his  wife,  his  children,  and  for  the 
same  reason  his  brothers'  and  sisters'  children;  for  he  is 
equally  correlative  to  all  (r).  Therefore,  if  the  intestate 
fcihould  leave  an  uncle,  and  the  son  of  another  uncle  deceased, 
the  latter  shall  have  no  distributive  share  (s).  So  if  the  next 
of  kin  of  the  intestate  should  be  nephews  and  nieces,  a  ohild 
of  a  deceased  nephew  or  niece  will  not  be  admitted  to  share 
in  the  distribution.  Again,  it  has  been  held,  that  if  the 
brother  of  the  intestate  left  a  grandson,  and  a  sister  left  a 
child,  the  grandson  shall  not  have  distribution  with  t'  son  or 
daughter  of  the  sister  (t).  Thus,  although,  as  it  has  already 
appeared,  lineal  representatives  ad  infinitum,  shall  share  in 
the  distribution  of  an  intestate's  personal  estate,  yet  among 
collaterals,  except  only  in  the  instance  of  the  intestate's 
brothers'  and  sisters'  children,  proximity  of  blood  shall  alone 
give  a  title  to  it  (u). 

If  the  intestate's  brothers  and  sisters  were,  at  the  time  of 
his  decease,  all  dead,  and  having  left  children,  such  children 
shall  all  take  per  capita  {x).  Therefore,  if  an  intestate  leave 
a  deceased  brother's  only  son,  and  ten  children  of  a  deceased 
sister,  the  ten  children  of  the  deceased  sister  shall  take  ten 
parts  in  eleven  with  the  son  of  the  deceased  brother  (j/). 
But  in  the  event  of  some  of  the  intestate's  brothers  and  sisters 
being  alive  and  some  dead,  and  such  as  are  dead  having  left 
children,  such  children  take  per  stirpes,  by  way  of  represen- 
tation (z).  Therefore,  if  an  intestate  left  a  brother  alive,  and 
ten  children  of  a  deceased  sister,  such  ten  children  will 
take  one  moiety  of  the  personal  estate,  and  their  uncle  the 
other  (a). 


(r)  Carter  v.  Crawley,  Sir  T. 
Eaym.  496.  Caldicot  v.  Smith,  2 
Show.  286. 

(«)  Beeton  v.  Darkin,  2  Vern. 
168.  Bowers  v.  Little  wood,  1  P. 
Wms.  195. 

(<)  Pett  V.  Pett,  1  Salk.  250. 

(u)  Toller,  384. 

{x)  Walsh  V.Walsh,  Free.  Chanc. 


54. 

(y)  Bowers  v.  Littlewood,  1  P. 
Wms.  695.  Janson  v.  Bury,  Bunb. 
157. 

(z)  Lloyd  V.  Tench,  2  Ves.  Sen. 
215.  Buissieres  v.  Albert,  2  Cas. 
temp.  Lee,  61. 

(a)  So  in  the  case  of  a  bequest 
it  has  been  held,  that  if  a  testator 
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If  a  bastard,   or   any   other  person  having   no   kindred,  Anintes'ito 
die  intestate  without  wife  or  child,  his   effects,  subject  to 


peraon  with- 
out kin. 


directs  his  executors  to  pay  and 
divide  the  residue  of  his  personal 
estate  "  unto  and  amongst  my  own 
next  of  kin  under  the  Statute  of 
Distributions,"  brothers  and  de- 
ceased brother's  children  take  fer 
stiiyen:  Lewis  v.  Morris,  19  Beav. 
34.  See  also  Mattison  v.  Tanfieli\ 
3  Beav.  131.  Martin  v.  Glover,  1 
Coll.  269.  So  wliere  there  was  a 
"ift  "to  and  amonsft  the  next 
legal  representatives  of  A.  and  B., 
share  and  share  alike  ; "  their  next 
of  kin,  according  to  the  statute, 
were  held  entitled  per  stirpes : 
Booth  V.  Vicars,  1  Coll.  6.  Ante, 
]>.  1001.  (But  see  Eichard.''on  v. 
Hidiardsou,  14  Sim.  526.)  Smith 
I'.  Palmer,  7  Hare,  225.  And  it 
liiis  been  thought  that  the  same 
distinction,  as  to  taking  per  capita 
i)xper  stirpes,  will  j)revail,  when  a 
bequest  is  made  to  "  relations,"  or 
"  family,"  without,  mentioning  the 
proportions  in  which  the  fund  is  to 
be  divided ;  in  which  case  it  has 
been  said,  the  Statute  of  Distribu- 
tions will  regulate  the  manner  as 
well  as  the  number  in  which  the 
legatees,  i.e.  the  next  of  kin,  are 
to  take.  But  this  has  been  denied 
of  late  (see  ante,  p.  979,  note  (0 ). 
And  at  uU  events,  sucli  a  mode  nf 
division  will  not  be  adopted,  when 
a  contrary  intention  of  the  testator 
is  apparent,  as  where  the  bequest 
is  to  relations  to  be  equally  divided 
amongst  them  ;  for  there  the  divi- 
sion shall  be  per  capita,  although 
tile  state  of  the  family  is  such  as 
would  recpiire  a  distribution  per 
dirpes,  under  the  statute :  Thomas 
V.  Hole,   Cas.    temp.   Talb.   251. 


Heron  v.  Stokes,  2  Dr.  &  "W.  89. 
So  if  there  be  a  bequest  of  a  fund 
to  be  equally  divided,  amongst  the 
testator's  next  of  kin,  both  ma- 
ternal and  paternal,  it  is  divisible 
between  the  two  classes  per  capita 
and  not  per  stirpes :  Dugdale  v. 
Dugdale,  11  Beav.  402.  Again,  if 
there  is  a  bequest  to  "  A.  and  t(j 
the  children  of  B.,  to  be  equally 
divided,"  they  take  per  capita  : 
Dowling  V.  Smith,  .3  Beav.  541. 
See  also  Butler  v.  Stratton,  .3  Bro. 
C.  C.  367  Lenden  t'.  Blackmore, 
10  Sim.  626.  Rickabe  v.  Gar- 
wood, 8  Beav.  579.  Baker  v. 
Baker,  6  Hare,  269.  Pattison  v. 
Pattison,  19  Beav.  638.  Tyndale 
V.  Wilkinson,  23  Beuv.  74.  Armi- 
tage  V.  Williams,  27  Beav.  34(5. 
Be  Davies'  Will,  29  Beav.  93. 
Rook  V.  Atty.-Gen.,  31  Beav.  313. 
Robinson  v.  Shejdierd,  32  Beav. 
665.  Gibson  v.  Fisher,  L.  R.  5  Eq. 
51.  Payne  v.  Webb,  L.  R.  19  Eri. 
26.  But  these  and  similar  words 
may  be  controlled  by  the  context : 
Brett  t>.  Horton,  4  Beav.  239.  lie 
Campbeli's  Trusts,  31  C.  D.  685. 
33  C.  D.  98.  So  where  a  fund  is 
directed  to  be  paid  on  a  particular 
I'vent,  in  such  cases  as  the  follow- 
ing, namely, — where  u  fund  is  to 
be  divided  "  between  the  families 
of  my  brother  L.  and  my  sister 
E." — where  one-fourth  of  a  lesidue 
is  to  be  paid  to  the  younger  chil- 
dren of  N.,  and  one  other  fourth 
paid  to  or  amongst  the  younger 
children  of  S. — where  a  legacy  is 
to  be  paid  between  and  amongst 
the  children  of  P.  and  the  children 
of  R. — in  these  and  similar  in- 
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his  debts,  belong  to  the  king,  as  nltimus  hceres  (/>) ;  not  in  a 


^lilililll 


stances,  it  has  been  held  that  the 
(listiibutiou  is  to  be  ^jer  capita,, 
and  not  per  stirpes :  Abrey  t'.  New- 
man, 16  Beav.  433,  by  Romilly, 
M.  R.,  citing  Barnes  v.  Patch,  8 
Ves.  604.     Lincoln  v.  Pelhani,  10 
Ves.    166.     Rickabe  v.  Garwood, 
ubi  supra.    Malcolm  v.  Martin,  3 
Bro.  C.  C.  50.   Pearce  v.  Ednu-ades, 
3  Y.  &  Coll.  246.     Aj^ain,  if  a  be- 
([lu'st  is  made  to  "  issue  "  as  pur- 
chasers, or  to  "  descendants,"  all 
tliose  who  answer  the  description 
will  take  per  capita  :  Davenport  v. 
Hanbury,  3  Ves.  257.     Lei<,di   v. 
Norbury,   13  Ves.   340.     Head   v. 
Randall,  2  Y.  iS.  coll.  C.  C.  231. 
Evans  r.  Jones,  2  Coll.  216.    Ante, 
p.   !)76  :    But    in   this  case  also, 
they  will  take  per  stirpes,  if  the 
testator's  intention  to  tliat  etfoct 
appears  from  other  expressions  in 
tlie  Will :  Rowland  r.  Gorsuch,  2 
Cox,  187.     A  distinction  has  been 
taken  between  a  i^ift  to  several, 
■with  remainder  to  their  children, 
and  a  p;ift  to  several,  with  a  substi- 
tutionary gift  to  their  children  : 
Where  there  was  a  Ijequcst  of  a 
fund  to  be    ecpally  divided  be- 
tween A.  and  wife  and  B.  and  wife 
for  their  lives,  after  which,  to  be 
equally  divided  between  the  chil- 
dren of  A.  and  B.,  it  was  held, 
that    tlie    children    all    took  per 
capita :    Abrey    r.   Newman,    16 
Beav.   431.    See  also  Swabey  r. 
Ooldie,  1  C.  D.  380.     But  where 
there  was  a  bequest  to  A.  for  life, 
after  which  "  equally  amongst  her 
sisters  or  their  children  living  at 
her  deceasv ,"  it  was  held,  that  such 
of  the  children  as  were  entitled 
took  per  stirpes :  Congreve  v.  Pal- 
mer, 16  Beav.  435.    See  also  Flinn 


V.  Jenkins,  1  Coll.  365.    Arrow  v. 
Mellish,    1    De    G.  &   Sm.  ;5.->5. 
Shand    v.   Kidd,    19    Beav.  ,"5 10. 
Begley  v.  Cook,  3  Drew.  662.    Sew 
also  He  Hutchinson's  Trusts,  21 
C.  D.  811,  where  the  gift  was  in 
trust  for  "  A.  B.  for  life,  and  aftii 
his  decease  for  his  issue,  and  du 
failure  of  his  issue  to  F.  H.  S.  ami 
R.  S.,  share,  and  share  alike,  amt 
after    the    decease    of    the    said 
F,  H.  S.  and  R.  S.  to  their  chil- 
dren, share  and  share  alike,  and  to 
their  heirs  for  ever,"  in  which  casi' 
the  fund  was  held  divisible  jwr 
stirjies,  i.e.  in  moieties  between  the 
representatives  of  tf'.  11.  S.  and  the 
children  of  R.  S.    Even  where  the 
division  is  by  the  terms  of  the  Will 
to  be  ^jcr  stirpes,  a  question  may 
arise  how  far  back  you  are  to  ^d 
to  discover  the  stocks  which  are 
intended  by  the  testator.    Gibson 
V.  Fisher,  L.  R.  5  Eq.  51,  seems  to 
have  decided  that  where  a  gift  was- 
2)er    stirpes,   the    stirpes    juust   he 
found  at  the  earliest  poi^sible  point. 
In  so  holding,  Romilly,  M.  R.,  re- 
fused to    follow  the  decision  ia 
Robinson  v.  Shepherd,  4  J).  J.  & 
v..  120.     But  in  lie  Wilson,  24 
C.  D.  664,  it  was  held,  following 
Robinson  v.  Shepherd,  that  where 
a  gift  is  to  the  descendants  or  issue 
"  of  A.  and  B.  per  stirpes,  it  seems 
that  you  must  look  to  the  number 
of   familie'"    or  stirpes    descendeil 
irom  A.  or  B.  and  existing  at  the 
testator's    death,  and   divide  the 
fund  primarily  into  a  correspond- 
ing number  of  parts. 

(6)  Megit  V.  Johnson,  Dougl. 
548,  by  Lord  Mansfield.  Taylor 
V.  Haygarth,  14  Sim.  8.  But,  if  he 
leave  a  widow  and  no  children, 
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fiduciary  character,  but  beneficially  (c)  ;  who,  with  the  excep- 
tion of  a  small  part,  usually  grants  them  by  letters  patent  or 
otherwise  :  and  then  such  grantee  seems  of  course  entitled  to 
the  administration,  and  consequently  to  the  sole  enjoyment  of 
the  property  {d). 


1 1 


SECTION    V. 

Of  Distribution  ichen  the  Intestate  was  domiciled  abroad. 

Hitherto  it  has  been  assumed  that  the  intestate  was,  at  the 
time  of  his  death,  domiciled  in  a  place  where  the  Statute  of 
Distributions  is  the  law  of  the  land. 

The  rule  is,  that  the  distribution  of  the  personal  estate  of  Distribution 
an  intestate  is  to  be  regulated  by  the  law  of  the  counury  in  cording  to  the 

which  he  was  a   domiciled   inhabitant   at   the   time   of  his  country  of 

uomicil : 

death  without  any  regard  whatsoever  to  the  place  either  of 
the  birth  or  the  death,  or  the  situation  of  the  property 
at  that  time  ((■)•  It  is  not,  however,  correct  to  say,  that 
with  respect  to  the  distribution  of  personal  property,  the  law 
of  England  gives  way  to  the  law  of  a  foreign  country ;  but 
that  it  is  part  of  the  law  of  England,  that  personal  property 


the  Crown  only  gets  Due  inoietv  ; 
till!  other  belongs  to  the  ^^•i<low. 
Cave  V.  Roberts,  8  Sim.  '214.  8ee 
tmte,  p.  370. 

(c)  Kune  v.  ReynoUla,  4  I)e  (1. 
JI.  &  <i.  r)7l,  by  Loixl  Cranwortb. 
Atty.-Gcn.  v.  Kohler,  9  H.  L.  C. 
(io4.     See  ante,  p.  370. 

((0  Ante,  ;)p.  371-373.  Tolk-r, 
380.    2  Bkck.  Conini.  005,  ij06. 

(e)  Enohin  v.  Wylie,  10  H.  L.  C. 
1,  13.  Doglioni  v.  Crispin,  L.  1?. 
1  H.  L.  301.  lie  Triifort,  3(5  C.  1). 
(iOO.  However,  "the  law  of  tiie 
country"  must  not  always  be 
understood  to  mean  the  general 
law  as  applicable  to  the  subjects 
thereof,  but  in  some  instances  the 
particular  law  applicable  to  the 
case  of  foreigners  dying  domiciled 


therein  :  Collier  r.  Rivaz,  2  Curt. 
855.  Ante,  p.  304.  Maltass  v. 
ISIaltass,  I  Robert.  67,  72.  Ante, 
]).  304.  As  to  the  conclusiveness 
of  the  judgments  of  the  courts  of 
domicile  in  the  courts  of  a  foreign 
country,  see  ante,  pp.  305,  300.  As 
to  the  sense  in  which  the  English 
law  adopts  the  law  of  the  domicile, 
see  Lynch  v.  Government  of  Para- 
guay, L.  R.  2  P.  &  D.  268.  The 
rule  is,  that  the  law  adopts  the  lav 
of  the  domicil  as  it  stands  at  the 
time  of  the  death,  and  it  does  not 
undertake  to  adopt  and  give  elfect 
to  all  retrospective  changes  that 
the  legislative  autliority  of  the 
foreign  country  may  make  in  that 
law :  Ibid. 
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should  be  dis*;ributed  according  to  the  jus  domicilii  (/).  If, 
therefore,  a  man  die  domiciled  in  this  country,  and  adminis- 
tration be  taken  out  to  him  here,  debts  due  to  him,  or  other 
of  his  personal  efTects,  in  Scotland  or  abroad,  shall  be  distri- 
buted according  to  the  law  of  England :  for  the  lex  loci  rd 
sitre  is  not  to  be  recognized  (/y).  On  the  c'her  hand,  if 
a  man  domiciled  abroad  die  intestate,  his  whole  property 
here  is  distributable  according  to  the  laws  of  the  coun+vy 
where  he  was  so  domiciled  (h)  :    If  it  were  otherwise,  as  it 


(/)  E„  >xbbott,  C.  J.,  in  Doe  i>. 
Vardill,  5  B.  &  C.  451,  452.  Tlie 
rule  as  to  the  law  of  domicil  has 
never  been  extended  to  real  pvo- 
jierty :  Doe  v.  Vardill,  5  B.  &  C. 
451.  S.  C.  in  Dom.  Proc.  2  CI.  & 
F.  571.  S.  C.  nomine  Birtwhistle 
V.  Vardill,  7  CI.  &  F.  895.  But 
the  rule  laid  down  in  the  above 
case,  viz.,  that  a  child  born  out  of 
■wedlock,  although  le<jitiniated  by 
the  Bubsetjuent  marriage  of  his 
parents,  cannot  inherit  real  pro- 
]ierty  in  England,  relates  only  to 
tlie  case  of  descent  upon  an  intes- 
tacy, and  does  not  affect  the  case  of 
a  devise  of  real  estate  to  "chil- 
dren." &  Grey's  Trusts,  [1892]  3 
Ch.  88.  As  we  have  already  seen 
{ante,  p.  1366,  note  ((/)),  a  chihl 
legitimate  by  the  law  of  its  father's 
domicil,  but  illegitimate  according 
to  English  law,  is  entitled  to  a  share 
4is  one  of  the  next  of  kin  in  the 
jiersonal  estate  of  an  intestate  dying 
domiciled  in  England,  under  the 
Statute  of  Distributions.  Ee  Good- 
man's Trusts,  1 7  C.  1 ).  266  (reversing 
the  decision  of  Jessel,  M.  R.,  14  C. 
D.  619). 

(g)  Thome  v.  Watkins,  2  Ves. 
Sen.  35.  Re  Ewin,  1  Crompt.  & 
Jerv.  156,  by  Bayley,  B. 

(]i)  But  it  must  be  remembered, 
that  as  the  validity  of  a  testa- 
mentary disposition  of  an  English 


leasehold  is  governed  by  the  law 
of  England,  and  not  by  the  law  cf 
the  testator's  domicil  (Freke  r. 
Lord  Carbery,  L.  B.  16  Fq.  461),  so 
leaseholds  in  England  devolve,  in 
the  case  of  intestacy,  upon  the 
person  entitled  according  to  the 
English  Statute  of  Distributions. 
Duncan  t;.  Lawson,  41  C.  D.  394. 
See  also  In  the  goods  of  Gentili, 
Ir.  Rep.  9  Eq.  541,  in  the  judj,'- 
inent  in  which  Waneii,  J.,  refers 
to  Freke  v.  Lord  Carbery  as  a  dis- 
tinct authority  that  the  succession 
to  chattels  real  depends  upon  the 
lex  loci.  St>.  also  De  Fogassieras  i: 
Duport,  11  L.  R.  Ir.  123.  See 
further  Leslie  v.  Baillie,  2  Y.  & 
Coll.  Ch.  C.  91,  in  which  case  a 
testator  who  died,  and  whose  Will 
M-as  proved,  in  England,  bequeathed 
a  legacy  to  a  married  woman,  whose 
domicil,  as  well  as  that  of  her  hus- 
band, was  in  Scotland :  The  hus- 
band died  a  few  months  after  the 
testator,  without  having  received 
the  legacy  :  After  his  death  the 
executoi-8  of  the  testator,  with 
knowledge  of  the  before-mentioned 
eircumstances,  of  the  domicil,  pai  1 
the  legacy  to  the  widow :  It  was 
proved  that,  according  to  the 
Scotch  law,  the  payment  siiould 
have  been  made  to  the  husband's 
personal  representatives :  Ne\er- 
«^heless,  it  was   held  by  Knight 
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was  observed  by  Lord  Hardwicke,  iu  Thome  v.  Watkins  (i), 
it  vt'ould  destroy  the  credit  of  the  public  funds ;  for  no 
foreigner  would  put  into  them,  if,  because  a  title  must  bo 
made  up  by  administration  or  probate  of  the  Probate  Court 
of  England,  the  property  was  to  be  distributed  differently 
from  the  laws  of  his  own  country. 

Hence,  it  appears,  that  a  different  doctrine  prevails  with 
respect  to  the  distribution  of  the  personal  estate  of  a  deceased, 
when  iu  the  hands  of  an  executor  or  administrator,  from 
that  which  is  established  with  respect  to  the  grant  of  probate 
or  administration,  by  v/hich  ho  is  empowered  to  possess  him- 
self of  such  estate  :  for,  with  regard  to  the  latter,  the  situs 
of  the  property,  as  it  has  appeared  in  an  earlier  part  of  this 
Treatise,  regulates  the  jurisdiction  (/t). 

It  must,  however,  be  borne  in  mind,  that  (as  there  has 
already  been  occasion  to  point  out  (/)  ),  although  the  right  to 
succession  is  to  be  regulated  according  to  the  law  of  the  country 
where  the  deceased  was  domiciled,  yet  the  administration  of 
the  estate  must  be  in  the  country  in  which  possession  of  it  is 
taken  and  held  under  lawful  authority.  In  performing  this 
duty,  the  Court  in  which  the  estate  is  administered  will  be 
guided  by  the  law  of  the  domicile,  and  must  ascertain  for 
itself  what  the  rights  of  the  parties  are  under  that  law(/»). 
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Bruce,  V.  C,  that  in  the  absence 
of  proof  that  the  executore  knew 
the  Scotch  law  on  the  subject,  the 
payment  to  the  widow  was  a  good 
payment. 

(t)  2  Ves.  Sen.  37. 

(k)  See  Accord,  per  Wood,  V.-C, 
in  Campbell  v.  Beaufoy,  Johns.  326. 

(0  Ante,  pp.  367,  368. 

(to)  Preston  v.  Lord  Melville,  8 
CI.  &  F.  1.  Ante,  p.  305.  Ibid. 
note  (/).  Sec  Accord,  per  Lord 
Cranworth,  in  Enohin  v.  Wylie, 
10  H,  L.  C.  19.  Ewing  v.  Orr- 
Ewing,  9  App.  Cas.  34.  10  App. 
Cas.  453.  See  also  the  CaiTon 
Iron  Company  v.  Maclaren,  5  H. 
L.  C,  45U,  per  Lord  St.  Leonards. 


But  it  has  been  held  (following 
the  dicta  of  Lord  Westbury  in 
Enohin  v.  Wylie,  uH  supra)  that 
the  legal  personal  representative 
constituted  by  the  forum  of  donii- 
fil  of  a  deceased  person  is  entitled 
to  receive  the  personal  estate  of 
the  deceased  got  in  through  any 
letters  of  administration,  wherever 
they  may  be,  and  the  next  of  kin 
cannot  make  any  claim  against  the 
estate  except  through  the  interven- 
tion of  such  legal  personal  repre- 
sentative. Eames  v.  Hacon,  16 
C.  D.  407.  Affirmed  on  appeal,  18 
C.  D.  347.  Where  the  Probate 
Division  of  the  High  Court  of  Jus- 
tice had  granted  a  general  probate 
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Lord  Westbury,  in  Enohin  v.  Wj/lie  (w),  says  :  "  I  hold  it  to 
be  now  put  beyond  all  possibility  of  question  that  the  admiuis- 
tration  of  the  personal  estates  of  the  deceased  belongs  to  the 
Court  of  the  country  where  the  deceased  was  domiciled  at  his 
death.  All  questions  of  testacy  and  intestacy  belong  to  the 
judge  of  the  domicil.  In  short,  the  Court  of  the  domicil  is 
the  forum  conciirsus  to  which  the  legatees  under  the  will  of  a 
testator  or  the  parties  entitled  to  the  distribution  of  the 
estate  of  an  intestate  are  required  to  resort."  But,  as  Mr. 
Justice  Stirling  points  out  in  his  judgment  in  lie  Trufort  («), 
this  statement  of  the  law  by  Lord  Westbury  has  not,  in  its 
entirety,  met  with  complete  acceptance,  and  in  particular,  it 
has  been  more  than  once  criticized  by  Lord  Selborne,  whose 
views  are  perhaps  most  fully  stated  in  the  case  of  Kn-huj  y. 
Orr-Eicing  (j)),  where  he  says  :  "  So  far  as  relates  to  domicil 
it  has  always  appeared  to  me  to  be  clear  that  the  domicil  of 
a  deceased  testator  or  intestate  cannot  in  principle  furnish 
any  governing  or  necessary  rule  except  for  the  purpose  of 
determining  the  succession  to  moveable  estate.  For  that 
purpose  recourse  must  be  had  not  always  or  necessarily  to  the 
Courts  but  always,  and  necessarily,  to  the  law  of  the  domicil. 
The  succession  being  once  ascertained,  the  rights  resulting 
therefrom  belong  to,  and  follow,  the  person  of  the  living 
successor,  and  not  the  dead  predecessor.  It  has  never  been 
held  that  the  forum  in  which  such  rights  may  be  vindicated 
depends  upon  the  domicil  either  of  the  plaintiif  or  defendant 
in  any  action  or  suit,  and  if  the  domicil  of  the  living  man, 
whose  rights  and  liabilities  are  in  question,  is  for  that 
puipose  immaterial,  I  am  unable  to  understand  how  the  place 
^  in  which  those  rights  arc  to  be  protected  or  those  liabilities 
enforced  can  necessarily  depend  on  the  domicil  of  the  de- 
ceased. .  .  .  The  duty  of  administration  is  to  be  discharged 


of  a  Will  of  a  Scotch  testator,  the 
Chancery  Division  made  the  ordi- 
nary decree  for  the  administration 
of  the  personal  estate  of  the  tes- 
tator without  limiting  it  to  the 
English  assets,  and  notwithstand- 
ing the  opposition  of  a  majority  of 


the  executors:  Stirling-Maxwell  v. 
Cartwright,  9  C.  D.  173.  11  C.  D. 
522. 

(»i)  10  H.  L,  C.  1. 

(o)  3(J  C.  D.  600. 

(y)  10  A.  C.  453,  502. 
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by  the  Courts  of  this  country,  though  in  the  performance  of 
that  duty  they  will  be  guided  by  the  law  of  domicil."  Lord 
Cranworth,  in  Doglioni  v.  Crispin  {q),  says  :  "  No  principle 
cau  be  better  established  than  that  the  administration  of  the 
personal  estate  of  a  deceased  person  belongs  exclusively  to 
the  country  in  which  he  is  domiciled  at  his  death.  The 
Courts  of  that  country  must  decide  who  is  entitled,  and  from 
their  decision  there  can  be  no  appeal.  It  does  not  always 
happen,  as  is  the  case  here,  that  the  claim  of  the  party 
litigating  in  our  Courts  has  been  actuary  raised  and  decided 
in  the  Courts  ot  the  country  of  the  domicil.  It  is  therefore 
often  matter  of  necessity  that  our  Courts  should  receive 
evidence  from  learned  foreigners  as  to  what  the  law  of  domicil 
is.  Such  evidence  is,  in  general,  far  from  satisfactory,  but  it 
often  happens  that  no  better  evidence  can  be  obtained,  and 
then  the  Courts  here  must  ascertain,  from  the  conflicting 
testimony,  as  well  as  they  can,  wnat  the  law  is  on  which  they 
must  act.  But  here  we  are  left  in  no  doubt.  The  title  of 
the  respondent  has  been  fully  adjudicated  upon  by  the  Courts 
of  his  domicil  after  long  and  careful  consideration,  i.nd  by 
their  decision  we  are  bound."  Mr.  Justice  Stirling,  in  his 
judgment  in  Re  Trufort.,  after  citing  the  above  quoted  passages 
from  the  judgments  of  Lord  Wostbury,  Lord  Selborne  and 
Lord  Cranworth,  says,  that  the  rule  to  be  extracted  f'om  these 
cases  appears  to  be  this,  that  although  the  mrties  claiming  to 
be  entitled  to  the  estate  of  a  deceaned  person  may  not  be  bound 
to  resort  to  the  tribunals  of  the  country  in  which  he  wns  domi- 
ciled, and  although  the  Courts  of  this  country  may  be  called 
upon  to  administer  the  estate  of  a  deceased  person  domiciled 
abroad,  and  may  in  such  a  case  bo  bound  to  ascertain  as  best 
they  can  who,  according  to  the  law  of  the  domicil  are  entitled 
to  the  estate,  yet  where  the  title  has  been  adjudicated  upon  by 
the  Courts  of  the  domicil  such  adjudication  is  binding  upon 
and  must  be  followed  by  the  Courts  of  this  country  (r) ;   even 
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{q)  L.  R.  1  H.  T,.  301, 314. 
(r)  Enohin  v.  Wylie,  10  H.  L.  (.'. 
I.    Ewing  V.  Orr-Ewing,  10  Apjt. 


Ciis.  453.  Doglioni  v.  Crispin, 
L.  R.  1  H.  L.  301.  Ke  Trufort, 
36  C".  D.  600. 
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if  the  judgment  of  the  foreign  Court  has  by  defnult  of  the 
party  complaining  of  the  judgment  proceeded  on  a  mistake 
as  to  the  English  law  (s) ;  or  the  whole  of  the  facts  were  not 
before  the  foreign  tribunal  {t)  ;  for  the  Courts  of  this  country 
do  not  sit  to  hear  appeals  from  foreign  tribunals,  and  if 
the  deci.iion  of  the  foreign  tribunal  is  wrong  recourse  must 
be  had  to  tlu^  mode  of  appeal  provided  in  the  forcigu 
country  («). 

It  remains  to  ascertain,  what  shall  constitute  a  domicil 
with  respect  to  the  proper  application  of  the  above  rule  (.r). 

A  man's  domicil  is,  prima  facie,  the  place  of  his  residence  : 
but  this  may  be  rebutted  by  showing  that  such  residence 
is  either  constrained  from  the  necessity  of  his  affairs,  or 
transitory  {y).  On  this  subject,  the  following  propositions 
may  be  stated  as  deducible  from  the  adjudged  cases  : 


(s)  Ciistrique  v.  Imrie,  L.  R.  4 
H.  L.  414.  Godard  v.  Gray,  L.  R. 
6  Q.  V,.  139. 

{t)  De  Cosse  Brissac  v.  Rath- 
l)one,  G  H.  &  N.  301. 

(it)  Bank  of  Australasia  v.  Nias, 
16  Q.  B.  717.  See  ante,  Pt.  i. 
Bk.  IV.  Ch.  11.  Sect.  vi. 

(.X-)  On  this  subject  generally, 
sec  the  erudite  and  valuable  Trea- 
tise on  the  Law  of  Domicil,  by  Dr. 
Robert  Philliniore. 

(?/)  Bempde  v.  Johnstone,  3  Ves. 
201,  202,  by  Lord  Loughborough. 
With  respect  to  the  efi'ect  of  time 
in  constituting  a  domicil,  see  the 
judgment  of  Sir  Wm.  Scott  in  The 
Case  of  the  Harmony,  2  Rob.  Adm. 
Rep.  324,  and  The  Case  of  the  Ann, 
1  Dods,  Adm.  Reji.  221.  See  fur- 
ther, as  to  what  shall  constitute  a 
domicil,  Stanley  v.  Bernes,  3  Hagg. 
373.  Moore  v.  Darell,  4  Hagg.  346. 
Re  Bruce,  2  Cr.  &  Jerv.  436. 
Tidswell  v.  Bowyer,  7  Sim.  64. 
MidtasB  V.  Maltass,  1  Robert.  67. 


Whicker  v.  Hume,  13  Beav.  366. 
7  H.  L.  C.  124.  Heath  v.  Sam- 
son, 14  Beav.  441.  Anderson  f. 
Lancuville,  9  Moo.  P.  C.  325. 
Bremer  v.  Freeman,  10  Moo.  P.  C. 
306.  S.  C.  Dea.  &  Sw.  192.  Atty.- 
Gen.  V.  Kent,  1  Hurl.  &  C.  12. 
Atty.-Gen.  v.  Rowe,  ibid.  31.  Pre- 
sident of  the  United  States  v. 
Drunmiond,  33  Beav.  449.  Atty.- 
Gen.  V.  Fitzgerald,  3  Drew.  610. 
See  also  the  definition  of  domicil 
stated  l)y  Lord  Wensleydale,  in 
Whicker  v.  Hume,  7  H.  L.  C.  164, 
viz.,  "  Habitation  [by  a  man]  in  a 
place  with  the  intention  of  remain- 
ing there  for  ever,  unless  some  cir- 
cumstances should  occur  to  alter 
his  intention."  It  is  always  mate- 
rial in  determining  what  is  a  man's 
domicil,  to  consider  where  his  wife 
and  children  live  and  Lave  tlioir 
permanent  place  of  residence,  and 
where  his  establishment  is  kept  uj). 
Piatt  V.  Atty.-Gen.  of  New  South 
Wales,  3  A.  C.  336. 


'  1 


Ch.  I.  §  v.]  In  case  of  an  Intestate  domiciled  abroad. 

1.  Though  a  man  may  have  two  domicils  for  some  purposes, 
he  can  have  only  one  for  the  purpose  of  succession  (z). 

2.  The  original  domicil,  or,  as  it  is  called,  the  forum 
originis,  or  the  domicil  of  origin,  is  to  prevail,  until  the  party 
has  not  only  acquired  another,  but  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  his  former  domicil, 
and  taking  another  as  his  sole  domicil  (a). 

By  the  expression  forum  oricfinis,  or  domicil  of  origin, 
here  used,  is  not  meant  the  domicil  of  birth  :  for  the  mere 
accident  of  birth  in  any  particular  place  cannot  in  any  degree 
affect  the  domicil :  If  the  son  of  an  Englishman  is  born  upon 
a  journey  in  foreign  parts,  his  domicil  would  follow  that  of 
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{z)  Somerville  v.  Somerville,  5 
Yes.  750,  786.  Forbes  v.  Forbes, 
Kay, 341.  Crookendenr.  Fuller,  1 
S\v.&Tr.441.  With  respect  to  con- 
temporary domicils,  the  following 
distinction  is  recognized  by  foreign 
jurists,  and  seems  to  havs  met 
with  the  concurrence  of  Lord  Al- 
vanley,  in  the  above  case  of  Somer- 
ville V.  Somerville,  5  Ves.  750, 789, 
vk.,  that  a  person  not  under  an  obli- 
gation of  duty  to  live  in  the  capital 
in  a  permanent  manner,  as  a  noble- 
niiin  or  gentleman,  having  a  man- 
sion-house, his  residence  in  the 
country,  and  resorting  to  the  me- 
tropolis for  any  particular  purpose, 
or  for  tlie  general  purpose  of  resid- 
in;,'  in  thj  metropolis,  shall  be  con- 
sidered domiciled  in  the  country  : 
on  the  other  hand,  a  merchant, 
whose  business  lies  in  the  metro- 
poll?,  shall  be  considered  a«  having 
his  domicile  there,  and  not  at  his 
country  residence.  See  also  Forbes 
r.  Forhea,  Kay,  341.  Aitchison  v. 
Dixon,  L.  R.  10  Eq.  589, 595.  See 
also  S.  C.  as  to  a  domicil  being 
(,'ained  by  the  permanent  rec'dence 
of  a  man's  wife. 
W.E.— VOL.  n. 


(a)  Somerville  v.  Somerville,  5 
Ves.  750,  787.  Ra  Bruce,  2  Cr.  & 
Jerv.  43G.  i45,  per  Bayley,  B.  De 
Bonneval  i'.  De  Bonneval,  1  Curt. 
856.    Atty.-Gen.  v.  Dunn,  6  Mees. 

6  W.  511.    Dalhousie  v.  M'Douall, 

7  CI.  &  F.  817.  Munro  v.  Munro^ 
ibid.  842.  Brown  v.  Smith,  15  Beav, 
444.  A  change  of  domicil  must  be 
a  residence  sitie  anivio  revertendi; 
a  temporary  residence  for  purposes 
of  health,  travel,  or  business,  does 
not  change  the  domicil.  Also  every 
presumption  is  to  be  made  in  favour 
of  the  original  domicil.  No  change 
can  occur  without  an  actual  resi- 
dence in  a  new  place.  No  new 
domicil  can  be  obtained  without  a 
clear  intention  of  abandoning  the 
old.  Lauderdale  Peerage  Case,  10 
A.  C.  692.  Again,  in  Bell  v.  Ken- 
nedy, L.  R.  1  Sc.  App.  307,  310, 
Lord  Cairns  says, "  the  law  is  clear 
beyond  all  doubt  '.vitli  regard  to  the 
domicil  of  birth,  that  the  personal 
Matus  indicated  by  that  term  clings 
and  adlieres  to  the  subject  of  it  until 
an  actual  change  is  made  by  which 
the  personal  statin  of  another  domi- 
cil is  acquired."  Per  Lord  Chelms- 

•^  K  K 
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his  father.      The  domicil   of  origin  is  that  arising  from  a 
man's  birth  and  connexions  (b). 

It  appears  from  the  terms  of  the  proposition  under  consi- 
deration, that  such  a  domicil  cannot  be  lost  by  mere  abandon- 
ment. It  is  not  to  be  defeated  animo  merely,  but  animo  et 
facto,  and  necessarily  remains  until  a  subsequent  domicil  be 
acquired  (<•) ;  unless  the  party  die  in  itinera  towards  an  in- 
tended domicil  ((2). 


fold, "  it  is  for  the  parties  who  rely 
on  a  change  of  domicil  to  prove  that 
Huch  change  took  place,"  ihid,  319. 

(6)  Sonierville  v.  Somerville,  5 
Ves.  787.  Foihes  i;.  Forbes,  Kay, 
341. 

((•)  De  Bonneval  v.  De  Bonneval, 
1  Curt.  857.  Atty.-Gen.  v.  Dunn, 
6  Mees.  &  W.  511.  Bell  v.  Ken- 
nedy, L.  R.  1  Sc.  App.  307.  The 
acquisition  of  a  domicil  does  not 
simply  depend  upon  the  residence 
of  the  party  ;  the  fact  of  residence 
nuiat  he  accompanied  by  an  in- 
tention of  permanently  residing 
in  the  new  domicil,  and  of  abandon- 
ing the  former :  De  Bonneval  v. 
De  Bonneval,  Curt.  863,  864.  Re 
Patience,  29  C.  D.  976.  Accord- 
ingly, in  Aikman  v.  Aikman,  3 
Macq.  877,  Lord  Wensleydale, 
laid  down  that  "  every  man's 
domicile  of  origin  must  be  pre- 
sumed to  cont'  le  until  he  has 
acquired  nnotht;  sole  domicile  by 
actual  residence  with  the  intention 
of  abandoning  his  domicile  of 
origin."  This  is  contrary  to  the 
doctrine  advanced  in  Story's  Con- 
flict of  liaws,  c.  3,  s.  46,  where  it 
is  said,  that  "if  a  person  has 
actually  removed  to  another  place 
with  an  inention  of  remaining 
there  for  an  indefinite  time,  and 
as  a  place  ol  fixed  present  domicile, 
it  is  to  be  deemed  liis  place  of 


domicile,  notwithstanding  he  may 
entertain  a  floating  intention  to 
return  (to  his  native  country)  at 
some  future  period."  But  Lord 
Wensleydale's  stateiueut  of  the 
law  has  been  adopted  l)y  the 
highest  authorities,  and  it  appears 
to  be  now  settled,  that  in  order  to 
acquire  a  new  domicile  a  man 
must  intend  "quatenm  in  illo 
exuerc  patriam  : "  Moorhouae  v. 
Lord,  10  H.  L,  C.  272.  S.  C. 
domine  Lord  v.  Colvin,  4  Drewr. 
366.  The  expression  "  exuere  pa- 
triam "  is  unfortunate,  since  the 
question  of  domicile  is  a  question 
of  residence  and  not  of  citizenship. 
Haldane  v.  Eckford,  L.  R.  8  Eq. 
631,  per  James,  V.-C.  The  pre- 
sumption of  law  is  against  the  in- 
tention to  abandon  the  domicil  of 
origin,  and  that  although  the 
length  of  residence  in  a  foreign 
country 2)er  hc  according  to  time  and 
circumstances  raises  a  presumption 
of  intention  to  abandon  the  domicil 
of  origin  and  to  acquiie  a  new 
domicil,  still  such  presumption 
may  be  rebutted  by  facts  shelving 
that  there  was  no  such  intention. 
A  change  of  domicil  is  not  to 
be  inferred  from  the  fact  of  a 
lengthened  residence  in  a  foreign 
country.   To  constitute  a  cliange  of 


{d)  See  next  page. 


Ch.  I.  §  v.]  In  case  of  aa  Intestate  domiciled  abroad. 
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3.  The  proposition  last  stated  is  equally  true  of  an  acquired 
as  of  an  original  doiuicil.  The  domicil  of  origin  having  been 
abandoned  and  a  new  domicil  acquired,  the  new  domicil  may 
be  abandoned  and  a  third  domicil  acquired  (e) :  But  an 
acquired  f'.omicil  cannot  be  lost  by  mere  abandonment,  but 
continues  until  the  intention  of  another  change  of  domicil 
is  carried  into  execution  (/).     Again,  the  domicil  of  origin 


domicil  it  must  be  animo  et  facto. 
Hodgson  V.  De  Beauchesne,  12 
Mi«i.  P.  C.  285.  lie  Capdevielle, 
2  H.  &  C.  985.  Atty.-Gen.  r. 
Bliicher  ile  Wahlstatt,  3  H.  &  C. 
.374.  Jopp  V.  Wood,  34  Beav.  88 ; 
atlirmed  by  the  Lords  Justices, 
L.  J.  34  (N.  S.)  Ch.  21.  Whicker 
r.  Hume,  7  H.  L.  C.  159,  by  Lord 
(.'ranworth.  See  also  Crookcnden 
c.  Fuller,  1  Sw.  &  Tr.  441.  King 
V.  FoxweU,  3  C.  D.  518.  If  the 
o/imiwaud/arfMHi  are  both  satis- 
factorily proved,  the  permanent 
residence  abroad  will  opemte  as  a 
change  of  domicil,  notwithstanding 
such  residence  was  occasione'^  by 
mere  preference  of  clinifite,  or  by 
the  opinion  that  the  habitb  of  the 
country  may  be  better  suited  to 
tlie  health  than  those  of  the  coun- 
try which  has  been  (quitted  :  Hos- 
kiiis  c.  Matthews,  8  De  G.  M.  & 
G.  13.  Brunei  v.  Brunei,  L.  R.  12 
Eq.  298.  Haldane  v.  Eckford, 
L.  R.  8  E(].  631.  Stevenson  v. 
Masson,  L,  R.  17  Eq.  78.  Urquhart 
V.  Butterfield,  37  C.  D.  357.  It 
should  be  observed  that  a  man 
cannot  retain  his  original  domicil 
by  a  mere  declaration  of  his  in- 
tention to  do  so,  if  he  so  acts  as  to 
change  it :  Re  Steer,  3  H.  &  X. 
594.  Doucet  v.  Geoghegan, !)  C.  D. 
441.  The  intention  re(iuired  to 
effect  a  change  of  domicil  (as 
distinguished  from  the  acts  em- 


bodying it)  is  an  intention  to 
settle  'n  a  new  country  as  a  per- 
manent home,  and  this  is  sufficient 
without  any  intention  to  change 
the  civil  status,  antl,  semble,  even  if 
an  intention  not  to  change  the 
civil  status  be  proved.  Douglas  v. 
Douglas,  L.  R.  12  Ecj.  617.  As  to 
the  value  of  conversations  and 
declarations  as  evidence  of  a 
change  of  domicil,  see  Crook- 
cnden V.  Fuller,  1  Sw.  &  Tr.  441, 
450. 

(d)  Munroe  v.  Douglas,  5  Madd. 
405.  Forbes  r.  Forbes,  Kay,  341, 
But  see  as  to  this  last  <iualitica- 
tion  of  the  doctrine.  Story's  Con- 
flict of  Laws,  Ch.  xii.  s.  481,  a.  p. 
707,  note  (2),  2nd  edition.  See 
also  In  the  goods  of  Bianchi,  3 
Sw.  &  Tr.  16.  In  the  goods  of 
Raffenel,  ibid.  49. 

(e)  De  Bonneval  v.  De  Bonne- 
val,  1  Curt.  864. 

(/)  Munroe  v.  Douglas,  5  Madd. 
379.  Stanley  v.  Bemes,  3  Hagg. 
373.  Ci-aigie  v.  Lewin,  3  Curt. 
435.  Commissioners  of  Charitable 
Donations  v.  Devereux,  13  Sim. 
14.  Udny  v.  Udny,  L.  E.  1  Sc. 
App.  441.  Bradford  v.  Young, 
29  C.  D.  617.  He  Marrett,  36  C. 
D.  400,  In  Udny  v.  Udny  many 
importivnt  doctrines  were  laid  down 
by  several  members  of  the  House, 
which  it  is  deemed  desirable  should 
be  introduced  into  this  work,  and 
K  K  2 
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does  not  revive  until  an  acquired  domicil  has  been  abandoned, 
animo  ct  facto  {(j). 


iKi' 


Iii; 


tlicv  will,  therefore,  be  foiiml 
below. 

By  i^ord  Westbuiy  : — Every  in- 
dividual has,  at  his  birth,  be- 
come the  subject  of  aome  parti- 
cular countrj'  by  the  tie  of  national 
alleyiaiici",  which  fixes  his  political 
sintvs,  fnd  becomes  subject  to  the 
Law  of  the  Domicil  which  deter- 
mines his  civil  status.  To  sup- 
pose that  for  a  change  of  domicil, 
there  must  be  a  change  of  national 
allegiance,  is  to  confound  the  poli- 
tical with  the  civil  utahis,  and  to 
destroy  the  distinction  between 
]Hitriam  and  domiciliu.ii.  [See 
also  IJniiiel  r.  Brunei,  L.  R.  12 
E(i.  208.] 

By  the  Lord  Chancellor  (Lord 
Hathorley)  :— A  man  may  change 
his  domicil  as  often  as  he  i)leases 
hut  not  his  allegiance.  Exuere 
jiatrinm  is  heyond  his  jjower : 
[Dictum  of  Lord  Kingsdown  in 
Moorliousc  I'.  Lord,  qualified]. 

/'(•)•  Loivl  Westhury  : — It  is  a 
settled  ])rinii])le  that  no  man  shall 
be  without  a  domicil,  and  to  secure 
this  end  the  law  attributes  to 
every  individual  as  soon  us  he  is 
born,  the  domicil  of  the  father,  if 
the  child  is  legitimate,  or  the  do- 
micil of  the  mother,  if  the  child 
1)0  illegitimate.  This  is  culled  the 
domicil  of  origin,  and  is  involun- 
tary. It  is  tli3  creation  of  law — 
not  of  the  ]>arty.  It  may  be  ex- 
tinguished hy  an  act  of  law,  as,  foi" 
example,  by  sentence  of  death  or 
exile  for  life,  which  puts  an  end 
t')  the  utatm  civilis  of  the  criminal. 
But  it  cannot  he  destroyed  by  the 
will  i.nd  act  of  tiie  ^larty. 


Domicilx  of  choice  and  origin  (//s- 
tMiguislied. 

Domicil  of  choice  is  the  creation 
of  the  party.  Whca  a  domicil  is 
acquired,  the  domicil  of  origin  is  in 
abeyance  ;  but  it  is  not  absolutely 
extinguished  or  obliterated.  When 
a  domicil  of  choice  is  abandoned, 
the  domicil  of  origin  revives— a 
special  intention  to  revert  to  it 
being  unnecessary.  [King  v.  Fox- 
well,  3  C.  D.  518.] 

Per  Lord  Chelmsford  : — Story 
says,  that  the  moment  a  foreign 
domicil  is  abandoned,  the  native 
domicil  is  re-acquired.  The  woi-d 
"  re-acquired  "  is  an  inaccurate  ex- 
pression. The  meaning  is,  tlmt 
the  abandonment  of  an  acquiiod 
domicil  i2Jso  facto  restori>s  the  do- 
micil of  origin.  If,  after  having 
acquired  a  domicil  of  origin,  a 
man  abandons  it  and  travels  in 
search  of  another  domicil  of  choice, 
the  domicil  of  origin  conies  in- 
stantly into  action,  and  continues 
until  a  second  domicil  of  choice 
has  been  nc(niired. 

I'cr  Tjord  Westbury  : — A  na- 
tui-al-born  Englishman  may  do- 
micile himself  in  Holland,  but  if 
he  breaks  nj)  his  establishment 
there  and  quits  Holland,  dccliir- 
ing  that  he  never  will  return,  it  is 
absurd  to  suppose  tlmt  his  Dutch 
domicil  clings  to  him  until  he  liiis 
set  up  his  tabernacle  elsewhere. 

Legitimation  per  suhsequens  mntH' 
moninm. 

By  the  Lord  Chancellor  (Lord 
Hatherley) :— The  status  of  the 
child,  with  respect  to  its  cap:<city 


€h.  I.  §  v.]  In  case  of  an  Intestate  domiciled  abroad. 

As  an  example  of  what  shall  constitute  an  acquired  domicil, 
it  may  be  mentioned  that  a  residence  in  India,  for  the  purpose 
of  following  a  profession  there  in  the  service  of  the  East  India 
company,  creates  u  new  domicil  (/<)• 


!to  be  legitimated  hy  the  .sul)se«]Uunt 
marriage  of  its  parents,  depends 
wholly  on  the  xtatus  of  tlie  putative 
father,  not  ou  that  of  the  mother. 
According  to  English  law,  whore  at 
the  time  of  the  bastard's  hirth,  the 
father  has  his  domicil  in  England, 
no  8ubse({uent  change  of  domicil 
can  render  practicable  the  bastard's 
legitimation. 

It  may  here  further  be  observed, 
ou  the  subject  of  Domicil,  that  if 
a  man,  at  the  time  he  attains  his 
majority,  is  of  unsound  mind,  or 
remains  in  that  state  continuously 
up  to  the  time  of  his  death,  the 
incapacity  of  minority,  never  hav- 
ing been  followed  by  adult  capa- 
city, will  continue  to  confer  upon 
the  father  the  right  of  choice  in 
the  matter  of  domicil  for  his  son, 
and  a  change  of  donucil  by  the 
I'uther  will  usually  produce  a  jiiui- 
lar  change  of  domicil  as  regards 
the  lunatic  son.  It  has  been  also 
liohl,  that  the  nu'ro  residence  as  a 
ciinsular  ofhcer  in  a  foreign  coun- 
try gives  rise  to  no  inference  of 
a  domicil  in  that  country.  Hut  if 
one  already  domiciled  and  resi- 
dent in  such  country  aicept  an 
office  in  the  consular  service  of 
another  country,  he  does  not  tlieie- 
by  destroy  his  domicil  :  Sharpe  r. 
Crispin,  L.  R.  1  p.  &  |).  oil. 
Uripihart  r.  liutterfield,  37  V.  D. 
357. 

(.7)  Craigie  v.  Lewin,  3  Curt. 
•13a  ;  In  that  case  a  native  Scotch- 
man, having  by  enijiloyment  in  the 


East  India  Company's  service,  ac- 
(piired  a  domicile  in  India,  it  was 
held  that  by  his  return  to  Scotland, 
animo  mamndi,  his  original  domi- 
cil did  not  revive,  the  party  still 
holding  his  commission  and  being 
liable  to  be  called  upon  to  return 
to  India,  and  intending  to  return 
if  called  on  so  to  do. 

(/i)  Munroe  v.  Douglas, .')  Madd. 
404.  Bruce  v.  Bruce,  (!  Bro.  P.  C. 
5C6,  Toml.  Edit.  Craigie  v.  Lcwin» 
3  Curt.  435.  This  has  been  so  held 
as  to  an  officer  in  the  Indian  army, 
wliere  the  duties  of  his  apjioinl- 
ment  necessarily  recjuire  residence 
in  India  for  an  indefinite  period, 
(notwithstanding  be  has  property 
in  the  country  whicb.  was  his  domi- 
cil of  origin)  :  Forbes  i\  Forbes, 
Kay,  341.  But  it  is  otherwise  as 
to  an  officer  in  the  Queen's  arnty  : 
Atty.-Gcn.  v.  Napier,  (5  Ex<b.  217. 
See  also  Brown  v.  Hmith,  Ifi  Beav. 
444.  Hodgson  r.  De  15eauchesue, 
12  Moo.  P.  C.  285.  And  tlie  rule 
tluit  a  British  subject  does  not  by 
entering  into  and  remaining  in 
the  military  service  of  the  thrown 
abandon  the  domicil  which  he  had 
when  he  entered  into  the  service 
applies  to  an  actpiired  domicil  as 
well  as  to  the  domicil  of  origin. 
lie  Macreight,  30  V,.  1).  I(i6.  See 
further  as  to  the  acipiisition  of  an 
Anglo-Indian  domicile,  Hodgson 
v.  De  Beauchesne,  12  Moo.  P.  C. 
285.  Moorhouse  r.  Lord,  10  H. 
L.  C.  272.  Jopp  r.  Wood,  34  L.  J. 
(N.    S.)    Ch.    212.    Allardice    r. 
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4.  A  new  domicil  cannot  be  acquired  by  a  party's  own  act 
during  pupilage,  nor  until  the  party  is  sui  juris  (i).  Accord- 
ingly a  married  woman,  though  living  apart  from  her  husband, 
has  no  power  to  change  her  domicil  (k). 

5.  By  marriage,  the  domicil  of  the  husband  becomes  that 
of  the  wife  (l),  and  she  retains  it  after  the  death  of  her 
husband  (m). 

6.  After  the  death  of  the  father,  children  remaining  under 
the  care  of  the  mother  follow  the  domicil  which  she  may 
acquire,  and  do  not  retain  that  which  their  father  had  at  bis 
death  until  they  are  capable  of  gaining  one  by  acts  of  their 
own  [n). 


I 


1' 


■     I 


II 


Onslow,  33  L.  J.  (N,  S.)  Cli. 
434.  Ex  parte  Cuiminghain,  lie 
Mitchell,  13  Q.  B.  D.  418.  Au 
Aii},'lo- Indian  i.s  not,  for  all  pur- 
poses, an  Eni^lish  domicil  :  Forbes 
V.  Forbes,  Kay,  341.  But  British 
subjects  resident  in  Chinese  terri- 
tory canrot  accpure  in  Cliina  a 
domicil  similar  to  tliat  existing  in 
India,  and  commonly  known  as 
Anglo-Indian.  He  Tootal's  Trusts, 
23  C.  D.  532  ;  nor  does  permanent 
abode  at  Cairo  under  British  pro- 
tection attract  to  a  man  an  Anglo- 
Egyptian  domicil.  Abdul-Messih 
i:  Farra,  13  App.  Cas.  431.  A 
peer  of  the  British  parliament  is 
not  incapacitated  from  aci^uiring  a 
domicil  of  choice  in  a  foreign 
country  by  reason  of  his  obliga- 
tion to  attend  the  House  of  Peers 
when  reiiuired.  Hamilton  v,  Dallas, 
1  C.  D.  267. 

(j)  Somerville  v.  Somervillc,  5 
Ves.  787,  by  Lord  Alvanley. 
Forbes  v.  Forbes,  Kay,  341. 

(k)  Re  Daly's  Settlement,  25 
Beav.  456.  So  where  a  Scotch 
Court  pronounced  a  decree  of  di- 


vorce in  the  case  of  an  En-li'^h 
marriage,  where  there  m a;  ni 
Scotch  domicil,  it  was  held  that 
the  decree  had  no  effect  either  as 
a  divorce  a  vinculo  or  «  mensa  4 
thoro,  so  as  to  render  the  wile 
capable  of  acquiring  a  domicile 
different  from  her  husband's  :  Ku- 
bin3  r.  Dolphin,  1  Sw.  &  Tr.  37. 
S.  C.  nomine  Dolphin  v.  Robins,  7 
H.  L.  C.  390.  .Whether  a  wile 
who  is  legally  divorced  a  mensd  d 
thoro  may  acquire  a  domicil  of  her 
own,  is  not  clear :  ibid.  416,  l)y 
Lord  Cran worth. 

(/)  Warrender  v.  Warrender,  i! 
CI.  &  Fin.  488.  Dalhoiisie  c. 
M'Douall,  7  CI.  &  Fin,  817.  Whit- 
comb  I".  VVhitcomb,  2  Curt.  351. 
See  the  Count  de  Wall's  cast,  6 
M(io.  P.  C.  216. 

(m)  See  Phillimore  on  the  Law 
of  Domicil,  Ch.  VL  No.  XLL,  et 
•seq.  Gout  V.  Zimmerman,  5  Notes 
of  Cas.  440. 

(ii)  Potinger  v.  Wigbtniau,  3 
iler.  ()7.  Johnstone  v.  Beattie,  10 
CI.  &  F.  66, 138,y«r  Lord  Lyndhurst, 
v.,   and  Lord  Campbell,  AcconL 


Ch.  I.  §  v.]  In  case  of  an  Intestate  domiciled  abroad. 
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The  rule  is,  however,  it  appears,  subject  to  tho  condition 
that  the  domicil  shall  not  have  been  changed  for  the  fraudu- 
lent purpose  of  obtaining  an  advantage  by  altering  the  rule 
of  succession :  And  it  should  seem,  by  the  opinion  of  an 
eminent  foreign  jurist  (o),  that  such  fraud  vrill  be  presumed, 
if  no  reasonable  motive  can  be  assigned  for  the  change. 

It  must  be  mentioned,  before  leaving  this  subject,  that  in 
the  case  of  Curling  v.  Thornton  (|)),  Sir  John  NichoU  ex- 
pressed a  doubt  whether  a  British  subject  is  entitled  so  far 
exuere  palriam,  as  to  select  a  foreign  domicil  in  such  complete 
derogation  of  his  British,  as  to  render  his  property  in  this 
country  liable  to  distribution  according  to  any  foreign  law. 
And  in  the  subsequent  case  of  Stanley  v.  Bernes  (q),  the  same 
learned  judge  said,  that  there  was  no  case  in  which  the 
property  of  a  British  subject,  dying  intestate  in  a  foreign 
country,  had  been  held  distributable  according  to  the  law 
of  such  foreign  country.  But  this  doubt  must  be  considered 
as  settled  by  the  decision  of  the  Delegates  in  the  latter 
case  (;■),  and  it  is  now  fully  established,  with  reference  to 
the  present  subject,  that  a  natural-born  British  subject 
may  acquire  a  foreign  domicil :  and  further,  that  t^ie  animus 
rctertendi,  and  claim  to  be  considered,  and  treatment  as, 
a  British  subject  will  not  suffice  to  preserve  his  original 
domicil  (s). 

A  domicil  in  India,  is,  in  legal  effect,  a  domicil  in  the  pro- 
vince of  Canterbury;  and  the  law  of  England  is  therefore 

But  it  is  only  during  the  mother's      Ch,  VII. 

widowliood  that  she  can  change 

the  domicil    of  her  infant.     See 

Story's  Conllict,  s.  606,  note   (1). 

Wlicther   a   mere   guardian,  not 

being  a  parent,  can  change  the 

domicil  of  his  ward,  in  respect  of 

the  right  of  succession  to  his  estate, 

is  a  disputed  point.    See  Story's 

Conflict,  8.  505,  et  seq.    Phillimore, 


(o)  Pothier,  in  the  introductory 
chapter  to  his  Treatise  on  the  Cus- 
tom of  Orleans. 

ip)  2  Aid.  17. 

(q)  3  Hagg.  441. 

(r)  See  ante,  p.  303 

(s)    3    Hagg.    373. 
Darell,  4  Hagg.  346. 
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'24  &  25  Viot. 
0.  121.     No 
liritish  suli- 
ject  dying  in 
a  foreign 
country  to  be 
deemed  to 
liavo  ?3quircd 
a  domicile 
unless  resi< 
dent  there  for 
one  year  im- 
mediately pre- 
ceding his  or 
lier  death,  &c.  ; 
and  for  all 
l)uri)oses  of 
testate  or  in- 
testate succcs- 
Kioii  shall  re- 
tain the  do- 
micile pos- 
sessed at  the 
time  of  going 
to  reside  in 
such  foreign 
country. 


Sect.  2.  No 
foreign  sub- 
ject dying  in 
Great  Dritain 
or  Ireland  to 
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to  be  applied  to  the  distribution  of  the  property  of  intes- 
tates there  domiciled  (t).  At  all  events  the  laws  of  England 
and  India  are  now  the  same  as  regards  the  validity  of  Wills ; 
For  shortly  after  the  passing  of  the  new  Statute  of  Wills 
(1  Vict.  c.  26),  an  Act  was  passed  by  the  Legislature  in 
India,  assimilating  the  law  of  India  in  respect  of  Wills  to  that 
of  England  (m). 

By  Stat.  24  &  25  Vict.  c.  121,  s.  1 :  "  Whenever  her 
Majesty  shall  by  convention  (x)  with  any  foreign  state  agree 
that  provisions  to  the  effect  of  the  enactments  herein  con- 
tained shall  be  applicable  to  the  subjects  of  her  Majesty  and 
of  such  foreign  state  respectively,  it  shall  be  lawful  for  her 
Majesty  by  any  order  in  council  to  direct,  and  it  is  hereby 
enacted,  that  from  and  after  the  publication  of  such  order  in 
the  London  Gazette  no  British  subject  resident  at  the  time 
of  his  or  her  death  in  the  foreign  country  named  in  such 
order  shall  be  deemed  under  any  circumstances  to  have 
acquired  a  domicile  in  such  country,  unless  such  British 
subject  shall  have  been  resident  in  such  country  for  one  year 
immediately  preceding  his  or  her  decease,  and  shall  also  have 
made  and  deposited  in  a  public  office  of  such  foreign  country 
(such  office  to  be  named  in  the  order  in  council),  a  declaration 
in  writing  of  his  or  her  intention  to  become  domiciled  in  such 
foreign  country  :  and  every  British  subject  dying  resident  in 
such  f..''eigu  country,  but  without  having  so  resided  and  made 
such  declaration  as  aforesaid,  shall  be  deemed  for  all  purposes 
of  testate  or  intestate  succession  as  to  movables  to  retain  the 
domicile  he  or  she  possessed  at  the  time  of  his  or  her  going 
to  reside  in  such  foreign  country  as  aforesaid." 

Sect.  2.  "  After  any  such  convention  as  aforesaid  shall  have 
been  entered  into  by  her  Majesty  with  any  foreign  state,  it 
shall  be  lawful  for  her  Majesty  by  order  in  council  to  direct, 


(t)  Ante,  p.  1397,  note  (h), 
where  the  question  of  Anglo- 
Indian  domicil  is  discuseed. 

(m)  See  Craigie  v.  Lewin,  3  Curt. 
441. 


(x)  As  no  convention  with  any 
foreign  state  has  as  yet  been 
entered  into,  this  statute  is  in- 
operative. 
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and  from  and  after  the  publication  of  such  order  in  the  London 
Gazette  it  suaii  be  and  is  hereby  enacted,  that  no  subject  of 
any  such  foreign  country,  who  at  the  time  of  his  or  her  death 
shall  be  resident  in  any  part  of  Great  Britain  or  Ireland  shall 
be  deemed  under  any  circumstances  to  have  acquired  a  domi- 
cile therein,  unless  such  foreign  subject  shall  have  been 
resident  within  Great  Britain  or  Ireland  for  one  year  imme- 
diately preceding  his  or  her  decease,  and  shall  also  have  signed 
and  deposited  with  her  Majesty's  Secretary  of  State  for  the 
Home  Department,  a  declaration  in  writing  of  his  or  her  desire 
to  become  and  be  domiciled  in  England,  Scotland  or  Ireland, 
and  that  the  law  of  the  place  of  such  domicile  shall  regulate 
his  or  her  moveable  succession." 
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bo  deemed  to 
have  acquired 
a  domicile  un- 
less resident 
therein  for 
one  year  im- 
mediately 
preceding  his 
or  her  death, 
&c. 
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SECTION   VI. 

Of  the  payment  of  the  Residue. 

The  subject  of  the  duties  of  an  administrator,  with  respect 
to  the  payment  of  the  residue  of  an  intestate's  estate,  has 
been  in  a  great  measure  anticipated  by  the  discussion  of  the 
duties  of  an  executor  with  regard  to  the  payment  of  the 
residue  under  a  testamentary  disposition  of  it. 

For  example,  there  has  already  been  occasion  to  consider 
thg  subject  with  respect  to  the  right  of  retainer  by  the  ad- 
ministrator, in  part  or  full  satisfaction  of  a  debt  due  to  the 
intestate  from  the  party  entitled  in  distribution  {y) :  Again 
the  law  with  respect  to  the  payment  of  a  residue,  where  a 
party  entitled  to  a  distributive  share  is  an  infant  {z) ;  or  a 
married  woman  (a),  has  been  considered  in  a  previous  part  of 
this  Treatise,  incidentally  to  the  subject  of  the  payment  of 
legacies. 

Although  the  8th  section  of  the  statute  enacts,  that  no  dis- 


(y)  i4n<«,  p.  mi,  useq. 
(j)  Ante,  p.  1261,  et  stq. 


(o)  Ante,  p.  1265,  et  seq. 


If  a  person 
entitled  to 
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tribution  of  an  intestate's  effects  shall  be  made  until  one  year 
be  expired  after  his  death,  yet  if  a  person  entitled  to  a  distri- 
butive share  shall  die  within  the  year,  such  interest  shall  bo 
considered  as  vested  in  him,  and  shall  go  to  his  personal 
representative  :  for  this  proviso  makes  no  suspension  or  con- 
dition precedent  to  the  interest  of  the  parties,  but  was  inserted 
merely  with  a  view  to  creditors  (6) :  The  statute  also  is  in  the 
nature  of  a  Will  framed  by  the  Legislature  for  all  such  persons 
as  die  without  having  made  one  for  themselves  ;  and,  by  con- 
sequence, the  parties  entitled  in  distribution  resemble  a 
residuary  legatee  ;  and  it  has  been  always  held,  that  if  such 
legatee  dies  before  the  amount  of  the  surplus  is  ascertained, 
still  his  representative  shall  have  the  whole  residue,  and  not 
the  representative  of  the  first  testator  (c). 


(5)  Brown  v.  FumdcU,  Carth. 
51,  52.    Bac.  Abr.  Exors.  I.  4. 


(c)  Bac.  Abr.  Exors.  I.  A. 
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CHAPTER  THE   SECOND. 

OF   DISTRIBUTION   UNDER   THE   CUSTOMS   OF   LONDON   AND 

YORK,    &C. 

IhE  fourth  section  of  the  Statute  of  Distrihutions  provides, 
that  the  Act  shall  not  in  any  way  prejudice  the  customs  of 
the  city  of  London,  or  the  province  of  York,  or  other  places, 
but  that  they  should  be  observed  as  formerly. 

So,  that,  although  by  subsequent  statutes,  mentioned  in  an 
earlier  part  of  this  Wor?  {a),  the  restraint  on  testamentary 
dispositions  in  those  places  haS  been  removed,  and  the 
customs  may  be  thereby  controlled  at  the  pleasure  of  a 
testator :  yet  if  a  man  died  intestate,  before  December  31, 
1856,  the  customs  remained  in  the  same  force,  with  respect 
to  the  distribu':ion  of  his  personal  estate,  as  if  no  statutes 
had  ever  passed. 

But  by  Stat.  19  &  20  Vict.  c.  94,  the  4th  section  of  the  lo  k  20  Vict. 

.  c.  94.     Ciis- 

Statute  of  Distributions  is  repealed,  save  only  with  respect  to  toms  of  Lou- 
the  distribution  of  the  personal  estate  of  persons  who  may  af|"Hs",oa     ' 
have  died  on  or  before  December  31,  1856,  "  and  the  special  »>*  to  the 

*•  estates  of  per- 

customs  respecting  the  distribution  of  the  personal  estates  of  sons  who  have 

intestates  observed  in  the  city  of  London,  or  in  relation  to  after  Jan.  1. 

the  citizens  and  freemen  of  such  city,  and  in  the  province  ^^•"* 

of  York,  and  certain  other  places,  shall,  with  reference  to  all 

persons  dying  on  or  after  January  1st,  1857,  wholly  ceaso 

and  determine,  and  the  distrilaition  of  the  personal  estates 

of  all  persons  so  dying  shall  take  place  as  if  such  customs 

had  never  existed,  and  as  if  the  rules  for  the  distribution  of 

the  personal  estates  of  intestates  generally  prevalent  in  the 

province  of  Canterbury  had  prevailed  throughout  Er  gland 

(«)  Ante,  p.  2. 
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and  Wales,  auy  law  or  statute  to  the  contrary  notwith- 
standing." It  has  been  dctraed  advisable  to  omit  in  the 
present  edition  of  this  Work  any  discussion  in  detail  of 
distribution  as  it  existed  under  the  customs  of  London  and 
York,  &c.,  which  were  abolished  by  the  above  Act.  As, 
however,  these  customs  remain  in  force  and  affect  the  distribu- 
tion of  the  estates  of  persons  who  have  died  before  January  Ist, 
1857,  the  reader  is  referred  to  the  former  editions  of  this  Work 
[Pt.  III.  Bk.  IV.  Ch.  2]  where  the  nature  and  incidents  of 
the  customs  which  have  been  abolished  are  investigated  at 
length. 
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BOOK    THE    FIFTH. 

OF  TL'E   STAMP   DUTIES   ON   LEGACIES   AND   SUCCESSIONS   TO 
PERSONAL   ESTATES. 

IhE  stamp  duties  imposed  on  legacies,  and  successions  to 
personal  estate  upon  intestacies,  are  mainly  regulated  by  the 
statutes  55  Geo.  HI.,  c.  184,  as  modified  by  the  statutes  43 
Vict.  c.  14,  and  44  &  45  Vict.  c.  12.  It  is  provided  by  55 
Geo.  III.,  c.  184,  as  follows : — 

Where  the   Testator,  Testatrix,  or  Intestate,  shall  have 
died  after  the  5th  day  of  April,  1806(a), 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  20Z.  or  up- 
wards (h)  given  by  any  Will  or  testamentary  instru- 


(«)  For  the  duties  payable  when 
tlie  testator  or  intestate  died  on  or 
before  April  5th,  1805,  see  Sche- 
dule, Part  III.  of  55  Geo.  III. 
c.  184,  and  former  editions  of  this 
Work. 

(6)  The  exemption  from  duty  of 
legacies  or  residues  under  the 
amount  or  value  of  201.  has  been 
abolished  by  sect.  42  of  the  Cus- 
toms and  Inland  Revenue  Act, 
1881  (44&45  Victc.  12),  which  pro- 
vides that :  "  Subject  to  the  relief 
from  legacy  duty  given  by  sect.  13 
of  theCustoms  and  Inland  Revenue 
Act,  1880,  every  pecuniary  legacy 
or  residue  or  share  of  residue  under 
the  will  or  intestacy  of  a  person 
dying  on  or  after  the  1st  day  of 
June,  1881,  although  not  of  an 


amount  or  value  of  twenty  pounds, 
shall  be  chargeable  to  the  duties 
imposed  by  the  said  Act  of  the 
55tn  year  of  King  George  the 
Third,  chapter  184,  as  modified  by 
this  Act."  The  sect.  13  of  the 
Customs  and  Inland  Revenue  Act, 
1880  (43  Vict,  c,  14),  refened  to, 
provides  that  where  the  whole 
personal  estate  does  not  amount 
to  lOOl.  no  legacy  duty  shall  be 
charged  on  any  part  of  it,  and  by 
implication  from  sect.  27  of  the 
Act  of  1881,  all  estates  of  or  under 
the  value  of  100?.  are  now  free 
from  probate  duty.  And  further, 
by  sect.  36  of  the  Act  of  1881  (44 
&  45  Vict.  c.  12),  the  payment  of 
the  sum  of  thirty  shillings  for  the 
fixed   duty  on   the   afiidavit    or 
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ment,  of  any  person,  who  shall  have  died  after  the  5th 
day  of  April,  1805,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her 
real  or  heritable  estate  (c),  or  out  of  any  moneys  to 
arise  by  the  sale,  mortgage,  or  other  disposition  of  his 
or  her  real  or  heritable  estate,  or  any  part  thereof,  and 
which  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged,  after  the  31st  day  of  August,  1815  : 

Also,  for  the  clear  residue  (when  devolving  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  de- 
volving to  two  or  more  persons),  of  the  personal  or 
moveable  estate,  of  any  person,  who  shall  have  died 
after  the  5th  day  of  April,  1805  (after  deducting  debts, 
funeral  expenses,  legacies  and  other  charges  first  pay- 
able thereout),  whether  the  title  to  such  residue,  or 
any  share  thereof,  shall  accrue  by  virtue  of  any  testa- 
mentary disposition,  or  upon  a  partial  or  total  intes- 
tacy ;  where  such  residue,  or  share  of  residue,  shall  be 
of  the  amount  or  value  of  20/.  or  upwards,  and  where 
the  same  shall  be  paid,  delivered,  retained,  satisfied,  or 
discharged  after  the  31st  day  of  August,  1815  : 

And  also  for  the  clear  residue  (when  given  to  one  person) 
and  for  every  share  of  the  clear  residue  (when  given 
to  two  or  more  persons)  of  the  moneys  to  arise  from 
the  sale,  mortgage,  or  other  disposition,  of  any  real  or 


inventory  in  conformity  with  sect. 
33  of  that  Act,  shall  be  deemed 
to  be  in  full  satisfaction  of  any 
claim  to  legacy  duty  or  succes- 
sion duty  in  respect  of  the  estate 
or  effects  to  which  such  affi- 
davit or  inventory  relates.  The 
result  is  that  estates  under  100?.  in 
value  pay  neither  probate  duty  nor 
legacy  duty,  and  estates  not  ex- 
ceeding 300i.,  on  paying  the  thirty 
shillings  duty,  are  free  both  from 
legacy  and  succession  duty.  All 
these  provisions  apply  only  to  the 


case  of  testatoi-s  or  intestates  dying 
<m  or  after  June  Ist,  1881,  witli 
the  exception  of  the  provision  for 
relief  of  estates  under  lOOl.  from 
legacy  duty,  which  applies  to  the 
estates  of  persons  dying  after 
March  24th,  1880. 

(c)  But  now  by  sect.  21  (2)  of 
51  &  52  Vict.  c.  8,  it  is  enacted 
that  legacies  jMiyable  out  of  or 
charged  upon  real  estate  or  the 
proceeds  thereof  are  not  to  be 
chargeable  with  legacy  duty  but 
with  succession  duty. 
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heritable  estate,  directed  {d)  to  be  sold,  mortgaged,  or 
otherwise  disposed  of,  by  any  Will  or  testamentary 
instrument  of  any  person,  who  shall  have  died  after 
the  6th  day  of  April,  1805  (after  deducting  debts, 
funeral  expenses,  legacies,  and  other  charges  first  made 
payable  thereout,  if  any),  where  such  residue,  or  share 
of  residue,  shall  amount  to  20^  or  upwards,  and  where 
the  same  shall  be  paid,  retained,  or  discharged  after 
the  81st  day  of  August,  1815  : 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  child  of  the  deceased,  or  any  de- 
scendant of  a  child  of  the  deceased,  or  to  or  for  the 
benefit  of  the  father  or  mother,  or  any  lineal  ancestor 
of  the  deceased ;  a  duty  at  and  after  the  rate  of  one 
pound  per  centum  on  the  amount  or  value  thereof  (e). 

1/.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  deceased,  or 
any  descendant  of  a  brother  or  sister  of  the  deceased  : 
a  duty  at  and  after  the  rate  of  three  pounds  per  cen- 
tum on  the  amount  or  value  thereof  31.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  share  of  such 
residue,  shall  have  been  given,  or  have  devolved  to  or 
for  the  benefit  of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased,  or  any  descendant  of  a  brother 
or  sister  of  the  father  or  mother  of  the  deceased ;  a  duty 


(d)  As  to  the  construction  of 
tliis  word,  see  the  cases  collected, 
pit,  pp.  1487,  1488. 

(e)  But  by  sect.  41  of  the  Act  ot 
1881,  it  is  provided  that :  "  In  re- 
spect of  any  legacy,  residue,  or 
sliare  of  residue  payable  out  of,  or 
consisting  of  any  estate  or  effects 
according   to   the  value  whereof 


duty  shall  have  been  paid  on  the 
affidavit  or  inventory  or  account 
in  conformity  with  this  Act,  the 
duty  at  the  rate  of  one  pound  per 
centum  imposed  by  the  Act  of  the 
55th  year  of  Kin^  George  the 
Third,  cliapter  184,  shall  not  be 
payable." 


I,; 
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ii:! 


I  I 
I   i 


-~^-4 


'n. 


y  i  ■ 


i'liii!^ 


1408 


Of  the  Stamp  Duties     [Pt.  in.  Bk.  v. 

at  and  after  the  rate  of  five  pounds  per  centum  on  the 
amount  and  value  thereof 

51.  per  cent. 

Where  any  such  legacy,  or  residue,  or  any  /nare  of  such 
residue,  shall  have  been  given,  or  have  devolved,  to  or 
for  the  benefit  of  a  brother  or  sister  of  a  grandfather 
or  grandmother  of  the  deceased,  or  any  descendant  of  a 
brother  or  sister  of  a  grandfather  or  grandmother  of  the 
deceased ;  a  duty  at  and  after  the  rate  of  six  pounds 
per  centum  on  the  amount  or  value  thereof 

Oil.  per  cent. 

And  where  any  such  legacy,  or  residue,  or  any  sJare  of 
such  residue,  shall  have  been  given,  or  have  devolved 
to  or  for  the  benefit  of  any  person,  in  any  other  derircc 
of  collateral  consanguinity  to  the  deceased  ih&n  is  above 
described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased ;  a  duty  at  and  after  the  rate  of 
ten  pounds  per  centum  on  the  amount  or  v       thereof 

1  cent. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of 
any  other  partial  benefit  or  interest,  out  of  any  such 
estate  or  effects  as  aforesaid,  shall  be  deemed  legacies 
within  the  intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct 
legacies  or  benefits  under  any  Will  or  testamentary 
instrument,  which  shall  together  be  of  the  amount  or 
value  of  20^.,  each  shall  be  charged  with  duty,  though 
each  or  either  may  be  separately  under  that  amount  or 
value. 

EXEMPTIONS. 

Legacies,  and  residues,  or  shares  of  residue,  of  any  such 
estate  or  effects  as  aforesaid,  given  or  devolving  to 
or  for  the  benefit  of  the  husband  or  wife  (/)  of  the 


(/)  A  legacy,  in  order  to  fall 
within  this  exception,  must  be  for 
the  absolute  benefit  of  the  husband 


or  wife  :  Therefore  bequests  by  a 
husband  to  his  wife  "  for  lier  and 
her  family,"  or  "to  maintain  her 
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deceased,  or  to  or  for  the  benefit  of  any  of  the  Koyal 
Family. 
And  all  le{?acies  which  were  exempted  from  duty  by  the 
Act  passed  in  the  39th  year  of  his  Majesty's  reign, 
c.  73,  for  exempting  certain  specific  legacies  given  to 
bodies  corporate,  or   other   public  bodies,  from  the 
payment  of  duty  {(J). 
By  section  8  of  the  statute,  it  is  pro\idcd,  that  all  the  Powers  and 
powers  and  provisions,  clauses,  regulations,  and  directions,  former  Acta  to 
fines,  forfeitures,  pains  and  penalties,  contained  in  the  former  55*QgJ,*3 
Acts  relating  to  the   repealed  duties,  shall  extend  to  the  o.  184. 
duties  granted  by  the  present  (/»)•    It  is  therefore  necessary 
to  recur  to  the  provisions  of  the  earlier  statutes. 


■d 


By  the  statute  20  Geo.  III.  c.  28,  certain  stamp  duties 
were  imposed  for  every  receipt  or  other  discharge  for  any 
legacy  left  by  any  Will  or  other  testamc  iry  instrument,  or 
for  any  share  or  part  of  a  personal  estate  divided  by  force  of 
the  Statute  of  Distributions,  or  the  custom  of  any  province 
or  place :  and  by  section  3,  it  was  enacted,  that  no  such 
receipt  unstamped  should  be  pieaded  or  given  in  evidence  in 
any  Court. 

By  the  statute  23  Geo.  III.  c.  58,  additional  stamp  duties 
were  imposed:  And  by  section  8,  it  was  enacted,  that  the 
receipts,  &c.,  should  be  stamped  before  written  upon. 

By  the  statute  29  Geo.  III.  c.  61,  additional  duties  were 
imposed,  which,  as  well  as  the  duties  imposed  by  the  pre- 
ceding Acts,  were  repealed  by  *^^ho  statute  36  Geo.  III.  c.  52. 

By  these  statutes,  it  will  be  observed,  the  duties  were 
imposed  merely  on  the  receipts  for  legacies  and  shares  of 


20  Geo.  3, 
c.  28. 


23  Geo.  3, 
c.  58. 


29  Geo.  3, 
c.  51. 


.      '\ 
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and  our   children,"   if    they    a  rcSee  also  Newill  v.  Newill,  L.  R. 
given  so  as  to  create  a  trust  as  be-      7  Cli.  253.    Mackett  v.  Mackett, 


tween  the  widow  and  children  (see 
the  cases  collected,  ante,  pp.  989, 
990),  are  liable  to  the  duty  in  re- 
spect of  the  interests  of  the  chil- 
dren: Re  Harris,  7  Exch.  344. 
W.E.— VOL.   U. 


L.  R.  14  E(i.  49. 

((/)  Seepo«;,  pp.  1495, 1496. 

(/i)  See  this  section  stated  ver- 
hatim,  ante,  p.  534. 
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Stat.  3(5  Geo. 
S,  c.  52. 


Duties  to  be 
pai.i  by  exe- 
cutors or  aJ- 
miniiitrators, 
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residue :  But  this  mode  of  imposition  was  found  to  be  dis- 
advantageous to  the  revenue ;  inasmuch  as,  if  executors  or 
odminiftrators  chose  to  rely  on  the  p;ood  faith  of  legatees  or 
next  of  kin,  and  to  run  the  risk  of  taking  no  receipts  from 
them,  the  duties  were  altogether  evaded  (i). 

To  obviate  this,  the  statute  86  Geo.  III.  c.  52,  after  re- 
pealing the  preceding  duties,  imposes  new  ones,  not  upon  the 
receipts,  but  upon  the  legacies  and  shares  of  residue  them- 
selves :  And  after  enacting,  by  section  27,  that  no  legacy,  &c., 
shall  be  paid  without  a  receipt,  proceeds,  by  section  28,  to 
lay  a  penalty  on  persons  paying  or  receiving  legacies,  &c., 
without  receipts  stamped  in  pursuance  of  the  Act :  But  it  is 
provided,  by  section  41,  that  the  receipt  so  stamped  shall  not 
be  required  to  have  a  receipt  stamp  also. 

As  a  due  compliance  with  the  provisions  of  this  Act  of 
Parliament  is  so  necessary  for  the  proper  performance  of 
the  office  of  executor  or  administrator,  it  is  judged  expedient 
to  inseib  in  this  j)lace,  verbatim,  some  of  its  most  material 
enactments. 

By  section  6,  it  is  enacted,  "  That  the  duties  hereby  im- 
posed shall,  in  all  cases  in  ichich  it  is  not  hereby  otherwise 
provided,  be  accounted  for,  answered,  and  paid  (/c)  by  tbo 


(i)  See  Green  v.  Croft,  2  II. 
Black.  33,  34.  Hill  v.  Atkiuson, 
2  Meriv.  63. 

(7c)  By  sect.  12  of  the  Customs 
and  Inland  Revenue  Act,  1880 
(43  Vict.  c.  14),  it  is  provided  as 
f  jllowa  :  "  When  an  executor,  ad- 
ministrator or  trustee  shall  have 
given  notico  in  writing  to  the 
Commissioner.^  of  Inland  Revenue 
'or  any  claim  to  legacy  duty  or 
succession  duty  in  respect  of  any 
fund  in  his  hands  -.vhich  he  in- 
tends to  distribute,  and  shall  have 
delivered  to  the  Commissioners  all 
pai'ticulars  which  they  may  require 
in  order  to  ascertiiii.\  the  existence 


and  extent  of  any  such  claim,  he 
shall  he  at  liberty  to  distribute  ttie 
fund  amongst  the  parties  entitled 
thereto,  after  satisfaction  of  any 
claims  to  duty  made  by  the  Com- 
missioners, and  shall  be  entitled 
to  receive  from  them  a  certiticftto 
discharging  him  from  his  liiiliility 
to  any  duty  in  respect  of  the  fund. 
Such  certiticate  shall  not  in  any 
way  affect  the  liability  of  any  per- 
son othei  than  the  person  in  whose 
favour  it  is  cxjjressed  to  be  given," 
By  52  &  53  Vict.  c.  7,  s.  14,  it  is 
provided  that  no  person  siiall  under 
a  testamentary  document  admitted 
to  probate,  or  under  letters  of  ad- 
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person  or  persons  having  or  taken  the  burthen  of  the 
execution  of  the  Will  or  other  testamentary  instrument,  or 
the  administration  of  the  personal  estate  of  any  person 
deceased  upon  retainer  for  his,  her,  or  their  own  benefit,  or 
for  the  benefit  of  any  other  person  or  persons,  of  any  legacy 
or  nny  part  of  any  legacy,  or  of  the  residue  of  any  personal 
estate,  or  any  part  of  such  residue,  which  he,  she,  or  they 
shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or 
persons ;  and  also  upon  delivery,  payment,  or  other  satisfac- 
tion or  discharge  whatsoever,  of  any  legacy,  or  any  part  of  any 
legacy,  or  of  the  residue  of  any  personal  estate,  or  any  part  of 
such  residue  (1),  to  which  any  other  person  or  persons  shall 
be  entitled;  and  in  case  any  per^ion  or  persons,  having  or 
taking  the  burthen  of  such  execution  or  administration  as 
aforesaid,  shall  retain  for  his,  her,  or  their  own  benefit,  or 
for  the  benefit  of  any  other  person  or  persons,  any  legacy,  or 
any  part  of  any  legacy,  or  the  residue  of  any  personal  estate, 
or  any  part  of  such  residue,  which  such  person  or  persons 
shall  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  t>e  benefit  of  any  other  person 
or  persons,  and  upon  which  any  duty  shall  be  chargeable  by 
virtue  of  this  Act,  not  having  first  paid  such  duty,  or  shall 
deliver,  pay,  or  otherwise  howsoever  satisfy  or  di^  urge  any 
legacy,  or  any  part  of  any  legacy,  or  the  residue  of  any 
personal  estate,  or  any  part  thereof,  to  which  any  other 
person  or  persons  shall  be  entitled,  and  upon  which  any  duty 
shall  be  chargeable  by  virtue  of  this  Act,  having  received  or 
deducted  the  duty  so  chargeable,  then  and  in  every  of  ruch 
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on  retaining 
or  paying 
legacies. 


If  duty  be  not 
paid  before  le- 
gacies are  re- 
tained by  exe- 
cutors, or  dis- 
cliarged,  tliey 
having  de- 
ducted it,  t)ie 
amount  to  bo 
a  debt  from 
them  to  his 
Majesty ;  ami 
if  they  pay 
legacies  with- 
out deducting 
the  duty,  it 
Khali  be  a  debt 
from  Iwth 
pirtias. 


ministration,  or  under  a  confirma- 
tion, be  lial)le  for  payment,  ol"  any 
lt't,'ncy  or  saccession  duty,  or  duty 
imiiosed  by  tlie  Act,  after  six  years 
from  thu  settlement  of  tlie  account 
in  respect  of  which  the  duty  is 
pnyiible,  where  such  account  was 
in  all  respects  a  full  and  true  ac- 


count. And  trustees,  executors 
and  administrators,  Me  not  to  be 
liaole  after  six  years  if  it  be  proA'ed 
to  the  Commissioners  that  tJie  ac- 
count rendennl  was  corrert  to  the 
best  of  their  knowledge. 

(/)  See  Att.-Uen.  v,  Dardier,  11 
Q.B.  D.  lG,aud  iiwX.22,  po8t,f.  1423. 
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36  Geo.  3, 
c.  52. 
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Wbat  shall  lie 
deemed  lega- 
cies within 
the  intent  of 
this  Act. 
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cases,  the  duty  which  shall  be  due  and  payable  upon  every 
such  legacy,  and  part  of  legacy,  and  residue,  and  part  of 
residue  respectively,  and  which  shall  not  have  been  duly  paid 
and  satisfied  to  his  Majesty,  his  heirs  and  successors,  ac- 
cording to  the  provisions  of  this  Act,  shall  be  a  debt  of  such 
person  or  persons  having  or  taking  the  burthen  of  such  exe- 
cution or  administration  as  aforesaid,  to  his  Majesty,  his  heirs 
and  successors;  and  in  case  any  such  person  or  persons,  so 
having  or  taking  the  burthen  of  such  execution  or  adminis- 
tration as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part 
of  any  such  legacy  or  residue,  to  or  for  tho  benefit  of  any 
person  or  persons  entitled  thereto,  without  having  received 
or  deducted  the  duty  chargeable  thereon  (such  duty  not 
having  been  first  duly  paid  to  his  Majesty,  his  heirs  or 
successors,  according  to  the  provisions  herein  contained). 
then  and  in  every  such  case  such  duty  shall  be  a  debt  to  his 
Majesty,  his  heirs  and  successors,  both  of  the  person  or 
persons  who  shall  make  such  deliveiy,  payment,  satisfaction, 
or  discharge  (m),  and  of  the  person  or  persons  to  whom  the 
same  shall  be  made  (n). 

Sect.  7.  "  That  any  gift  by  any  Will  or  testamentarj 
instrument  of  any  person  dying  after  the  passing  of  this 
Act,  which  shall,  by  virtue  of  such  Will  or  testamentary 
instrument,  have  efiect,  or  bo  satisfied  out  of  the  personal 
estate  of  such  person  so  dying,  or  out  of  any  personal  estate 
which  such  person  shall  have  power  to  dispose  of  as  he  or 
she  shall  think  fit  (o),  shall  be  deemed  and  taken  to  be  a 


(m)  The  Succession  Duty  Act, 
1()  &  17  Vi't.  c.  51,  contains  no 
similar  provision  charging  the 
executors,  but  makes  tlie  duty  a 
charge  on  the  interest  of  the  suc- 
cessor :  lie  Higgins,  31  C.  I). 
142. 

()i)  But  where  two  legacies, 
though  given  in  respect  of  the 
same  portion  of  the  testator's  pro- 


perty, nr(;  distinct  and  scpnrate, 
the  legatee  of  the  one  icgacy  is  not 
a  debtor  to  the  Crown  in  respect 
of  the  duty  on  the  other,  nor  has 
the  Crown  any  lien  on  the  subject 
of  the  one  legacy  in  resjiuct  of 
duty  on  the  subject  of  tiie  otlier  : 
Atty.-(5en.  v.  Giles,  5  II.  &  N.  2b:>. 
(o)  See  Ee  Cholmnndeley,  1  C.  & 
M.   149,  2}0st,  p.  1482.     Watt  r. 
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legacy  within  the  intent  and  meaning  of  this  Act,  whether 
the  same  shall  he  given  hy  way  of  annuity  or  in  any  other 
form,  and  whether  the  same  shall  he  charged  only  on  such 
personal  estate,  or  charged  also  on  real  estate  of  the  testator 
or  testatrix  who  shall  give  the  same ;  except  so  far  as  the 
same  shall  be  paid  or  satisfied  out  of  such  real  estate,  in  a 
due  execution  of  the  Will  or  testamentary  instrument  by 
which  the  same  shall  be  given :  and  every  gift  which  shall 
have  effect  as  a  donation  mortis  causa,  shall  also  be  deemed 
a  legacy  within  the  intent  and  meaning  of  this  Act." 

Sect.  8.  "  That  the  value  of  any  legacy  given  by  way  of 
annuity  ( j)),  whether  payable  annually  or  otherwise,  for  any 
life  or  lives,  or  for  years  determinable  on  any  life  or  lives,  or 
for  years  or  other  period  of  time,  shall  be  calculated,  and  the 
duty  chargeable  thereon  shall  be  charged,  according  to  the 
tables  in  the  schedule  hereunto  annexed  (q) :  And  the  duty 
chargeable  on  such  annuity  shall  be  paid  by  four  equal 
payments,  the  first  of  which  payments  of  duty  shall  be  made 
before  or  on  completing  the  payment  of  the  first  year's 
annuity,  and  the  three  others  of  such  payments  of  duty  shall 
be  made  in  like  manner  successively,  before  or  on  completing 
the  respective  payments  of  the  three  succeeding  years* 
annuity  respectively;  and  the  value  (  f  any  such  annuity, 
if  determinable  upon  any  contingency  besides  the  death  of 
any  person  or  persons,  shall  be  calculated  without  regard  to 
such  contingency  :  provided  always.  That  if  any  such  annuity 
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The  value  of 
annuities,  and 
the  duty,  to 
be  calculated 
according  to 
the  annexed 
tables,  and  the 
duty  paid  by 
instalments, 
&c. 


Routh,  6  M.  &  W.  75G,  post,  p. 
1482,  and  Btat.  8  &  9  Vict.  c.  76, 
p.  i,]mKt,  p.  1482,  n.  {ji). 

(ji)  See  Crow  v.  llolnuson,  31 
L.  J.  (N.  S.)  Ch.  516,  as  to  what 
are  annuities  witliiu  this  section. 

(7)  In  the  Atty.-Gen.  v,  Wyn- 
fortl,  9  Exch.  74(),  a  (question  arose 
on  tlio  construction  of  a  Will, 
vhetlier  a  legatee  took  an  annuity 
for  his  own  life  only,  or  for  the 
joint  lives  of  hiniscll'  and  his  wife. 


which  was  material,  inasmuch  as, 
by  these  tables,  a  larger  amount  of 
duty  was  payable  in  the  former 
case.  New  tables  are  given  in 
lieu  of  these,  by  the  31st  section 
of  the  Act  (IC  &  17  Vict.  c.  61), 
post,  p.  14G5.  But  it  has  been 
held  that  the  new  tables  apply 
only  to  legacies  given  after  the 
19th  May,  1853  (when  the  Act 
came  in  force)  :  lie  Earl  Corn- 
wallis,  11  Exch.  580. 


1  ;  li 
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shall  determine  by  the  death  of  any  person,  before  four  jears' 
payment  of  such  annuity  shall  become  due  and  payable,  then 
and  in  such  case  the  duty  shall  be  payable  in  proportion  only 
to  so  many  of  the  payments  of  the  said  annuity  as  actually 
accrued  and  became  due  and  payable ;  and  in  case  any  such 
annuity  shall  at  any  time  determine  upon  any  other  contin- 
gency than  the  death  of  any  person  or  persons,  then  and  in 
such  case,  not  only  all  payments  of  duty  which  would  other- 
wise become  due  after  the  happening  of  such  contingency,  if 
any  such  would  become  due,  shall  cease;  but  it  shall  bo 
lawful  for  the  person  or  persons  who  shall  have  paid  any 
duties  which  shall  have  previously  become  due,  to  apply  for 
and  obtain  a  return  of  so  much  of  the  duty  so  paid  as  will 
reduce  the  same  to  the  like  duty  as  would  have  been  payable  by 
such  person  or  persons  for  such  annuity,  calculated  according 
to  the  term  for  which  the  same  shall  have  endured,  which 
abatement  the  said  commissioners  for  management  of  the 
stamp  duties  shall  settle  and  determine  according  to  the 
tables  in  the  schedule  hereunto  annexed,  and  shall  cause  the 
amount  of  such  abatement  to  be  paid  to  the  person  or  persons 
entitled  to  the  same,  out  of  any  moneys  in  their  hands  arisiug 
from  the  duties  imposed  by  this  Act." 

Sect.  9.  "  That  the  value  of  any  legacy  given  by  way  of 
annuity  for  any  life  or  lives,  or  for  years  determinable  on 
any  life  or  lives,  or  for  years  or  for  other  period  of  time,  and 
charged  on  and  made  payable  out  of  any  other  legacy  or 
legacies,  shall  be  calculated,  and  the  duty  shall  be  charged 
thereon,  in  the  same  manner  as  hereinbefore  directed  with 
respect  to  other  annuities ;  and  the  duty  on  the  legacy 
charged  with  such  annuity,  if  any  duty  shall  be  payable  for 
such  legacy,  shall  be  calculated  on  the  value  of  such  legacy, 
after  deducting  the  value  of  such  annuity;  and  the  duty 
for  such  annuity  shall  be  paid  by  the  person  or  persous 
entitled  to  the  legacy  or  legacies  charged  with  such  annuity, 
by  four  equal  payments,  in  the  same  manner  as  the  same 
would  bo  payable  according  to  the  provisions  hereinbeforo 
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contained,  if  Buch  annuity  had  beeu  a  direct  gift  io  the 
annuitant,  and  subject  to  the  like  proviso  in  case  such  annuity 
ohall  determine  before  four  years*  payment  shall  become  due ; 
and  the  payment  which  shall  be  made  for  such  duty  shall  be 
retained  by  the  person  or  persons  paying  the  same,  out  of  the 
first  four  years'  payment  of  such  annuity,  if  so  many  shall 
become  due,  or  out  of  so  many  of  such  payments  as  shall 
become  due  by  equal  portions." 

Sect.  10.  *'  That  the  duty  payable  upon  any  legacy  given 
by  direction  to  purchase  with  any  personal  estate  of  the 
testator  or  testatrix,  or  any  part  thereof,  an  annuity  of  n 
certain  amount  for  the  life  or  lives  of  any  person  or  persons, 
or  any  other  term,  shall  be  calculated  upon  the  sum  neces- 
sary to  purchase  such  annuity  according  to  the  tables  before 
mentioned,  and  shall  be  deducted  from  such  sum,  and  paid 
as  in  the  case  of  other  pecuniary  legacies ;  and  the  person 
or  persons  paying  or  satisfying  such  legacy,  and  the  person 
or  persons"  for  whose  benefit  the  same  shall  be  paid  or 
satisfied  shall  be  discharged,  by  payment  of  such  duty  so 
calculated  as  aforesaid,  from  all  other  demands  in  respect 
of  the  duty  payable  on  such  legacy ;  and  the  annuity  to  bo 
purchased  for  the  benefit  of  the  person  or  persons  entitled 
to  the  benefit  of  such  legacy  shall  be  reduced  in  proportion 
to  the  amount  of  the  duty  payable  thereon  as  aforesaid, 
such  reduction  to  be  calculated  in  the  same  manner  as  the 
duty  so  payable  as  hereinbefore  directed  to  be  calculated; 
and  the  purchase  of  such  reduced  annuity,  together  with  the 
payment  of  such  duty,  shall  satisfy  and  discharge  such  legacy 
as  fully  as  if  an  aimuity  had  been  purchased  equal  in  amount 
to  the  annuity  so  directed  to  be  purchased." 

Sect.  11.  "If  any  benefit  shall  bo  given  by  any  Will  or 
testamentary  instrument,  in  such  terms  that  the  amount  or 
value  of  such  benefit  can  only  be  ascertained  from  time  to 
time,  by  the  actual  application  for  that  purpose  of  the  fund 


(r)  See  Re  Wilkinson,  1  Cr.  M.  &  E.  142,  post,  p.  1493.    Atty.-Gen.  v. 
Fitzgerald,  13  Sim.  83,  post,  p.  1494. 
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allotted  for  such  pui-pose,  or  made  chargeable  therewith; 
or  if  the  amount  or  value  of  any  benefit  given  by  any  Will 
or  testamentary  instrument,  cannot,  by  reason  of  the  form 
and  manner  of  the  gift,  be  so  ascertained  that  the  duty  can 
be  charged  thereon  under  any  other  of  the  directions  herein 
contained;  then  and  in  every  such  case  such  duty  shall 
be  charged  upon  the  several  sums  of  money  or  effects  which 
shall  be  applied  from  time  to  time  for  the  purposes  directed 
by  such  Will  or  testamentary  instrument,  as  separate  and 
distinct  legacies  or  bequests,  and  shall  be  paid  out  of  the 
fund  applicable  for  such  purposes  or  charged  with  answering 
the  same." 

Sect.  12.  "  The  duty  payable  on  a  legacy  or  residue,  or 
part  of  residue,  of  any  personal  estate  given  to  or  for  the 
benefit  of,  or  so  that  the  same  shall  be  enjoyed  by  diiferent 
persons  in  succession,  -who  shall  be  chargeable  with  the 
duties  hereby  imposed  at  one  and  the  same  rate,  shall  be 
charged  upon   and  paid   out   of  the   legac;'  or  residue,  or 
part  of  residue  so  given,  as  in  the  case  of  a  legacy  to  one 
person ;  and  where  any  legacy  or  residue,  or  part  of  residue 
shall  be  given  to  or  for  the  benefit  of,  or  so  that  the  same 
shall  be  enjoyed  by  different  persons  in  succession,  some  oi* 
one  of  whom  shall  be  chargeable  with  no  duty,  or  some  of 
whom  shall  be  chargeable  with  different  rates  of  duty,  so  that 
one  rate  of  duty  cannot  be  immediately  charged  thereon,  all 
persons  who,  under  or  in  consequence  of  any  such  bequest, 
shall  be  entitled  for  life  only,  or  any  other  temporary  interest, 
shall  be  chargeable  with  the  duty  in  respect  of  such  bequest, 
in   the    same   manner  as    if   the    annual    produce  thereof 
had  been  given  by  way  of  annuity ;  and  such  persons  respec- 
tively shall  be    so    chargeable  with    such   duty,  and   the 
same  shall  be  payable  when  they  shall  respectively  become 
entitled  to  and  begin  to  receive  such  produce,  and  shall  be 
paid  by  equal  portions  during  the  aforesaid  term  of  four 
years,  if  they  shall  so  long  continue  to  receive  such  pro- 
duce ;  and  where  any  other  partial  interest  shall  be  given, 
or  shall  arise  out  of  such  property  so  to  be  enjoyed  in 
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succession,  the  duty  on  such  partial  interest  shall  be  charged  36  Geo.  3, 
and  paid  in  the  same  manner  as  the  duty  is  hereinbefore 
directed  to  be  charged  and  paid  in  like  cases  of  partial 
interests,  charged  on  any  property  given,  otherwise  than  to 
different  persons  in  succession;  and  all  and  every  person 
and  persons  who  shall  become  absolutely  entitled  to  any 
such  legacy  or  residue,  or  part  of  residue,  so  to  be  enjoyed 
in  succession,  shall,  when  and  as  such  person  or  persons 
respectively  shall  receive  the  same,  or  begin  to  enjoy  the 
benefit  thereof  (s),  be  chargeable  with  and  pay  the  duty  for 
the  same,  or  such  part  thereof  as  shall  be  so  received,  or  of 
which  the  benefit  sholl  be  so  enjoyed,  in  the  same  manner 
as  if  the  same  had  come  to  such  person  or  persons  imme- 
diately on  the  death  of  the  person  by  whom  such  property 
shall  have  been  given  to  be  enjoyed,  or  in  such  manner  that 
the  same  shall  be  enjoyed  in  succession  "  (0-        -     '.^i  ^  ?  / : .  : 

Sect.  13.  "  That  the  duty  payable  on  any  legacy  or  and  by  whom 
residue,  or  part  of  residue,  so  given  to  or  so  to  be  enjoyed 
by  different  persons  in  succession,  upon  whom  the  duty 
shall  be  chargeable  at  one  and  the  same  rate,  shall  be 
deducted  and  paid  bj'  the  person  or  persons  having  or  taking 
the  burthen  of  the  execution  of  the  Will  or  testamentary 
instrument  under  which  the  title  thereto  shall  arise,  upon 
payment  or  other  satisfaction  or  discharge  of  every  or  any 
part  of  such  legacy  or  residue,  or  part  of  residue,  to   any 


(s)  T'ue  legacy  duty  in  such  cases 
may  now  be  commuted  for  a  single 
payment  under  sect.  11  of  43  Vict, 
c.  14,  ami  sect.  43  of  44  &  45  Vict, 
c,  12,  which  see,  j)Ost,  p.  1436  (/). 

(0  See  Atty.-Gen.  v.  Giles,  5 
H.  &  N.  255.  A  testator  l)e- 
queuthed  his  residuary  estate  to 
liis  daughter  for  life,  after  which 
to  her  husband  :  On  the  testator's 
death  II.  per  cent,  duty  was  paid 
on  her  life  interest,  according  to 
tliis  section ;  afterwards  her  hus- 
band, having  bequeathed  his  per- 


sonal estate  to  her,  predeceased 
her  ;  His  executors  disclaimed  the 
beciuest  to  him  in  the  original  Will, 
and  cGiitf'nded,  couscc^uently,  that 
the  residue  of  his  wile's  father's 
esitate  passed,  as  undisposed  of,  to 
her  as  his  sole  next  of  kin,  and 
was  chargeable,  therefore,  with 
only  1^.  per  cent,  duty,  and  not 
lOl.  per  cent,  (the  rate  payable 
by  the  husband) :  But  it  was  held 
that  the  disclaimer  was  inopera- 
tive as  to  the  duty :  Atty.-Gen.  v. 
Munby,  3  H.  &  N^  826. 
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trustee  or  trustees,  or  other  person  or  persons  to  whom  the 
same  shall  be  payable,  or  paid  in  trust  or  for  the  benefit  of 
the  persons  so  entitled  thereto  in  succession;  and  if  the 
same  shall  not  be  so  paid  or  satisfied  to  any  such  trustee 
or  trustees,  then  such  duty  shall  be  deducted  and  paid  out 
of  the  capital  of  the  property  so  given,  upon  receipt,  by  any 
of  the  persons  so  entitled  in  succession,  of  any  produce  of 
such  capital,  or  any  part  thereof,  according  to  the  amount  of 
the  capital  of  which  such  produce  shall  be  so  received ;  and 
where  the  duty  chargeable  upon  any  such  bequest  for  the 
benefit  of  or  to  be  enjoyed  by  difiierent  persons  in  succession 
shall  be  chargeable  at  different  rates,  so  that  the  same  cannot 
be  paid  at  one  and  the  same  time,  but  must  be  paid  in 
succession  as  aforesaid,  then  and  in  such  case,  all  and  every 
the  person  and  persons  having  or  taking  the  burthen  of  the 
execution  of  the  Will  or  testamentary  instrument  in  which 
such  bequest  shall  be  contained,  shall  be  chargeable  with 
such  duties  in  succession,  in  the  same  manner  as  such 
persons  would  be  chargeable  with  the  like  duties  in  case  of 
immediate  bequest ;  uiiless  the  property  bequeathed  shall 
have  been  paid  or  otherwise  satisfied  to  or  vested  in  any 
trustees  or  trustee  as  aforesaid,  in  which  case  such  trustees 
or  trustee,  or  his,  her,  or  their  representatives,  shall  be 
chargeable  with  the  duties  for  and  in  respect  of  such  pro- 
perty so  vested  in  him,  her,  or  them  respectively,  in  such 
and  the  same  manner  as  if  he,  she,  or  they  had  had  or  taken 
the  burthen  of  the  execution  of  the  Will  or  testamentary 
instrument,  by  which  such  bequest  shall  have  been  made ; 
and  in  like  manner,  where  any  partial  interest  shall  be  given, 
or  shall  arise  out  of  any  such  property  so  to  be  enjoyed  in 
succession,  and  such  partial  interest  shall  be  satisfied  or 
paid  by  the  person  or  persons  so  enjoying  such  property, 
such  person  or  persons  shall  be  chargeable  with  the  duties 
for  and  in  respect  of  such  partial  interest,  and  shall  retain 
and  pay  the  same  accordingly,  in  such  and  the  same  manner 
as  if  he,  she,  or  they  had  had  or  taken  the  burthen  of  the 
execution  of  the  Will  or  testamentary  instrument,  by  which 
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such  partial  interest  Ehall  have  been  created ;  and  in  all 
such  cases,  the  person  or  persons  bo  chargeable  with  duty 
shall  he  debtors  to  the  King's  majesty,  his  heirs  and  suc- 
cessors, in  like  manner,  and  shall  be  subject  to  the  like 
penalties  as  the  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  such  Will  or  testamentary 
instrument  are  hereby  made  chargeable  and  subject  to." 

Sect.  14.  "  Provided  always.  That  no  duty  shall  be  paid 
on  any  articles  of  plate,  lurniture,  or  other  things,  not 
yielding  any  income,  and  given  to  or  for  the  benefit  of,  or 
EO  as  that  the  Eame  be  enjoyed  by,  different  persons  in  suc- 
cession, whilst  the  same  shall  be  so  enjoyed  in  kind  only  by 
any  person  or  persons  not  having  any  power  of  selling  or 
disposing  thereof,  so  as  to  convert  the  same  into  money  or 
other  property  yielding  an  income ;  but  if  the  same  shall 
be  actually  sold  or  disposed  of,  or  shall  come  to  any  person 
or  persons  having  power  to  sell  or  dispose  thereof,  or  having 
an  absolute  interest  therein,  then,  and  in  each  and  every 
such  case,  the  same  duty  shall  be  chargeable  and  paid 
thereon  as  if  the  same  had  been  originally  given  absolutely, 
and  with  full  power  to  sell  or  dispose  thereof,  and  shall  be 
chargeable  upon  and  paid  by  the  person  or  persons  for 
whoso  benefit  the  same  shall  be  sold,  or  o  shall  have 
power  to  sell  or  dispose  thereof,  or  an  absolute  interest 
therein,  and  shall  become  the  debt  of  such  person  or  persons; 
but  shall  not  be  a  charge  on  any  person  or  persons  by  reason 
of  his,  her,  or  their  having  assented  to  such  bequest,  as  the 
person  or  persons  having  or  taking  the  burthen  of  the  execu- 
tion of  the  Will  or  testamentary  instrument  by  which  such 
bequest  shall  have  been  made." 

Sect.  15.  "  Provided  always.  That  where  any  legacy,  or 
any  residue,  or  part  of  residue,  shall  be  so  given  by  any 
Will  or  testamentary  instrument,  that  difl'erent  persons  shi." 
become  entitled  thereto  in  succession,  the  duty  shall  be 
charged  thereon  as  given  to  be  enjoyed  in  succession,  whether 
the  person  or  persons  entitled  thereto  shall  take  the  same 
under  or  by  virtue  of  such  Will  or  testamentary  instrument, 
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and  the  dispositions  therein  contained,  or  in  default  of  such 
dispositions,  and  as  entitled  by  intestacy." 

Sect.  16.  "  Where  any  legacy,  or  residue  or  part  of  residue, 
shall  be  given  to  or  for  the  benefit  of  any  person  or  persons 
in  joint  tenaLcy,  some  or  one  of  whom  shall  be  chargeable 
with  any  duty  hereby  imposed,  and  some  or  one  of  whom 
shall  not  be  so  chargeable,  the  person  or  persons  chargeable 
with  duty  shall  pay  such  duty  in  proportion  to  the  interest 
of  such  person  or  persons  respectively  in  such  bequest ;  and 
if  any  person  or  persons  chargeable  with  duty,  and  entitled 
in  joint  tenancy  as  aforesaid,  shill  become  entitled  by  sur- 
vivorship, or  by  severance  of  tho  joint  tenancy,  to  any  larger 
interest  in  the  property  bequeathed,  than  that  in  respect 
of  which  such  duty  shall  have  been  paid,  then  and  in  such 
case  all  and  every  such  person  cv  persons  so  becoming 
entitled  by  survivorship,  or  by  severance,  shall  be  charged 
with  the  same  duty  as  if  the  property  to  which  such  joint 
tenant  or  joint  tenants  shall  so  become  entitled  had  been 
originally  given  to  or  for  the  benefit  of  &uch  person  or 
persons  only." 

Sect.  17.  "When  any  legacy  or  any  residue,  or  part  of 
residue,  shall  be  given,  subject  to  any  contingency  which 
may  defeat  such  gift,  and  whereupon  the  same  may  go  to 
some  other  person  or  persons,  such  bequest  (unless  chargeable 
as  an  annuity  under  the  provisions  herein  contained)  shall  be 
charged  with  duty  as  an  absolute  bequest,  to  the  person  or 
persons  who  shall  take  the  same  subject  to  such  contingency, 
and  such  duty  shall  be  paid  out  of  the  capital  of  such  legacy 
or  residue,  or  part  of  residue,  notwithstanding  the  same  may, 
upon  such  contingency,  go  to  some  person  not  chargeable 
with  the  same  duty,  or  with  any  duty;  and  if  such  con- 
tingency shall  afterwards  happen,  and  the  property  so  be- 
queathed shall  thereupon  go  in  such  manner  that  the  same, 
if  taken  immediately  after  the  death  of  the  testator  or  testa- 
trix, under  the  same  title  would  have  been  chargeable  with  a 
higher  rate  of  duty  than  the  duty  so  paid,  the  person  or 
persons  becoming  entitled  thereto,  shall  be  charged  with  and 
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shall  pay  the  difference  between  the  duty  so  paid,  and  such 
higher  rate  of  duty." 

Sect.  18.  "  Where  any  legacy,  or  the  residue  or  any  part 
of  the  residue,  of  any  personal  estate,  shall  bo  subjected  to 
any  power  of  appointment  to  or  for  the  benefit  of  any  person 
or  persons  specially  named  or  described  as  objects  of  such 
power,  such  property  shall  be  charged  with  duty  as  property 
given  to  diflferent  persons  in  succession  ;  and  in  so  charging 
such  duty,  not  only  the  person  and  persons  who  Khali  take 
previous  or  subject  to  such  power  of  appointment,  but  also 
any  person  and  persons  who  shall  take  under  or  in  default 
of  any  such  appointment,  when  and  as  they  shall  so  take 
respectively,  shall,  in  respect  of  their  several  interests, 
whether  previous,  or  subject  to,  or  undar,  or  in  default  of 
such  appointment,  be  charged  with  the  same  duty,  and  in  the 
same  manner,  as  if  the  sfiiuc  interests  had  been  given  to  him, 
her,  or  them  respectively,  in  and  by  the  Will  or  testamentary 
disposition  containing  such  power,  in  the  same  order  and 
course  of  succession  as  shall  take  place  under  and  by  virtue 
of  such  power  of  appointment,  or  in  default  of  execution 
thereof,  as  the  case  may  happen  to  be  ;  and  where  any  pro- 
perty shall  be  given  for  any  limited  interest,  and  a  general 
and  absolute  power  of  appointment  shall  also  be  given  to 
any  person  or  persons  to  whom  the  property  would  not 
belong  in  default  of  such  appointment,  such  property,  upon 
the  execution  of  such  power,  shall  be  charged  with  the  same 
duty,  and  in  the  same  manner,  as  if  the  same  property  had 
been  immediately  given  to  the  person  or  persons  having  and 
executing  such  power,  after  allowing  any  duty  before  paid 
in  respect  thereof  (.r),  and  wlirre  any  property  shall  be  given 
with  any  such  general  power  of  appointment,  which  property 
in  defarlt  of  appointment  will  belong  to  the  person  or  persons 
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(h)  Sec  Pliitt  V.  Routh,  6  M.  & 
W.  765,  post,  I,.  1482.  Atty.-Gen. 
V.  Brackenbury,  1  H.  &  C.  782, 
post,  14S4. 

(*)  The  payment  of  this  duty  by 
the  persou  executing  such  power 


(Iocs  not  satisfy  the  duty  payable 
under  the  Succession  Duty  Act  by 
the  person  who  succeeds  hy  virtue 
of  the  appointment.  Atty.-Gen.  v. 
Mitchell,  G  Q.  B.  D.  548. 
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to  whom  such  power  shall  also  bo  given,  such  property  shall 
be  charged  with,  and  shall  pay  the  duty  by  this  Act  imposed 
in  the  same  manner  as  if  such  property  had  been  given 
to  such  person  or  persons  absolutely  in  the  first  instance 
without  such  power  of  appointment." 

Sect.  19.  "  Any  sum  of  money  or  personal  estate,  directed 
to  be  applied  in  the  purchase  of  real  estate,  shall  be  chart^ed 
with  and  pay  duty  as  personal  estate ;  unless  the  same  shall 
be  so  given  as  to  be  enjoyed  by  different  persons  in  suc- 
cession, and  then  each  person  entitled  thereto  in  succession 
shall  pay  duty  for  the  same  in  the  same  manner  as  if  the 
sanio  had  not  been  directed  to  bo  applied  in  the  purchase  of 
real  estate  unless  the  same  shall  have  been  actually  applied  in 
the  purchase  of  real  estate  before  such  duty  accrued :  but  no 
duty  shall  accrue  in  respect  thereof,  after  the  same  shall  have 
been  actually  applied  in  the  purchase  of  real  estate,  for  so 
much  thereof  as  shall  have  been  so  applied  :  Provided  never- 
theless, That  in  case  before  the  same  or  some  part  thereof 
shall  be  actually  so  applied,  any  person  or  persons  shall 
become  entitled  to  an  estate  of  inheritance  in  possession  in 
the  real  estate,  to  be  purchased  therewith,  or  with  so  much 
thereof  as  shall  not  have  been  applied  in  the  purchase  of 
real  estate,  the  f-  ne  duty  which  ought  to  be  paid  by  such 
person  or  persoub,  if  absolutely  entitled  thereto  as  personal 
estate  by  virtue  of  any  bequest  thereof  as  such,  shall  be 
charged  on  such  person  or  persons,  and  raised  and  paid  out 
of  the  fund  remaining  to  be  applied  in  such  purchase  "  {y). 

Sect.  20.  "  That  estates  pur  autre  vie,  applicable  by  law  in 
the  same  manner  as  personal  estate,  shall  be  charged  with  the 
duties  hereby  imposed  as  personal  estate  "  (z).  "■:' 


(j/)  De  Lancey  v.  The  Queen, 
L.  R.  6  Exch.  286,  affirmed  in 
Cam.  Scacc.  L.  R.  7  Exch.  140. 

(z)  See  Chatfield  i-.  Berclitoldt, 
L.  R.  7  Ch.  192,  in  which  case  a  testa- 
tor gave  a  rent-charge,  to  issue  out 
of  lands  in  England,  to  A,  for  life, 


and  directed  that  after  her  death 
it  should  be  continued,  and  equally 
divided  between  B.,  C,  and  D. 
during  their  lives  and  the  life  of 
the  longest  liver.  B.  died  domi- 
ciled abroad,  leaving  an  English 
Will,  by  which  she  disposed  of  her 
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Sect.  21.  "  Provided  always,  That  if  any  direction  shall  bo 
given,  by  any  Will  or  testamentary  instrument,  for  payment 
of  the  duty  chargeable  upon  any  legacy  or  bequest  out  of 
some  other  fund,  so  that  such  legacy  or  bequest  may  pass  to 
the  person  or  persons  to  whom  or  for  whose  benefit  the  same 
sliall  be  given,  free  of  duty,  no  duty  shall  be  chargeable  upon 
the  money  to  be  applied  for  the  payment  of  such  duty,  not- 
withstanding the  same  may  be  deemed  a  legacy,  to  or  for  the 
benefit  of  the  person  or  persons  who  would  otherwise  pay  such 
duty." 

Sect.  22.  "  In  cases  of  specific  legacies,  and  where  the 
residue  of  any  personal  estate  shall  consist  of  property  which 
shall  not  be  reduced  into  money  {b),  it  shall  be  lawful  for  the 
person  or  persons  having  or  taking  the  burthen  of  the  admin- 
istration of  such  effects,  or  the  person  or  persons  by  whom 
the  duty  thereon  ought  to  be  paid,  to  set  a  value  thereon, 
and  offer  to  pay  the  duty  according  to  such  value ;  or  to 
require  the  commissioners  for  management  of  the  stamp 
duties,  to  appoint  a  person  to  set  such  value,  at  the  expense 
of  the  person  or  persons  by  whom  such  duty  ought  to  be  paid  ; 
and  it  shall  be  lawful  for  the  commissioners  to  accept  the 
duty  offered  to  bo  paid,  upon  the  value  set  by  the  person  or 
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personal  estate.  On  the  death  of 
A.,  who  was  survived  by  C.  and 
D.,  tlie  Crown  claimed  from  B.'s 
executors  legacy  duty  in  respect 
of  B.'s  third  share  of  the  rent- 
charge  :  and  it  was  held  that  such 
duty  was  payable,  for  that  the  in- 
terest in  the  rent-charge  which 
passed  to  B.'s  executors  was,  by 
the  Wills  Act,  "an  estate  pur 
autre  vie.  applicable  by  law  in  the 
same  manner  as  personal  estate," 
and  therefore  fell  within  36  Geo.  3, 
c.  52,  s.  20,  and  that  it  was  not 
exempt  from  duty  by  reason  of 
B.'8  foreign  doniicUe,  inasmuch 
as,  although  it  was  by  law  appli- 
cable iu  the  same  manner  as  per- 


sonal estate  it  was  not  by  any  of 
the  statutes  made  personal  estate, 
but  was  realty  not  following  the 
person. 

(a)  As  to  what  terms  in  a  Will 
shall  entitle  a  legatee  to  receive 
his  legacy  free  of  duty,  see  the 
cases  collected  infra,  p.  1500  et  seq, 

(6)  The  provisions  of  this  section 
apply  to  property  wliich  shall  not 
be  reduced  into  money  during 
the  course  of  the  administration 
by  the  executor,  and  not  merely 
to  property  which  shall  not  have 
been  reduced  into  money  when 
the  residuary  account  is  brought 
iu.  Atty.-Gen.  v.  Dardier,  11  Q. 
B.  D.  16. 
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persons  having  or  taking  the  administration  of  such  eifects, 
or  by  whom  the  duty  for  the  same  shalJ  be  payable  without 
such  appraisement,  if  the  said  commissioners  shall  think  fit 
so  to  do ;  but  if  the  sdd  commissioners  shall  not  be  satisfied 
with  the  value  so  set,  on  which  the  duty  shall  be  so  ofTered, 
it  shall  be  lawfu'  for  the  said  commissioners,  notwithstandinc 
such  offer,  to  appoint  a  person  to  appraise  such  effects,  and  to 
set  the  value  thereon,  on  which  value  so  set  the  said 
commissioners  shall  assess  the  duty  payable  in  respect 
thereof,  and  require  the  same  to  be  paid ;  but  if  the  person 
or  persons  by  whom  such  duty  shall  be  payable,  shall  not  be 
satisfied  with  the  valuation  made  under  the  authority  of 
the  said  commissioners,  and  pay  the  duty  accordingly,  it 
shall  be  lawful  for  such  person  or  persons  to  cause  the 
valuation  so  made  under  the  authority  of  the  said  commis- 
sioners, to  be  reviewed  by  the  commissioners  of  the  laud  tax 
for  the  time  being,  of  the  district  or  place  where  such  effects 
shall  be  at  their  next  meeting,  after  the  said  commissioners 
for  management  of  the  stamp  duties  shall  have  assessed  and 
required  payment  of  such  duty  as  aforesaid,  if  fourteen  days 
shall  have  elapsed  between  inch  time  and  the  meeting  of 
the  said  commissioners  of  laid  tax,  and  if  not,  then  at  the 
next  succeeding  meeting  of  tl  e  said  commissioners,  of  which 
appeal  six  days'  notice  shall  be  given  to  the  said  commis- 
sioners of  stamp  duties ;  and  the  said  commissioners  of  the 
land  tax  shall  and  may  (if  ,hey  think  fit)  appoint  a  person 
to  appraise  such  effects,  uhH  set  a  value  thereon,  and  shall 
and  may  hear  and  determine  such  appeal,  in  the  same  maimer 
as  in  any  other  cases  of  appeal  to  them,  and  with  the  like 
authorities,  and  their  judgment  shall  be  final ;  and  if  tho 
valuation  made  under  the  authority  of  the  said  commissioners 
of  the  stamp  duties  in  the  case  last  mentioned,  shall  not  bo 
duly  appealed  from  within  the  time  aforesaid,  or  shall  be 
affirmed  upon  appeal,  the  duty  shai'.  be  paid  according  to 
such  valuation ;  and  if  any  variation  shall  bo  made  on  such 
appeal,  the  duty  shall  be  paid  according  to  such  vaiiatiou ; 
and  if  the  duty  assessed  in  manner  aforesaid  shall  exceed  the 
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duty  offered  +0  and   refused   by  the    said   commissioners  of 
stamp  duties,  the  expense  of  such  appraisement  and  other 
proceedings  in  assessing  .^uch  duties,  shall  bo  borne  by  the 
person  or  persons  by  whom  such  duty  shall  be  payable  ;  and 
if  any  dispute  shall   arise   between  any  person  or  perfions 
entitled  to  any  such  legacy,  or  residue,  or  part  of  residue, 
and  any  person  or  persons  having  ov  taking  the  burthen  of 
the  administration  of  such  effects,  with  respect  to  the  value 
thereof,  or  with  respect  to  the  duty  to  bo  paid  thereon,  the 
duty  shall  bo  assessed  by  the  naid  commissioners  of  stamp 
duties  on  reference  to  them  by  either  party  for  that  purpose  ; 
and  if  the  value  of  any  property  on  which  such  duty  ought 
to  be  paid  shall  be  in  dispute,  the  said  commissioners  of  the 
stamp  duties  shall  cause  an  appraisement  to  be  made  thereof 
at  the  expense  of  the  person  or  persons  by  whom  sucli  duty 
ought  to  be  paid,  in  the   manner   hereinbefore  directed   in 
other  cases,  and  assess  the  duty  thereon  accordingly  ;  and  if 
such  person  or  persons  by  whom  such  duty  ought  to  be  paid, 
shall  be  dissatisfied  with  such  valuation,  or  with  the  assess- 
ment of  duty  made  upon  such  valuation,  by  the  said  commis- 
Moners  of  the  stamp  duties,  the  same  shall  be  reviewed  and 
finally  determined  by  the  said  commissioners  of  the  land  tax, 
upon  appeal  to  them  v/ithin  the  time,  and  under  th'}  restric- 
tions, and  in  the  manner  hereinbefore  directed  in  otliei  cases  ; 
but  if  such  valuation  or  assessment  shall  not  be  duiy  appealed 
from  within  the  time  limited  for  that  purpose,  or  shall  be 
affirmed  upon    appeal,    the   duty   shall    bo   paid   according 
tlioreto ;  and  if  any  variation  shall  bo  made  therein  on  such 
appeal  the  duty  shall  be  paid  according  to  such  variation  ; 
and  in  case  the   effects    whereon  any  such   duty  shall   be 
payable  shall  be  at  the  distance  of  ten  miles  from  London, 
then  and  in  such  case  it  shall  be  lawful  to  make  the  like 
application  to  such  person  as  shall  be  deputed  for  tha*.  jjur- 
poso  by  th    said  commissioners  to  act  in  their  stead,  in  such 
(■•ases,  within  the  county  or  district  in  which  su(,h  effocta 
shall  be ;  and  such  person  so  deputed  shall  net  in  such  cases, 
in  all  roHpocts,  in  the  same  manner  as  the  said  commissioners 
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are  hereby  authorised  to  act,  subject  nevertheless  to  the 
instructions  and  control  of  the  said  commissioners." 

Sect.  23.  "  Where  any  legacy,  or  part  of  any  legacy,  or 
residue,  or  part  of  residue,  whereon  any  duty  shall  be 
chargeable  by  this  Act,  shall  be  satisfied  otherwise  than  by 
payment  of  money  or  application  of  specific  effects  for  that 
purpose,  or  shall  be  released  for  consideration  or  compounded 
for  less  than  the  amount  of  value  thereof,  then  iuid  in  such 
case  the  duty  shall  be  charged  and  paid  in  respect  of  such 
legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue, 
according  to  the  amount  or  value  of  the  property  taken  in 
satisfaction  thereof,  or  as  the  consideration  for  release  thereof 
or  composition  for  the  same :  Provided  always,  That  if  any 
legacy,  or  bequest,  shall  be  made  in  satisfaction  of  any  other 
legacy,  or  bequest,  or  title  to  any  residue,  or  part  of  residue, 
of  any  personal  estate  remaining  unpaid,  the  duty  shall  not 
be  paid  on  both  subjects,  although  both  may  be  chargeable 
with  duty,  but  shall  be  paid  on  the  subject  yielding  the  largest 
duty." 

Sect.  24.  "  If  any  person  or  persons  having  oi  taking  the 
burthen  of  the  execution  of  the  WiL  or  other  testamentary 
instrument,  or  the  administration  of  the  personal  estate  of 
any  person  deceased,  or  any  person  or  persons  hereby  made 
chargeable  with  duty,  shall  declare  himself,  herself,  or  them- 
selves ready  and  willing,  and  shall  accordingly  offer  to  pay 
any  pecuniary  legacy,  or  residue,  or  part  of  residue,  deducting 
the  duty  payable  thereon,,  or  shall  in  like  manner  offer  to 
deliver  or  otherwise  dispose  of  any  specific  legacy,  or  any 
specific  property,  part  of  any  residue  of  any  personal  estate, 
to  or  for  the  benefit  of  the  person  or  persons  entitled  thereto, 
or  to  any  trustee  or  trustees  for  such  person  or  persons,  upon 
payment  of  the  duty  payable  in  respect  thereof,  and  tlic 
person  or  persons  entitled  to  such  legacy,  or  residue,  or  part 
of  residue,  or  the  trustee  or  trustees  for  such  i)ersor.  or  per- 
sons, shall  refuse  to  accept  such  offer  and  to  give  a  jn'opi  r 
release  and  discharge  for  such  legacy  or  residue,  or  so  much 
thereof  as  shall  be  offered  to  be  paid,  delivered,  or  otherwise 
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disposed  of  as  aforesaid,  then  and  in  siich  case,  although  no 
actual  tender  shall  be  made,  if  any  suit  shall  be  afterwards 
instituted  for  such  legacy  or  effects,  respecting  which  such 
offer  shall  have  been  made,  it  shall  be  lawful  for  the  Court  in 
which  such  suit  shall  be  instituted,  to  order  all  costs, 
charges,  and  expenses  attending  the  same,  to  be  paid  by  the 
person  or  persons  who  shall  have  refused  to  accept  such  offer, 
iip.d  to  give  or  join  in  such  release  or  discharge,  or  to  order 
such  costs,  charges,  and  expenses,  to  be  deducted  and 
retained  out  of  such  legacy  or  effects,  together  with  the  duty 
payable  thereon,  as  the  said  Court  shall  see  fit ;  and  in  case 
any  suit  shall  be  instituted  for  payment  of  any  legacy,  or 
residue,  or  part  of  residue,  of  any  personal  estate,  and  the 
person  or  persons  sued  for  the  same  shall  be  desirous  of  stay- 
ing proceedings  in  such  suit,  on  payment  of  the  money  due, 
or  delivering  or  otherwise  disposing  of  the  specific  effects 
demanded,  after  deducting  or  receiving  the  duty  payable 
thereon,  it  shall  be  lawful  for  the  Court  in  which  such  suit 
shall  be  instituted  if  it  shall  see  fit,  on  application  in  a 
summary  way,  to  make  such  order  for  payment  of  such 
legacy,  or  residue,  or  part  of  residue,  or  for  delivering  or  other- 
wise disposing  of  such  effects,  and  for  paymont  of  the  duty 
payable  thereon,  and  all  such  costs,  charges,  and  expenses, 
attending  such  suit,  as  shall  be  just." 

Sect.  25.  "  If  iiy  suit  shall  be  instituted  concerning  the 
administration  of  the  person  ul  estate  of  any  person  dying 
testate,  or  iiit instate,  or  any  pa.  L  of  such  estate  in  which  any 
direction  shall  Iio  given  touching  the  payment  of  any  legacies 
or  legacy  of  sucl  icrson,  or  the  residue  of  his  or  her  personal 
estate,  or  any  pai  (hereof,  the  Court  wherein  such  suit  shall 
be  instituted  shall,    ii  giving  directions  concerning  the  same. 
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ne  Geo.  3, 
c.  52. 


ami  ill  suits 
wlmro  tiio 
paity  sued 
may  wish  to 
stop  prooeeil- 
iiigs  on  pay- 
ment of 
liequests,  (Ij- 
lUictiiig  duty, 
llie  Court  may 
make  order 
therein. 


If  .suit  llQ 

instituted 
CDiiccrnin.^ 
administra- 
tion, tlie  Court 
to  provide  for 
jiayinont  of  tho 
duty(''). 


(c)  See  Foster  v.  Ley,  2  Binfj. 
N.  S.  1402,  pnul,  j).  1,510.  Ke 
Siininion,  W  U.  &  W.  3H1,  as  to  tho 
pemlency  of  u  suit  not  reUeving 
cxt'culoi'  frnin  the  neccsaity  of  ilc- 
Hveriiig  ,in  account.  Scf  also 
Hicks  V.  Keat,  2  Beav.  141.     As 


to  the  obligation  on  solicitors  not 
to  let  the  (Jourt  make  an  order 
])iiying  away  a  legacy  without 
jiroviding  for  the  duty,  see  JJryan 
r.  Mansion,  3  .lur.  N.  S.  475,  ;«;r 
Lord  Cranwurth. 
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may  disicliavgc 
legacies  on 
liayment  of 
tlie  duty 
accrued. 


No  legacy 
liable  to  duty, 
to  be  paid 
■without  a  re- 
ceipt contain- 
ing certain 
Ijarticulars ; 
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provide  for  the  due  payment  of  the  duties  hereby  imposed; 
and  in  taking  any  account  of  any  personal  estate,  or  other- 
wise acting  concerning  the  same,  such  Court  shall  take  care 
that  no  allowance  shall  be  made  in  respect  of  any  legacy,  or 
part  of  legacy,  or  of  anj  residue,  or  part  of  residue,  in  any 
manner  whatsoever,  without  due  proof  of  the  payment  of  the 
duties  hereby  imposed." 

Sect.  26.  "Provided  always.  That  any  person  or  persons 
having  or  taking  the  burthen  of  the  execution  of  any  Will  or 
other  testamentary  instrument,  or  the  administration  of  the 
personal  estate  of  any  person  deceased,  may  from  time  to 
time  pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any 
part  of  any  legacy,  or  make  distribution  of  any  part  of  the 
residue  of  any  personal  estate,  on  payment,  from  time  to  time, 
of  such  proportions  of  the  duty  hereby  imposed,  as  shall 
accrue  in  respect  of  such  part  of  such  personal  estate  as  shall 
be  so  administered." 

Sect.  27.  "No  person  or  persons  having  or  taking  the 
burthen  of  the  execution  of  any  Will  or  testamentary  instru- 
ment, or  the  administration  of  the  personal  estate  of  any 
person  deceased,  nor  any  trustee  or  trustees,  or  other  ^srsou 
or  persons  hereby  directed  and  required  to  account  for  any 
duty,  shall,  from  and  after  the  passing  of  this  Act,  pay, 
deliver,  or  otherwise  dispose  of,  or  in  any  manner  satisfy, 
discharge,  or  compound  for  any  legacy  whatsoever,  or  any 
part  thereof,  or  the  residue  of  any  personal  estate,  or  any 
part  thereof,  in  respect  whereof  any  duty  is  hereby  imposed, 
without  taking  a  receipt  or-  discharge  in  writing  for  the  same, 
expressing  the  date  of  such  receipt  or  discharge,  and  the 
names  of  the  testator,  testatrix,  or  intestate,  under  whoso 
Will,  or  testamentary  disposition,  or  upon  whose  intestacy 
the  title  to  such  legacy  or  part  of  legacy,  or  to  such  residue 
or  part  of  residue,  shall  accrue,  and  of  the  person  or  persons 
to  whom  such  receipt  or  discharge  shall  bo  given,  and  of 
the  person  or  persons  to  whom  such  legacy,  or  rcfiidue  or 
part  of  residue,  shall  have  been  given,  or  shall  have  belonged 
in  consequence  of  intestacy,  and  the  amount  or  value  of  the 
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legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue  for  36  Geo.  3, 

which  such  receipt  or  discharge  shall  be  given,  and  also  the  " "  *"       " 
amount  and  rate  of  the  duty  payable  and  allowed  thereon  ; 

and  that  no  written  receipt  or  discharge  for  any  legacy  or  "o  receipt 

available 

part  of  any  legacy,  or  for  the  residue  of  any  personal  estate,  unless  duly 
ur  any  part  of  such  residue,  in  respect  whereof  any  duty  is  ''  '^'"^"'^ ' 
hereby  imposed,  shall  be  received  in  evidence,  or  be  avail- 
able in  any  manner   whatever,   unless   the   same  shall   be 
stamped,  as  required  by  this  Act;  and  no  evidence  what- 
soever   shall    be    given    of    any   payment,    satisfaction,   or 
discharge  whatsoever,  or  of  any  release  or   composition   of 
such  legacy,  or  any  part  thereof,  or  of  such  residue,  or  any 
part  thereof,   without  producing  such  receipt  or  discharge, 
duly  stamped  as  aforesaid,  unless  the  actual  payment  of  the 
duty  hereby  imposed  shall  first  be  given  in  evidence :  Pro-  Copy  of  entry 
vidcd  always,  That  a  copy  of  the  entry,  in  the  books  of  the  ^f  payment  of 
commissioners  of  the  stamps,  of  the  payment  of  such  duty,  '^"*'^''  <^^'^i<""=*'' 
shall  bo  admitted  as  evidence  thereof:  Provided  also.  That  stamped 

retoipts  for 

payment  of  any  annuity  shall  not  be  deemed  a  payment  for  lumuitles  not 
which  such  stamped   receipt   shall   be   required,  under   the  o^'"omp!eting 
directions  of  this  Act,  except  the  several  payments  which  i>iiyi"e','*^  ^'"^' 

'■  '■    ''  each  ot  tlio 

shall  complete  the  payments  for  each  of  the  first  four  years,  first  four 
during  which  such  annuity  shall  be  payable  ;  and  in  like  ^"'^ 
manner  any  payment  in  respect  of  any  legacy  or  bequest, 
hereby  directed  to  be  charged  with  the  duty  in  the  same 
manner  as  annuities  are  hereby  made  chargeable  with  duty, 
shall  not  be  deemed  a  payment  for  which  such  stamped 
receipt  shall  be  required,  except  the  several  payments  which 
shall  complete  the  payments  for  each  of  the  first  four  years 
in  respect  of  which  such  legacy  or  bequest  shall  be  charge- 
able with  duty  as  an  annuity."  :     ■ 

Sect.  28.     "  That  any  person  having  or  taking  the  burthen  renalty  of  lo/. 
of  the  execution  of  any  Will  or  testamentary  instrument,  or  payiny  or  "e- 
the  administration   of    the   personal   estate   of  any   person  "^p'^'i'S  '«='»• 

'^  J     t  cies  without 

deceased,  and  any  trustee  or   trustees,  or   other   person   or  stamped 

,  .  receipts. 

persons  hereby  directed   and   required   to   account   for   any 
duty,  who  shall  pay,  deliver,  or  otherwise  dispose  of,  or  in 
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stamped  within 
twenty-one 
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date,  on  which 
an  aclviiow- 
Icdgment  of 
payment  of 
the  duty  shall 
be  written,  &c. 
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any  manner  satisfy  or  discharge,  or  compound  for  any  legacy 
given  by  such  Will  or  testamentary  instrument,  or  the 
residue,  or  any  part  of  the  residue,  of  such  personal  estate, 
to  or  for  the  benefit  of  any  person  or  persons  entitled  to 
such  legacy  or  any  part  thereof,  or  to  such  residue,  or  any 
part  thereof,  without  taking  such  receipt  or  discharge  in 
writing  as  aforesaid,  and  causing  the  same  to  be  stamped 
within  the  time  hereby  allowed  for  stamping  the  same,  shall 
forfeit  and  lose  the  sum  of  ten  pounds  per  cenhim  on  the 
sum  of  money,  or  the  value  of  the  property  if  not  money,  for 
which  such  receipt  or  discharge  ought  to  have  been  given  in 
pursuance  of  this  Act :  and  all  and  every  person  and  persons 
receiving  or  taking  the  benefit  of  any  such  money  or  other 
property  without  giving  a  written  receipt  or  discharge  f(ir 
the  same,  in  which  the  duty  payable  in  respect  thereof  shall 
be  expressed  to  have  been  allowed  or  paid  to  the  person  or 
persons  to  whom  such  receipt  or  discharge  shall  be  given, 
and  which  shall  bear  date  on  the  day  of  signing  the  same, 
shall  forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on 
the  sum  of  money,  or  on  the  value  of  the  jn-operty,  so  received 
or  taken." 

Sect.  29.  "  Every  such  receipt  or  discharge  shall  ho 
brought  within  the  space  of  twenty-one  days  after  the  date 
thereof  to  the  said  head  office  of  the  said  commissioners,  or 
to  some  other  office  to  be  appointed  by  the  said  commis- 
sioners for  such  purpose,  to  be  stamped,  paying  the  duty  for 
the  same,  and  upon  such  payment  either  at  the  said  head 
office,  or  at  any  other  office  to  be  appointed  as  aforesaid,  the 
receiver-general  or  otb^r  proper  officer  to  be  appointed  for 
that  purpose  by  the  said  commissioners,  as  the  case  shall 
require,  shall  write  upon  such  receipt  or  discharge  an 
acknowledgment  of  the  payment  of  the  duty  so  paid  in 
words  at  length,  and  bearing  date  the  day  on  which  sacli 
payment  shall  bo  made,  and  shall  subscribe  his  name 
thereto,  and  enter  an  account  thereof  in  a  book  or  books  to 
be  provided  for  that  purpose,  to  the  intent  that  he  may  be 
thereby  charged  with  the   sum  so  paid;   and  in  case  the 
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duty  shall  I"  so  paid  at  the  said  head  office,  then  the  36  Geo  :'., 
receipt  or  di. ^charge  so  brought  to  he  stamped,  shall  bo 
fortiiwith  stamped  with  one  of  the  said  four  stamps  as  the 
case  shall  require  ;  and  in  case  the  duty  shall  be  so  paid  at 
any  other  office  to  be  appointed  by  the  said  commissioners 
as  aforesaid,  the  receipt  or  discharge  whereon  such  acknow-  . 

ledgment  of  the  payment  of  duty  shall  be  so  written  and 
subscribed,  shall  be  transmitted  within  the  space  of  twenty- 
one  days  from  the  day  of  payment  of  such  duty  to  the  said 
head  office  to  be  stamped,  and  the  same  shall  be  stamped 
accordingly  with  one  of  the  said  four  stamps  as  the  case 
shall  require  ;  and  in  case  the  person  or  persons  paying 
such  duty  at  any  such  office  to  be  appointed  as  aforesaid, 
shall  be  desirous  that  the  same  should  be  transmitted  to  the 
said  head  office,  by  the  officer  to  whom  such  duty  shall  be 
paid,  and  shall  leave  the  same  with  such  officer  for  such 
purpose,  such  officer  shall  thereupon  sign  and  delivei  an 
acknowledgment,  that  such  receipt  or  discharge  has  been 
left  with  him  for  such  purpose,  and  shall  transmit  such 
receipt  or  discharge  to  such  head  office  to  be  stamped  as 
aforesaid,  and  the  same  shall  bo  sent  again  to  such  officer 
as  soon  as  conveniently  may  be  after  the  stamping  thereof ; 
and  such  officer  shall  deliver  back  the  same  to  the  person 
or  persons  entitled  thereto,  upon  re-delivery  to  him  of  the 
acknowledgment  which  he  shall  have  given  for  the  same  : 
Provided  always.  That  if  any  such  receipt  or  discharge  shall  Rcccii.tK  may 
not  be  so  brought  to  any  such  office  as  aforesaid,  within  withiii  tliroe 
such  space  of  twenty-one  days  as  aforesaid,  it  shall  never-  '"''"*•"*  '"^'''' 

*  •>  J  '  date,  on  i)ay- 

theless  be  lawful  to  carry  such  receipt  or  discharge  to  the  'i>e»"t  »f  ''"ty. 

.,  ,       ,      ^  ,  -,.,.,  .  ^  ,  and  10/.  per 

said  head  office  to  be  stamped  m  like  manner,  within  three  cent.  iiunalt.v ; 

calendar  months  after  the  date  thereof,  paying  the  duty  for 

the  same,  and   also   the   further   sum   of    ten  pounds  j?t'»'    .      . 

centum  on   such   duty   by  way  of  penalty  for   not  having    ^   .- 

before  paid   such   duty,   on   payment   of    which    duty   and 

penalty,  the  said  commissioners  are  hereby  authorized  and 

required  to  stamp  such  receipt  or  discharge,   in  the  same 

manner  as  if  the  same  had  been  brought  to  the  said  office         -- 
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but  noiiu  to  be 
utampetl  nnIc^a 
tbe  duty  be 
jjiiid  and  they 
are  l)rougbt  to 
lie  stamiied 
within  the 
limited  time. 


APi stakes  in 
jiaying  duty 
may  be  recti- 
fied, if  no  suit 
lie  instituted, 
(in  jiayment  of 
tlie  difference 
^^itlun  three 
nionths,  and 
]  1 1/,  per  cent. 


■18  (ico.  3, 
c.  14S),  s.  11. 

Coniiiiis- 
.'•iiincvs  may 
^tauii)  recciiits 
t'oi-  legacies, 
•ifter  three 
months  from 
the  date  on 
liayment  of 
duty  and 
lienalty  ;  and 
remit  iienalty 
(witliin 
twenty-one 
days),  if 
signed  out  of 
(ircut  Britain. 
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witiiin  the  space  of  twenty -one  days  from  the  date  thereof; 
but  the  said  commissioners,  or  any  of  their  officers,  shall 
not  on  any  pretence  whatever,  except  as  hereinafter  directed, 
stamp  any  v-^Uum,  parchment  or  paper,  upon  which  any 
receipt,  or  discha'-cre  for  any  legacj  or  part  of  legacy,  or  any 
residue  of  any  persona'  instate,  or  any  part  thereof,  shall  be 
written  or  signed  with  the  said  new  stamps,  or  any  of  them 
unless  the  duty  for  the  same  shall  be  paid,  and  such  receipt 
or  discharge  shall  be  produced  to  be  so  stamped  in  manner 
aforesaid,  within  the  times  and  in  the  manner  hereinbefore 
respectively  limited  and  appointed"  (d). 

Sect.  30.  "  If  it  shall  appear  to  the  satisfaction  of  the  said 
commissioners  of  stamp  duties,  upon  oath  or  affirmation  to  be 
administered  by  a  justice  of  the  peace,  or  master  or  masters 
extraordinary  in  Chancery,  which  oath  or  affirmation  such 
person  or  persons  are  hereby  empowered  to  administer,  that 
less  duty  has  been  paid  for  any  legacy,  or  residue,  or  part 
of  residue,  than  ought  to  have  been  paid  for  the  same,  by 
mistake,  without  any  intention  to  defraud  ;  and  if  application 
shall  be  made  to   the   said  commissioners  to  rectify  such 


(d)  But  now  by  slat.  48  Geo.  3, 
c.  149,  s.  44,  "  in  all  cases  not  pro- 
vided  for  by  the  preceding  clause, 
whee  any  receipt  or  discharge 
given  for  any  legacy,  or  for  the 
residue,  or  any  share  of  the  residue, 
of  any  personal  estate,  which  shall 
have  been  given  hy  Will  or  other 
tc'stantentary  instrument,  or  have 
devolved  to  any  person  or  persons 
upon  intestacy,  shall  be  brought 
to  the  head  office,  to  be  stamped 
after  the  expiration  of  three  calen- 
dar months  from  the  date  thereof, 
it  shall  be  lawful  for  the  said  com- 
missioners to  cause  the  same  to 
he  duly  stamped,  for  making  the 
same  available,  on  payment  of  the 
duty,  which  shall  be  payable  in 
respect  thereof,  together  with  the 


l)enalty  incurred,  in  conser|uence 
of  t)ie  same  not  having  been 
brought  to  be  stamped,  before  the 
expiration  of  such  three  calendar 
months ;  and  Avhere  any  such 
receipt  or  discharge  shall  have 
been  signed  out  of  Great  Britain, 
if  the  same  shall  be  brought  to  be 
stamped,  within  twenty-one  days 
after  its  being  received  in  Great 
Britain  it  shall  be  lawful  for  tlie 
said  commissioners  to  remit  any 
penalty  that  may  have  been  in- 
curred thereon,  and  to  cause  the 
same  to  be  duly  stamped,  on  pay- 
ment of  the  duty  payable  in  respect 
tiiereof:  anything  contained  in 
any  former  Act  or  Acts  to  the  coa- 
trary  uotwithatanding." 


m 


Pt.  III.  Bk.  v.] 


On  Legacies. 


1433 


mistake,  and  accept  the  duty  really  due  before  any  suit 
shall  bo  instituted  concerning  the  same,  and  within  three 
calendar  months  after  payment  of  the  money  actually  paid 
instead  of  the  just  duty,  it  shall  be  lawful  for  the  said 
commissioners  to  accept  the  dilTerenco  between  the  money 
paid  and  the  just  duty,  together  with  the  sum  of  ten  pounds 
per  centum  on  such  difference  by  way  of  penalty  in  full  for 
the  just  duty,  and  which  shall  be  in  discharge  of  all 
penalties  incurred  by  non-payment  of  such  duty,  and  to 
cause  an  acknowledgment  of  the  payment  of  the  just  duty 
to  be  written  on  the  receipt  or  discharge  given  for  such  legacy 
or  residue  or  part  of  residue,  and  to  be  subscribed  by  the 
proper  otKcsr,  and  also  to  cause  such  receipt  or  discharge  to 
bo  properly  stamped,  if  necessary,  in  the  same  manner  as 
would  have  been  done  if  the  just  duty  had  been  originally 
paid."  ■•■;.  -  ■^v<  ■,"'..?,-}'■:;":.- '  .:  /?, 

Sec.  31.  "  Provided  always,  and  be  it  further  enacted. 
That  the  party  or  parties  paying  or  satisfying  any  legacy,  or 
any  residue  of  any  personal  estate,  or  any  part  of  such 
residue,  or  receiving  the  same,  contrary  to  the  provisions  of 
this  Act,  who  shall,  within  the  space  of  twelve  calendar 
months  after  the  oflonce  committed,  discover  the  other  party 
or  parties  offending  therein,  so  that  such  party  or  parties  so 
discovered  be  thereupon  convicted,  such  person  so  discover- 
ing shall  be  indemnified  and  discharged  from  all  penalties 
incurred  for  any  offence  against  this  Act." 

Sect.  82.  There  has  already  been  occasio)i  to  state  vcihuiiin 
the  earlier  part  of  this  section  (c),  by  which  it  is  provided  that 
if  by  reason  of  the  infoncy,  or  absence  beyond  seas,  of  the 
legatees,  legacies  cannot  be  properly  paid,  the  money  may  be 
paid  into  the  Bank  of  England. 

The  statute  pioceeds  to  provide,  that  if  it  shall  afterwards 
appear  that  such  money  has  been  improperly  paid  into  the 
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Persons  pay- 
ing or  re- 
ceiving money 
contrary  to 
this  Act,  in- 
(leninitied  on 
discovering 
the  other 
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(e)  See  ante,  p.  126.3.  The  costs 
of  paying  the  legacy  into  Court 
must  come  out  of  the  estate,  those 
of  obtaining  payment  out  must  be 


borne  by  tlie  legatee,  lie  Caw- 
thorne,  12  Eeav.  56.  ivtf  Jones,  .3 
Drewr.  679.    See  also  post,  p.  1820. 
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If  it  sli.ill 
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eoiniiiissioiieis 
for  stamps,  at 
tlie  eiiil  of  two 
years  after  tiie 
"loath  of  any 
piTsoil,  tliat  it 
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time  to  collect 
the  effects,  or 
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jii'iNiinal 
o-itatc,  tho 
duty  in:iy  lie 
r  iliipouiiiltil 

for  : 
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Bunk,  tho  Court  of  Chancery,  upon  petition,  in  a  siimmarv 
way,  may  dispose  thereof,  in  such  manner  as  justice  shall 
require  :  And  if  it  shall  appear  that  the  duty  paid  in  respect 
of  liny  such  sura  of  money  was  more  than  ought  to  have  hoen 
paid,  the  person  who  shall  have  paid  sucii  duty  may  ajtply 
to  tho  Commissioners  of  stamps  to  repay  hucIi  excess,  and 
they  may  repay  such  excess ;  and  if  the  duty  paid  appear  to 
be  less  than  tho  duty  which  oun;ht  to  have  been  paid,  the 
person  who  paid  such  money,  upon  payment  of  the  full  duty 
to  die  said  Commissioners,  in  such  manner  as  the  same 
ought  to  be  paid,  with  such  penalties,  if  any,  as  ought  ta 
be  paid  in  respect  thereof,  may  apply  to  the  Court  of 
Chancery,  in  a  summary  way,  for  the  repayment  nf  the 
further  sum  paid  to  the  said  Commissioners  for  such 
duty,  out  of  the  money  in  the  Bank  so  paid  in  by  such 
person,  which  paymfit  the  said  Court  is  authorized  tu 
order. 

Sect.  33.  "  If  at  the  end  of  two  years  after  the  death  of 
any  person  deceased,  it  shall  appear  to  the  satisfaction  of 
the  said  Commissioners  of  stamp  du*^^ies,  that  it  will  requiro 
time  to  collect  the  debts  or  efl'ects  of  such  person  then  out- 
standing, or  that  from  circumstances  it  will  be  difficult  to 
ascertain  or  adjust  the  amount  of  the  clear  residue  of  tho 
personal  estate  of  such  person  liable  to  duty,  and  tho  parties 
interested  therein  shall  be  desirous  of  compounding  for  the 
duty  thereon,  it  shall  be  huvful  f t  such  parties  respectively, 
with  the  consent  of  the  commissioners  of  stamp  duties,  to 
make  application  to  the  Court  of  Exchequer  at  Westminster, 
if  the  deceased  person  resided  in  England  or  elsewhere, 
except  in  Scotland,  and  to  the  Court  of  Exchequer  in  Scot- 
land, if  the  deceased  resided  in  Scotland,  for  leave  to  com- 
pound such  duty,  stating  upon  oath  the  particulars  of  tho 
personal  estate  for  which  such  composition  shall  be  proposed 
to  bo  made,  by  affidavit  to  be  filed  in  the  said  Court,  ami 
declaring  at  the  same  time  upon  oath,  whether  any  other 
property  of  the  deceased  then  outstanding,  besidos  the  pro- 
perty for  which  such  composition  shall  bo   proposed  to  be 
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made,  hath  come  to  the  knowledge  of  the  said  parties,  or  36  Geo.  3, 

c.  52. 
any  of  them,  and  tho  nature  thereof,  and  the  circumstancos 

attending  the  same  ;  and  in  such  case  it  shall  he  lawful  for 
the  siiid  Court  of  Exchequer  in  England  "i-  Scotliiiid,  as  tho 
case  may  be,  to  appoii.,  a  proper  person  to  st  f  a  value  on  the 
personal  estate,  or  such  part  thereof,  foi'  which  no  duly  shall 
have  been  charged,  and  which  shall  be  specified  in  such  atti- 
Javit  as  the  property  for  which  such  composition  shall  bo 
desired,  and  to  adjust  and  settle  the  duty,  which  justly  and 
equitably,  under  all  circumstances,  ought  to  bo  paid  in  respect 
of  such  personal  estate  so  specified,  and  thereupon  it  shall  bo 
lawful  for  the  said  commissioners,  and  they  are  hereby  re- 
quired, if  the  said  Court  f  Exchequer  to  which  such  appli- 
cation shall  be  made,  shall  confirm  the  said  adjustment  and 
settlement,  and  order  the  duty  to  be  accepted  accordmgly, 
and  by  authority  of  such  order  to  accept  payment  of  the  sum 
so  adjusted  and  settled,  in  full  discharge  of  the  duty  on  so 
much  of  such  personal  estate  as  shall  be  so  specified,  and 
according  to  such  order,  and  to  enter  the  same  in  tli(dr  books 
accordingly,  and  to  grant  certificates  thereof,  expressing  the 
receipt  of  such  duty  by  way  of  composition  under  s  ch  order ; 
and  every  such  person  to  wliom  such  certificate  shall  be 
granted,  and  every  future  representative  of  tho  same  estate, 
and  all  persons  entitled  to  tho  benefit  of  the  property,  for 
which  such  composition  shall  be  so  paid,  shall  be  discharged 
from  any  fnrtlier  payment  of  dut}'  on  the  same  :  and  in  all 
future  payments  of  such  property,  it,  shall  be  lawful  for  tin; 
persons  having  or  taking  the  burthen  of  the  execution  of  any 
AVill  or  testamentary  instrument  disposing  such  property,  or 
the  administration  thereof,  to  pay,  apply,  and  dispose  of  the 
same,  and  lor  all  persons  entitled  to  the  benefit  thereof  to 
receive  the  same,  without  having  the  receipts  and  discharges 
in  writing,  hereby  required  to  be  given  and  taken  for  tho 
same,  stamped  as  hereinbefore  directed :  provided  such  re- 
ceipts or  discharges  shall  express  the  same  to  be  given  under  — 
the  authority  of  such  composition  as  aforesaid,  and  not  liable 
to  duty:  Provided  always  nevertheless,  That  the  duty  shall  pa*Io,'!auy 
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1)0  churgcd  antl  paid  upon  all  and  every  part  of  the  personal 
estate  of  such  person  deceased,  other  than  that  which  shall 
h(;  specified  in  such  affidavit  as  aforesaid,  and  included  in  the 
viiluation  in  wliich  such  composition  shall  have  heen  made 
lis  aforesaid,  and  for  which  the  said  Court  of  Exchequer  shall 
iillow  and  order  such  composition  to  bo  taken  as  aforesaid 
in  the  same  manner  as  if  no  such  composition  had  been 
made  :  and  all  and  every  person  and  persons  shall  be  liable 
to  all  the  liicG  penalties  and  forfeitures  for  not  duly  paying 
the  duty  for  such  personal  estate  not  compounded  for,  and 
subject  to  the  like  rules,  methods,  and  directions  for  charging 
such  duty,  as  such  person  and  persons  respectively  would  be 
liable  to  if  such  composition  had  not  been  made  "  ( /'). 


(/)  l''y  s-  11  of  tlie  Custonis 
and  Inlaiul  Revenue  Act,  1880 
(43  Vict.  c.  14),  it  i.i  iirovidud 
that :  "  Where  any  lef,'acy  duty  or 
succession  duty  shall  be  presump- 
tively imyable  in  respect  of  any 
interest  in  expectancy  upon  the 
determination  of  a  life  or  other 
temporary  interest  in  possession 
in  a  legacy  or  residue,  or  in  per- 
sonal property  comprised  in  a  suc- 
cession, and  the  duty  (if  any),  pay- 
able upon  the  life  or  other  tempo- 
rary interest  shall  have  been  fully 
jiaid  and  satisfied,  it  shall  be  law- 
ful for  the  Commissioners  of  In- 
land Revenue,  in  tlieir  discretion, 
'ijion  the  application  of  the  exe- 
cutor or  trustee,  or  other  person 
who  would  be  accountable  for  the 
duty  in  respect  of  such  interest  in 
expectancy,  if  it  were  then  in  pos^ 
session,  to  commute  the  duty  pre- 
sumptively payable  for  a  certain 
sum  to  be  presently  paid.  For 
assessing  the  amount  which  shall 
be  so  payable  the  Commissioners 
shall  cause  a  present  value  to  be 
set  upon  the  presumptive  duty, 
regard   being    had    to    any    con- 


tingencies alfectiiig  the  liability 
to  such  duty,  and  the  interest  of 
money  involved  in  the  caleulatinn 
being  reckoned  at  tlu'  rate  for  the 
time  being  allowed  by  the  Com- 
missioners in  respect  of  duties  paid 
in  advance  under  the  Succe.ssion 
Duty  Act,  1853.  Upon  the  receipt 
of  the  certain  sum  the  Coniinis- 
sionei's  .shall  give  a  discharge  for 
the  duty  accordingly."  And  )jy 
8.  43  of  the  Customs  and  Inland 
Revenue  Act,  1881  (44  Vict.  c. 
12),  it  is  provided  that :  "  It  shall 
be  lawful  for  the  Commissioners  of 
Inland  Revenue  upon  the  appli- 
cation of  the  i)er.son  acting  in  the 
execution  of  the  Will  of  any  de- 
ceased person,  and  upon  tlie  de- 
livery to  them  of  an  account  show- 
ing the  amount  of  the  estate  and 
tifects  in  respect  whereof  legacy 
duty  is  payable,  together  with  the 
names  or  description  of  the  class  ot 
the  persons  entitled  thereto  and 
every  part  thereof,  in  possession 
or  expectancy,  and  their  degrees  of 
consanguinity  to  the  testator,  to 
assess  the  duty  upon  the  anunuit 
shown  by  the  said  account  at  srU'.a 
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Sect.  34.  "  .Viul  bo  it  further  enacted,  That  if  at  any  time 
after  payment  of  duty  on  any  legacy,  or  residue,  or  part  of 
residue,  of  the  personal  estate  of  any  person  deceased,  any 
debt  shall  be  recovered  against  the  estate  of  such  deceased 
person,  or  any  loss  shall  happen,  by  reason  whereof,  or  for 
any  other  just  cause,  any  legatee  or  other  person,  by  wliora 
any  legacy  or  part  of  legacy,  or  any  residue  of  any  personal 
estate  hath  been  received  or  retained,  shall  bo  obliged  to 
refund  the  same,  or  any  part  thereof,  then  in  eveiy  such 
case  it  shall  be  lawful  for  the  said  commissioners  of  stamp 
duties,  and  they  are  hereby  required,  on  duo  proof  made  on 
oath  as  aforesaid,  to  their  satisfaction,  of  the  amount  of  such 
sums  refunded,  and  that  by  reason  thereof  there  hath  been 
an  over- payment  of  duty,  to  settle  and  adjust  the  amount  of 
such  over-payment,  and  to  repay  the  same  out  of  the  money 
in  their  hands,  arising  from  the  duties  by  this  Act  imposed, 
or  to  allow  the  same  in  future  payments  as  the  case  may 
permit  or  require  (jr). 

Sect.  35.  "  Whenever  any  person  or  persons  having  or 
taking  the  burthen  of  the  execution  of  any  Will  or  testa- 
mentary instrument,  or  the  administration  of  any  personal 
estate  as  aforesaid,  shall  be  entitled  to  any  legacy,  or  the 
residue,  or  any  part  of  the  residue,  of  the  personal  estate  of 
any  testator,  testatrix,  or  intestate,  such  person  shall  be 
chargeable  with  the  duty  whenever  he,  she,  or  they  shall  be 
entitled,  in  the  due.coursc  of  administration,  to  retain  to  his, 
her,  or  their  own  use,  any  part  of  the  said  estate,  in  satisfac- 
tion of  such  legacy,  or  residue,  or  any  part  thereof:  and 
every  such  person,  before  any  such  retainer  shall  transmit 
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a  sum  by  way  of  composition  as, 
having  regard  to  the  circiinistanceti, 
sliall  appear  to  be  proper,  and  to 
accept  payment  of  the  duty  so 
assessed  in  full  discbarge  of  all 
claims  for  legacy  duty  under 
such  Will.  If  the  Commissioners 
are  of  opinion  that  an  application 
should  receive  the  assent  of  any 


person,  they  shall  refuse  to  enter- 
tain the  application  until  such 
assent  shall  have  been  given." 

(//)  In  case  the  Comniissioners 
decline  to  repay  the  duty,  the 
proper  remedy  seems  to  be  a  pe- 
tition of  right  under  23  Vict.  e. 
.34. 
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to  the  said  commissioners  of  stamp  duties  or  their  olliccis 
n  note  containing  the  particulars  of  such  legacy,  rcsiiliic,  or 
part  of  ro8iilu(>,  intended  to  he  retained,  and  the  anjount 
or  value  thereof,  and  the  duty  which  such  person  or  persons 
shall  oiler  to  pay  tlK^reon,  and  the;  said  commissioners  sliiill 
char;^('  and  assess  the  duty  thereon,  in  such  manntu-  hk  tlie 
duty  shall  he  chargeahle  thereon  hy  virtue  of  the  provitiions 
in  this  Act  contained,  and  such  duty  shall  he  paid  accord- 
ingly ;  and  on  payment  of  the  said  duty,  the  said  receiver- 
general  of  the  said  duty;  or  ofiicer  appointed  to  receive  the 
same,  shall,  at  the  foot  of  a  duplicuite  of  the  said  asHessniciit 
duly  stamped,  in  such  mi'nner  as  the  said  comniisKionorH 
shall  direct  for  such  purjuwe,  give  a  receipt  for  sudi  dut v  in 
such  forni  of  words  as  the  said  commissioners  shall  direct, 
wiiich  receipt  shall  ho  a  discharge  for  the  duty  exprt^sscd 
then  in  :  and  in  ciiso  any  such  person  or  persons  shidl  nciilccl 
to  pay  sutdi  duty  us  afonssaid,  within  fourteen  days  tifter  the 
same  ought  to  have  hee,i  paid  as  aforesaid,  every  such  pcivoii 
or  persons  shall  forfiit  and  pay  trehle  the  vahie  of  liic 
duly  which  ought  to  have  hceii  paid." 

Sect.  87.  "If  the  authority  under  or  hy  colour  (if  wliicli 
any  person  shall  have  administered  the  estate  or  i'HeclH  of 
niiy  person  deceased,  (U-  any  part  thereof,  shall  he  void,  or 
he  repeahid,  or  declared  voit^,  and  such  jjcrson  shall  bd'.prc 
the  avoidance,  repeal,  or  declaration  of  avoidance,  have  paid 
ituy  duty  hereby  imposed,  or  any  duty  imposed  hy  any  of 
the  said  for'ucr  Acts,  which  shall  not  he  allowed  to  such 
person  out  of  the  estate  or  efleets  of  such  deceased  I'lCison, 
hy  reason  that  the  stime  duty  was  not  really  duo  or  piiyiihlc, 
the  money  paid  for  siu-h  duty  shall,  on  proof  thereof  to  llic 
satisfaction  of  the  said  commissioners  of  stamp  duties,  be 
repaid  to  the  person  or  persons  who  slnill  have  paid  tlic 
same,  or  his,  her,  or  their  representatives,  hy  the  said  com- 
missioners, out  of  any  monies  in  llieir  hands  arising  from 
the  duties  imposed  by  this  Act,  or  the  said  former  Acts:  but, 
in  case  such  duty  ought  to  have  been  paid  hy  the  rigbtful 
executor   or   executors,  luluiinistrnlor  or   adnn'nistratoiH,  of 
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such  (loccusod  ,)orson,  tlien  and  in  such  case,  the  paymmit 
of  such  duty  shall  bo  valid  and  eflcctual,  notwithstanding' 
such  avoidance,  repeal,  or  declaration  of  avoidance  as  afore- 
Kiiid;  and  no  such  person  shall,  hy  reason  of  tlio  avoidance, 
repeal,  or  declaration  of  avoidance  of  such  iinlliority,  he 
sued,  molested,  or  troubled  for  or  in  respect  of  such  pay- 
ment; but  all  such  payments,  in  respect  of  tlu^  said  duty, 
shall  be  allowed  in  account  with  such  rif^htful  executor  or 
executors,  administrator  or  administrators,  and  the  same 
shall  bo  d(;emed  payments  in  the  due  cours(!  of  administra- 
tion, as  fully  and  etlectually  as  ii  .uch  payments  had  been 
made  by  ri^j^htful  executors  or  administrators  :  any  law,  usajre, 
or  custom,  to  the  contrary  notwithstanding,'  "  (//), 

Hy  31  &  32  Vict.  c.  124,  s.  i),  it  is  provided,  "  that  in  any 
case  in  which  duty  payable  in  respect  of  any  legacy  or  i-esiuue  !',:^i,','if!,.',!^2i,i 

rnder  the  Iicgacy  Duty  Acts  in  force,  or  in  resi)ect  of  any  ''"'-^ '" '"' 

1  1''''''  ^*''" 

succession  under  the  Succession  Duty  Act,  1858,  shall  be  i  i    mtoicsi. 

avrear,  the  person  by  whom    the   arrears  of   duty  may  b(! 

payable  shall  be  liable  to  ])ay  int(U-est  thereon  at  I'  I  per  cent. 

])cr  aimum  ;  and  such  interest  shall   be  recoverable  by  th(! 

('omniissiouers  of  Inland  llevenue  in  the  same  nuiimer  as  the 

arrears  of  duty,  and    as   i)art    thereof;    provided    tiuit    tbo 

ucceptance  or  recovery  by  the  said  Commissioners  of  arrears 

of  duly,  with  interest  thereon  as  aforesaid,  shall  be  an  abso- 
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(/i)  Hy  an  in^!trnmf•llt  ))i'rp<irt- 
inj^  til  1h!  tlic  Will  111'  S.  (Icccasi'ii, 
till'  whole  of  S.'s  pci-Honalty, 
mnoiiiitinj,' ill  1  lie  net  to  I2,7-IH^., 
vas  biM|U(!athi'(l  to  !.,  a  straii;^cr 
in  lilodd,  who  was  execute ■  i' :  1. 
tdiik  out  (irohatc,  and  pi. id  the 
iliily  ol'  10  )»r  (^cnt.  o!i  V'.':  whole 
ml:  AftiTwanlH  T.,  the  next  of 
l<in  to  a.,  iliNpntc'il  the  Will,  on 
;Im;  ;^'i'(ain(l  that  S.  was  not  of  dis- 
jiiisiii;,' mind  :  1.  iiaid(!,0()O/.  to  T., 
and  lunscnti'd  tiiat  the  Will  Bhoiihl 
111!  itvnkcd,  and  adniinistralion 
lakiu  out  liy  T.,  who  in  considi'ia 


tinn  thereof,  rdeasi  il  Id  |.  ||,.|' 
claim  on  the  12,71.V.  :  T.,  from  lier 
iiearncKS  of  hlood  v.i>8  lialde  lo  a 
duty  of  less  Ihiin  ten  per  eont.  :  It 
was  hej.l  that,  under  the  etmcl- 
nieiits  of  this  section,  I.  was  en- 
lilli'd  to  a  return  of  'liity,  not, 
only  on  the  «),00()/.,  h\\\  also  on 
the  renniii  in^  (>,"]«/.,  find  that  the 
duty  on  t  '.  whole  12,7-18/.  was  to 
lie  accounted  I'or  hctween  T.  and 
the  eoniniissioners  of  «tain]>H,  ns 
iluly  chai'^'ed  on  T.,  at  the  Iducr 
rate:  IN';,',  r.  'I'Ik'  Comniissioinis 
of  Stamps,  C  y.  ]i.  t!57. 
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41  'ieo. 

c.  98. 


45  Geo.  3, 

c.  28. 


Legacies,  kc, 
out  of  real 
ettiitc  suliject 
to  duties  (('). 


Wliat  shall  be 
(Iceiiied  a 
legacy  unilcr 
this  Act  (<■). 


Of  the  Stamp  Duties  [Pt.  iii.  Bk.  v. 

lute  waiver  of  the  penalties  (if  any)  which  may  have  been 
incurred  under  the  Legacy  or  Succession  Duty  Acts." 

The  statute  44  Geo.  III.  c.  98,  after  reciting  that  tho 
several  duties  therein  mentioned  arc  become  very  numerous, 
intricate  and  complicated,  and  it  will  naturally  contribute 
to  the  public  benefit  to  consolidate  and  simplify  the  same, 
enacts,  "  That  from  and  after  the  10th  of  October,  1804, 
ail  and  singular  the  duties,  &c.  (aforesaid)  shall  cease  and 
determine,"  and  imposes  tho  several  duties  contained  in  the 
schedule  in  lieu  thereof. 

Legacies  charged  upon  or  payment  out  of  the  produce  of 
real  estate  were  not  subject  to  the  payment  of  duty  until  the 
45  Geo.  III.  c.  28  :  By  iXw'r.  statute  duties  are  imposed 
"  Upon  all  legacies  specific  or  pecuniary,  or  of  any  other 
description,  whether  the  same  be  charged  upon  or  payable 
out  of  anil  real  or  personal  cntiiir,  and  upon  all  residues  or 
shares  of  personal  estate  left  by  any  Will  or  testamentary 
instrument,  or  divided  by  force  of  the  Statute  of  Distributions, 
or  the  custom  of  any  province  or  place,  and  upon  monies,  or 
residues,  or  shares  of  monies  ansing  from  the  sale  of  real 
estates,  by  any  Will  or  testamentary  instrument  directed  to 
be  sold."  And  by  section  4,  it  is  enacted,  "  That  every  gift 
by  any  Will  or  testamentary  instrument  of  any  person  dying 
after  the  passing  of  this  Act,  which,  by  virtue  of  any  such 
Will  or  testamentary  instrument,  shall  have  cflect  or  bo 
satisfied  out  of  the  personal  estate  of  such  person  so  dying, 
or  out  of  any  personal  estate  which  such  person  shall  have 
power  to  dispose  of,  as  he  or  she  shall  think  fit,  or  which 
shall  have  been  charged  upon  or  made  payable  out  of  any 
real  estate  (l),  or  be  directed  to  be  satisfied  out  of  any  monies 


(i)  See  also  stat.  8  &  9  Vict, 
c.  7(),  s.  4,  2W!<t,  ]>p.  1442,  1443. 

(A-)  This  definition  was  extended 
l)y  stat.  8  &  9  Vict.  c.  7(5, .''.  4,  ^;o,s/, 
))p.  1442,  1443.  But  now  by  the 
Customs  and  Inland  l?evenue  Act, 
1888  (51  &  52  Vict.  c.  8),  s.  21  (2), 
it  is  provided  that  le},'nciefi  pay- 


abli!  out  of  or  chai'ned  upon  leiil 
estale,  or  the  proceeds  thereoi, shall 
not  be  diiirjfeable  with  legacy  duly 
but  with  succession  duty. 

(/)  See  Atty.-Oen.  v.  Pickard, 
3  U.  &  W.  5ri2,  post,  p.  1484. 
Atty.-Uen.  v.  Lord  Hertford,  14 
M.  &  W.  284,  ^o»^  p.  1480. 


Ft.  III.  Bk.  v.]  On  Legacies. 

to  arise  by  the  sale  of  any  real  estate  of  the  person  so  dying, 
or  which  such  person  may  have  the  power  to  dispose  of, 
whether  the  same  shall  be  given  by  way  of  annuity,  or  in 
auy  other  form,  shall  be  deemed  and  taken  to  be  a  legacy 
Avithin  the  true  intent  and  meaning  of  this  Act :  Provided 
always,  that  nothing  herein  contained  shall  be  construed  to 
extend  to  the  charging  with  the  duties  by  this  Act  granted 
any  specific  sum  or  sums  of  money,  or  any  share  or  propor- 
tion thereof  charged  by  any  marriage  settlement  or  deed  or 
deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
specific  sum  or  sums,  or  share  of  proportion  thereof,  shall  be 
appointed  or  apportioned  by  any  Will  or  testamentary  instru- 
ment under  any  power  given  for  that  purpose  by  any  such 
marriage  settlement  or  deed  or  deeds." 

Sect.  5.  "  The  duties  hereby  granted  upon  legacies,  or 
charged  upon  or  made  payable  out  of  any  real  estate,  or  out 
of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon 
residues,  or  parts  or  shares  of  residues  of  any  such  monies, 
shall  bo  accounted  for,  answered,  and  paid  by  the  trustee  or 
trustees  to  whom  the  real  estate  shall  bo  devised,  out  of 
which  the  legacy  or  legacies,  or  share  or  shares,  of  any 
money  arising  out  of  the  sale  or  mortgage,  or  other  disposi- 
tion of  such  real  estate,  shall  be  to  be  paid  or  satisfied ;  or 
if  there  shall  be  no  trustees,  then  by  the  person  or  per- 
sons («<)  entitled  to  such  real  estate,  subject  to  any  such 
legacy  ;  or  by  the  person  or  persons  empowered  or  required 
to  pay  or  satisfy  any  such  legacy  ;  and  the  said  duties  shall 
be  retained  (it)  by  the  person  paying  or  satisfying  any  such 
legacy  or  share  of  money,  in  like  manner,  and  according  to 
such  rules  and  regulations,  r.nd  under  and  subject  to  such 
penalties,  as  far  as  the  same  can  be  made  applicable,  as  are 
contained  iu  an  Act  passed  in  the  thirty-sixth  year  of  the 
reign  of  his  present  Majesty,  intituled,  Att  Act  for  rq)calithf 


1441 


45  Geo.  3, 
c.  28. 


Acts  shall  tint 
extend  to  ap- 
]i"iMtiuents  by 
Will  under 
Settlement'!, 
&c. 


(m)  See  the  Atty.-Qen.  v.  Jack- 
son, 2  C.  &  ,1.  101,  post,  pp.  1498, 

W.E. — VOL.   II. 


(n)  See    Uahs    v.   rrccmiin,   1 
Bred.  &  Bing.  2Q],  jmf,  \).  l.WO. 

N  N 
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46  Geo.  3, 
c.  28. 


48  Geo.  3. 
c.  149. 


Of  the  Stamp  Duties      [Pt  in.  Bk.  v. 

certain  duties  on  legacies  and  shares  of  j^crsonal  estates,  and 
for  granting  other  duties  thereon  in  certain  cases." 

The  statute  48  Geo.  III.  c.  149,  repealing  the  duties 
granted  by  the  last  Act  (except  arrears,  which  are  to  be 
recoverable  by  the  same  ways  and  means,  &c.,  in  all  respects, 
as  if  this  Act  had  not  been  made),  enacts,  by  sect.  2,  "  Tlint 
from  and  after  the  10th  of  October,  1808,  there  shall  be 
ruised,  levied,  and  paid,"  the  several  duties  specified  in  the 
schedule ;  in  which  schedule,  part  3,  is  contained  the  follow- 
ing : — "  For  every  legacy,  &c.,  given  by  any  Will  or  testa- 
mentary instrument  of  any  person  who  died  before  or  upon 
the  5th  of  April,  1805,  out  of  his  or  her  personal  or  moveable 
estate,  and  which  shall  be  paid,  delivered,  retained,  satisfied, 
or  discharged,  after  the  10th  of  October,  1808,"  the  several 
duties,  after  the  rates  therein  specified.  And  "  for  every 
legacy,  &c.,  &e.,  of  any  person  who  shall  have  died  after  the 
5th  of  April,  1805,  either  out  of  his  or  her  personal  or 
moveable  estate,  or  out  of  or  charged  upon  his  or  her  real  or 
heritable  estate,  or  out  of  any  monies  to  arise  by  the  sale, 
mortgage  or  other  disposition  of  his  or  her  real  or  heritable 
estate,  or  any  part  thereof,  and  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged  after  the  10th  day  of 
October,  1808,"  the  several  other  duties  thereafter  specified. 


1 1 


'I 


M 


What  i,'ifts  arc 
to  be  dccincil 
legacies. 


This  statute  was  succeeded  by  the  latest  Stamp  Act, 
55  Geo.  III.  c.  184,  which  repeals  the  last-mentioned  duties, 
with  the  same  exception  of  arrears,  and  imposes  the  new 
duties  above  specified  at  large  (o). 

A  fuller  and  more  explicit  definition  of  a  legacy  is  con- 
tained in  the  later  statute  of  8  &  9  Vict.  c.  76,  s.  4,  by 
which,  after  reciting  that  "  under  or  by  virtue  of  the  said 
several  recited  Acts  (55  Geo.  III.  c.  184,  5  &  G  Vict.  c.  82, 
8  &  9  Vict.  c.  2),  certain  duties  have  been  granted  and  are 
now  payable  in  Great  Britain  and  Ireland  respectively  upon 


S!([S},-li 


(o)  Ante,  p.  1405. 
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legacies,  and  doubts  have  been  entertained  whether  certain   8  &  9  Vict. 

.  c.  7<3  s   4. 

gifts  by  Will  or  testamentary  instrument  are  legacies  liable     '     '       * 

to  the  said  duties,  and  it  is  expedient  to  remove  such  doubts," 

it  is  enacted,  "  that  from  and  after  the  passing  of  this  Act, 

every  gift  by  any  Will  or  testamentary  instrument  of  any 

person,  which  by  virtue  of  any  such  Will  or  test'xmontary 

instrument  is  or  shall  be  payable,  or  shall  have  eflcct  or  be 

satisfied  out  of  the  personal  or  moveable  estate  or  eftects  of 

such  person,  or  out  of  any  personal  or  moveable  estate  or 

effects  which  such  person  hath  had  or  shall  have  had  power 

to  dispose  of,  or  which  gift  is  or  shall  be  payable,  or  shall 

have  effect  or  be  satisded  out  of,  or  is  or  shall  be  charged  or 

rendered  a  burden  upon  the  ?-eal  or  heritable  estate  of  such 

person,  or  any  real  or  heritable  estiite,  or  the  rents  or  profits 

thereof  {p)  which  such  person  hath  had  or  shall  have  had  any 

right  or  power  to  charge,  burden  or  affect  with  the  payment 

of  money,  or  out  of  or  upon  any  monies  to  arise  by  the  sale, 

burden,  mortgage,  or  other  disposition  of  any  such  real  or 

heritable  estate  or  ony  part  thereof,  whether  such  gift  shall 

he  by  way  of  annuity  or   in  any  other  form,  and  also  every 

"ift  which  shall  have  oflect  as  a  donation  niurtis  cdnsd  shall 

he  deemed  a  legacy  within  the  true  intent  and  mouning  of  all 

the  several  Acts  granting  or  relating  to  duties  on  legacies  in 

Great  Britain  and  Ireland  respectively,  and  shall  be  subject 

luul  liable  to  the  said  duties  accordmgly((7).     Provided  always, 


(p)  But  now  liy  the  Customs 
and  Inland  Revenue  Act,  1888 
(51  &  ,'•.2  Vid.  c.  8),  s.  21  (2),  it 
is  provided  that  legacies  payable 
out  of  or  chaii,'ed  upon  real  estate 
or  the-  proceeds  thereof  shall  not 
be  chargeable  with  legacy  duty 
but  witli  succeasion  duty. 

(q)  It  will  he  seen  hy  rci'erencc 
to  8.  .38  (2)  of  44  Vict.  c.  12,  that 
the  nccovnits,  in  refcn-nce  to  wiiich 
tbe  duties  on  accounts  are  ini- 
liosed,  liave  to  include  property 
tiikeii  as  a  donatio  mortis  causd  : 


the  result  is  that  there  are  payahki 
m  respect  of  audi  property  botli 
legacy  cluly  and  stamp  duty  in  the 
nature  of  probate  duty.  And  t'.;.,, 
property  the  subject  of  a  doiuUio 
mor'U  ainsd,  which,  as  a'ppeai's  in 
an  earlier  jiortion  of  this  work, 
partaiies  partly  of  the  nature  of 
n  legacy  and  partly  of  the  nature 
<d  a  gift  inter  vivos  is  treated  for 
the  iJurjuise  of  taxation  as  part  of 
the  estate  of  the  testator  or  in- 
testate. Sect.  .38  also  enlarges  the 
property  so  to  be  treated  by  in- 
N  N  2 


!lli 


'"ill 


t    ," 
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8  &  9  Vict. 
c.  76,  s.  4. 
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that   no  sura  of  money,  which  by  any  marriage  settlement 
is  or  shall   be  subjected   to   any  limited  power  of  appoint- 


IH 


oMur 


mum 

chiding  in  the  account  of  the 
deceased's  estate  certain  gifts  and 
successions  inter  vivos,  but  it  does 
not  nor  does  any  other  legislation 
render  such  gifts  and  successions 
liable  to  legacy  duty.  The  opera- 
tion of  sect.  38  has  been  some- 
what extended  by  sect.  11  of  52 
Vict.  c.  7,  which  amplifies  the 
definitions  in  sub-sect.  2  of  sect. 
38,  and  practically  repeals  tlie 
provisions  in  siib-sect.  3  for  return 
of  duty.  These  sections  are  as 
follows  :— 44  Vict.  c.  12,  s.  38  (2). 
"The  personal  or  mo^.-able  pro- 
perty to  b'j  included  in  an  account 
shall  be  property  of  the  following 
descriptions,  viz.  :  (a)  Ai.y  pro- 
perty taken  ac  a  donatio  mortis 
cmmt  made  by  any  person  dying 
on  or  after  the  Isi  day  of  June, 
1881,  or  taken  imder  a  voluntary 
disposition  made  by  any  person  so 
dying  ]nirporting  to  operate  as  an 
immediate  gift  inter  vivox,  whether 
by  way  of  transfer,  deliver}-,  de- 
claration of  trust  or  otherwise 
which  shall  not  have  been  bond 
fide  made  three  months  before  the 
death  of  the  deceased. 

(b)  Any  property  which  a  person 
dying  on  or  after  such  day,  having 
been  absohitely  entitled  thereto, 
has  voluntarily  caused  or  may 
voluntarily  cause  to  l)c  transl'eiTcd 
to  or  vested  in  himself  and  any 
other  person  jointly,  whetlier  by 
disposition  or  otherwise,  so  that 
the  beneficial  interest  therein,  or 
in  some  part  thereof  passes  or 
accrues  by  survivor.ship  on  his 
dentil  to  such  other  person. 

(c)  Any  property  passing  under 


any  past  or  future  voluntary  settle- 
ment made  by  any  pei'son  dyin" 
on  or  after  such  day  by  deed  or 
any  other  instrument  not  tukiii" 
efl'ect  as  a  Will,  whereby  an  in- 
terest in  such  property  for  life  or 
any  other  instrument  not  taking,' 
effect  as  a  Will,  whereby  mi  in- 
terest in  such  property  for  life 
or  any  other  period  deterniinabli' 
by  reference  to  death  is  roservtil 
either  expressly  or  by  implication 
to  the  settlor,  or  whereby  the 
settlor  may  have  reserved  to  him- 
self the  right,  by  the  exercise  of 
any  power  to  restore  to  himself  or 
to  leclaim  the  absolute  interest  in 
such  property." 

52  Vict.  c.  7,  s.  1 1 ,  enacts :  "Sub- 
section 2  of  sect.  38  of  the  Customs 
and  Inland  Revenue  Act,  18S1,  is 
hereby  amended  as  follows  :— The 
description  of  property  marked  (a) 
shall  be  read  as  if  the  vonl 
"  twelve  "  were  substituted  for  the 
word  "  three "  tlierein,  and  tlie 
said  de.scripti((n  of  property  siiall 
include  property  taken  under  any 
gifl,  whenever  made,  of  whitli 
property  honti  fidi;  possession  anil 
enjoyment  shall  not  have  been 
assumed  by  the  donee  ininieiliatcly 
upon  the  gift  and  tlienceforwanl 
retained,  to  the  entire  exelu.sion  of 
the  donor,  or  of  any  lienelit  to 
him  by  contract  or  otherwist' ; 
The  description  of  property  niarki'd 
(b)  shall  be  constiucd  as  if  the 
expression  "  to  be  transferred  to  or 
vested  in  himself  and  any  other 
person"  includi'd  also  any  pur- 
chase or  investment  ell'eotiMl  ]<\ 
the   person   who    was   absolutely 
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ment  to  or  for  the  benefit  of  any  person  or  persons  therein  8  &  9  Vict, 
specially  named   or   described   as  the   object   or   objc(;ts  of    "     '  "   ' 
such  power,  or  to  or  for  the  benefit  of  the  issue  of  any  such 
person  or  persons,  shall  bo  liable  to  the  said  duties  or  legacies 
under  the  Will  in  which  such  sum  is  or  shall  be  ajipointed 
or  apportioned  in  exercise  of  such  limited  power." 
By  stat.  IG  &  17  Vict.  c.  61  (An  Act  for  granting  to  her  iti  &  17  Vict. 

c   «j1  (Succcs* 

Majesty  Duties  on  Succession  to  Property,  and  for  altering  ^jon  Duty 
certain  Provisions  of  the  Acts  charging  Duties  on  Legacies  ^^^l- 
aud  Shares  of  Personal   Estates),  it  is  enacted,  by  sect.  1, 
that  "  in  the  construction  and  for  the  purposes  of  this  Act, 
The  term  '  Ileal  Property '  shall  include  all  freehold,  copy-  interpretation 
hold,  customary,  leanehold  and  other  hereditaments,  and  terms  in  tliis 
heritable  property,   whether  corporeal   or   incorpomia,    in  ''^'^^'• 
Great  Britain    and   Ireland,   except    money   secured    on 
heritable  property  in  Scotland,  and  all  estates  in  any  such 
hereditaments :  .    i     ,        ,    ,  ■ 

The  term  '  Personal  Property '  shall  not  include  leaseholds, 
but  shall  include  money  payable  under  any  engagement, 
aud  money  secured  on  heritable  property  in  Scotland,  and 
all  other  property  not  comprised  in  the  preceding  definition 
of  real  property  (/■) : 


I 


entitled  to  tlie  propurty  uither  by 
hiinsulf  alone  or  by  arranyeiueiit 
with  any  other  pereon  : 

The  description  of  property 
ranrkcd  (c)  shall  he  construed  as  if 
the  expression  "  vohuitary  settle- 
iiient"  included  any  iMist,  whether 
expressed  in  writinj,'  or  olherwisu, 
in  favour  of  a  volunteer,  and  if 
contained  in  a  deed  or  other  in- 
stiiiment  eflectinj,'  the  settlement, 
whether  such  deed  or  other  in 
strunient  was  made  for  valuable 
consideration  or  not  as  between 
the  settlor  and  any  other  per-son, 
and  as  if  the  expression  "such 
property,'  wherever  the  same 
occurs,  included  the  proceeds  of 
salti  thereof:   The  charge   nndcr 


the  said  section  shall  extend  to 
money  received  under  a  policy  of 
assurance  ellectid  by  any  person 
dyiny  on  or  alter  the  1st  day  of 
June,  188!J,  on  his  life,  where 
the  policy  is  wholly  kept  up  by 
him  for  the  benelit  of  a  ilonee, 
whether  nominee  or  assij,'nee,  or  a 
part  of  such  money  in  proportion 
to  the  premiums  paid  by  him, 
where  the  policy  is  partially  kefit 
up  liy  liim  for  such  benefit." 

(2)  A  return  of  stamp  duty  shall 
not  be  made  under  sub-section  3 
of  the  eif,ii  section  38  by  reason  of 
or  m  reliition  to  any  account  de- 
livered on  or  after  the  Ist  day  of 
June,  1889.  

(r)  Succession  duty  is  not  pay- 
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16  &  17  Vict.  The  term  '  Property '  alone  shall  include  real  property  and 
^     '  personal  property : 

The  term  *  Succession '  shall  denote  any  property  chargeablo 
with  duty  under  this  Act  (rr)  : 

The  term  '  Trustee  '  shall  include  an  executor  and  adminis- 
trator, and  any  person  having  or  taking  on  himself  the 
administration  of  property  affected  by  any  express  or 
implied  trust : 

The  term  '  Person  '  shall  include  a  body  corporate,  company, 
and  society :  .  '  ■' 


ill  lie  oil  legacies  given  by  the  Will 
of  a  person  cloniicileil  in  a  foreign 
countiy :  Wulluce  v.  Atty.-Gen., 
L.  l\.  1  Cli.  1 ;  but  property  to 
which  tli'U'e  is  succession  under 
an  English  settkineiit  vested  in 
British  trustees,  whether  the  settle- 
ment be  made  by  an  alien  or  a 
British  subject,  and  whether  the 
settlement  be  made  by  deed  or 
Will,  iiud  wherever  the  propeity  is 
locally  situate,  is  liable  to  succes- 
siou  duty  :  Atty.-Gen.  r.  Camp- 
bell, h.  W.  5  tl.  li.  524.  Lyall  r. 
Lyall,  L.  B.  15  Mq.  1.  And  \t 
must  be  r'niiembered  that  although 
according  to  the  derision  in  Wal- 
^ace  r.  Atty.-Oen.,  uli  supra,  suc- 
cession diity  is  not  jiayabie  on 
legacies  given  liy  the  Will  of  a 
person  dolidiileil  in  a  foreign 
country,  yet  where  a  testator  w  ith 
a  foreign  domicile  by  his  V/ill 
directs  an  investment  in  England 
in  trust,  and  such  investment  is 
made,  succession  duty  will  be  pay- 
able in  respect  of  the  succession 
under  the  trust  :  Ee  Badart's 
Trusts,  L.  R.  10  Eij.  288.  Lyall 
V.  Lyall,  ubi  supra ;  but  unless  the 
funds  have  come  to  the  hands  of 
the  English  trustees  at  the  timi;  of 
the  death  of  the  person  on  whose 
death  succession  duty  is  claimed, 


no  dutj-  will  be  i)ayable  :  Lyall  v. 
Lyall,  ubi  mqmi.  The  word  "  pro- 
perty ''  includes  foreign  uiovealile 
in-operly,  as,  for  instance,  fuiuls  or 
sliaies  of  a  foreign  government  or 
corporation  comprised  in  a  Eriti.-^li 
settlement,  vested  in  trustees,  sub- 
ject to  British  jurisdiction,  and  n- 
coverable  by  action  in  a  British 
Court ;  the  mere  [act  of  the  peixon 
benelicially  entitled  under  a  settle- 
ment being  a  foreigner  is  not  slitli- 
cient  to  exempt  him  from  sticius- 
slon  duty  :  Ih  Cigala's  Settlement, 
7  C.  P.  351.  A  covenant  to  pay 
money  upon  death,  acconi|ianiud 
with  a  dis]'isitioii  of  the  liiiid 
covenanted  to  be  paid,  is  a  ili- 
^losition  of  property  within  seel,  i 
See  Atty.-Oen.  u.  iMoutelioie,  i\ 
(I  B.  \).  461.  Lord  Advocate  v. 
Roberts'  Trustees,  21  Sco.  Sess. 
Cas.  2iid  .ser.  44!).  lie  Mickle- 
thwaite,  11  Ex.  452.  And  cm- 
pare  lie  Higgins,  31  C.  1).  142. 

(?t)  As  to  the  etfeet  otsub-s.  {^) 
of  sect.  C  of  the  Customs  and  In- 
land Revenue  Act,  188!)  (52  \- 5;{ 
Vict.  c.  7),  incorporating  into 
8ub-8.  (1)  of  that  Act  the  delinitioii 
of  the  term  "succession"  con- 
tained in  this  section,  see  the 
case  of  Atty.-Gen.  v.  Aberdare 
[18S)2],  2  g.  n.  684,  jio.sV,  p.  1477(((). 
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The  term  '  Legacy  Duty  Acts '  shall  denote  the  Acts  now  16  k  17  Vict, 
in  force  for  charging  duties  on  legacies  and  shares  of  the 
personal  estates  of  deceased  persons." 
Sect.  2.  "  Every  past  or  future  disposition  of  property,  by  What  diaposi- 

tion  and  de- 

reasou  (s)   whereof  any  person    has  or   shall   become   bene-  volutions  of 

ticially  entitled  to  any  property  or  the  income  thereof  upon  ^011^1^,00^- 

the  death  of  any  person  dying  after  the  time  appointed  for  sio"**: 

the  commencement  of  this  Act,  either  immediately  or  after 

luiy  interval,  either  certainly  or  contingently  {t),  and  either 

originiilly  or   by   way   of  substitutive   limitation   and   every 

devolution  by  law  of  any  beneficial  interest  in  property,  or 

the  income  thereof,  upon  the  death  of  any  person  dying  after 

the  time  appointed  for  the  commencement  of  this  Act,  to  any 

other  person  in  possession  or  expectancy,  shall  be  deemed 

to  have  conferred  or   to   confer  on  the   person   entitled   by 

reason  of  any  such  disposition  or  devolution  a '  Succession '(«) ; 

uiid  the  term  '  Successor '  shall  denote  the  person  so  entitled;  iloHnitiHis  ot 

tlio  terms 

aucl  the  term   'Predecessor    (.c)    shall   denote   settlor,    dis-   "successor," 

**  preikcessor. 


(s)  As  to  the  construction  of 
tliese  words,  see  Wilcox  v.  Smith, 
4  Drewr.  40. 

(()  Ah  to  what  person  may  pro- 
perly be  said  to  be  coutinL;(iitly 
entitled  ultcraii  interval,  sue  Att y.- 
Ueu.  V.  (Judl,  3  Hurl.  &  C.  Gl.'i. 

(i'  As  to  wluit  shall  constitute 
a  buccessiui,,  see  Atty.-Gen.  v.  I'el- 
verton,  7  H.  &  N.  300.  Atty.-lieil. 
V.  Gardner,  1  Hurl.  &  U.  639. 
King  I'.  Jiuuuui,  L.  IJ.  14  E(p  3.')7. 
Atty.-Gen.    v.   Itobertson    [18<J2], 

2  Q.  B.  094.  [1893],  1  Q.  B.  293. 
A  conveyance  or  assignment  l)y 
way  oi  howl  fide  sale  does  not  create 
a  succession  within  the  meaning 
of  tliis  Act.     Fryer  v.   Morlaud, 

3  C.  D,  075.  And  compare  De 
Kechberg  v.  Beeton,  38  C.  D.  192. 

\^i)  As  to  what  constitutes  u 
picdecesBur,  »<-.  Re  De  Laueey, 
L.  R.  4  Ex.  345.    Atty.-Uen.  v. 


Cecil,  L.  U.  5  Ex.  263.  Atty..- 
Geu.  V.  Littledale,  L.  K.  5  Ex. 
275.  L.  R.  5  H.  L.  290.  With 
regard  to  real  property  where  the 
succession  is  by  disposition  th« 
predecessor  is  the  settlor,  and 
where  liy  (levo|\ition  the  prede- 
cesspj.'  (s  j;jll3  liet'sou  last  in  jios- 
session :  \m\\\  Haltouu  v.  Lord 
Ailvdcate,  3  ftlaccp  H.  of  L.  ()73. 
Where  a  power  is  created  to  be 
exercised  over  an  estate,  the  donor 
of  the  p(jwer,  the  person  out  of 
whose  estate  a  benefit  or  succes- 
sion is  to  be  derived,  is  within 
sect.  2  the  predecessor  of  the  2)er- 
son  taking  such  benetit  or  succes- 
sion :  Charlton  v.  Atty.-Gen.,  4 
A.  C.  427.  See  also  Lord  Bray- 
brooke  v.  Atty.-Qen.,  0  H.  L,  0, 
150.  Atty.-Uen.  v.  Eloyer,  ibid. 
477.  Atty,-(leu.  v.  Smytlie,  ibid. 
407.    Hee  uIbo  Atty.-Gen.  v.  Sib- 
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poncr,  testator,  obligor,  ancestor,  or  other  person  from  whom 
the  interest  of  the  successor  is  or  shall  be  derived  "  (y). 
Sect.  3.  "  Where  any  person   shall,  at  or  after  the  time 


thorp,  3  H.  &  N.  424.  In  the  case 
of  an  appointment  by  a  donee  of  a 
general  power  wliiuh  falls  within 
Kect.  2,  and  does  not  fall  within 
sect.  4,  the  appointees  must  be 
held  to  derive  their  intcrestt  from 
the  donor  of  the  power  as  prede- 
cessor and  not  from  the  donee,  and 
this,  whether  the  power  be  joint  or 
sole  :  ]le  Barker,  7  II.  &  N.  10!). 
Charlton  v.  Atty.-Gen.,  4  A.  C. 
427.  Atty.-Gen.  v.  ilitchell,  6  Q. 
B.  D.  .'348.  It  has  been  perfectly 
well  settled  since  the  case  of  the 
Lord  Brajbrooke  v.  Atty.-Gen.,  n 
H.  L.  C  150,  that  where  there  is 
family  ar-rangement  for  a  resettL 
nient  of  an  estate,  by  which  the 
tenant  for  life  takes  back  his  life 
estate  and  the  powers  which  he 
had  bt.'U)i(!,  then  everything  else 
under  the  settlement  must  neces- 
sarily come  out  of  the  rest  of  the 
estate  which  belonged  to  the  tenant 
in  tail,  and  tlierefore  the  succession 
must  be  derived  from  the  tenant 
in  tail :  Atty.-Gen.  i'.  Dowling,  6 
Q.  B.  D.  17!),  per  Lord  Selborne. 
It  is  different  if  the  power  of  ap- 
pointmei\t  in  respect  of  the  estate 
is  granted  for  value  given,  for  then 
the  donee  of  the  power  may  be  the 
predecessor,  although  he  is  not  the 
owner  of  the  estate  :  Atty.-Gen.  v. 
Baker,  4  H.  &  N.  li).  Be  Jenkin- 
son,  24  Beav.  64.  Atty.-Gen.  v. 
Dowling,  6  Q.  B.  D.  177.  See  ahso 
Atty.-Gen.  v.  Yelverton,  7  H.  &  N. 
:¥)$  :  but  a  tenant  for  life  will  not 
be  c<««i^ered  the  predecessor  un- 
less at  th*  time  of  the  liettlement 
he  had  or  claimed  to  i'ave  an  inte- 


rest in  the  estate  subject  to  the 
power,  or  was  a  creditor  on  the 
estate :  Atty.-Gen.  i<.  Floyir,  9 
H.  L.  C.  477.  Marriage  is  not  a 
disposition  for  valuable  considera- 
tion so  as  to  make  the  donee  of 
the  power  a  purchasei' :  lie  Ram- 
say's Settlement,  30  Beuv.  75. 
Further  it  shouhl  be  noted  that 
the  case  of  a  family  settlement  is 
not  within  the  first  branch  of 
sect.  4  ;  for  the  first  brancli  of 
that  section  points  to  an  absolute 
power,  practically  equivalent  to 
property.  A  general  power  in  ii 
family  settlement  which  cannot  he 
exercised  without  the  concurrence 
of  two  minds  is  not  eipiivalent  to 
a  joint  property  in  the  two  donees : 
per  Lord  Selborne  in  Charlton  v. 
Atty.-Gen.,  4  A.  C.  427.  Tl:e 
words  of  sect.  4  apply  to  the  case 
of  one  person  possessing  a  general 
power  to  dispose  of  property  as  an 
absolute  ow\ier,and  not  to  a  power 
given  in  a  family  settlement  to  a 
father  and  son,  where  one  is  in- 
tended tu  be  a  clieck  upon  the 
other  in  the  exercise  of  tlie  power : 
per  Lord  Cairns,  L.  0.,  ibid.  As  to 
voluntary  nomination  under  tlie 
Customs  Annuity  an-i  Benevolent 
Fund  in  rendering  thv  fund  liable 
to  succession  duty,  see  Atty.-Gi-u. 
V.  Abdy,-  1  H.  &  C.  296  :  aliter  as 
to  a  nomination  to  secure  an 
advance. 

(y)  The  general  plan  of  the  Act 
is  expounded  by  Lord  Justice 
Turner  in  Oldfield  v.  Preston,  3 
De  G.  F.  &  J.  416.  See  also  Frj-er 
V.  Morland,  3  C.  D.  675.         ^    . 
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appointed  for  the  commeucemi  nt  of  this  Act,  have  any  pro-  16  &  17  Vict, 
certv  vested  in  them  jointly,  hv  any  title  not  confenii   ;  on    '  "^  I     ,. 

r      •'  _  "  ,    .'      .  .  survivorsluii 

them  a  succession,  any  beneficial  interest  in  such  property  to  bo  deemed 
accruing  to  any  of  them  by  survivorship  shall  be  deemed  to 
be  a  succesHivU  ;  and  every  person  to  whom  any  uch  interest 
shall  accrue  shall  be  deemed  to  be  the  successor ;  and  the 
person  upon  whose  death  such  accruer  shall  take  place  shall 
he  deemed  to  be  the  predecessor ;  and  where  any  persons 
after  the  time  appointed  for  the  commencement  of  this  Act 
shall  take  any  succession  jointly,  they  shall  pay  the  duty,  if 
any,  chargeable  thereon  by  this  Act  in  proportion  to  their 
respective  interests  in  the  succession ;  and  any  beneficial 
interest  in  such  succession  accruing  to  any  of  them  by  sur- 
vivorship shall  be  dcomed  to  be  a  new  succession,  derived 
from  the  predecessor  from  whom  the  joint  title  shall  have 
been  derived  "  (z). 

Sect.  4.  "Where  any  person  shall  have  a  ^r-neral  power  of  Oencrd 
iiipointmcnt  under  any  disposition  of  property  taking  effect  {a)  appointment 
upon  the  dent^  of  any  person  dying  after  the  time  appointed  ^'•'^''"f?'^ 

'  J   1  ./      o  1  r  successions. 

for  the  commencement  of  this  Act,  over  property,  he  sliall, 
iu  the  event  of  his  making  any  appointment  thereunder,  be 
deemed  to  be  entitled,  at  the  time  of  his  exercising  such 
power,  to  the  property  or  interest  thereby  appointed  as  a 
succession  derived  from  the  donor  of  the  power ;  and  where 
any  person  shall  have  a  limited  power  of  appointment,  under 


(s)  It  was  formerly  said  that  in 
respect  of  property  whicli  had 
come  to  a  husband  and  wife  jointly 
there  could  be  no  succession  by 
Hurvival  to  the  survivor,  because 
the  tenancy  was  by  entireties : 
wliether  the  effect  of  the  Married 
Women's  Property  Act,  1882,  has 
heen  to  alter  this,  has  not  yet  been 
(Icciiled.  As  to  the  effect  generally 
of  the  Act  on  property  corning  to 
a  husband  rinil  wife  jointly,  see  Be 
March,  27  C.  D.  166.  Ke  Jupp,  39 
0.  D.  148.    lie  Dixon,  42  0.  D. 


306.     See  ante,  pp.  961,  1327. 

(«)  'I'he  words  "  takinj;  effect " 
refer  to  the  "power"  and  not  to 
the  "  disposition,"  and  therefore 
where  a  power  came  into  operation 
before  the  coinmencenicnt  of  the 
Act  it  was  held  that  sect.  4  ilid  not 
apply,  although  the  appointment 
did  not  take  effect  till  after  the 
commencement  of  the  Act :  lie 
Lovelace,  4  De  (J.  &  J.  340.  28 
L.  J.  Ch.  489.  Atty.-Gen.  v.  Mit- 
chell, 6  g.  B.  D.  648. 
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a  flisposition  taking  effect,  upon  any  such  death,  over  pro- 
perty, any  person  taking  any  property  by  the  exercise  of 
such  power  shall  be  deemed  to  take  the  same  as  a  succes- 
sion derived  from  the  person  creating  the  power  as  prtde- 
cesi-or  "  (b). 

Sect.  5.  "Where  any  property  shall,  at  or  after  the  time 
appointed  for  the  commencement  of  this  Act,  be  subject  to 
any  charge,  estate  or  interest  determinable  by  the  death  of 
any  person,  or  at  any  period  ascertainable  only  by  reference 
to  death,  the  increase  of  benefit  accruing  to  any  person  or 
parsons  upon,  the  extinction  or  determination  of  such  charge, 
estate  or  interest,  shall  be  deemed  to  be  a  succession  accruing 
to  thtj  person,  or  the  persons  if  more  than  one,  then  entitled 
beneficially  to  the  property  or  the  income  thereof,  according 
to  his  or  their  respective  estates  or  interests  therein,  or 
beneficial  enjoyment  thereof;  and  the  person  or  persons 
from  whom  such  successor  or  successors  rospectively  shall 
have   derived    title    to    the    property   so   charged   shall  le 


!       *     i!  1  . 


[b)  Tins  section  does  not  restrict 
the  ojieiation  of  the  duty  as  regardsi 
appointrntuts  to  cases  where  the 
powers  are  created  by  Wills  taking 
eflect,  or  by  settlements  made,  after 
the  commencement  of  tlie  Act : 
Be  Lovelace,  4  De  G.  &  J.  340. 
The  rule  settled  by  this  case, 
together  with  lie  Wallop's  case,  1 
De  G.  J.  &  S.  G56,  is  that,  (in 
cases  v.here  sect.  4  applies,)  where 
a  general  power  is  given  anil  exer- 
cised, the  appointee  is  a  person 
taking  in  Fuccession  to  the  ap- 
pointor, and  the  appointor  is  also 
a  successor  to  the  donor  of  the 
power  :  lie  Chapman's  Trusts,  2  H. 
&  M.  450,  per  Wood,  V.-C.  Atty.- 
Gen,  V.  Upton,  L.  R.  1  Ex.  224. 
But  contn),  if  sect.  2  and  not  sect.  4 
applies :  lie  Barker,  7  H.  &  N.  l09; 
where  it  appears  to  have  been  held 
that  the  appointee  was  liable  as  on  a 


succession  derived  from  the  dcinir 
of  the  power.  Where  A.,  liaviii;^ 
a  general  power  of  appointnienl, 
subject  to  a  life  interest  in  his 
sister  B.,  appointed  by  Will  to  ('. 
for  life,  with  remainder  to  suili 
persons  as  B.  should  ai)point ;  iiml 
A.  died,  and  then  B.  died  in  C'.'s 
lifetime  having  appointed  to  stran- 
gers ;  and  then  C.  died ;  it  vm 
held  that  B.'s  appointees  were 
liable  to  10/.  per  cent,  legacy  duty, 
but  that  the  fund  was  nuL  liablt; 
to  succession  duty  in  respect  of  the 
succession  to  A.,  by  reaaou  of  the 
exemption  in  the  14th  section, 
having  regaril  to  the  piineijiie 
indicated  by  the  16th  section :  I!; 
Chapman's  Trusts,  2  H.  &  M.  447. 
As  to  what  is  a  general  power 
within  the  meaning  of  this  section, 
see  Charlton  v.  Atty.-Gen.,  uote(j), 
ante. 


in 
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deemed  to  be  the  predecessor  or  predecessors,  as  the  case 

may  be  "(c). 

Sect.  6.  "  Provided,  that  no  person  entitled,  at  the  time 
appointed  for  the  commencement  of  this  Act,  to  the  Imme- 
dicte  reversion  in  any  real  property  expectant  upon  the 
determination  of  any  lease  for  life  or  for  years  determ'nable 
on  life,  shall  be  chargeable  with  duty  in  rospect  of  sach 
•determination,  in  the  event  of  the  same  occurring  in  his 
lifetime." 

Sect.  7.  "  \Miere  any  disposition  of  property,  not  being  a 
hoiid  fide  sale,  and  not  conferring  an  interest  expectant  on 
death  on  the  person  in  whose  favour  the  same  shall  be 
made,  shall  be  accompanied  by  the  rectrvation  or  assurance 
of  or  contract  for  any  benefit  to  the  grantor,  or  any  other 
person,  for  any  term  of  life  or  for  any  period  ascertainable 
ouly  by  reference  to  death,  such  disposition  shall  be  deemed 
to  confer  at  the  time  appointed  for  the  determination  of  such 
benefit  an  increase  of  beneficial  interest  in  such  proj^erty,  as 
a  succession  equal  in  annual  value  to  the  yearly  amount  or 
'P&x\y  value  of  the  benefit  so  reserved,  assured,  or  contracted 
for,  on  the  person  in  whoso  favour  such  disposition  shall  be 
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Persons  now 
beneficially 
entitled  to 
real  property 
subject  to 
leases  for  life, 
not  lialilo  to 
iluty. 


Dispositions 
acoonipanieil 
by  the 

reservation  of 
a  benefit  to 
the  grantor, 
&c.,  to  confer 
snccessions. 


made. 


(c)  Sect.  5  relates  to  property 
suDJect  to  some  charya,  estate  or 
iuteiest,  deteiiiiiuaLle  on  death, 
and  L'luicts  in  substunce  that  the 
increase  of  benefit  accruing  on  the 
tletenuination  of  sudi  charge, 
t-state  or  interest,  to  the  pei'sou 
heneficially  entitled  to  the  pro- 
perty subject  thereto,  shall  be  a 
succession — that  is  to  say,  the  sec- 
tion provides  for  the  case  of  a  per- 
son having  property  relieved  from 
a  burden  by  the  death  of  another. 
It  does  not  therefore  apply  in  a 
case  where  property  is  limited  to 
pass  be-ieficially,  alternatively  on 
the  lapse  of  u  time  certain  or  on  a 
death,  whichever  shall  first  occur, 


so  as  to  entitle  the  person  to  whom 
the  property  passes,  in  the  event 
of  the  death  first  occurring,  to  ]iay 
duty  only  on  the  value  of  the 
estate  between  the  death  and  the 
end  of  the  time  limited,  as  being 
"  the  increase  of  benefit "  accruing 
by  reason  of  the  death,  but  he 
must  pay  duty  on  the  v.hole  value 
of  the  estate  accruing,  as  being  a 
succession  within  sect.  2.  Atty.- 
Gen.  V.  Noyes,  8  Q.  ]3.  D.  12.>. 
The  determination  of  a  dower,  or 
jointure,  by  death  Atill  confer  a 
succession  on  the  person  entitled 
to  the  estate  relieveil :  Harding  v. 
Harding,  2  GifF.  597. 
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Of  the  Stamp  Duties.     [Pt.  iii.  Bk.  v. 

Sect.  8.  "  Where  any  disposition  of  property  shall  he  made 
to  take  effect  at  a  period  ascertaiuable  only  by  reference  to 
the  date  of  the  death  of  any  person  dying  a'.'ter  the  time 
appointed  for  the  commencement  of  this  Act,  such  disposi- 
tion shall  he  deemed  to  confer  a  succession  on  the  person  in 
whose  favour  the  same  shall  be  made;  and  where  any  dig' 
position  of  property  shall  purport  fco  take  effect  presently  or 
under  such  circumstances  as  not  to  confer  a  succession,  but 
by  the  effect  or  in  consequence  of  any  engagement,  secret 
trust,  or  arrangement  capable  of  being  enforced  in  a  Court 
of  Law  or  Equity,  the  beuefinial  ownership  of  such  pro  n-ty 
shall  not  bond  fide  pass  according  to  such  disposition,  but 
shall  in  fact  devolvo  to  any  person  on  death,  or  at  some 
period  ascertainable  only  by  refcioace  to  death,  then  such 
last-mentioned  pernon  shall  be  deemed  to  acquire  the  pro- 
perty so  passing  as  a  succession  derived  from  the  person 
making  the  disposition  as  the  predecessor ;  and  where  any 
Court  of  competent  jurisdiction  shall  declare  any  disposition 
to  have  been  fraudulent  and  made  for  the  purpose  of  evading 
the  duty  imposed  by  this  Act,  it  shall  be  lawful  for  such 
Court  to  declare  a  succession  to  have  been  conferred  ou 
such  person  at  such  time  and  to  such  an  extent  as  such 
Court  shall  think  just;  and  such  last-mer'",ned  person 
shall  be  deemed  to  have  taken  a  succession  accordingly 
derived  from  the  person  making  such  disposition  as  pre- 
decessor." 

Sect.  9.  "  The  duties  hereinafter  imposed  shall  be  con- 
sidered as  stamp  duties,  and  shall  be  under  the  care  and 
management  of  the  Commissioners  of  Inland  Kevenue,  here- 
inafter called  '  The  Commissioners,*  who,  by  themselves 
and  their  officers,  shall  have  the  same  powers  and  authori- 
ties for  the  collection,  recovery  and  management  thereof, 
as  are  by  an  Act  passed  in  the  session  holden  in  the 
twelfth  and  thirteenth  years  of  the  reign  of  her  present 
Majesty,  chapter  one,  or  by  any  other  Act  or  Acts,  vested  iu 
them  for  the  collection,  recovery  and  management  of  any 
stamp  duties ;  and  shall  provide  proper  stamps  for  denoting 
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the  rate  per  centum  of  the  duties  payable  under  this  Act ;  and  16  &  17  Vict, 

shall  bays   all   other  powers   and   authorities   requisite   for  ' 
carrying  this  Act  into  execution." 

Sect.  10.  "  There  shall  be  levied  and  paid  to  her  Majesty  Dut-^s  on 

succjssions. 

in  respect  of  every  such  succession  as  aforesaid,  according  to 
the  value  thereof,  the  following  duties  (d)  (that  is  to  say,) 
Where  the  successor  shall  bo  the  lineal  issue  or  lineal  ancestor 
of  the  predecessor,  a  duty  at  the  rate  of  one  pound  j>t'/' 
centum  upon  such  value  (e) : 
Where  the   buccessor   shall   be   a    brother   or   sister,   or    a 
descendant  of  a  brother  or  sister  of  the  predecessor,  a 
duty  at  the  rate  of  three  pounds  jfJer  centum  upon  su:'h 
value :  • 

Where  the  successor  shall  be  a  brother  or  sister  of  the  father 
or  mother,  or  a  descendant  of  a  brother  or  sister  of  the 
father  or  mother  of  the  predecessor,  a  duty  at  the  rate  of 
five  pounds  per  centum  upon  such  value  : 


(d)  By  the  Customs  and  Inland 
Revenue  Act,  1888,  51  &  52  Vict, 
c.  8, 8.  21  (1),  it  is  provided  that 
the  following  additional  duties 
hr'ides  those  char<,"jable  liy  this 
section  shall  be  charged  on  succes- 
sions on  deaths  occurring  on  or 
after  July  Ist,  1888 ;  viz.  Where 
the  successor  shall  be  the  lineal 
issue  or  lineal  ancestor  of  the  pre- 
decessor, a  duty  at  the  rate  of  ten 
shillings  per  cent,  upon  the  value 
of  the  interest  of  the  successor  ;  in 
all  other  cases  a  duty  of  thirty 
shillmgs  on  that  interest :  but  this 
additional  duty  is  not  to  be  pay- 
able on  leaseholds  passing  by  Will 
or  devolution  of  law,  or  on  pro- 
perty included  in  an  account  ac- 
cording to  the  value  whereof  duty 
is  payable  under  44  &  45  Vict. 
c.  12. 

(e)  By  sect.  41  of  44  Vict.  c.  12, 
it  is  provided  that :  "  In  respect 
of  any  succession  to  property  ac- 


cording to  the  value  whereof  duty 
shall  have  been  paid  on  the  atfi- 
davii  or  inventory  or  account  in 
conformity  with  this  Act,  the  duty 
at  the  rate  of  one  pound  per 
centum  imposed  by  the  Succession 
Duty  Act,  1853,  shall  not  be  pay- 
able." The  exemption  in  sect.  41 
applies  not  only  to  duties  payable 
in  connection  with  the  Will  or 
intestacy  which  gives  rise  to  the 
claim  for  stamp  duty,  but  to 
duties  in  connection  with  some 
other  Will  or  intestacy  or  some 
prior  disposition  creating  a  succes- 
sion ;  that  is  to  say,  its  aii])licatiou 
is  not  United  to  cases  where  the 
succession  duty  which  w  hi  have 
been  claimable  but  for  t  section 
and  the  duty  the  payment  of  which 
under  stat.  55  Geo.  III.  c.  184,  is 
the  basis  of  the  exemjrtion,  are 
payable  in  respect  of  the  same 
administration  :  Re  Haygarth's 
Trusts,  22  C.  D.  545. 
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witli  succession 
or  legacy- 
duties. 


What  duties 
payable  wlien 
tlie  successfji- 
is  also  the 
predecessor. 


Of  the  Stamp  Duties.     [Pt.  iii.  Bk.  v. 

Where  the  successor  shall  be  a  brother  or  sister  of  the 
grandfather  or  grandmother,  or  a  descendant  of  the  brother 
or  sister  of  the  grandfather  or  grandmother  of  the  pre- 
decessor, a  duty  at  the  rate  of  six  pounds  per  centum  upon 
such  value : 
Where  the  successor  f,hall  be  in  any  other  d  gree  of  col- 
lateral consanguinity  to  the  predecessor  than  is  herein- 
before described,  or  shall  be  a  stranger  in  blood  to  him, 
a  duty  at  the  rate  of  ten  pounds  jjer  centum  upon  such 
value"  (/). 

Sect.  11  "  Where  any  person  chargeable  with  duty  under 
tliis  Act  in  respect  of  any  succession,  or  chargeable  with 
duty  under  the  Legacy  Duty  Acts  in  respect  of  any  legacy 
bequeathed  to  him  or  her  by  a  testator  dying  after  the  time 
appointed  for  the  commencement  of  this  Act,  or  in  respect 
of  tho  personal  estate  of  any  person  dying  after  the  same 
period,  shall  have  been  married  to  any  wife  or  husband  of 
neare)'  consanguinity  than  himself  or  herself  to  the  pre- 
decessor, testator  or  deceased  person,  then  the  person  taking 
such  succession,  legacy  or  personal  estate,  shail  pay  in  respect 
thereof  the  same  rate  of  duty  only  as  such  his  or  her  wife  or 
husband  would  have  been  chargeable  with  if  she  or  he  had 
taken  the  same." 

Sect.  12.  "  Where  any  person  shall  take  a  succession  under 
a  disposition  made  by  himself,  then,  if  at  the  date  of  such 
disposition  he  shall  have  been  entitled  to  the  property  com- 
prised in  the  succession  expectantly  on  the  death  of  any 
person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act,  and  such  person  shall  have  died  during  the 
continuance  of  such  disposition,  he  shall  be  chargeable  with 
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(/)  Although  the  status  of  lejjiti- 
macy  will  be  determined  according 
to  che  law  of  the  domicil  of  the 
parents  ;  Re  Goodman's  Trusts,  17 
C.  D.  2(56.  Skottowe  v.  Young, 
L.  R.  1 1  Eq.  474  ;  yet  the  mere 
fact  thpt  illegitimate  children  ac- 
knowk'  Iged  by  the  parent  may  by 


the  lav/  of  the  domicil  be  entitled 
to  take  his  property,  will  not  pre- 
ventthembeingtreated  as  strangers 
in  blood  to  their  putative  father  for 
the  purposes  of  this  section,  unless 
the  law  of  domicil  also  legitimntes 
them  :  Atkinson  v.  Andei'son,  21 
C.  D.  100. 
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duty  on  hia  saccession,  at  the  sama  rate  as  he  would  have  16  &  17  Vict. 

been  chargeable  with  if  no  such  disposition  had  been  made  ; 

but  a  successor  shall  not  in  any  other  case  be  chargeable 

with  duty  upon  a  succession  taken  under  a  disposition  made 

by  himself,  and   no   person  shall  be  chargeable  with  duty 

upon  the  extinction  or  determination  of  any  charge,  estate 

or  interest   created  bj-^  himself,  unless    at    the  date  of   the 

creation  thereof  he  shall  have  been  entitled  to  the  property 

subjected  thereto  expectantly  on  the  death  of  some  person  . 

dying  after  the  time  appointed  for  the  commencement  of  this 

Act"(i/). 

Sect.  13.  "  Where  the  successor  shall  derive  his  succession  Piovis.ion  as 
from  more  predecessors  than  one,  and  the  proportional  in-  aecessors!'*' 
terest  derived  from  each  of  them  shall  not  be  distinguish- 
able, it  shall  be  lawful  for  the  commissioners  to  agree  v.ith 
the  successor  as  to  the  duty  payable;  but  if  no  such  agree- 
ment shall  be  made,  the  successor  shall  be  deemed  to  have 
derived  his  succession  in  equal  proportions  from  each 
predecessor,  and  shall  be  chargeable  with  duty  accord- 
ingly "(/t). 

Sect.  14.  "  Where  the  interest  of  any  successor  in  any  Duty  on 
personal  property  shall,  before  he  shall  have  become  eutitled  successions, 
thereto  in  possession,  have  passed  by  reason  of  death  to  any 
other  successor  or  successors,  then  one  duty  only  shall  be 
paid  in  respect  of  such  interest,  and  shall  be  due  from  the 
successor  who  shall  first  become  entitled  thereto  in  posses- 
sion; but  such  duty  shall  be  at  the  highest  rate  which,  if 
every  such  successor  had  been  subject  to  duty,  would  have 
been  payable  by  any  one  of  them  "  (i). 
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{<])  See  aa  to  the  construction 
of  this  section,  Atty.-Gen.  v.  Sib- 
thorp,  3  H.  &  N.  424.  Atty.-Qen. 
V.  Braybrooke,  5  H.  &  N.  488, 
S.  C.  svh  nom.  Lord  Braybrooke  v. 
Atty.-Gea,  9  H.  L.  C.  450.  Atty.- 
Qen.  V.  Gardner,  I  H.  &  C.  639. 
Atty.-Gen.  v.  Cecil,  L.  R.  5  Ex.  2G.3. 

(h)  As  to  the   construction  ol" 


this    section,    see    Atty.-Gen.    v. 
Baker,  4  H.  &  N.  19. 

(t)  See  lie  Chapman's  Trusts,  2 
H.  &  M.  447.  Atty.-Gen.  v.  Cleave, 
31  L.  T.  N.  S.  86.  Where  an  inte- 
rest in  personal  property  has  been 
transmitted  before  it  has  ripened 
into  enjoyment,  it  matters  not 
whetlier  the  person  originally  en- 
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16  k  17  Vict, 
c.  51. 

Duties  rayiililo 
in  respect  of 
triuiNfcrred 
iiitcn  fiti. 


Sect.  15.  "  Where,  at  the  time  appoinLod  for  the  commeuce- 
ment  of  this  Act,  any  reversionary  property  expectant  on 
death  shall  be  vested,  by  aliei  ation  or  other  derivative  title, 
in  any  person  other  than  the  person  who  shall  have  beou 
originally  entitled    thereto    under   any   such   disposition  m- 
devolution  as  is  mentioned  in  the  second  section  of  this 
Act,  then  the  person  in  whom   such  property  shall  be  so 
vested  shall  be  chargeable  with  duty  in  respect  thereof  as  a 
succession  at  the  same  time  and  at  the  same  rate  as  the 
person  so  originally  entitled  would  have  been  chargeable 
with  if  no  such  alienation  had  been  made  or  derivative  title 
created;  and  where,  after  the  time  appointed  for  the  com- 
mencement  of  this  Act,  any   succession   shall,  before  the 
successor  shall    have    become    entitled    thereto  or  to  the 
income  thereof  in  possession,  have  become  vested  by  aliena- 
tion or  by  any  title  not  conferring  a  new  succeesion  in  any 
other  person,  then  the  duty  payable  in  respect  thereof  shall 
be  paid  at  the  same  rate  and  time  as  the  same  would  have 
been  payable  if  no  such  alienation  had  been  made  or  derivative 
title  created ;  and  where  the  title  to  any  succession  shall  be 
accelerated  by  the  surrender  or  extinction  of  any  prior  interests, 
then  the  duty  thereon  shall  be  payable  at  the  same  time  and 
in  the  same  manner  as  such  duty  would  have  been  payable  if 
no  such  acceleration  had  taken  place  {k). 


titled  died  before  or  after  the  com- 
mencement of  the  Act,  only  one 
duty  is  payable  on  any  succession 
to  such  property,  whether  such 
duty  be  legacy  or  succession  duty. 
If  the  duty  is  succession  duty  and 
the  interest  has  passed  through 
more  than  one  successor,  then 
under  this  section  the  duty  pay- 
able shall  be  the  highest  that 
would  have  been  paid  by  any  of 
such  successors.  If  the  duty  be 
legacy  duty,  then  under  sect.  18 
no  succession  duty  of  any  kind  is 
payable  :  Atty.-Gen.  v  Li*tledale, 


L.  R.  5  Ex.  275. '  L.  R.  5  H.  L.  290. 
(k)  As  to  the  construction  nf 
this  section,  see  Atty.-Gen.  v. 
Gardner,  1  Hurl.  &  C.  639.  Atty.- 
Gen.  -).  Rushlon,  2  Hurl.  &  C.  812. 
Atty.-Gen.  v.  Cecil,  L.  R.  5  E.\. 
2(i3.  Atty.-Gen.  v.  Little  lale,  L.  R. 
5  Ex.  275.  L.  R.  5  H.  L.  290.  "By 
alienation  or  by  any  title  not  con- 
ferring a  new  succession"  means 
"  either  by  alienation  or  by  any 
title  other  than  alienation,  in  both 
cases  not  conferring  a  new  sv  :ces- 
sion."  Settlement  after  the  Suc- 
cession Duty  Act ;  A.  tenant  for 


Pt.nr.Bk.  v.]    Succession  Duty  Act, 

Sect.  16.  "  Where  property  shall  become  subject  to  a  trust 
for  any  charitable  or  public  purposes,  under  any  past  or  future 
disposition,  which,  if  made  in  favour  of  an  individual,  would 
confer  on  him  a  succession,  there  shall  be  payable  in  respect 
of  such  property,  upon  its  becoming  subject  to  such  trusts,  n 
duty  at  the  rate  of  ten  pounds  per  ccntmn  upon  the  amount 
or  principal  value  of  such  property ;  and  it  shall  be  lawful  for 
the  trustee  of  any  such  property  to  raise  the  amount  of  any 
duty  due  in  respect  thereof,  with  all  reasonable  expenses, 
upon  the  security  of  the  charity  property,  at  interest,  with 
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life.  B.  remainderman  in  fee.  A. 
and  B.  convey  their  estates  for 
money  to  C.  in  fee.  C.  dies  having 
devised  to  D.  ^n  fee.  D.  fdya  duty 
on  his  succession  from  C.  and  then 
sells :  On  A.'s  death  no  more  suc- 
cession duty  Avill  be  payable  than 
has  already  been  paid  by  D. :  Re 
Cooper  and  Allen's  Contract,  4  C. 
D.  602.  If  a  tenant  for  life  and  a 
remainderman  respectively  mort- 
gage their  interests,  and  the  mort- 
gagees sell,  the  purchaser  takes 
the  remainderman's  succession  by 
alienation  not  conferring  a  succes- 
sion within  sect.  15,  and  will  ac- 
cordingly be  liable  to  duty  on  the 
death  of  the  tenant  for  life  if  he 
still  remains  the  owner,  aliter  if 
lie  dies,  for  then  there  is  a  new 
succession,  and  the  successor 
coming  in  imder  that  title  will 
have  to  pay  the  succession  duty  : 
Mi.  Where  a  succession  is 
alienated,  and  falls  into  possession 
after  the  death  of  the  alienor,  duty 
is  payable  imder  this  section  at 
tile  same  rate  as  if  no  alienation 
had  been  made,  and  the  alienor 
had  survived  the  falling  into  pos- 
session: Sol.-Gen.  v.  Law  Eever- 
sionary  Interest  Society,  L.  R.  8 
Ex.  233.    Sums  advanced  to  chil- 

W.E.— VOL.  II. 


dren  under  a  power  out  of  funds 
settled  by  marriage  settlement  on 
the  usual  trusts  are  liable  to  suc- 
cession duty  as  a  succession  the 
title  to  which  has  been  accele- 
rated within  the  meaning  of  this 
section :  Ex  parte  Sitwell,  21  Q. 
B.  D.  466.  But  where  a  tenant 
for  life  and  remainderman  join  in 
disentailing  and  resettling  a  pro- 
perty, and  limiting  an  annuity 
immediately  to  the  remainderman 
during  the  joint  lives  of  himself 
and  the  tenant  for  life,  that  is  not 
an  acceleration  of  interest  within 
this  section  :  Inland  Revenue 
Commissioners  v.  Harrison,  L.  R. 
7  H.  L.  1.  The  successor  from 
whom  duty  is  payable  is  the  per- 
son who  on  the  happening  of  the 
death  eventually  becomes  benefi- 
cially entitled  in  possession  ;  that 
which  was  conferred  upon  any 
previous  successor  was  only  an 
expectant  interest,  not  a  succes- 
sion. The  interest  of  an  executor, 
not  bein;j;  beneficial,  is  not  a  suc- 
cession within  sect.  2  or  within 
sect.  15  ;  for  sect.  15  imposes  no 
new  duty,  only  a  duty  in  substitu- 
tion for  that  imposed  by  sect.  2 : 
Atty.-Oen.  v.  Littledale,  L.  R.  5 
Ex.  275.     L.  R.  5  H.  L.  290. 
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16  k  17  Vict, 
c.  61. 


Provisions  for 
life  policies 
and  certain 
j)OSt  nhit 
I  ondH. 


power  for  him  to  give  effectual  discharges  fo:  the  money  so 
raised  "  (I). 

Sect.  17.  "  No  policy  of  insurance  on  the  life  of  any  person 
shall  create  the  relation  of  predecessor  and  successor  between 
the  insurers  and  the  assured,  or  between  the  insurers  and  any 
assignee  of  the  assured,  and  no  bond  or  contract  made  by 
any  person  hand  fide  for  valuable  consideration  in  money  or 
money's  worth,  for  the  payment  of  money  or  money's  worth 
after  the  death  of  any  other  person,  shall  create  the  relation 
of  predecessor  and  successor  between  the  person  makin" 
such  bond  or  contract  and  the  person  to  or  with  whom  the 
same  shall  be  made ;  but  any  disposition  or  devolution  of 
the  monies  payable  under  such  policy,  bond,  or  contract,  if 
otherwise  such  as  in  itself  to  create  a  succession  within 
the  provi' 'ons  of  this  Act,  shall  be  deemed  to  confer  a 
succession''  {m). 


IfF 


{I)  Atty.-Gen.  r.  Montefiore,  21 
Q.  B.  D.  461. 

(hi)  Notwithstanding  the  fact 
that  the  excei)tion  created  by  this 
section  is  limited  to  bonds  and 
contracts  made  by  any  person 
bond  fide  for  valuable  considera- 
tion in  money  or  money's  worth, 
for  the  payment  of  money  or 
money's  worth  after  the  death  of 
any  other  'person^  a  contract  for 
valuable  consideration  to  pay 
money  on  the  death  of  the  con- 
tracting party  is  not  within  the 
scope  of  the  Act,  nor  does  such  a 
contract  create  a  succession  or 
make  the  vendor  and  purchaser 
thereunder  predecessor  and  suc- 
cessor within  the  meaning  of  sect. 
2  of  the  Act:  see  Fryer  v.  Mor- 
land,  3  C.  D.  675.  The  17th  sec- 
tion therefore  was  unnecessary, 
and  must  be  treated  as  inserted  in 
the  Act  ex  cauteld.  In  short,  the 
Act  only  grants  a  duty  on  succes- 


sions to  property  by  persons  suc- 
ceeding to  estates  by  gratuitous 
title,  the  only  exception  being  that 
marriage  consideration  is  treated 
as  if  it  were  a  gratuitous  title  :  per 
Jessel,  M.  E.,  ibid.  p.  681 :  the 
words  "  money  or  money's  worth" 
appearing  to  have  been  selected 
for  the  purpose  of  excluding  tlie 
marriage  consideration.  Allhoufjli 
a  purchaser  for  money  or  money's 
worth  of  a  reversion  is  not  within 
the  statute,  yet  if  the  purchase  is 
made  by  trustees  under  a  Will, 
and  paid  for  out  of  the  testator's 
estate,  the  beneficiaries  entitled  to 
the  purchased  estate  are  successors, 
liable  to  duty  when  the  reversion 
falls  into  possession  ;  De  Eechber},' 
V.  Beeton,  38  C.  D.  192.  See  also 
Oldfield  V.  Preston,  3  De  G.  F.  & 
J.  398,  in  which  case  it  was  held 
that  there  was  .  >  succession  as 
between  the  subscribers  to  a  ton- 
tine. 


^^ 
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Sect.   18.   *  Where  the   whole   succession  or  successions   I6&i7\ict. 
,  ,  ,  .  ".51. 

derived  from   the   same  predecessor,  and  passing  upon  any    Exemptions. 

death  to  any  person  or  persons,  shall  not  amount  in  money  or 
principal  value  to  the  sum  of  one  hundred  pounds,  no  duty 
shall  be  payable  under  this  Act  in  respect  thereof  or  of  any 
portion  thereof ;  and  no  duty  shall  be  payable  under  this  Act 
upon  any  succession,  which,  as  estimated  according  to  the 
provisions  of  this  Act,  shall  be  of  less  value  than  twenty 
pounds  in  the  whole  (»),  or  upon  any  monies  applied  to  the 
payment  of  the  duty  on  any  succession  according  to  any  trust 
for  that  purpose,  or  by  any  person  in  respect  of  a  succession, 
who,  if  the  same  wore  a  legacy  boiueathed  to  him  by  the 
predecessor,  would  be  exempted  (o)  from  the  payment  of  duty 
in  respect  thereof  under  the  Legacy  Duty  Acts ;  and  no 
person  shall  be  charged  with  duty  under  this  Act  in  respect  '  , 
of  any  interest  surrendered  by  him  or  extinguished  before  the 
tine  appointed  for  the  commencement  of  this  Act ;  and  no         ,  ' 

person  charged  with  the  duties  on  legacies  and  shares  of  per- 
sonal estate  under  the  Legacy  Duty  Acts,  in  respect  of  any 
property  subject  to  such  duties,  shall  bo  charged  also  wiuh  the  ,f 

daty  granted  by  this  Act  in  respect  of  the  same  acquisition  of 
the  same  property  "  (j))- 

Sect.  19.  "  No  legatee  or  other  person  shall,  after  the  time  Leasehold 
appointed  for  the  commencement  of  this  Act,  be  chargeable  lie  charged 
under  the  Legacy  Acts  with  duty,  not  then  already  due,  in  ^"^''  '®s**^y 

respect  of  any  leasehold  hereditaments  of  any  testator  or  personal 

estate. 


(ft)  By  sect.  10,  sub-sect.  2,  of 
the  Customs  and  Inland  Revenue 
Act,  1889,  it  is  provided  that,  sub- 
ject to  the  relief  given  by  sect.  18, 
succession  duty  shall  be  charj;ed 
on  successions  under  201.  in  value. 

(o)  The  exemptions  here  referred 
to  are  the  special  exemptions  given 
by  the  Legacy  Duty  Acts,  and  the 
section  does  not  extend  to  cases 
where  no  duty  was  imposed  by 
those  Acts;   in  effect   the  word 


"  exempted  "  must  be  construed  in 
its  legal  sense,  and  not  as  mean- 
ing "  free  from  : "  Atty.-den.  v. 
Fitzjohn,  2  H.  &  N.  465.  lie 
Wallop's  Trusts,  1  De  G.  J.  &  S. 
656,  672. 

(p)  See  Earl  Howe  v.  Earl  of 
Lichfield,  L.  R.  2  Cli.  155.  Atty.- 
Gen.  V.  Littledale,  L.  R.  5  Ex.  275. 
L.  R.  5  H.  L.  290.  Atty.-Qen.  v. 
Mitchell,  6  Q.  B.  D.  548. 
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Datiefi  to  lio 
paid  on  the 
successor 
becnraiiiji 
entitled  in 
imsseasion,  1  ut 
in  tlie  case  ;>t 
outstanding 
interests,  on 
the  deternii- 
uation  thereof. 


The  interest 
of  a  successor 
in  real  i)ro- 
porty  to  be 
considered  as 
an  annuity. 
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deceasod  person,  as  belonging  to  the  personal  estate  of  the 
testator  or  deceased." 

Sect.  20.  "  The  duty  imposed  by  this  Act  shall  bo  paid  at 
the  time  when  the  a  accessor  or  any  person  in  his  right  or  on 
his  behalf,  shall  become  entitled  in  possession  to  his  succes- 
sion, or  to  the  receipt  of  the  income  and  profits  thereof; 
except  that  if  there  shall  bo  any  prior  charge,  estate  or 
interest  not  created  by  the  successor  himself,  upon  or  in 
the  succession,  by  reason  whereof  the  successor  shall  not 
bo  presently  entitled  to  the  full  enjojrment  or  value  thereof, 
the  duty  in  respect  of  the  increased  value  accruing  upon  the 
determination  of  such  charge,  estate  or  interest  shall,  if  not 
previously  paid,  compounded  for  or  commuted,  be  paid  at 
the  time  of  such  determination;  and  except  that  in  case 
of  an  annuity  or  property  hereby  made  chargeable  as  au 
annuity,  the  duties  shall  be  paid  by  such  instalments  as  are 
hereinafter  directed  or  referred  to ;  provided  that  no  duty 
shall  be  payable  upon  the  determination  of  any  lease  pur- 
porting at  the  date  thereof  to  be  a  lease  at  rack-rent,  in 
respect  of  the  increase  accruing  to  the  successor  upon  such 
determination  "  (7). 

Sect.  21.  "  The  interest  of  every  successor,  except  as 
herein  provided,  in  real  property,  shall  be  considered  to  be 
of  the  value  of  an  annuity  equal  to  the  annual  value  of  such 
property  (r),  after  making  such  allowances  as  are  hereinafter 
directed,  and  payable  from  the  date  of  his  becoming  entitled 
thereto  in  possession,  or  to  the  receipt  of  the  income  or 
profits  thereof  during  the  residue  of  his  life,  or  for  any  less 


(fl)  If,  however,  the  prior  charge, 
estate  or  interest,  created  by  the 
successor  himself,  confers  a  new 
succession,  the  person  who  created 
the  charge  only  pays  the  duty 
upon  the  increased  value  of  his 
estate  when  the  charge,  estate  or 
interest  so  createil  ceases :  Re 
Peyton,  7  H.  &  N.  265,  287. 

()•)  As  to  tlic  meaning  of  the 


words  "  annual  vahie  of  such  pri)- 
perty,"  see  Atty.-Gen.  v.  Loril 
Sefton,  2  Hurl.  &  C.  362.  11  H. 
L.  C.  257.  Stock  produced  liy  a 
sale  of  real  estate  under  the  Lon- 
don Dock  Act  (39  &  40  Geo.  HI. 
c.  47),  Siibject  to  jointure,  is  real 
estate  :  Shard  v.  Shard,  14  Ves, 
328. 
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reriod  during  which  ho  shall  ho  entitled  thereto ;  nud  cvtiy  16  &  17  Vict 
such  annuity,  for  tha  purposes  of  this  Act,  shall  be  valued 
according  to  the  tables  in  the  schedule  annexed  to  this  Act ; 
and  the  duty  chargeable  thereon  shall  bo  paid  by  eight  equal 
liidf-jenrly  instalments,  the  first  of  such  instalments  to  bo 
paid  at  the  expiration  of  twelve  months  next  after  the  suc- 
cessor shall  have  become  entitled  to  the  beneficial  enjoyment 
of  the  real  property  in  respect  whereof  the  same  shall  be 
payable,  and  the  seven  following  instalments  at  half-yearly 
intervals  of  six  months  each,  to  be  computed  from  the  day 
on  which  the  first  instalment  shall  have  become  due  («),  pro- 
vided that  if  the  successor  shall  die  before  all  such  instal- 
ments shall  have  become  due,  then  any  instalments  not  due 
at  his  decease  shall  cease  to  be  payable,  except  in  the  case 
of  a  successor  who  shall  have  been  competent  to  dispose  by 
Will  of  a  continuing  interest  in  such  property,  in  which  case 
the  instalments  unpaid  at  his  death  shall  be  a  continuing 
charge  on  such  interest,  in  exoneration  of  his  other  property, 
and  shall  be  payable  by  the  owner  for  the  time  being  of 
such  interest"  (t). 


(«)  By  the  Customs  and  Inland 
Heveuue  Act,  1888  (51  Vict.  c.  8), 
s.  22,  the  successor  has  the  option 
of  paying'  half  the  succession  duty 
by  four  et^ual  annual  instalments, 
commencing  at  the  end  of  a  year 
ai'ter  entering  upon  enjoyment, 
and  the  other  half  either  upon  the 
(lay  of  payment  of  the  last  of  such 
instalnienti<,  or  by  four  further 
annual  instalments,  with  interest 
at  4/.  per  cent,  on  the  amount 
runiaining  unpaid. 

{t)  It  has  been  held  that  the 
word  "  competent "  in  this  section 
means  to  refer  to  the  successor's 
interest  in  the  property,  and  not 
to  his  understauding  :  Atty.-Gen. 
f.  Hallett,  2  H.  &  N.  368.  The 
<;a8e  is  within  the  exception  en- 


grafted on  the  proviso  notwith- 
standing the  successor  becomes 
competent  by  his  own  act  after 
the  time  of  his  becoming  suc- 
cessor. The  power  of  a  tenant  in 
tail  in  pot-session  to  enlarge  his 
estate  so  that  he  shall  become 
competent  to  dispose  by  Will  of  a 
continuing  interest  in  the  entailed 
property  is  incident  to  the  estate 
which  such  tenant  takes  under  the 
instrument  creating  the  entiiil  ; 
and,  if  he  exercises  the  power,  lie 
must  be  treated,  for  the  purpose 
of  succession  duty,  as  if  he  had 
succeeded  to  such  enlarged  estate. 
Thus  where  a  tenant  in  tail  exe- 
cuted a  disentailing  deed,  and 
died  before  any  instalment  of  duty 
under  the  Act  became  due,  and  his 
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iiJ&l7Viot.         Sect.  22.  "In  oHtinmtiu}^  tho  unnual  viiluo  of  IuiuIh  iih(m| 

J  ,  '.  for  uf^ricultunil   purposoH,  housoH,  buil(liii|^H,  tithcH,  IciiulH, 

valiiiiiK  ltt'»<ln,    rdiil-chargcH,  aiul  otlior  jiroporty  yicldiii}^  or  onpublo  of  yicldiiij,' 

incoino  not  of  a  iluclualiii^  cliaraclur,  mi  allowance  hIiuII  bu 

niado  of  all  nocoKHary  oalgoingH  "  («). 

Sect.  28.  "  Wliorc  tinibor,  trees,  or  woou,  not  bein;;  cop- 
j)ico  or  underwood,  Hliall  be  conipriHed  in  any  HUcceHsion,  liio 
HiKiceHHor  hIuiU  be  cliar^'eable  with  duty  upon  liiH  iiitc-rcHt  in 
tho  net  luo'iiieH,  aftor  d'uluctinf,'  all  necoHHary  oui;,'oinfj;H  lo,' 
tho  year,  whicli  Hhall  from  time  to  ti.no  be  rec;MV(d  from 
ony  Hales  of  Huch  timber,  treoH,  or  wood,  and  Hhall  uccount 
for  and  pay  tho  Hatno  yearly ;  providtul  that  no  duty  HJiail 
bo  payable  on  tho  net  moniuH  K^ccived  from  tho  Hiilo  of 
t'nibcr,  tr(!eH,  or  wood  in  any  one  year,  uuIohh  hucIi  net, 
moiiieH  Hhall  exeectd  the  Hum  of  ten  pounds  ;  provided,  timl, 
if  tho  BUeccHHor  nhall  be  denirouH  of  conimutin},'  the  dut,}, 
!ind  Hhall  d(;liver  to  the  commiHHionerH  an  entiniate  of  [\w 
not  nionii^H  obtainablo  by  him  from  the  ualo  of  hucIi  timber, 
trees,  iMid  wood  m  uuiy,  in  u  prudent  courne  of  nianuf^cnuiil 
of  tho  property,  be  fislled  by  HUch  HueeeHHor  during  IiIh  life, 
tho  coinmiHsioncrH,  if  HatiHl'ied  wilh  Hueli  eHiiniate,  Himll 
aceopt  tho  niime  and  aHHonn  the  duty  accordingly." 

Sect.  24.  ''  A  HU(!ceHBor  nhall  not  b(!  chnrgciibje  with 
duty  in  renpect  of  any  advowHon  or  church  patronage  coiii- 
princid  ir  his  HUcccHHion,  uuIohh  tho  namo,  or  s'^nie  right  of 
proHontation,  or  Home  other  interoHt  in  or  ou'j  of  hucIi  iuI- 


Kii!c  UH  to 

lnlvoWHtlllH. 


Hoii  ami  (IcvIhch  (wIik  but  for  tlm 
il('c<i  wiiiibl  biivo  \>wu  tho  iioxl 
tuiuuit  in  tail)  suuciM-dud  to  tlio 
|iro|)('rty,  \w.  whh  bclii  liubbi  to 
BiiliHi'y  tlic!  (hily  whicli  liiH  I'ulhur 
ought  to  htivu  |)ai(l.  Tliu  iatiatwl 
of  till!  t'lithcr  bi'itiuno  iiikUm'  hiicIi 
circuiUHt,auc(!h,  ucconling  to  tlio 
proviso  in  tliis  Hoolion,  a  "uon- 
tinning  inUtruxt,"  of  which  tho 
I'litlutr  \v»H  "  c()iii|Kil(!nt  to  diM[i(iriu 
by  Will,"  and    tho   duty  wus  a 


"continuing  clmi'>,'c  on  uni'li  iiiti- 
rent:"  Lord  Mll'ord  r.  Ally.  (Iimi., 
3H.  iiC.  S;)l).     "2  II.  L.  (:!ii:). 

((/)  The  HiicccHmu'  Ik  iioI  (^nlillcd 
under  IIiIh  Kuclion  to  ii  dcihictimi 
for  incoiiK!  tax  or  tb-!  ngcnt'H  cliMri;;^ 
for  collorling  renin :  lin  MIwih, 
:)  II.  i'^  N.  71t>:  nor  to  dedmaioii 
lor  iruKonabb^  exjUinHCH  of  tniHtrcn 
uctinj^  under  uul'>ority  of  Hie 
Will :  Jic  Earl  Co-  ley,  L.  H.  I 
Kx.  288. 


^i'ifl 
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vowEon,  or  church  patronage,  Hlia'.l  ho  (liHpOHcd  of  hy  or  in   in  &  17  Vict. 

concert  witli  him  for  moiioy  or  nioiicy's  worth,  in  which  oaso 

lio  flhall  ho  chargra1)I«>  witli  duty  upon  the  amount  or  vahio 

of  the  money  or  nioii<7'H  worth  for  vvliicli  the  Rpmo,  or  nny 

Hiu'-h  preH(!iitatlon  or  inUu'oHt,  Hhall  he  f.o  diHiioBod  of  at  the 

liino  of  Huch  diHpoBal." 

Sect.  25.  "  "Whitro  a  HiicccHHor,  entith'd  to  any  real  pro-  Kul" »« i" 
poi'ty,  Huhject  to  any  IcaHo  hy  rcuHon  whereof  he   shall  not  M,'i',|',.,:t,  i,. 
1)0  presently  entitled    to    the    full   enjoyment  thereof,  Hhall  ["'"'■'"''"' 
not  have  paid   duty  in  reHpoct  oC   the    full  yearly  value   of 
mich  property,  ho  shall   ho  chargt  aide  with  duty  u])on    his 
inlercHt  in  any  lino  or  gruHHum  or  other  couHideratioii  wliicli 
iniiy  iue  received  during  liiH  life  for  th(!  n'Uewal  of  any  kucIi 
loiiHo,   or  the  grant  of   any   reverHionary   lease  of  the  Hamo 
|)n,;)orty." 

JSci't.  2(!.  "The  yearly  value  of  any  numor,  opened  mine,  linlmH  to 
or  other  real  property  of  a  lluctuating  yearly  income  shall  [,|,'',"""^'''  """'"' 
either  he  calculated  upon  the  average  profitH  or  income 
(l(!rived  therefrom,  after  deducting  all  luicessary  outgoings, 
(luring  such  a  numher  of  preceding  years  as  shall  he  agreed 
npon  for  this  ])urp()se  hetw(!en  the  eommissioiierH  and  the 
KneceHHor,  before  the  first  paynu'nt  of  duly  on  tlu!  siu-ces- 
wion  shall  have  heconui  dnv  ;  or  if  no  Hiidi  period  shall  ho 
iit,'re<Ml  upon,  then  th(»  prineii)al  value  of  such  pro})erly 
hIiuU  he  ascertaiimd,  and  tlie  nuiiual  value  thercjof  shall  l)o 
considercMl  to  Ixi  equal  to  interest  cahMilated  at  tho  rate  of 
three  jmuikIs  prr  centum  iur  auiiinii  on  the  amount  of  such 
principal  value." 

Hect.  '27.  "  Wluno  any  hody  corporate^  company,  or  society  l>iit.v  inxyalilo 

1     II  1  1-1 1     1  ,  I  i        ii        ''.v  •■"'I'"'*' 

Hinul  become  entitled,  us  succcssHors,  to  any  r(!al  property,  tlie  (i,„iM,  hv.., 
duty  in  respect  thereof  shall  lie  assessed  upon  tho  principal  ,';"J^|[|"™'' 
value  of  such  property,  hut  shall  he  payable  by  such  instal- 
ments, at  such  tinu^u,  and  in  such  numnor  as  the  same  would 
bo  iiayahle  if  asHCHHcd  in  rc-ipect  of  proporty  devolving  on  u 
^uccoHBor  in  fee  simple ;  and  it  shall  be  lawud  for  such  body 
corporate,  company,  or  Hooioty,  or  any  trunteo  thereof,  to  raise 
thu  amount  of  any  duty  duo  in  ruupuut  uf  thuir  suucoHHion 
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upon  the  security  thereof,  at  interest,  with  power  for  them  to 
give  effectual  discharges  for  the  money  so  raised"  {x). 

Sect.  28.  "  If  a  successor,  or  any  person  on  his  behalf, 
upon  becoming  entitled  to  any  copyhold  or  other  real  pro- 
perty, shall  be  subject  to  any  fines,  casualties  of  superiority, 
compooitions,  reliefs,  or  charges  incident  to  the  tenure 
thereof,  and  due  in  respect  of  his  succession,  he  shall  be 
entitled  to  have  a  deduction  allowed  to  him  of  the  amount 
of  such  fines,  casualties,  compositions,  reliefs,  or  charges 
from  the  assessable  value  of  his  interest  in  such  copyhold 
or  other  real  property." 

Sect.  29.  "  The  interest  of  any  successor  in  monies  to 
arise  from  the  sale  of  real  property  under  any  trust  for  the 
sale  thereof,  so  far  as  the  same  shall  not  be  chargeable  with 
duty  under  the  Legacy  Duty  Acts,  shall  be  deemed  to  be  per- 
sonal property  chargeable  with  duty  under  this  Act ;  provided 
that  where  such  monies  shall  be  subject  to  any  trust  for  the 
re-investment  thereof  in  the  purchase  of  other  real  propertj 
to  which  the  successor  would  not  be  absolutely  entitled, 
such  monies  shall  be  deemed  to  be  real  property,  and  for 
the  purpose  of  this  Act  each  successor's  inter'ist  therein 
shall  be  considered  to  be  of  the  value  of  an  annuity,  payable 
during  his  life,  or  for  any  less  period  during  which  he  shall 
be  entitled,  equal  in  amount  to  the  annual  produce  of  the 
actual  trust  property  at  the  time  of  his  becoming  entitled 
in  possession,  whether  the  same  shall  then  be  the  real 
property  subject  to  the  trust  or  direction  for  sale,  or  any 
property  purchased  in  substitution  for  it,  or  any  .nter- 
mediate  investment  of  the  produce  of  the  sale  of  the  original 
property." 

Sect.  30.  "  The  interest  of  any  successor  in  personal 
property,  subject  to  any  trust  for  the  investment  thereof  in 
the  purchase  of  real  property  to  which  the  successor  would 
be  absolutely  entitled  shall,  so  far  as  the  same  shall  not  be 


(a;)  See  Sol.-Gen.  ».  Law  Eeversionary   Interest  Society,  L.  R.  6 
Ex.  233. 
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chargeable  with  duty  under  the  Legacy  Duty  Acts,  be 
chargeable  with  duty  under  this  Act  as  personal  property; 
and  personal  property  subject  to  any  trust  for  the  invest- 
ment thereof  in  the  purchase  of  real  properLy  to  which  the 
successor  would  not  be  absolutely  entitled  shall,  so  far  &f  the 
same  shall  not  be  chargeable  with  duty  under  the  Legacy 
Duty  Acts,  be  chargeable  with  duty  under  this  Act  as  real 
property :  and  for  the  purposes  of  this  Act  each  successor's 
interest  therein  shall  be  considered  to  be  of  the  value  of  an 
annuity,  payable  during  his  life,  or  for  any  less  period  during 
which  he  shall  be  entitled,  equal  in  amount  to  the  amiual 
procluce  of  the  actual  trust  property  at  the  time  of  his 
becoming  entitled  in  possession,  whether  the  same  shall  bo 
the  real  property  directed  to  be  purchased,  or  any  inter- 
mediate investment  of  the  pergonal  property  directed  to  be 
invested  in  such  purchase  "  {y) 

Sect.  31.  "Where  it  shall  be  required  to  calculate,  for  the 
purposes  either  of  this  Act  or  of  the  Iiegacy  Duty  Acts,  the 
value  of  any  annuity,  or  of  any  interest  chargeable  with  duty 
as  an  annuity,  such  value  shall,  after  the  time  appointed  for 
the  commencement  of  this  Act,  be  calculated  according  to 
the  tables  in  the  schedule  annexed  to  this  Act,  and  not 
according  to  the  tables  in  the  schedule  annexed  to  the  Act 
of  the  Thirty- sixth  year  of  the  Reign  of  King  George  the 
Third,  chapter  fifty-two,  and  such  annuity  or  interest  shall 
be  chargeable  with  duty  accordingly." 

Sect.  82.  "  The  following  piovisions  relating  to  the  assess- 
ment and  payment  of  duty  on  personal  estate,  and  the 
exemption  thereof  from  duty  in  certain  cases,  namely,  the 
eighth,  tenth,  eleventh,  twelfth,  fourteenth,  and  twenty-third 
sections  of  the  said  Act  of  the  Thirty-sixth  year  of  the 
Eeign  of  King  George  the  Third,  chapter  fifty-two,  shall  be 


1465 


16  &  17  Vict, 
c.  51. 


Arnuitics 
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valued  ac- 
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Provisions  as 
to  the  assess- 
ment of  per- 
sonalty. 


[y)  In  Re  De  J,ancey,  L.  R.  4 
Ex.  346,  5  Ex.  102,  it  was  held 
that  money  left  l>y  Will  to  be 
applied  in  the  purchase  of  real 
estate  is  chargeable,  so  long  as  it 


is  not  acti;ally  so  applied,  with 
duty  under  tlie  Legacy  Duty  Acts, 
and  not  under  this  section,'  liow- 
ever  it  may  devolve. 
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16  &  17  Vict. 
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ment. 


What  allow- 
ance to  be 
made  for  in- 
cumbrances. 


u 


5U 


•'1\ 


applicable  to  the  personal  property  comprised  in  any  succes- 
sion, and  to  the  assessment  and  payment  of  duty  thereon,  as 
if  such  personal  property  were  a  legacy  bequeathed  by  the 
predecessor  to  the  successor,  and  were  subject  to  the  ';aid 
provisions,  and  as  if  the  tables  in  the  said  Act  referred  to 
were  the  tables  in  the  schedules  annexed  to  this  Act"  («). 

Sect.  83.  '  Where  the  donee  of  a  general  power  of  appoint- 
ment shall  become  chargeable  with  duty  in  respect  of  the 
property  appointed  by  him  unde;r  such  power,  he  shall  be 
allowed  to  deduct  from  the  duly  so  payable  any  duty  be 
Qiay  have  already  paid  in  respect  of  any  limited  interest 
taken  by  him  in  such  property  "  (a). 

Sect.  34.  "In  estimating  the  value  of  a  succession  no 
allowance  shall  be  made  in  respect  of  any  incumbrance 
theT'eon  created  or  incurred  by  the  successor,  not  made  in 
execution  of  a  prior  special  power  of  appointment,  but  an 
allowance  shall  be  made  in  respect  of  all  other  incumbrances, 
and  also  in  respect  of  any  monies  which  the  successor  may 
previously  to  his  possession  have  laid  out  in  the  substantial 
repairs  or  permanent  improvement  of  real  property  com- 
prised in  his  succession ;  provided  that  upon  any  successor 
becoming  entitled  to  real  property  subject  to  any  prior  prin- 
cipal charge,  an  allowance  shall  be  made  to  him  in  respect 


(s)  Where  a  person  absolutely 
entitled  to  a  reversionary  interest 
in  personalty  settled  the  same  on 
the  usual  trusts  of  a  marriage  set- 
tlement, and  on  the  reversion  fall- 
ing in,  iiaid  the  whole  of  the  suc- 
cession duty  which  luui  become 
payable  thereon  out  of  his  own 
monies,  it  was  held,  having  regard 
to  this  section,  that  he  was  entitled 
to  be  repaid  out  of  the  corpus  of 
the  fund,  and  to  have  the  trustees 
raise  the  necessary  amount :  Cud- 
don  V.  Cuddon,  4  C.  D.  583.  «  The 
32nd  section  says  this,  that  certain 
provisions  of  the  Legacy  Duty  Act, 
specified  in  the  section,  shall  apply 


'  to  the  personal  property  com- 
prised in  any  succession  and  to  the 
assessment  and  payment  of  duty 
thereon,  as  if  such  personal  pm- 
perty  were  a  legacy  bequeathed  by 
the  predecessor  to  the  successor, 
and  were  subject  to  the  said  pio- 
visions,'  That  is,  those  sections 
apply  when  they  have  any  appli- 
cation "  :  per  Jessel,  M.  11.,  Atty.- 
Gen.  V.  Noyes,  8  Q.  B.  D.  Uu, 
138. 

(o)  Owners  in  fee  simple  are  nut 
equivalent  to  donees  cf  a  general 
power  of  appointment  within  the 
meaning  of  this  section  •  lie  Cooper 
and  AUen's  Contract,  4  C.  D.  80'i. 
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orly  ot  the  yearly  sums  payable  by  way  of  interest  or  other- 
wise on  such  charge  as  reducing  the  annu  value  pro  tanto 
of  such  real  property  "  (h). 

Sect.  85.  "In  estimating  the  value  of  a  succession  no 
allowance  shall  be  made  in  respect  of  any  contingent  incum- 
brance thereon ;  but  in  the  event  of  such  incumbrance 
taking  eflfect  as  an  actual  burden  on  the  interest  of  tlift 
successor,  he  shall  be  entitled  to  a  return  of  a  proportionacf> 
amount  of  the  duty  so  paid  by  him  in  respect  of  the  amount 
or  value  of  the  incumbrance  when  taking  effect "  (c). 

Sect.  86.  "  In  estimating  the  value  of  a  succession  no 
allowance  si  all  be  made  in  respect  of  any  contingency  upon 
the  happening  of  which  the  property  may  pass  to  some 
Cuher  person ;  but  in  the  event  of  the  same  so  passing  the 
successor  shall  be  entitled  to  a  return  of  so  much  of  the 
duty  paid  by  him  as  will  reduce  the  same  to  the  amount 
which  would  have  been  payable  by  him  if  such  duty  had 
been  assessed  in  respect  of  the  actual  duration  or  extent  of 
bis  interest." 

Sect.  37.  "  Where  a  successor  shall  not  have  obtained  the 
whole  of  his  succession  at  the  time  of  the  duty  becoming 
payable,  he  shall  be  chargeable  only  with  duty  on  the  value 
of  the  property  or  benefit  from  time  to  time  obtained  by  him  ; 
and  whcLever  any  duty  shall  have  been  paid  on  account 
of  any  succession,  and  it  shall  afterwards  be  proved  to 
the  satisfaction  of  the  commissioners  that  such  duty,  not 
being  due  from  the  person  paying  the  same,  was  paid 
by  mistake,  or  was  paid  in  respect  of  property  which  the 
successor  shall  have  been  unable  to  recover,  or  from  or  of 
which  he  shall  have  been  evicted  or  deprived  by  any  superior 
title,  or  that  for  any  other  rer  °on  it  ought  to  be  refunded, 
the  commissioners  shall  thereupon  refund  the  same  to  the 
person  entitled  thereto." 
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(6)  See  as  to  the  construction  of 
this  section,  Be  Peyton,  7  H.  &  N. 
265. 


(c)  As  to  incumbrances  confer- 
ring a  new  succession,  see  ante, 
sect.  16,  p.  145G. 
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Sect.  38.  "  Where  any  successor  upon  taking  a  succession 
shall  be  bound  to  relinquish  or  be  deprived  of  any  other 
property,  the  commissioners  shall,  upon  the  computation  of 
the  assessable  value  of  his  succession,  make  such  an  allow- 
ance to  him  as  may  be  just  in  respect  of  the  value  of  such 
property  "  {d). 

Sect.  39.  "  Where,  in  the  opinion  of  the  commissioners, 
any  succession  shall  be  of  such  a  nature,  or  so  disposed  or 
circumstanced,  that  the  value  thereof  shall  not  be  fairly 
ascertainable  under  any  of  the  preceding  directionPj  or  where, 
from  the  complication  of  circumstances  affecting  the  value 
of  a  succession,  or  affecting  the  assessment  or  recovery  of 
the  duty  thereon,  the  commissioners  shall  think  it  expedient 
to  exercise  this  present  authority,  it  shall  be  lawful  for  them 
to  compoutd  the  duty  payable  on  the  succession  upon  such 
terms  as  they  shall  think  fit,  and  to  give  discharges  to  the 
successor,  upon  payment  of  duty  according  to  such  com- 
position ;  and  it  shall  be  lawful  for  them,  in  any  special  cases 
in  which  they  may  think  it  expedient  so  to  do,  to  enlarge  the 
time  for  payment  of  any  i'(uty." 

Sect.  40.  "  It  shall  be  lawful  for  the  commissioners  to 
receive  any  duty  tendered  to  them  in  advance,  and  to  allow 


('?)  Under  this  section  it  was 
held  that  if  a  tenant  for  life  and 
his  son  the  first  tenant  in  tail 
under  a  Will  or  a  previous  settle- 
ment resettle  the  estate,  and  by 
such  resettlement  an  annuity, 
charged  upon  the  estnte,  is  given 
to  the  son  during  his  father's  life, 
and  the  father  dies  and  the  son 
succeeds  to  the  estate  on  which 
the  annuity  is  charged,  there  must 
be,  in  calculating  the  succession 
duty  under  this  section,  an  allow- 
ance made  to  the  son  in  respect  of 
the  amount  of  the  annuity.  Lord 
Braybrooke  v.  Atty.-Gen.,  9  H.  L. 
C.  150.    Commissioners  of  Inland 


Revenue  v.  Harrison,  L.  E.  7  H.  L. 
1.  See  Le  March"ut  v.  Conimis- 
sioners  of  Inland  Revenue,  L.  R. 
10  Ex.  ^92  ;  1  Ex.  D.  185.  Contra, 
Atty.-Gen.  v.  Sihthorp,  3  H.  & 
N.  424. 

But  now  by  sect.  10  (1)  of  tlie 
Customs  and  Inland  Revenue 
Act,  1889  (52  &  53  Vict.  c.  7),  it 
is  prov'ded  that  the  allowauce 
under  this  section  38  shall  only  be 
made  in  respect  of  property  which 
the  successor  may  have  acquired 
by  a  title  not  conferring  a  suc- 
cession on  him,  and  which  passes 
from  the  successor  to  some  other 
person. 
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discount  thereon  at  the  rate  of  four  pounds  per  centum  per  16  &  17  Vict. 

c   51 

annum,  or  at  such  other  rate  as  may  from  time  to  time  be  (j'„t  ';„ 
directed  by  the  commissioners  of  her  Majesty's  Treasury;  advance, 
and  no  person  by  reason  of  his  having  made  any  payment 
of  duty  in  advance,  shall  be  prejudiced  in  his  right  to  have 
any  repayment  of  duty  made  to  him  to  which  he  may  become 
entitled  under  any  of  the  provisions  of  this  Act." 
Sect.  41.  "It  shall  be  lawful  for  the  commissioners,  in  Power  for 

.,-...  T..  It  ,       commissioners 

their  discretion,  upon  application  made  by  any  person  who  to  commute 
shall  be  entitled  to  a  succession  in  expectancy,  to  commute  ^*""'®  duties, 
the  duty  presumptively  payable  in  respect  of  such  succession 
for  a  certain  sum  to  be  presently  paid,  and  for  assessing  the 
amount  which  shall  be  so  payable  they  shall  cause  a  present 
value  to  be  set  upon  such  presumptive  duty,  regard  being 
had  to  the  contingericies  affecting  the  liability  to  such  duty, 
and  the  interest  of  money  im  olved  in  such  calculation  being 
reckoned  at  the  rate  for  the  time  being  allowed  by  the  com- 
missioners in  respect  of  duties  paid  in  advance;  and  upon 
the  receipt  of  such  certain  sum  they  shall  give  discharges  to 
the  successor  accordingly  "(c). 


(c)  By  sect.  11  of  the  Customs 
and  Inland  Eevenue  Act,  1880 
(43  Vict.  c.  14),  it  is  provided  that : 
Where  any  legacy  duty  or  succes- 
sion duty  shall  be  presumptively 
payable  in  respect  o''  any  interest 
in  exiwctancy  upon  the  determina- 
tion of  a  life  or  other  temporary 
interest  in  possession  in  a  legacy 
or  residue,  or  in  personal  property 
comprised  in  a  succession,  and  the 
duty  (if  any)  payable  upon  the 
life  or  other  tempomry  interest 
should  have  been  fully  paid  and 
satisfied,  it  shall  be  lawful  for  the 
Commissioners  of  Inland  Revenue, 
in  their  discretion,  upon  the  ap- 
lilication  of  the  executor  or 
trustee,  or  other  person  who 
would  be  accountable  for  the  duty 
in  respect  of  such  interest  in  ex- 


pectancy, if  it  were  then  in  pos- 
session, to  commute  the  duty  pre- 
sumptively payable  for  a  certain 
sum  to  be  presently  paid.  For 
assessing  the  amount  which  shall 
be  80  payable  the  Commissioners 
shall  cause  a  present  value  to  be 
set  upon  the  presumptive  duty, 
regard  being  had  to  any  contin- 
gencies affecting  the  liability  to 
such  duty,  and  the  interest  of 
money  involved  in  the  calculation 
being  reckoned  at  the  rate  for 
the  time  being  allowed  by  the 
Commissioners  in  respect  of  duties 
paid  in  advance  under  the  Suc- 
cession Duty  Act,  1863.  Upon 
the  receipt  of  the  certain  sum  the 
Commissionere  shall  give  a  dis- 
charge for  the  duty  accordingly. 
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16  k  17  Vict.        Sect.  42.  "  The  duty  imposed  by  this  Act  shall  be  a  first 
'     ■  charge  on  the  interest  of  the  successor,  and  of  all  persons 

firet  charge  on  claiming  in  his  right,  in  all  the  real  property  in  respect 
whereof  such  duty  shall  bo  assessed ;  and  such  duty  shall 
also  be  a  first  charge  on  the  interest  of  the  successor  in  the 
personal  property  in  respect  whereof  the  same  shall  be 
assessed,  while  the  same  shall  remain  in  the  ownership  or 
control  of  the  successor,  or  of  any  trustee  for  him,  or  of  his 
guardian  or  committee,  or  tutor  or  curator,  or  of  the  husband 
of  any  wife  who  shall  be  the  successor ;  and  the  said  duty 
shall  be  a  debt  due  to  the  crown  from  the  successor,  having, 
in  the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him,  but 
such  duty  shall  not  charge  or  afiect  any  other  real  property 
of  the  successor  than  the  property  comprised  in  such  suc- 
cession :  provided  that  where  any  settled  real  property  com- 
prised in  a  succession  shall  be  subject  to  any  power  of  sale, 
exchange,  or  partition,  exerciseable  with  the  consent  of  the 
successor,  or  by  the  successor  with  the  consent  of  another 
person,  he  shall  not  bo  disqualified  by  the  charge  of  duty  on 
his  succession  from  effectually  authorizing  by  his  consent  the 
exercise  of  such  power,  or  exercising  any  power  with  proper 
consent,  as  the  case  may  be,  and  in  such  case  the  duty  shall 
be  charged  substitutively  upon  the  successor's  interest  in  all 
real  property  acquired  in  substitution  for  the  real  property 
before  comprised  in  the  succession,  and  in  the  meantime  upon 
his  interest  also  in  all  monies  arising  from  the  exercise  of 
any  such  power,  and  in  all  investments  of  such  monies  "  (/). 

(/)  The  operation  of  the  42iid  Where  a  testator  had  entered 

section  of  the  Succession  Duty  Act  into  a  covenant  to  pay  a  sum  of 
on  an  exercise  of  a  power  of  sale 
is  to  shift  the  duty  to  the  purchase- 
money  or  its  investments  :  Dug- 
dale  V.  Meadows,  L.  R.  6  Ch.  501. 
And  the  operation  of  the  section 
is  the  same  where  the  sale  is  under 
the  powers  conferred  by  the  22ud 
section  of  the  Settled  Estates  Act, 
1877 :  lie  Warner's  Settled  Estates, 
17  C.  D.  711. 


money  to  the  trustees  of  the  mar- 
riage settlement  free  from  all  de- 
ductions, the  trustees  of  the  settle- 
ment and  not  the  executors  are 
liable  for  succession  duty.  Et 
Higgins,  31  C.  D.  142. 

But  now  as  to  limitation  of  time 
for  recovering  succession  duty,  see 
]jott,  p.  1515. 
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Sect.  43.  "  The  commissioners  shall,  at  the  request  of  any  16  &  17  Vict, 
successor,  or  any  person  claiming  in  his  right,  accept  or    '    .'.     . 
cause  to  be  made  so  many  separate  assessments  of  the  duty  the  sopariitc 
payable  in  respect  of  the  interest  of  the  successor  in  any  proporties. 
separate  properties,  or  in  defined  portions  of  the  same  pro- 
perty, as  shall  be  reasonably  required;   and  in  such  cases 
the  respective  properties  shall  be  chargeable  only  with  the 
amount  of  duty  separately  assessed  in  respect  thereof :  and 
it  shall  be  lawful  also  for  the  commissioners,  by  their  certifi- 
cates, to  be  issued  in  sucL  form   as  they  shall   think   fit, 
from  time  to  time  to  declare  that  any  duties  already  assessed, 
whether  collectively  or  distributively,  in  respect  of  any  suc- 
cession, shall  thenceforth  be  charged,  as  to  any  unpaid  instal- 
ments, according  to  any  further  distribution  thereof,   upon 
separate  parts  only  of  the  property  in  respect  of  which  such 
assessment  shall  have  been  made,  in  which  case  the  charge 
of  such  duties  shall  be  thenceforth  limited  according  to  such 
further  distribution." 

Sect.  44.  "  The  following  persons,  besides  the  successor,  What  persons 
shall  be  personally  accountable  to  her  Majesty  for  the  duty  "or  juty. 
payable  in  respect  of  any  succession,  but  to  the  extent  only 
of  the  property  or  funds  actually  received  or  disposed  of  by 
them  respectively  after  the  time  appointed  for  the  com- 
mencement of  this  Act ;  that  is  to  say,  every  trustee,  guardian, 
committee,  tutor,  or  curator,  or  husband  in  whom  respectively 
any  property,  or  the  management  of  any  property,  subject  to 
such  duty,  shall  be  vested,  and  every  person  in  whom  the 
same  shall  be  vested  by  alienation  or  other  derivative  title  at 
the  time  of  the  succession  becoming  an  interest  in  possession ; 
and  all  such  trusteeSj  guardians,  committees,  tutors,  curators, 
husbands,  and  persons  shall  be  authorised  to  compound  or 
pay  in  advance  or  commute  any  duty,  and  retain  out  of  the 
property  subject  to  any  such  duty  the  amount  thereof,  or  to 
raise  such  amount,  and  the  expenses  incident  thereto,  at 
interest  on  the  security  of  such  property,  with  power  to  give 
effectual  discharges  for  the  same,  and  such  security  shall  have 
priority  over  any  charge  or  incumbrance   created   by  the 
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16  ft  17  Vict. 
0.  51. 


Notice  of  suc- 
cession to  bo 
given  to  the 
commisaionurs 
anil  a  return  of 
the  property 
made. 


■  •  i^h 


successor  ;  and  in  the  event  of  the  non-payment  of  such  duty 
as  aforesaid  every  person  hereby  made  accountable  shall  be  a 
debtor  to  her  Majesty  in  the  amount  of  the  unpaid  duty  for 
which  he  shall  be  so  accountable  "  {(j). 

Sect.  46.  "  The  persons  hereby  made  accountable  for  the 
payment  of  duty  in  respect  of  any  succession,  or  some  of 
them,  shall,  in  the  case  of  personal  property,  at  the  time 
of  the  first  payment,  delivery,  retainer,  satisfaction,  or  other 
discharge  of  the  same  or  any  part  thereof  to  or  for  the 
successor  or  any  person  in  his  right,  and  in  the  case  of  real 
property  when  any  duty  in  respect  thereof  shall  first  become 
payable,  give  notice  to  the  commissioners  or  to  their  officers 
of  their  liability  to  such  duty,  and  shall  at  the  same  time 
deliver  to  the  commissioners  or  to  their  officers  a  full  and 
true  account  of  the  property  for  the  duty  whereon  they  shall 
respectively  be  accountable,  and  of  the  value  thereof,  and  of 
the  deductions  claimed  by  them,  together  with  the  names  of 
the  successor  and  predecessor,  and  their  relation  to  each 
other,  and  all  such  other  particulars  as  shall  be  necessary  or 
proper  for  enabling  the  commissioners  fully  and  correctly  to 
ascertain  the  duties  due  ;  and  the  commissioners,  if  satisfied 
with  such  account  and  estimate  as  originally  delivered,  or 
with  any  amendments  that  may  be  made  therein  upon  their 
requisition,  may  assess  the  succession  duty  on  the  footing 
of  such  account  and  estimate ;  but  it  shall  be  lawful  for  +he 
commissioners,  if  diodatisfied  with  such  account  and  esti- 
mate, to  cause  an  account  and  estimate  to  be  taken  by  any 
person  or  persons  to  be  appointed  by  themselves  for  that 
purpose,  and  to  assess  the  duty  on  the  footing  of  such  last- 
mentioned  account  and  estimate,  subject  to  appeal,  as  herein- 
after provided ;  and  if  the  duty  so  assesse  i  shall  exceed  the 
duty  assessable  according  to  the  return  made  to  the  com- 
missioners, and  with  which  they  shall  have  been  dissatisfied, 

{g)  The  executor  paying  a  debt  C.  D.  697.    As  to  the  liability  of 

is  not  accountable    as  a   trustee  an  executor  paying  a  legacy  under 

within  the  meaning  of  this  section,  sect.  6  of  36  Geo.  III.  c.  52,  see 

Re   HigginP,   31   C.   D.  142 ;    29  ante,  p.  1411, 
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and  if  there  shall  be  no  appeal  against  such  asBessnient, 
then  it  shall  be  in  the  discretion  of  the  commissioners, 
having  regard  to  the  merits  of  each  case,  to  charge  the  whole 
or  any  part  of  the  expenses  incident  to  the  taking  of  such 
last-mentioned  account  and  estimate  on  the  interest  of  the 
successor,  iu  respect  whereof  the  duty  sJiall  be  due,  in 
increase  of  such  duty,  and  to  recover  the  same  forthwith 
accordingly ;  and  if  there  shall  be  an  appeal  against  such  last- 
mentioned  assessment,  then  the  payment  of  such  expenses 
shall  be  in  the  discretion  of  the  court  of  appeal  hereinafter 
appointed  "  (h). 

Sect.  46.  "  If  any  person  required  to  give  any  such  notice 
or  deliver  such  account  as  aforesaid  shall  wilfully  neglect  to 
do  so  at  the  prescribed  period,  he  shall  be  liable  to  pay  to 
her  Majesty  a  sum  equal  to  ten  pounds  per  centmn  upon  the 
amount  of  duty  payable  by  him,  or  in  the  case  of  a  siiccession 
chargeable  with  a  higher  rate  of  duty  than  one  pound  per 
centum  upon  the  value  thereof,  upon  such  less  sum  as  such 
duty,  if  assessable  at  the  rate  of  one  pc  und  per  centuvi  upon 
the  value  of  the  succession,  would  amount  to,  and  a  like 
penalty  for  every  month  after  the  first  month  during  which 
such  neglect  shall  continue ;  and  if  any  person  liable  under 
this  Act  to  pay  any  duty  shall,  after  such  duty  shall  have 
been  finally  ascertained,  wilfully  neglect  to  do  so  within 
twenty-one  days,  he  shall  also  be  liable  to  pay  to  her  Majesty 
a  sum  equal  to  ten  pounds  per  centum  upon  the  amount 
of  duty  so  unpaid,  or  upon  such  less  sum  as  such  duty, 
if  assessable  at  the  rate  of  one  pound  per  centum  on  the  value 
of  the  succession,  would  amount  to,  and  a  like  penalty  for 
every  month  after  the  first  month  during  which  such  neglect 
shall  continue." 

Sect.  49.  "  Every  person  who  under  the  provisions  of  this 
Act  may  deUver  any  account  or  estimate  of  the  property 
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(A)  By  52  &  53  Vict.  c.  7,  s.  10 
(3),  it  is  provided  that  if  the  Com- 
missioners are  dissatisfied  with  an 
account  and    estimate    delivered 

W.E.— VOL.   n. 


under  this  section  they  may,  sub- 
ject to  appeal,  assess  the  duty  or 
proceed  as  tlus  section  directs. 
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comprised  in  any  suocession  shall,  if  required  by  the  com- 
missioners, produce  before  them  such  books  and  documents 
in  the  custody  or  control  of  such  person,  so  far  as  the  same 
relate  to  such  account  or  estimate,  as  may  be  capable  of 
affording  any  necessary  information  for  the  purpose  of 
ascertaining  such  property  and  the  duty  payable  thereon: 
and  the  commissioners  may,  without  payment  of  any  fee, 
inspect  and  take  copies  of  any  public  book ;  but  all  such 
information  shall  be  deemed  to  be  confidential,  and  the  com- 
missioners shall  not  disclose  the  same,  or  the  contents  of 
any  document  or  book,  to  any  person,  otherwise  than  for  the 
purposes  of  this  Act." 

Sect.  60.  "It  shall  be  lawful  for  any  accountable  party 
dissatisfied  with  the  assessment  of  the  commissioners,  upon 
giving,  within  twenty-one  days  after  the  date  of  such  assetis- 
ment,  notice  in  writing  to  the  commissioners  of  his  inten- 
tion to  appeal  against  such  assessment,  and  a  statement  of 
the  grounds  of  such  appeal,  such  statement  to  be  furnished 
within  the  further  period  of  thirty  days,  to  appeal  by  petition 
accordingly  to  her  Majesty's  Court  of  Exchequer  in  Eng- 
land Qih),  Scotland,  or  Ireland,  according  to  the  place  in  which 
the  appellant  shall  be  resident ;  and  every  such  Court,  or  any 
judge  thereof  sitting  in  chambers,  shall  have  jurisdiction 
to  hear  and  determine  the  matter  of  such  appeal  and  the 
costs  thereof,  with  power  to  direct,  for  the  purposes  of 
such  appeal,  any  inquiry,  valuation,  or  report  to  be  made  by 
any  officer  of  the  Court,  or  other  person,  as  such  Court  or 
judge  may  think  fit :  Provided,  that  where  the  sum  in  dis- 
pute in  respect  of  duty  on  such  assessment  does  not  exceed 
fifty  pounds,  the  accountable  party  may,  having  given  notice 
of  appeal  and  delivered  a  statement  of  the  grounds  thereof 
as  hereinbefore  directed,  appeal  to  the  judge  of  the  County 
Court  in  England,  the  Sheriff  Court  in  Scotland,  or  the 
Assistant    Barrister's  Court    in    Ireland,   for   the  district, 


(^)  Now  to  the  Queen's  Bench 
Division  of  the  High  Court  of 
Justice,  by  virtue  of  Judicature 


Act,  1873,  8.  16,  and  the  Order  in 
Council  of  December  16,  1880. 
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county,  or  division  in  which  the  appellant  shall  be  resident, 
or  the  property  be  situate  ;  and  every  such  judge  shall  have 
jurisdiction  to  hear  and  determine  the  matter  of  such  last- 
mentioned  appeal,  with  the  like  power  and  authority  as  are 
by  this  section  given  to  a  judge  of  her  Majesty's  Court  of 
Exchequer  "  (t). 

Sect.  51.  "  Wheuovi  r  any  payment  of  duty  shall  be  made 
under  this  Act,  the  same  utiall  be  entered  in  a  book  to  be 
kept  by  the  commissioners  for  this  purpose,  and  the  receiver 
general  of  inland  revenue  or  other  proper  officer  appointed 
by  the  commissioners,  shall  give  a  receipt  for  the  same  in 
such  form  as  they  shall  think  fit,  and  stamped  with  the 
proper  stamp  for  denoting  the  rate  of  duty,  and  the  commis- 
sioners shall  from  time  to  time  deliver  to  any  person  in- 
terested in  any  property  affected  by  such  duty,  on  applying 
for  the  same  for  any  reasonable  purpose  approved  by  the 
commissioners,  a  certificate  in  such  form  as  they  may  think 
fit,  of  such  payment "  {k). 

Sect.  52.  "  Every  receipt  and  ceruficate  purporting  to  bo 
in  discharge  of  the  whole  duty  payable  for  the  time  being 
in  respect  of  any  succession  or  any  part  thereof  shall  ex- 
onerate a  bona  fide  purchaser  for  valuable  consideration,  and 
without  notice,  from  such  duty,  notwithstanding  any  sup- 
pression or  misstatement  in  the  account  upon  the  footing 
whereof  the  same  may  have  been  assessed,  or  any  insuffi- 
ciency of  such  assessment ;  and  no  hond  fide  purchaser 
of  property  for  valuable  consideration  under  a  title  not 
appearing  to  confer  a  succession  shall  be  subject  to  any 
duty  with  which  such  property  may  be  chargeable  under  the 
provisions  of  this  Act,  by  reason  of  any  extrinsic  circum- 
stances of  which  he  shall  not  have  had  notice  at  the  time  of 
such  purchase." 
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(i)  An  appeal  is  given  from  the 
decision  of  the  Court  or  Judge  to 
the  Exchequer  Chamber,  and  then 
to  the  House  of  Lords,  by  stat.  28 
&  29  Vict.  c.  104, 8.  59.  Now  by  the 
Judicature  Act,  1873,  s.  18,  sub-s. 

W.E.— VOL.  II. 


4,  the  jurisdiction  of  the  Court  of 
Exchequer  Chamber  has  been 
transferred  to  the  Court  of  Appeal. 
(I)  See  Earl  Howe  v.  Earl  of 
Lichfield,  L.  B.  1  Eq.  641.  L.  R. 
2  Ch.  155. 

P  V 


■  '-i'-j 


■   i-.; 


:-i 


; .  m 


IM 


I 


u 


147C 

Ifl  &  17  Vlot. 
«.  M. 

Cmirfai  in  HuiU 
for  the  ml  III  i- 
iUHtr»tioii  u( 
|m>|mrty  U> 
|iriivi(lit  foi' 
lutyiiiuiil  uf 
iliity. 

<'i>niniomw- 
iiiuiit  of  Act, 


filioi't  title. 


Stilt  -JS  .<i  -Jit 
Viot.  u.  101, 
H,  fi.'i,  for 
Niiiiini.iiy 
)ii'uuuu(liii){ii 
I'm'  iiivoiiiil 
mill  puyiiiont 

of  NIII'CONMioll 

aii<l  logikoy 
tliily. 


Soi-t,  r.rt. 
Siiiniiiiiiy 
|iro('iit'ilin);>i  for 
luiviin'iit  of 

HIU'OOHHIOM  or 

Irnaoy  <l"ly 
iiNno)-  mi. 


Of  the  SUwip  Duties.     [Ft.  iii.  Bk.  v. 

Scot.  iii).  "  Wlionovor  nny  Huit  shall  bo  ponding  in  any 
Court  for  tho  administration  of  any  property  ohargaablo  witlj 
dtity  under  this  Act,  or  tho  Legacy  Duty  Acts,  such  Court 
BhiiU  provide,  out  of  any  property  which  may  be  in  tho  jioh- 
flessiou  or  control  of  tho  Court,  fur  tho  puyujont  of  duty  to 
tho  oommiHsionerH." 

Sect.  Hi.  "This  Act  shall  be  takcni  to  have  conio  into 
oporation  on  the  19th  day  of  May,  1853,  and  shall  tiiko  ollVot 
accordingly." 

S  3t.  Cfi.  "  This  Act  may  bo  cited  for  all  purposes  as  'Tho 
SuccesBum  Duty  Act,  185}).'  " 

Dy  Stat.  28  &  21)  Vict.  c.  104,  sections  47  and  48  of  tho 
10  tt  17  Vict.  c.  61  (Succession  Duty  Act),  sections  12,  11), 
14,  and  15  of  22  it  2H  Vict.  c.  21,  and  tho  1st  sooLion  of  tlio 
Stat.  24  \'  25  Vict.  o.  92,  aro  repealed,  and  by  sect.  55  it  io 
'Muu'ted,  "  If  any  person  accountable  and  chargoablo  witli 
duty  und(>r  the  Succession  Duty  Act  or  the  Legacy  Duty  .Vols 
rcMiuired  by  tho  commissioners  of  inland  revenno  to  ilolivor 
«ii  account  under  those  Acts  or  any  of  them  makes  d(>fuult  in 
doing  so,  the  jiommissioners  may  sue  out  of  the  Ooiut  of  Kx- 
ehequer  a  writ  of  summons  commanding  him  to  dolivor  an 
account,  and  to  pay  tho  duty  and  tho  oostti  of  the  juoceodinifs, 
or  to  show  cause  to  tlie  contrary,  and  on  cause  being  shown, 
such  order  shall  be  nuide  as  seems  just." 

And  by  section  5(5,  "where,  in  pursuance  of  the  SnocoHHion 
Duty  Act  or  the  Lt^gasiy  Duty  Acts,  t'«o  commissioncrH  of 
inhind  rovenuo  make  an  assessment  of  duty,  and  tho  duly 
is  not  paid,  and  there  is  no  notioo  of  appeal  iiiraiuRt  tho 
assossment  under  sect.  50  of  tho  Succession  Duty  Act  (kk), 
or  of  disputing  the  liability  to  asr.ossmeut,  the  commiH- 
sioners  may  sue  out  of  tho  Court  of  Exchequer  a  writ  of 
summons  commanding  the  person  liable  for  the  duty,  or  tho 
owner  of  any  property  oxprossly  charged  therewith,  to  \n\y 
tho  duty  payable  by  him  and  tho  aoats  of  the  procoedingK,  or 
to  show  CHUSO  to  tho  contrary,  and  on  oauflo  be'  .g  shown, 
such  order  shall  bo  mado  as  sooms  just." 
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By  Bcct,  58,  in  mioh  procoodings  the  Court  may  rofor  tho  m  &  17  Vloi 
mftttor  to  tho  proper  oflioor  for  Iuh  report,  and  may  thuroforo  ^^  '^^ 
order  a  spoouvl  ease,  and  may  give  judgment  tboreoa  subject 
to  proooodings  in  error. 

By  sects.  5i)  and  CO,  in  Huch  proooodings  by  writ  of  sum-  s^o'-t"  &i'.  "O- 
ino:.8  an  appeal  is  given  to  the  Exchequer  Chamber  (/),  and 
theiioo  to  the  House  of  Tjordh. 

By  Btat.  52  k  Ci)  Vict.  c.  7,  section  0,  it  U  enacted 
that— 

(1.)  "  Whore  tho  vahie  of  any  succession  upon  tho 
death  of  any  person  dying  on  or  after  .lune  1, 
1881),  chargoab'e  with  duty  under  the  SucoesHion 
Duty  Act,  1853  {m),  and  the  Customs  and  Iidand 
llevenuo  Act,  1888  («).  exceeds  10,000/.,  and 
where  tho  value  of  any  sue  xission  to  real  property 
under  \\he  will  or  intestacy  of  any  person  so  dying 
chargeable  with  duty  under  tho  said  Act  does  not 
exceed  10,000/.,  but  sueii  value  together  with  tho 
value  of  any  other  benefit  taken  by  tho  successor 
under  such  will  or  intestacy  exceeds  10,000/.,  a 
separate  statement  of  the  value  of  tho  succession 
shall  be  delivered  to  tho  Commissioners  of  Inland 
llevenuo  together  with  the  account  to  bo  delivered 
under  section  45  (o)  of  the  said  Act." 
(2.)  "  There  shall  be  charged  :uh'.  paid  on  every  state- 
ment to  be  delivered  in  conformity  with  this  section, 
in  respect  of  tho  value  of  the  succession,  a  duty  of 
1/.  for  every  full  sum  of  100/.  and  for  any  fraction 
of  100/.  over  any  multiple  of  100/.  of  such  value." 
(B.)  Exempts  leaseholds  included  in  an  account  delivered 
according  to  section  B8  of  the  Customs  and  Inland 
llevenuo  Act,  1881, 


I 
ti, 


(i)  Now  by  tho  .huUcaturi'  Act, 
1873,H.  18,  Hub-s,  4,  tho  JuriNiliclinu 
of  Urn  Court  of  Kxchotiucr  (Uitim- 
bfli"  Ims  biieu  traniiferrod  to  tlia 
Court  of  Appeal. 


(m)  l«  &  17  Vict.  c.  ftl.  Hco 
Atiy-Ocn.  i<.  Abonlaid,  [IHl)2]  55 
<>.  H.  (184. 

(»()  ftl  Vict.  .'.  8. 

((»)  Hue  unit,  p.  1472. 

i>  V  2 
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62  &  63  Vict 
c.  7,  s,  6. 
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(4.)  Makes  this  duty  additional  {p). 
(5.)  "  The  value  upon  which  the  duty  imposed  by  this 
section  in  respect  of  a  succession  to  real  property  is 
to  be  charged  and  assessed  shall  be  ascertained  in 
accordance  with  the   Succession  Duty  Act,  1853, 
subject  to  the  following  provisions  : 
"  (a.)  In  the  case  of  a  successor  who  is  entitled  to  the  real 
property  comprised  in  his  succession  for  an  estate  in  fee 
simple  or  in  fee  according  to  the  custom  of  any  manor  or  for 
lives  renewable  under  any  custc    ^r  under  any  lease  for  lives 
or  for  any  estate  in  tail  or  under  an  entail  under  which  he  can 
acquire  the  property  in  fee  simple  without  consent  of  any 
person  or  is  entitled  to  any  such  property  for  life  and  compe- 
tent to  dispose  as  he  shall  think  fit  of  a  continuing  interest 
therein,  the  value  shall  be  the  principal  value  of  such  pro- 
perty based  upon  the  annual  value  estimated  after  making 
such  allowances  (if  any)  as  ought  to  be  made  under  the  said 
Act.     The  duty  payable  in  respect  of  such  principal  value 
shall  not  in  any  case  exceed  the  amount  which  would  be 
chargeable  upon  an   annuity  equal  to  such   annual  value 
according  to  the  highest  value  in  Table  III.  in  the  Schedule 
of  the  Succession  Duty  Act,  1853 ; 

**  (6.)  In  the  case  of  an  increase  of  benefit  accruing  to  a 
successor  and  chargeable  to  succession  duty  by  reference  to 
sections,  5,  20;  or  25,  of  the  Succession  Duty  Act,  1853  (<]), 
where  the  value  of  the  succession  apart  from  the  increase  of 
benefit  shall  exceed  10,000^.,  such  increase  of  benefit  shall  be 
chargeable  with  duty  under  this  section  whatever  may  be  tlie 
value  thereof ;  and  where  the  value  of  the  succession,  apart 
from  the  increase  of  benefit,  shall  not  exceed  10,000^.,  the 
value  of  such  increase  of  benefit,  as  well  as  of  every  preceding 
increase  of  benefit,  shall  be  added  to  the  value  of  the  succes- 
sion for  the  purpose  of  the  said  duty." 


{■p)  The  effect  of  this  eub-sectiou 
is  to  incorporate  into  sub-section 
(1)  the  definition  of  the  term 
"succession"  contained  in  sect.  1 


of  the  Succession  Duty  Act,  1853 
{ante,    p.    1446)  ;    Atty.-Gen.   v. 
Aberdare,  [1892]  2  Q.  B.  684. 
{q)  Ante,  pp.  1450, 1460,  1463. 
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(6.)  The  duty  imposed  by  this  section  shall  in  the  case 

of  real  property  be  a  first  charge  thereon  or  on  the 

interest  of  the  successor  therein,  according  as  the 

duty  is  or  is  not  chargeable  on  the  principal  value 

of  such  property,  and  shall  be  paid  in  like  manner 

as  if  the  duty  were  a  part  of  the  succession  duty 

payable  under  section  22  of  the  Customs  and  Inland 

Eevenue  Act,  1888,  and  together  with  the  payments 

in  respect  of  that  duty. 

By  section  7,  the  additional  duty  is  not  to  be  payable  in 

respect  of  the  value  of  the  estate  and  effects  of  any  person 

djing  on  or  after  June  1,  1896. 

By  section  8,  double  duty  or  interest  is  payable  in  case  of 
default. 

By  section  9,  the  duties  are  to  be  stamp  duties,  and  the 
required  statements  are  to  be  in  the  prescribed  form  (»■). 

Having  thus  collected  the  principal  statutory  provisions 
now  in  force  with  respect  to  duties  on  legacies  and  succes- 
sions, it  remains  to  point  out,  more  fully,  the  construction 
which  has  been  put  on  these  Acts  by  the  Courts  of  law  and 
equity  :  and  for  this  purpose,  it  is  proposed  to  consider, 
Ist,  the  amount  of  duties  payable  ;  2ndiy,  on  what  subjects 
the  duties  are  payable  ;  Srdly,  by  whom  the  duties  are 
le. 

value  of  which  is  referred  to  in 
the  words,  "where  the  value  of 
'  any  succession '  exceeds  10,000i. ;" 
but  "succession"  Lieans  any  one 
succession,  i.e  ,  estate  duty  is  pay- 
all  j  where  the  value  of  the  one 
fund  which  passes  upon  the  daath 
of  a  predecessor,  as  the  result  of 
one  disposition  or  devolution  ex- 
ceeds 10,000i.  It  does  not  mean 
that  duty  is  payable  wherever  all 
the  property  whatsoever,  which 
passes  upon  the  death  of  the  pre- 
decessor, is  more  than  10,000/.  See 
Att.-Qen.  v.  Aberdare,  [i892]  2 
(j.  B.  684,  690. 
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52  &  53  Vict, 
c.  7,  s.  6. 


Duration  of 
charge  of 
estate  duty. 


Double  duty  or 
interest  payable 
in  case  of 
default. 

Duties  to  be 
stamp  duties. 


(r)  "  Estate  duty  "  is  a  new  dutj'. 
It  is  an  additional  duty  upon  large 
estates  which  pa  ?8  in  consequence 
of  a  death,  not  an  additional  pro- 
perty tax  on  largj  benefits  which 
are  received  by  individuals  in 
consequence  of  a  death.  The  in- 
tention of  section  5  is  to  give  the 
new  duty  whenever  the  whole 
estate  of  a  testator  exceeds  lO.OOOi. 
without  reference  to  the  amount 
taken  by  any  particular  bene- 
ficiary. So  also  under  section  6, 
the  whole  fund  and  not  the 
interest  in  it  of  any  individual 
successor  is  the  "  succession,"  the 


M 


t.   3,  -H= 


'■  ^ 
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CHAPTER    THE    FIRST. 


1^ 


I 


I 


It 


What  shall  be 
considered  a 
legacy  paid. 


Amount  of 
duty  payable 
in  case  of  a 
legacy  to  hus- 
band and  wife, 
where  the  one 
is  a  child  of 
the  testator, 
and  the  other 
a  stranger. 


AS   TO   THK   AMOUNT   OP   DUTIEib   PAYABLE   ON   LEGACIES  AND 
SUCCESSIONS. 

IT  was  formerly  often  material  to  ascertain  under  what  cir- 
cumstances a  legacy  might  be  said  to  be  "  paid,  delivered 
retained,  satisfied  or  discharged/'  within  the  meaning  of  the 
statute. 

But  because  of  the  length  of  time  which  has  elapsed  since 
the  passing  of  65  Geo.  III.  c.  184,  a  mere  reference  to  the 
cases  which  have  been  decided  on  the  meaning  of  the  above 
words  is  considered  sufficient  (a) .  And  further,  it  would  seem 
that  cases  which  formerly  escaped  duty  on  the  construction 
put  on  the  above  words  would  now  be  hit  by  the  Succession 
Duty  Act,  and  therefore  qudcunque  via  duty  would  be  paid. 

Formerly,  a  question,  with  respect  to  the  a.nount  of  the 
duties  payable,  arose  in  the  instance  of  legacies  given  to  a 
husband  and  wife  for  life,  in  a  case  where  the  one  is  of  kin 
to  the  testator,  so  as  to  be  within  the  lower  scale  of  duties, 
and  the  other  a  stranger  in  blood,  so  as  to  be  within  the 
highest  {b). 

But  by  the  11th  section  of  the  Succession  Duty  Act  it 
is  provided  in  the  case  of  legacies  given  to  any  married 
person  by  testators  dying  after  May  19,  1858,  as  well  as  in 
case  of  successions  under  that  Act,  that  duty  shall  be  paid  at 
the  lower  rate  if  the  husband  or  wife  of  such  person  would 


(a)  Atty.-Gen.  v.  Manners,  1 
Price,  411 ;  Atty.-Gen.  v.  Wood,  2 
Y.  &  J.  200  ;  Hill  v.  Atkinson,  2 
Meriv.  45  ;  Coombe  v.  Trist,  1  My. 
&  Gr.  69  ;  Atty.-Gen.  v.  Hancock,  2 


M.  &  W.  563  ;  Atty.-Gen.  v.  Los- 
combe,  5  H.  &  N.  564. 

(6)  Atty.-Gen.  v.  Bacchus,  9  Price, 
30  ;  Atty.-Gen.  v.  Burnie,  3  Y.  &  J. 
531. 
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Of  the  Amount  Payable. 
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have  been  chargeable  on  a  lower  scale  hud  the  legacy  been 
given  to  him  or  her  (c). 

It  may  be  remarked,  that  the  Acts  do  not  specify  any  In  what  cases 
time  at  which  the  executor  or  administrator  must  render  on  the  interest 
his  final  or  residuary  account  at  the  stamp  office ;    for  the  !^rinoipw  o*f  a 
obvious  reason,  that  the  peculiar  circumstances  of  the  pro-  legacy, 
perty  of  the  deceased  would,  in  many  cases,  preclude  the 
possibility  of  complying  with  any  such  restriction :  But  the 
duty  must  be  paid  on  the  accruing  profits  and  income  of  the 
eflfects  of  the  deceased,  from  the  time  of  his  death  to  that  of 
delivering  the  account  and  offering  to  pay  the  duty  at  the 
stamp  office  {d).    In  The  Attorney-General  v.  Cavendish  (e), 
Lord  F.  Cavendish  died  in  October,  1803,  and  on  the  20th 
of  July,  1808,  the  defendant,  as  executor  and   residuary 
legatee,  delivered  in  his  residuary  account  of  the  testator'£> 
personal  estate  intended  to  be  retained  by  him,  and  offered 
to  pay  the  duty  on   the   residuary  estate,  exclusive   of  the 
interest  which  had  accrued  since  the    testator's    decease, 
324i.  less  than  it  would  have  been  had  the  duty  been  com- 
puted on  the  interest  accrued  :  And  it  was  decided  that  the 
duty  was  payable  on  the  interest  accrued  from  the  death  up 
to  the  time  of  the  delivering  of  the  account. 

So  in  Thomas  v.  Montgomery  (/),  it  was  holden,  that  when 
a  legacy  is  not  paid  at  the  time  appointed  by  the  testator, 
legacy  duty  is  payable,  not  merely  on  the  capital  sum  be- 
queathed, but  on  the  aggregate  amount  of  capital  and  inte- 
rest, which  is  ultimately  received  by  the  legatee  {g). 

But  it  was  holden  by  the  Court  of  Exchequer,  in  The 
Attorney-General  v.  Holbrook  (/t),  that  where  by  a  Will  a 
specific  debt  is  forgiven,  which  is  known  and  ascertained  at 
the  time  of  the  testator's  death,  legacy  duty  is  not  payable 
upon  the  interest  accruing  in  respect  of  such  debt,  between 
the  time  of  such  death  and  the  period  when  the  executors 
close  their  accounts. 


(c)  See  ante,  p.  1454. 

(d)  1  Rop.  Leg.  787,  3rd  edit. 

(e)  Wightw.  82. 

(/)  3  Rubs,  Chano.  Cas.  682. 


{g)  See  also  Accord.  Bate  v. 
Payne,  13  Q.  B.  900,  as  to  profita 
accruing  on  leaseholds. 

(A)  3  Younge  &  Jerv.  114. 
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What  are  to 
be  regarded  a 
"acies  pay- 
able out  of 
personalty. 


Leaseholds. 


What  is  a 
testamentiiry 
instrument : 
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CHAPTER  THE   SECOND. 

UPON  WHAT   SUBJECTS   THE   DUTIES  ABE   PAYABLE. 

IT  has  appeared  that  legacies  of  every  description,  given  by 
Will  or  other  testamentary  instrument  (a),  payable  out  of 
personal  estate,  including  donations  mortis  causa  (h),  and 
whether  given  by  way  of  annuity  or  otherwise  (c),  and  also 
legacies  given  subject  to  contingencies  (d),  are  liable  to  the 
duties  imposed  by  the  statute  55  Geo.  lU.  c.  184. 

As  to  leaseholds,  the  Succession  Duty  Act  (s.  19)  provides 
that  after  May  19,  1853,  they  shall  not  be  chargtsable  with 
legacy  duty,  but  shall  be  included  in  the  term  "  real  pro- 
perty," and,  as  such,  be  liable  to  succession  duty  (c). 

There  has  already  been  occasion  to  consider  generally  what 
iustruments  are  to  be  regarded  as  testamentary  (/).  But  it 
may  be  proper  to  inquire  more  particularly  into  the  question 
with  reference  to  the  legacy  duty. 

In  The  Attorney-General  v.  Jones  (g),  a  man  conveyed  by 
deed,  for  a  nominal  consideration,  his  leasehold  and  personal 
property  to  trustees,  for  the  use  of  himself  for  life,  and  «everal 
persons  therein  named  at  his  death,  with  a  power  reserved  of 
revocation  or  alteration  of  the  trusts  :  He  never  parced  with 
the  deed,  or  with  any  part  of  the  property  during  his  life ; 
and  he  confirmed  in  most  respects,  such  disposition  of  it  by 
Will  at  his  death  :  And  it  was  holden  by  the  Court  3f  Ex- 
chequer (Wood,  B.,  dissentiente),  that  the  two  instruments 


(o)  AnU,  p.  1405. 

(6)  Ante,  pp.  1413, 1443. 

(c)  Ante,  pp.  1408, 1413,  1443. 

(d)  Ante,  p.  1420. 

(e)  Ante,  p.  1459. 

(/)  See  ante,  pp.  93—97.    See 


also  Gaskell  v.  Gaskell,  2  Y.  &  J. 
502  ;  and  the  remarks  by  Wood, 
V.-C.  on  that  case,  4  K.  &  J.  214 
215. 
(g)  3  Price,  368. 


Ch.  II.]        Payable  upon  what  Subjects. 

should  be  considered  as  to  be  taken  and  construed  together 
as  testamentary  instruments,  and  that  the  property  passing 
under  them  should  pass  as  legacies,  and  be  subject  to  duty. 

This  decision  was  questioned  in  Rubsequent  cases,  but 
the  question  of  its  propriety  has  ceased  to  be  of  any  practical 
importance  since  cases  of  this  kind,  which  occur  after 
May  19, 1853,  will  fall  within  the  oparation  of  the  8th  sec- 
tion of  the  Succession  Duty  Act  (h). 

In  Woodbridge  v.  Spooner  (i),  where  ohe  deceased,  in  her 
lifetime,  gave  to  the  plaintiff  a  promissory  note  to  pay  him 
or  ordor  "  on  demand  the  sum  of  lOOl.  for  value  received  and 
his  kindness  to  me,"  with  a  verbal  engagement  on  the  part 
of  the  plaintiff,  that  the  note  should  not  be  demanded  until 
after  her  death,  it  was  holden  by  the  Court  of  King's  Bench, 
that  parol  evidence  could  not  be  received  to  show  that  it  was 
not  given  for  a  valuable  consideration :  and  that  such  a  note 
did  not  operate  by  way  of  testamentary  disposition :  nor  was 
it  void  on  the  ground  that  it  was  a  fraud  on  the  legacy  duty, 
that  duty  never  having  attached  upon  it,  and  there  being 
nothing  to  she  /  that  the  amount  passed  by  way  of  a  donatio 
mortis  causa  (k). 

With  vespect  to  the  suggestion  of  fraud  on  the  legacy 
duty,  it  was  said  by  Lord  Lyndhurst  in  Re  Evans  (/),  that 
every  subject  has  a  right  so  to  shape  the  disposition  of 
his  property  as  to  avoid  the  legacy  duty,  if  possible,  and 
that  there  is  no  fraud  in  so  doing,  but  now  to  cases  of 
this  kind  also,  which  occur  after  the  Succession  Duty  Act 


(/t)  Ante,  p.  1452. 

(i)  1  Chitt.  Kep.  661.  S.  C.  3 
Bam.  &  Aid.  233. 

(k)  But  in  a  case  which  oc- 
curred after  the  Wills'  Act,  where 
among  the  testator's  papers  two 
letters  were  found,  sealed  and  di- 
rected "For  Saxah  Qough,  my 
late  servant,"  each  containing  a 
promissory  note  signed  by  him, 
and  one  of  the  letters  stated  that 
the  deceased  enclosed  2002.  as  a 


mark  of  respect,  and  the  other, 
that  the  enclosed  was  for  her  long 
and  faithful  services,  it  was  held, 
that  the  notes  were,  in  effect,  in- 
valid testamentary  instruments  and 
void  :  Gough  v.  Findon,  7  Exih. 
48. 

(0  2  Cr.  M.  &  R.  221.  See  also 
Farquharson  v.  Cave,  2  ColL  366  ; 
Vandenberg  v.  Palmer,  4  K.  &  J. 
21b. 
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money  taken 
under  a 
testamentary 
appointment 
by  virtue  of 
a  power : 


Of  the  Stamp  Duties.   [Pt.  iii.  Bk.  v, 

has  come  into  operation,  the  8th  section  of  that  statute 
appears  to  have  heen  intended  to  apply  (m). 

The  duties  imposed  by  the  Legacy  Acts  are  payable,  not 
only  upon  a  legacy  payable  out  of  the  personal  estate,  strictly 
considered  of  the  testator,  but  out  of  any  personal  estate 
which  the  testator  had  the  power  of  disposing  of,  as  he  or 
she  might  think  proper:  Thus  in  lie  Cholinondeloj  {n),\)y 
the  marri.'<ere  settlement  of  Mrs.  Cholmondeley,  20,000Z.  was 
vested  in  trusu'es,  upon  trust  to  pay  the  dividends  to  Sir 
Philip.  Francis  for  life,  and  after  his  de:.ih  to  Mr.  Cholmon- 
deley for  his  life,  with  remainder  to  Mrs.  Cholmondeley  for 
her  Ufe,  and  with  a  power  of  appointment  amongst  her 
children,  in  case  there  should  be  any ;  and,  in  default  of 
issue,  to  such  persons  as  she  should  by  Will  appoint,  in  case 
she  died  in  her  husband's  lifetime,  or  by  deed  or  Will,  in 
case  she  should  survive  her  husband;  and  in  default  of 
appointment,  amongst  her  next  of  kin ;  Mrs.  Cholmondeley 
died  in  her  husband's  lifetime,  having,  by  her  Will,  ap- 
pointed this  sum  of  20,0002.  to  certain  persons  mentioned 
in  her  W^ill :  And  the  Court  of  Exchequer  held,  that  legacy 
duty  was  payable  on  the  20,0002. :  The  Barons  were  of 
opinion  that,  taking  together  all  the  Acts,  applicable  to  the 
same  subject,  and  passed  in  pari  matetid,  and  the  Legis- 
lature in  the  86  Geo.  III.  (o),  and  the  45  Geo.  III.  (ji), 
having  described  and  defined  what  they  meant  by  a  legacy,  it 
was  impossible  to  come  to  a  conclusion  that  they  meant  to  use 
that  term  in  a  more  limited  sense  in  the  statute  of  58  Geo.  III. 

In  Piatt  V.  liouth  {q),  John  Ramsden,  by  his  Will  dated 
the  10th  of  March,  1825,  after  giving  various  legacies,  and 
directing  his  real  estates  to  be  sold  and  converted  into  per- 
sonalty, gave  the  general  residue  of  his  personal  estate  to  bin 
daughter  Judith  Ann  Flatt,  and  three  other  persons,  bis 


(m)  See  ante,  p.  1452,  and  p. 
1443,  note  {q). 

(«)  1  Crompt.  &  Mees.  149.  S. 
C.  3  Tyrwh.  10. 

(o)  See  aiUe,  pp.  1412,  1413. 


(p)  See  ante,  p.  1440.  See  also 
Stat.  8  &  9  Vict.  c.  76,  8.  4,  ante, 
pp.  1442, 1443, 

(g)  6  Meea.  &  W.  756. 


Ch.  II.]         Payable  upon  what  Subjects. 

executrix  and  executors,  upon  trust  to  permit  bis  said 
daughter  to  receive  the  interest  and  dividends  thereof  during 
her  life,  and  after  her  death  (subject  to  certain  payments  then 
to  be  made)  upon  trust  for  such  person  or  persons,  other  ihan 
and  except  Joseph  Woodhead  and  his  relations,  Moses  Hoper 
and  his  relations,  and  the  relations  of  the  late  husband  of 
his  said  daughter  and  every  of  them,  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form  as  the  said 
Judith  A.  Piatt,  whether  sole  or  covert,  should  by  Will 
appoint,  and  in  default  of  appointment,  in  trust  for  the  next 
of  kin  of  Dyson  Ramsden ;  and  the  testator  declared,  that 
in  case  his  said  daughter  should  intermarry  with  the  said 
Joseph  Woodhead  or  any  of  his  relations,  or  should  reside 
with  or  receive  visits  from  him  or  them,  then  the  bequest 
in  her  favour  should  utterly  cease  :  The  testator  died  in 
May,  1825,  and  his  Will  was  duly  proved  by  his  executrix 
and  executors .  After  his  death,  the  said  Judith  A.  Piatt 
married  George  E.  Piatt,  and  the  interest  and  dividends  of 
the  testator's  residuary  estate  (which  was  very  considerable), 
were  regularly  paid  to  her  until  her  death,  on  the  7th  of 
September,  1837 :  In  April,  1837,  she  made  a  Will,  and 
thereby,  in  exercise  of  the  power  under  her  father's  AN'ill, 
she  gave  10,000^.  consols  to  the  descendants  of  the  bf^fore- 
named  Dyson  Eamsdcn,  and  all  the  rest  of  her  late  father's 
property  to  various  persons,  strangers  in  blood  both  to  her 
father  and  herself:  By  order  of  the  Master  of  the  Rolls, 
a  case  was  stated  for  the  opinion  of  the  Barons  of  the 
Exchequer,  as  well  as  to  the  liability  of  Judith  A.  Piatt's 
Will  to  the  probate  duty  ('')>  "'is  also  as  to  the  legacy  duty 
payable  in  respect  to  the  bequests  contained  in  the  two 
Wills:  Their  Lordships  thought  that  the  question,  so  far 
as  regarded  the  legacy  duty,  depended  entirely  upon  the 
construction  to  be  put  upon  the  18th  section  of  the  36 
Geo.  in.  c.  52  (»),  which  regulates  the  duty  in  cases  where 
legacies  are  given  subject  to  power   of  appointment;   and 

(r)  See  ante,  p.  650  (c).  (a)  Ante,  p.  1421. 
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they  were  of  opinion,  that  the  power  under  consideration 
must  be  treated  as  a  general  and  absolute  power  within  the 
meaning  of  that  section :  The  Barons  were  also  of  opinion, 
that  according  to  the  trae  construction  of  the  7th  section  of 
the  same  statute  {t),  the  property  subject  to  the  power  was 
personal  estate,  which  Judith  A.  Piatt  had  power  to  dispose 
of  as  she  should  think  fit:  Their  Lordships  accordingly 
certified  to  the  Master  of  the  Bolls  their  opinion,  that,  on 
the  death  of  Judith  Ann  Piatt,  a  duty  of  one  per  cent. 
became  payable  in  respect  of  the  bequest  in  the  Will  of  John 
Kamsden  of  the  residue  of  his  estate  and  effects  to  the  said 
Judith  Ann  Piatt,  after  allowing  any  duty  already  paid  in 
respect  thereof :  And  also  their  further  opinion,  that  legacy 
duty  was  payable  in  respect  of  the  bequest  contained  iu  the 
Will  of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at  which 
it  would  have  been  payable,  if  they  had  been  mere  legacies 
given  by  her,  payable  out  of  her  own  personal  estate.  This 
opinion  of  the  Barons  was  afterwards  affirmed  by  the  decree 
of  Lord  Langdale  (tt),  and  finally  by  the  decision  of  the 
House  of  Lords  {x). 

In  The  Attorney-General  v.  Brackenhury  (y),  it  was  held 
that  where  the  residuary  legatees  were  the  persons  who 
would  have  been  entitled  in  default  of  appointment,  if  the 
donee  of  the  power  had  exercised  it  by  charging  in  the  first 
instance  his  residuary  estate  with  his  debts  and  legacies,  it 
is  not  competent  for  the  residuary  legatees  to  disclaim  the 
fund  under  the  appointment  and  elect  to  take  under  the  gift 
to  them  in  the  original  instrument,  so  as  to  be  chargeable 
only  with  a  lower  rate  of  duty, 
legacy  charged  In  The  Attorney-General  v.  Pickard  (z),  a  testator  devised 
exeSoi^of  a°  real  estates  to  WiUiam  Trenchard  for  life,  with  remainder  to 
power  created  iijs  first  and  other  sons  in  tail,  with  remainder  to  Thomas 
Pickard  for  life,  remainder  to  his  first  and  other  sons  in  tail. 


by  WiU: 


{t)  Ante,  p.  1412.  See  also 
Stat.  8  &  9  Vict.  c.  76,  s.  4,  ante, 
pp.  1442,  1443. 

(u)  3  Beav.  257. 


(x)  10  CI.  &  F.  257. 
{y)  I  Hurlst  &  C.  782, 
(z)  3  Mees.  &  Wels.  552. 
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remainder  to  George  Pickard  for  life,  with  remainders  over, 
and  gave  a  power  to  the  several  persons  who,  by  virtue  of 
the  limitations  in  the  Will,  should  be  in  actual  possession 
of  the  estates  by  deed  or  Will,  to  appoint  to  any  woman  or 
women  they  should  marry,  by  way  of  jointure,  rent-charges 
not  exceeding  750Z.  per  annum  for  life,  Lo  be  issuing  out  of 
and  chargeable  upon  the  devised  estates,  clear  of  all  taxes, 
and  deductions  whatsoever :  William  Trenchard  died  with- 
out issue,  and  Thomas  Pickard  entered  into  possession  oi 
the  estates,  and  by  his  Will,  charged  them  with  750/.  per 
annum  by  way  of  jointure  to  his  wife  under  the  power,  and 
died  without  issue  male :  whereupon  George  Pickard  entered 
into  possession :  And  the  Barons  of  the  Exchequer  held, 
that  George  Pickard  was  chargeable  (under  45  Geo.  Ill, 
c.  28,  s.  6,  ante,  p.  1441)  with  legacy  duty  after  the  rate  of 
lOJ.  per  cent,  on  the  value  of  the  rent-charge  of  760/.  per 
annum  ;  their  Lordships  being  of  opinion,  that  the  annuity 
in  question,  being  a  legacy,  was  charged  upon  the  real  estates 
by  the  Will  which  created  the  power  to  charge,  in  like 
manner  as  if  the  person,  to  whom  it  was  given  by  the  execu- 
tion of  the  power,  had  been  mentioned  by  name  as  the  object 
of  the  testator's  bounty  in  the  Will  which  gave  the  power. 
And  this  decision  was  afterwards  affirmed  in  the  Exchequer 
Chamber  (a). 

This  case  was  followed  by  that  of  The  Attorney-General 
V.  Henniker  {h),  in  which  it  was  held  by  the  same  Court  to 
make  no  difference  that  by  the  husband's  appointment  of  the 
annuity  by  way  of  jointure  it  was  given  to  the  wife  on  con- 
dition that  she  should  relinquish  her  right  to  dower  (d). 

In  giving    th"    judgment    of   the   Court  of   Exchequer  bytheexecu- 
Chamber  in  the  case  of  The  Attorney-General  v.  Pickard,  ji^^er  created 

would  have  been  payable  on  the 
whole  annuity,  or  ov  the  amount 
of  it  after  deducting  the  value  of 
the  dower.  But  in  Sweeting  v. 
Sweeting,  Kindersley,  V.-C,  was 
of  opinion  there  is  no  ground  for 
any  such  doubt. 


'a)  6  Mees.  &  Wels.  438. 

(6)  7  Exch.  331. 

(d)  See  also  Accord.  Sweeting 
V.  Sweeting,  1  Drew.  331.  The 
Barons  doubted  whether,  if  this 
condition  had  been  annexed  by  the 
crij^inal  testator  himself,  the  duty 
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Lord  Denman  intimated  hifl  opinion,  that  charges  of  thiH 
nature  would  be  exempt,  if  originally  made  by  deed,  under 
the  proviso  contained  in  stat.  45  Geo.  III.  c.  28,  8.  4  (e). 
And  this  opinion  was  subsequently  acted  upon  by  the  Court 
of  Exchequer  in  The  Attorney -Qeneral  v.  Lord  Hertford  (f). 
There  A.,  by  deed,  dated  in  1802,  convoyed  certain  lands  to 
trustees,  to  the  use  of  himself  for  life,  remainder  to  B.,  his 
son,  for  life,  v.  ith  remainders  over  :  The  deed  contained  a 
proviso,  that  it  should  be  lawful  for  B.,  by  his  last  Will, 
to  limit  and  appoint  to  the  use  of  himself,  or  any  other 
person  or  persons,  any  annual  sum  or  sums  of  money,  not 
exceeding  the  yearly  sum  of  1001.,  to  be  charged  upon 
and  payable  out  of  the  lands  included  in  the  deed,  to  com- 
mence from  the  death  of  B.,  and  to  be  either  perpetual 
or  in  fee,  or  payable  for  such  times  and  in  such  manner 
in  all  respects  as  B.  should  think  fit :  B.,  by  his  Will,  by 
virtue  of  this  power,  appointed  an  annuity  of  7001.  a-year  to 
C.  for  her  life,  charged  upon  and  payable  out  of  the  said 
land:  And  it  was  held  by  the  Court  of  Exchequer,  tha 
legacy  duty  was  not  payable  in  respect  of  such  annuity. 

This  decision  occasioned  the  passing  of  the  stat.  8  &  9 
Vict.  c.  76  (g),  which  contains  a  wider  definition  of  a 
legacy,  and  a  narrower  proviso,  than  that  contained  in  the 
statute  of  45  Geo.  III.  And  legacy  duty  has  since  become 
chargeable  on  every  disposition  by  Will,  under  a  power, 
of  money  which  is  payable  out  of  real  estate,  or  a  charge 
thereon,  whether  the  power  was  created  by  deed  or  Will: 
And  it  has  also  been  held  that  the  statute  is  retrospective, 
so  that  the  duty  is  chargeable  on  money  paid  after  the  Act 
came  into  operation,  notwithstanding  the  testator  died 
before  {h). 

It  will  be  seen  that  in  the  Act  of  Victoria,  the  proviso  at 


(e)  See  ante,  p.  1440. 

(/)  14  Mees.  &  Wels.  284. 

(jf)  Ante,  p.  1442.  See  Trevor 
on  Taxes  of  Succession,  p.  104, 
105. 


{h)  Atty.-Gen.  v.  Lord  Hertford, 
3  Exch.  670.  As  to  the  duties  now 
payable  on  legacies  charged  on  or 
payable  out  of  realty,  see  infra 
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the  end  of  the  clause  confines  the  exemption  from  duty 
to  money  which,  hy  marriage  settlement,  is  suhjected  to 
any  limited  power  of  appointment  to  or  for  the  benefit 
of  persons  specially  named  or  described  therein  as  the 
objects  of  the  power,  or  of  their  issue.  And  even  this 
exemption  has  been  practically  repealed  by  the  Succession 
Duty  Act  (t). 

It  has  appeared  (k),  that  legacies  of  every  description  of  Duties  on 
the  value  of  20^  or  upwards,  given  out  of  or  charged  upon  oXofror  ^ 
real  or  heritable  estate  (0,  or  out  of  any  moneys  to  arise  ^'^u^'^it"'- 
by  sale,  mortgage,  or  other  disposition  of  real  or  heritable 
estate,  or  any  part  thereof,  and  also  the  clear  residue,  when 
given  to  one  person,  and  every  share  of  the  clear  residue, 
(when  given  to  two  or  more  persons,)  of  the  moneys  to  arise  land  directed 
from  the  sale,  mortgage,  or  other  disposition  of  any  real  or 
heritable  estate  directed  to  be  sold,  mortgaged,  or  otherwise 
disposed  of,  by  any  Will  or  testamentary  instrument,  where 
such  residue  or  share  shall  amount  to  20^  or  upwards,  are 
subjected  to  the   stamp  duties  {in).      With  respect  to  the 


to  be  sold : 


H)  See  Trevor  on  Taxes  of  Suc- 
cession, 187. 

(k)  i4r'<,,  pp.  1405,  1406. 

(/)  No  legacy  duty  is  payable  on 
the  /alue  of  personal  estate  given 
up  by  one  legatee  to  another  under 
the  doctrine  of  Election  {ante,  p. 
1304  et  seq.)  :  But  when  the  tes- 
tator devises  his  own  real  estate 
to  A.,  and  bequeaths  A.'s  personal 
estate  to  B.,  the  legacy  duty  is 
payable  on  the  value  of  the  per- 
sonal estate  so  charged  on  the 
testator's  real  estate  :  Laurie  v. 
Glutton,  15  Beav.  131.  Where, 
however,  a  teste,tor  died  in  1811, 
liaving  devised  lands  to  his  nieces 
us  tenants  In  common  in  fee,  with 
n  proviso  that  if  his  nephew  should 
transfer  10,000Z.  consols  into  the 
names  of  trustees  for  the  benefit 
of  the  nieces,  the  lauds   should 


enun  to  the  use  of  the  nephew, 
and  the  nephew  in  the  course  of 
the  following  year  having  exer- 
cised his  option,  and  transferred 
the  consols,  it  was  held,  in  The  At- 
torney-General V.  Wyndham,  1 
Hurl.  &  C.  571,  that  the  defendant, 
the  executor  of  the  last  surviving 
trustee,  was  liable  to  pay  duty  on 
the  10,000Z.  consols  at  the  rate  of 
two-and-a-half  per  cent. ;  for  that 
the  money  arose  by  a  "  disposition  " 
of  the  testator's  real  estate,  within 
the  meaning  of  the  stat.  48  Geo.  3, 
c.  149,  sect.  2.  See  ante,  p.  1442. 
(m)  See  also  stat.  45  Geo.  3,  c. 
28,  ante,  p.  1440,  and  stat.  8  &  9 
Vict.  c.  76,  s.  4,  ante,  p.  1442.  But 
now  by  sect.  21  (2)  of  51  &  52 
Yicl.  c.  8.  it  is  enacted  that  legacies 
payable  out  of  or  charged  upon 
real  estate  or  the  proceeds  thereof 
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construction  of  this  part  of  the  statute  of  the  55  Geo.  III. 
c.  184,  the  Court  of  Exchequer,  in  Ec  Evans  (n),  decided 
that  where  there  is  a  bequest  of  reaJ  property  to  trustees 
and  a  discretion  given  to  them  to  sell  or  not  to  sell,  as  they 
shall  think  best  for  the  cestuis  que  tnist,  the  duty  docs  not 
attach,  notwithstanding  the  trustees  shall  have  exercised 
their  discretion  by  an  actual  sale ;  for  that  a  sale  made 
under  a  discretion  given  to  trustees  to  sell  and  distribuoe  the 
proceeds,  but  without  any  positive  direction  impoiing  ou 
them  the  obligation  of  selling,  is  not  to  be  considered  a  sale 
directed  by  the  tostator,  within  the  meaning  of  the  statute. 
This  case  has  been  regarded  by  the  Court  of  Exchequer  as 
overruled  by  the  cases  of  The  Atty. -General  v.  Mamjlcs  (o), 
and  the  Atty. -General  v.  Simcox  (p),  and  it  was  considered 
to  be  fully  established  that  if  an  actual  sale  takes  place,  the 
proceeds  arc  liable  to  duty,  whether  the  sale  is  made  hy 
the  trustees  under  an  absolute  direction  given  to  the  trustees 
to  sell  at  all  events,  or  under  a  direction  given  to  them 
to  sell  in  case  they  shall  deem  it  expedient  to  do  so  (q). 
However,  a  contrary  doctrine  seems  to  have  been  main- 
tained in  the  case  of  The  Advocate-General  v.  Smith  (r), 
in  the  House  of  Lords,  where  Lord  St.  Leonards  said  he 
thought  the  case  of  In  re  Evans  had  been  rightly  decided, 
and  he  denied  that  it  had  ever  been  overruled.  It  has  also 
been  held,  that  if  a  real  estate  is  sold  under  the  general  power 
of  the  Court  of  Chancery  to  direct  a  sale  for  satisfying 
charges,  no  legacy  d  ty  is  payable,  although  the  Will  con- 
tains a  discretionary  power  to  trustees  to  sell  («). 

Again,  where  the  trustees  have  a  discretion  to  hcll  or  not 
to  sell,  and  they  think  Jit  not  to  sell,  the  legacy  duty  docs  not 


are  not  to  be  chargeable  with 
legacy  duty  but  with  Buccessioii 
duty. 

(?i)  2  Or.  M.  &  R.  206. 

(o)  5  Jf.  &  W.  120. 

(p)  1  Exch.  749. 

(q)  See  1  Exch.  765,  766,  768, 
Atty.-(Jcn.  V.  Metcalfe,  6  Exch.  43, 


by  Parke,  B. 

(r)  1  Mac(i.  H.  of  L.  760. 

(«)  Hobsuu  V.  Neale,  8  Exeli, 
368.  17  Beav.  178.  Seem,  wliiiie 
the  Bale  is  ordered  by  the  Court, 
in  I'onseiiuenco  of  the  directions  in 
testatoi-'s  Will  :  Harding  r.  Hard- 
ing, 2  Qiff.  697. 
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attacli  (0-  And  consequently,  in  every  Will  of  this  kind, 
where  no  actual  sale  takes  place,  a  question  of  construction 
arises,  viz.,  whetber,  taking  the  Will  altogether,  there  is  n 
duedUtn  to  the  trustees  to  convert  the  estate  into  money;  or 
whether  it  is  really  left  in  their  discretion,  not  to  convert  it 
into  money,  but  to  leave  it  as  land.  The  words  of  discretion 
may  be  so  controlled  as  to  show  that  they  are  only  in  semblance 
words  of  discretion,  and  in  reality  words  of  direction  (n)  ;  and 
if  they  arc  of  the  latter  description,  the  legacy  duty  will  attach 
under  the  Act,  notwithstanding  the  cestui  que  trust  in  fact 
takes  the  property  in  statu  quo,  and  the  trustees  do  not 
convert  it  into  money  by  sale,  according  to  the  directions  of  the 
Will,  there  being  no  claim  to  render  such  sale  necessary  (.r). 

If  a  testator  devises  real  estate  to  trustees  with  directions 
to  soil  it,  and  invest  the  money  arising  from  such  sale  in  the 
purchase  of  other  real  estate,  no  duty  is  payable,  though  the 
estate  be  sold,  and  the  proceeds  paid  to  the  person  entitled 
to  the  estate  to  be  bought  (y). 

It  was  held  by  Lord  Cottonham  in  The  Attorney-General  Tolls. 
V.  Jones  {z),  that  the  profits  arising  from  the  tolls  of  a  light- 
house are  real  estate,  and  not  subject  to  legacy  duty. 

Tlieso  and  similar  questions  have  obviously  lost  their 
importance  since  the  Succession  Duty  Act  has  taxed  all  real 
estate  equally  with  personalty. 

In   The  Attorney-General  v.   Jachson  (a),   the   testator,  Duty  on  a 

Samuel  Jackson,  gave  a  life  estate  in  his  freehold  property  iciit-cliJir««', 

to  Charlotte  Troughton,   and   after   her  death,  and   in  the  ^'^""'^J'  ^"^-^ 
event  of  her  husband,  Joseph  Troughton,  surviving  her,  ho 


(0  Atty.-Gcn.  r.  jMiingles,  5  M. 
&W.  120. 

(")  Advou'te-Genenil  ;.  lUwn- 
fay's  Tnisttes,  i  Cr.  M.  &  II.  224, 
iiolc  (a). 

(..)  Atty.-CJcn.  v.  JloUou],  I 
Price,  42(i.    Williaiusou  v.  Ailvo- 

W.E. — VOL.  n. 


cate-Oeiierul,  10  Ci.  &  F.  1 
Aecoid. 

(;/)  Muk'S  r.  .)uimiii},'8,  8  E.\di. 
8.30.  Ileal  r.  Knight,  8  E.\ch. 
83!),  note  (<t). 

(;:)  1  M.ic.  &  G.  574. 

(«)  2  Cioiapt.  &,  Jurv.  101. 
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gave  him  "one  annuity  or  yearly  rent-chprge "  of  500/. 
a-year,  payable  quarterly,  out  of  bis  real  estate,  with  a  land- 
lord's power  of  disti'ess  and  entry,  and  subject  to  that 
annuity,  he  gave  his  real  estate  in  moieties  to  Randle 
Jackson  and  William  Jackson,  Kandle  Jackson  having  an 
estate  in  fee,  and  William  Jackson  an  estate  for  life :  The 
question  was,  whether  the  annuity  of  5001.  a-year,  thus 
given  to  Joseph  Trough  ton,  was  to  be  considered  a  legacy 
within  the  meaning  of  the  Acts  of  Parliament  imposing 
duties  on  legacies :  It  was  contended,  on  behalf  of  the 
defendants,  that  the  subject-matter  was  in  fact  real  property ; 
that  it  was  a  rent-charge,  /.  e.,  a  freehold  interest  in  the 
party  in  whose  favour  it  was  granted ;  that  it  was  as  much 
so,  as  far  as  related  to  the  5001.  per  annum,  as  the  estate 
out  of  which  it  issued;  and  that  it  '  not  the  intention 
of  the  Legislature,  in  imposing  the  legacy  duties,  to  impose 
any  duty  whatever  upon  real  property :  But  the  Court  of 
Exchequer  held,  that  the  annuity  in  question  fell  precisely 
within  the  terms  made  use  of  by  the  Legislature  in  the 
stat.  55  Geo.  III.  c.  184,  with  respect  to  gift  by  way  of 
annuity,  viz.  "all  gifts  of  annuities,  or  by  way  of  annuity, 
or  of  any  partial  interest  or  benefit,  out  of  any  such  estate 
or  effects  as  aforesaid  "  (h),  and  was  therefore  liable  to  the 
duty  (c). 

But  in  Shirley  v.  Lord  Ferrers  {d),  a  testator  devised  certain 
estates  to  the  use  of  trustees  for  the  term  of  /^OO  years,  and 
subject  thereto,  to  the  use  of  other  trustees,  i'-  ;t'-(?serve  con- 
tingent remainders,  with  remainder  to  th"  )'..■>  ukI  other 
sons  of  C.  S.  (then  an  infant),  with  divers  reruci  <'  is  over, 
and  he  directed  that  the  trustees  of  the  term  should,  after 
paying  certain  annuities,  apply  so  much  of  the  rents  and 
profits  of  the  estate  as  they  should  think  fit  (not  exceeding 
in  any  one  year  a  certain  amount),  in  aid  of  another  fund, 


(b)  Ante,  p.  1408. 

(e)  See  also  Stow  v.  Davenport, 
5  B.  &  Adol.  359.  2  Nev.  &  M. 
805,  in  which  case  the  Court  of 


K.  B.  recognized  and  acted  on  this 
decision, 
(rf)  1  Phill.  Ch.  C.  167. 
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to  the  maintenance  and  education  of  C.  S.,  until  she  should 
attain  twenty-one  or  marry,  and  that  they  should  accumulate 
the  sui-plus  rents  and  profits  for  the  benefit  of  C.  S.  when 
she  should  attain  twenty-one  or  marry,  and  if  she  died  under 
tweuty-one  and  unmarried,  then  for  the  benefit  of  the  parties 
entitled  under  the  subsequent  limitations  of  the  estates,  and 
that  upon  her  attaining  twenty-one  or  marrying,  they  should 
during  her  lifetime,  pay  the  surplus  rents,  after  paying  the 
annuities,  to  her  for  her  separate  use :  It  was  contended,  on 
behalf  of  the  Crown,  that  the  trust  for  maintenance  amounted 
to  " a  gift  by  way  of  annuity,"  or  "to  a  partial  interest  or 
benefit :  "  But  it  was  held,  by  Lord  Lyndhurst  that  the 
sums  annually  applied  out  of  the  rents  and  profits,  under 
the  trusts  of  the  term,  to  the  maintenance  and  education 
of  C.  S.  until  her  marriage,  were  not  liable  to  legacy  duty  (e) : 
And  his  Lordship  expressed  his  opinion,  that  nothing  but 
what  is  a  charge  upon  the  estate  of  another  person  is  within 
theAct(/). 
Legacies  of  personal  estate  to  be  laid  out  in  land  were  Duty  on 

legacies  to  be 

withni  the  scope  of  the  Acts,  prior  to  the  statute  36  Geo.  III.  laid  out  in 
c.  51,  imposing  a  stamp  duty  on  receipts  {j) :  And  there  is   *°^ " 
no  reason  for  excepting  this   class  of  legacies    from  the 
operation  of  the  retrospective  schedules  (//). 


It  was  holden  in  the  case  of  Izon  v.  Butler  {i)  that  a  be-  l>"ty  <"»  a 

quest  by  the  obligee  of  a  bond  to  the  obligor  in  these  terms,  ing  of  forgive- 

"  I  remit  and  forgive  to  Thomas  Whithurst  the  sum  of  500L  "'''  "^  *  ''^^*- 
which  he  stands  indebted  to  me  on  his  bond,  and  I  direct 


I  I*' 


(«)  Succession  duty  would  now, 
however,  be  chargeable  under  such 
circumstances  by  virtue  of  16  &  17 
Vict.c,  51. 

(/)  See  Swabey  v.  Swabey,  13 
Sim.  502  {ante,  p.  640),  as  to  money 
belonging  to  the  testator,  and 
clmrged  on  his  own  real  estate, 
continuing  a  charge  so  as  to  be 


subject  to  legacy  duty. 

{(j)  lie  De  Lancey,  L.  R.  4  Ex. 
345,  See  ante,  p.  140i).  As  to  lia- 
bility to  succession  duty,  see  sect. 
30,  of  16  &  17  Vict.  c.  51,  ante,  p. 
1464. 

(/i)  Atty.-Gen.  v.  Hancock,  2 
Mees,  &  W.  563. 

(i)  2  Price,  34. 

Q  Q  2 
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the  said  bond  to  be  delivered  up  to  him  and  cancelled,"  was 
merely  a  personal  legacy,  and  subject  to  the  incidents  affect- 
ing legacies.  And  accordingly,  in  The  Attorney-Generul  v. 
Holhrook  (j),  the  obligee  of  u  bond,  after  the  death  of  one 
James  Willis,  the  principal  therein,  but  during  the  life  of 
the  surety,  who  was  the  testator's  brother,  made  his  Will, 
containing  the  following  directions  relative  to  the  bond :  "  I 
hereby  forgive  the  bond  debt,  both  principal  and  interest, 
due  to  me  and  entered  into  by  James  Willis  and  my  brother 
James  Holhrook  with  and  for  him,  for  the  said  James  Willis's 
paying  me  the  principal  sum  of  4,000Z.  and  interests,  &c.,  &c., 
and  do  order  the  said  bond,  at  my  decease,  to  be  delivered 
up  and  cancelled : "  The  interest  upon  the  bond  wa?  paid 
up  to  the  death  of  the  testator,  whom  his  brother,  James 
Holhrook,  survived :  And  it  was  holden  that  this  was  a  legacy, 
whereon  legacy  duty  was  payable  by  James  Holhrook. 

In  Foster  v.  Ley  (k),  where  a  testatrix  bequeathed  property 
in  trust  to  pay  off  the  debts  of  her  first  husband  that  could 
be  legally  and  satisfactorily  proved  against  him,  as  it  was  her 
will  and  desire  that  the  same  should  be  discharged,  the  Court 
of  Common  Pleas  held,  that  the  creditors  ought  to  pay  the 
legacy  duty  on  their  several  debts.  But  in  Williamson  v. 
Naylor  {I),  where  a  testator  by  his  Will  declared  that  one- 
fifth  of  the  residue  of  his  personal  estate  should  be  divided 
amongst  certain  of  his  creditors,  namol  iu  a  schedule  to  iiis 
Will,  and  the  schedule  contained  both  the  names  of  the 
creditors,  and  the  debts  due  to  them  respectively,  the  remedy 
for  the  recovery  of  which  was  barred  by  the  Statute  of 
Limitations ;  it  Avas  held  by  Lord  Lyndhurst,  C.  B.,  and 
afterwards  by  Alderson,  B.,  that  the  parties  so  named  in  the 
schedule  were  not  to  be  considered  as  legatees  but  as  credi- 
tors ;  for  tb'at  the  bequest  was  not  a  legacy  subject  to  the 


(i)  3  Y.  &  J.  114.  S.  C.  12 
Price,  40". 

(Jc)  2  Bingh.  N.  C.  269.  See 
O'Connor  r.  Haslam,5  H.L.  C.  170, 


174.    S.  C.  cited  nomine  Riclmrds 
V.  Foster. 

(0  3  Y.  &   C.  208.    Anle,  \. 
1074. 
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payment  of  legacy  duty,  but  a  trust  created  by  the  testator  in 
satisfaction  or  reduction  of  debts,  the  remedy  for  the  recovery 
of  which  was  barred  by  the  statute  (m).  Nevertheless,  in 
Turner  v.  MaHin  («),  where  a  testator  who  was  a  certificated 
bankrupt,  directed  his  executors  to  pay  in  full  all  his  creditors 
who  had  proved,  it  was  held  by  Lord  Cranworth,  C,  that  the 
legacy  duty  was  payable  on  the  amount  which  the  testator 
had  directed  to  be  paid  to  the  official  assignee  for  that 
purpose:  for  that  tha  testator  must  bo  regarded  as  having 
conferred  a  mere  bounty  on  the  creditors. 

In  a  case  before  Shadwell,  Y.-C,  Ec  Franklin's  Charity  (o).  Duty  on  a 
Joseph  Franklin  bequeathed  to  the  poor  of  the  parish  of  [oTchSty. 
Haddenham  50Z.  per  annum  for  ever,  to  be  laid  out  in 
bread  at  Christmas,  and  distributed  by  the  minister  and 
churchwardens  to  the  most  needy  objects  in  the  parish  :  And 
the  testator  charged  all  his  leasehold  and  personal  property 
with  this,  amongst  other  legacies  :  And  his  Honor  held,  that 
this  was  a  legacy  on  which  duty  ought  to  bo  paid ;  on  tho 
ground  that,  although  it  was  not  expressed  to  be  given  to  any 
individual,  yet,  in  effect,  it  was  given  in  such  a  manner,  as 
that  the  executor  held  it  in  trust  for  certain  purposes  :  And 
his  Honor,  in  giving  his  judgment,  observed,  that  whero 
legacies  have  been  given  to  treasurers  of  hospitals,  and  other 
charitable  institutions,  it  has  been  considered  as  a  matter  of 
course  to  pay  the  duty. 

But  in  lie  Wilkinson  ( jj),  tho  Barons  of  tho  Exchequer 
held,  that  executors  cannot  be  called  upon  to  pay  legacy 
duty  upon  the  whole  of  a  residue  bequeathed  to  them  in  trust 
to  divide  the  interest  "  among  poor  pious  persons,  male 
or  female,  old  or  infirm,  in  ten  or  fifteen  pounds,  as  they 
see  fit,  not  omitting  large  and   sick  families,   if  of  good 


•islj 


(m)  See  also  Phillips  v.  Phillips, 
:]  Hare,  290. 

(»)  7  De  G.  M.  &  G.  420.  See 
also  Re  Sowerby's  Trusts,  2  Kay 
&  J.  C30. 


(o)  3  Younge  &  Jew.  544.  S.  C. 
3  Sim.  147. 

(p)  1  Or.  Mees.  &  Rose.  142. 
S.  C.  4  Tyrwli.  514. 
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character  "  (2).  This  judgment,  which  was  afterwards  affirmed 
in  the  Exchequer  Chamber  {r),  has  been  regarded,  in  effect,  as 
having  overruled  the  above  decision  of  the  Vice-Chancellor : 
And  it  has  been  observed,  that  the  11th  section  of  the  statute 
36  Geo.  III.  c.  52  (s),  on  which  much  stress  was  laid  by  the 
Barons,  and  the  Judges  in  error,  does  not  appear  to  have  been 
brought  under  his  Honor's  notice,  in  the  argument  of  the 
case  before  him. 

However,  in  The  Attorney -General  v.  Fitzgerald  (t),  v;here 
the  testator  gave  his  residuary  estate  (which  amounted  to 
13,000^.)  to  his  executors  to  be  by  them  appropriated  to  the 
education  of  the  children  of  the  poor  in  Ireland,  principally 
those  in  or  about  Limerick;  the  same  learned  Judge  held 
that  legacy  duty  was  payable  on  the  residue.  And  his 
Honor  said,  that  there  was  a  material  distinction  between 
the  case  of  Re  Fraiikl'm's  Charity  and  the  case  of  Ue 
Wilkinson :  That  in  the  former  there  was  a  gift  of  a 
perpetual  annuity  of  501.  to  be  disposed  of  in  charity ;  in  the 
latter,  the  Judges  seem  to  have  considered  that  there  was  a 
gift  of  a  sum  in  gross,  which  was  at  once  to  be  disposed  of  by 
the  executors,  apparently,  as  if  it  was  not  a  charity ;  But  that 
this  of  itself  furnished  a  material  difference  between  the  two 
cases ;  because,  if  the  bequest  was  to  be  considered  as  a 
charitable  bequest  in  its  origin,  then  the  Court  of  Chancery 
must,  of  necessity,  have  a  dominion  over  the  subject  of  the 
bequest,  and  would,  from  time  to  time,  determine  in  what 
manner  the  property  should  be  enjoyed;  and  long  before 
any  person  participated,  the  legacy  must  be  paid :  And  his 
Honor  added,  that  he  much  doubted  whether  either  portion 


I 


I  I 


(5)  If  any  of  the  objects  of  the 
above  bounty  should  have  received 
to  the  amount  of  201.  or  upwai-ds, 
by  having  been  selected  to  receive 
such  bounty  on  more  than  one 
occasion,  legacy  duty  would  attach 
on  such  amount,  and  the  duty 
would  be  calculated  according  to 
the  nearness  of  blood  of  such  indi- 


vidual, and  in  that  case  the  execu- 
tors would  be  accountable  for,  and 
bound  to  retain  the  duty  charge- 
able on  such  amount :  Ee  Wilkin- 
son, 1  Cr.  Mees.  &  Rose.  142. 

(?•)  Atty.-Gen.  v.  Nash,  1  Mees. 
&  Wels.  237. 

(n)  See  ante,  pp.  1415,  1416. 

(t)  13  Sim.  83. 
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of  the  11th  section  of  86  Geo.  III.  c.  52,  applies  to  a  case, 
where  the  whole  subject  of  the  bequest  must  be  taken  iti 
solido,  at  once,  for  the  pui-pose  of  being  applied  in  perpetuity, 
in  some  manner  that  may  be  such  that  no  one  individual 
will  ever  participate  in  the  subject  itself,  but  will  have  a 
benefit  which  results  from  the  application  of  a  large  sum 
of  money  in  some  given  manner,  not  consisting  in  the  pay- 
ment of  money :  The  learned  Judge  proceeded  to  express 
his  opinion,  that  the  legacy  in  question  was  liable  to  duty  in 
the  same  manner  as  if  it  had  been  given  to  the  trustees  for 
an  existing  school  for  the  purposes  specified.  This  view  of 
the  subject  was  recognized  and  acted  upon  by  Parke,  B.,  in 
a  similar  case,  on  a  subsequent  occasion,  Ke  Grijfiths  («), 
and  the  learned  Baron  expressed  his  concurrence  in  this 
opiiior  of  V.-C.  Shadwell.  And  in  two  subsequent  cases  (x), 
Romilly,  M.  P.,  declined  to  follow  the  case  of  Re  Wilkinson 
and  said  he  believed  that  decision  had  been  afterwards  dis- 
approved of  by  the  Court  which  decided  it.  Again  in  a 
late  case(?/),  the  Court  of  Exchequer  held,  that  a  bequest  of 
money  for  the  purpose  of  building  a  church  and  parsonage 
house,  and  of  endowing  and  repairing  the  church,  was  subject 
to  a  legacy  duty  of  101.  per  cent.  (z). 

In  cases  within  the  operation  of  the  Succession  Duty  Act, 
all  questions  of  this  kind  will  be  disposed  of  by  the  16th 
section  of  that  statute  (a). 

The  statute  39  Geo.  III.  c.  73,  after  reciting  that  "  it  is  39  Geo.  3, 
expedient  that  certain  specific  legacies  given  to  bodies  cor-    '     * 
porate,  or  other  public  bodies  and  societies,  should  be  ex-  books  be- 
empted  from  the  duties  imposed  on  legacies,"  proceeds  to  anybody  cor- 
enact,  "that  no  legacy  consisting  of  books,  prints,  pictures,  P"""****  *c.. 


(m)  14  M.  &  W.  510. 

(x)  lie  Pearcc,  24  Beav.  491. 
Harris  i-.  Earl  Howe,  2a  Beav. 
261. 

(!/)  Eo  Parker,  4  H,  &  N.  666. 


(")  The  Barons  were  of  opinion 
that  at  all  events  the  duty  waa 
payable  under  the  ICtli  sectiou  of 
the  Succession  Duty  Act. 

(a)  Ante,  p.  1420. 
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to  be  preserved 
Bliall  be  liable 
to  any  di'ty. 


Duty  on 
legacies  of 
property  in 
this  country 
belonging  to 
A  foreigner. 

Duty  on 
legacies  of 
property 
xituate  out  of 
Great  Britain. 


statues,  gems,  coins,  medals,  specimens  of  natural  history,  or 
other  specific  articles,  which  shall  be  given  or  bequeathed  to 
or  in  trust  for  any  body  corporate,  whether  aggregate  or  sole, 
or  to  the  Society  of  Serjeants'  Inn,  or  any  of  the  Inns  of 
Court  or  Chancery,  or  any  endowed  school,  in  order  to  be  Icept 
and  preserved  by  such  body  corporate,  society,  or  school,  and 
not  for  the  purposes  of  sale,  shall  be  liable  to  any  duty 
imposed  on  legacies  by  any  law  now  in  force." 

It  has  been  long  established  that  property  in  this  country, 
belonging  to  a  foreigner  who  dies  domiciled  abroad,  and 
appoints  an  English  executor,  and  bequeaths  to  English 
legatees,  is  not  liable  to  legacy  duty  (h). 

If  the  testator  was  a  British  subject  domiciled  in  Great 
Britain,  all  his  personal  property,  in  whatever  part  of  the 
world  it  may  be  situate,  is  considered  as  English  personal 
estate,  and  is  liable  to  the  duties  imposed  by  the  statutes 
on  legacies  and  successions :  For  the  rule  is,  that  personal 
property  follows  the  person,  and  is  not  in  any  wvy  to  be 
regulated  by  the  sitns  (c) :  Thus,  in  lie  Eicin  (d),  it  was  held 
by  the  Court  of  Exchequer,  that  American,  Austrian,  French 
and  Russian  stock,  the  property  of  a  testator  domiciled  in 
England,  was  liable  to  legacy  duty. 

But  it  is  clear  that  the  legacy  Acts  are  co-extensive  with 
the  limits  of  this  kingdom,  and  this  kingdom  only,  and  do 
not  extend  to  the  territorial  possessions  of  the  Crown  in  the 
colonies  (e).  Hence,  where  persons  die  domiciled  in  India, 
whose  estates,  though  the  estates  of  British  subjects,  are 
distributed  in  India,  they  are  not  chargeable  with  any  legacy 
duty  (/).  Hence,  also,  if  a  testator  die  domiciled  in  India, 
and  his  personal  estate  be  wholly  in  India,  and  his  executor 
be  resident  there,  and  the  executor  remit  to  a  legatee  in 


(i)  Re  Bruce,  2  Cr.  &  J.  436. 
S.  C.  2  Tyrwh.  475. 

(c)  See  ante,  p.  1387  et  seq. 

(d)  1  Cr.  &  J.  151. 

(e)  1  Cr.  &  J.  153.     1  Tyrwli. 


103,  by  Alexander,  L.  C.  B.  I 
Cr.  &  J.  158.  1  Tyrwh.  107,  by 
Bayley,  B. 

(/)  By  Alexander,  L.  C.  B.    I 
Cr.  &  J.  153.     1  Tyrwh.  103. 
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England,  or  to  some  other  person  in  England,  for  the  specific 
usa  of  the  legaiee,  the  amount  of  his  legacy,  it  has  uniformly 
been  held  that  no  legacy  duty  is  payable  on  such  remittance, 
inasmuch  as  the  whole  estate  is  administered  in  India,  and 
the  remittance  is  in  respect  of  a  demand  which  is  considered 
as  cstaUished  there  (//)•  Accordingly,  in  Hay  v.  Fairlie  (/<), 
n  testator,  resident  in  India,  bequeathed  to  an  infant  a  sum 
of  money  to  be  invested  in  the  Company's  securities,  of 
which  the  interest  was  to  be  applied  to  her  maintenance, 
and  the  principal  to  be  settled  upon  herself  for  life,  with 
remainder  to  her  children :  He  was  lost  on  his  voyage  to 
England,  leaving  all  his  property  in  India :  His  executors, 
resident  in  that  country,  proved  his  Will  at  Calcutta,  invested 
the  legacy  in  the  Company's  securities,  and  for  several  years 
remitted  the  interest  to  their  correspondents  in  London, 
for  the  benefit  of  the  legatee,  who  had  come  to  England  : 
A  part  of  that  interest  was  brought  into  Court  in  a  suit 
established  by  her  for  the  appointment  of  a  guardian  and  for 
the  allowance  of  maintenance,  and  an  order  was  made  for  the 
payment  to  her  guardian,  out  of  the  fund  so  created ,  of  200^. 
a-year,  as  maintenance :  And  Lord  Gifibrd,  M.R.,  Id,  that 
there  was  a  specific  appropriation  in  India  of  the  legacy, 
and  that  the  payment  of  2001.  a-year  was  not  liable  *^o  the 
legacy  duty.  So,  in  Logan  v.  Fairlie  (/),  a  testator  resident 
in  India,  and  having  all  his  property  there,  bequeathed  his 
residuary  personal  estate  to  his  brother,  J.  H.,  and  his  sister, 
H.  L.,  in  equal  shares;  but  in  case  his  sister  should  die 
before  him,  then  to  her  children  :  The  executor,  who  was  also 
resident  in  India,  having  proved  the  Will  there,  remitted  the 
residue  to  his  agent  in  England,  with  a  letter  in  which  ho 
desired  the  agent  to  appropriate  the  fund  according  to  the 
annexed  extract  of  the  Will,  by  which  it  would  be  perceived 
that  half  went  to  J.  H.  and  half  to  H.  L.  or  her  children : 
H.  L.  had  died  in  the  lifetime  of  the  testator,  leaving  nine 
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ig)  By  Sir  .T.  Leacli,  V.-C,  in 

Loj^an  V.  Fairlie,  2  Sim.  &  Stu. 
2!il. 


(h)  1  Russ.  Cluinc.  Gas.  117. 
(t)  1  Myl.  &  Cr.  59. 
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infant  children :  A  Buit  was  instituted  in  England  by  the 
children  against  the  agent,  and  also  against  the  executor  and 
J.  H.,  who  were  both  out  of  the  jurisdiction,  for  the  purpose 
of  having  a  moiety  of  the  fund  secured  :  And  it  was  hold,  by 
the  Lords  Commissioners  Pepys  and  Bosanquet,  that  no 
legacy  duty  was  payable  upon  such  moiety,  inasmuch  as  it 
had  been  appropriated  in  India. 

The  rule  was  once  supposed  to  be  different,  where,  although 
the  testator  was  domiciled  abroad,  the  assets  came  to  be 
administered  in  England:  Thus,  in  The  Attorncii -General 
V.  Cockercll  (j),  the  Barons  of  the  Exchequer  held,  that  lega- 
cies bequeathed  by  a  British  subject  resident  in  the  East 
Indies,  out  of  his  personal  estate,  to  persons  living  in  Eng- 
land are  liable  to  the  duty,  if  the  executor  proves  the  Will 
in  England,  and  pays  the  legacies  here,  notwithstanding  the 
testator  realized  and  possessed  his  property  in  India,  resided 
there,  made  his  Will  there,  and  died  there ;  and  although 
the  executors  were  in  India  at  the  time  of  their  appointment, 
and  the  Will  was  originally  proved  there.  So  in  The  Attor- 
ney-General v.  Beatsonih),  it  )vas  holdcu  by  the  Court  of 
Exchequer,  that  the  legacy  duty  is  payable  on  bequests  of 
personal  property  in  India,  by  a  Will  there,  and  administra- 
tion granted  under  it  there,  if  it  be  remitted  to  England,  and 
applied  by  another  administrator  in  Scotland,  under  adminis- 
tration granted  in  England.  Again,  in  Logan  v.  Fairlie{l), 
Sir  John  Leach,  V.-C,  expressed  his  opinion  that  if  a  part 
of  the  assets  of  a  testator,  who  at  his  death  was  resident  in 
India,  and  had  all  his  property  there,  is  found  in  England,  in 
the  hands  of  the  agent  of  his  executor,  without  any  specific 
appropriation,  and  a  legatee  in  England  institute  a  suit  here 
for  the  payment  of  his  legacy,  out  of  such  unappropriated 
assets,  then  such  assets  are  to  be  considered  as  adminis- 
tered in  England,  and  the  legacy  duty  is  payable  in  respect 
of  them. 


(j)  1  Price,  165. 
Ik)  7  Price,  560. 


(0  2  Sim.  &  Stu.  284. 


Ch.  II.]         Payable  upon  ivhat  Suhjeds. 

But  modern  decisions  appear  to  have  overruled  this  dis- 
tinction :  and  it  must  be  regarded  as  now  fully  established 
tbat  the  personal  assets  situate  in  India,  of  a  testator  who 
resides  and  makes  his  Will,  and  dies  in  India  are  not  sub- 
ject to  legacy  duty,  althorgh  such  assets  are  afterwards 
remitted  to  this  country,  by  an  executor  who  has  proved 
the  Will  in  India,  to  executors  who  have  proved  the  Will 
in  England,  and  are  administered  under  a  decree  of  tlip 
Court  of  Chancery  here.  Thus,  in  Jackson  v.  Forbes  (m),  a 
testator  born  in  Scotland,  who  resided  and  died  in  India, 
having  real  and  personal  property  there  situate,  but  no  assets 
in  England,  by  his  Will  and  testamentary  papers,  left  the 
whole  of  his  property  in  equal  divisions  to  his  four  natural 
children,  or  the  survivors  of  them,  and  their  heirs,  subject  to 
legacies  and  annuities  :  His  executors  obtained  an  Indian 
probate,  and  paid  the  debts  and  bequests,  and  converted  the 
principal  part  of  the  estate  into  money  which  they  sent  to 
their  bankers  in  England,  and  invested  it  in  the  funds  in 
their  own  names  :  Proceedings  were  commenced  in  England 
against"  the  executors,  to  determine  the  claims  under  the 
Will ;  whereupon  the  stock  was  transferred  into  the  name  of 
the  Accountant-General  of  the  Court  of  Chancery,  and  the 
Court  made  a  decree  ascertaining  the  shares  of  the  several 
claimants :  And  the  Barons  of  the  Exchequer  held  that  the 
legacy  duty  was  not  payable  on  legacies  or  shares  of  the 
residue  bequeathed.  And  this  decision  was  affirmed  in  the 
House  of  Lords  (/()•  Again,  in  Arnold  v.  Arnold  (o),  a  man 
possessed  of  personal  estates,  situate  partly  in  England,  but 
principally  in  the  East  Indies,  where  he  was  employed  in  the 
service  of  the  East  India  Company,  made  his  Will  in  the 
East  Indies,  and  died  there  :  After  specifically  bequeathing 
his  property  in  England  to  his  wife,  his  Will  gave  consider- 
able pecuniary  legacies  to  his  infant  children,  and  to  various 
other  persons,  some  of  whom  were  native  inhabitants  of  India. 
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(»i)  2  Cr.  &  J.  382. 
(n)  Atty.-Gen.    v.    Jackson,    8 
Bligli.  16.    S.  C.  nomine  Atty.- 


Gen.  V.  Forbes,  2  CI.  &  F.  48. 
(o)  2  Myln.  &  Cr.  256. 
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One  of  the  executors  lived  in  Calcutta,  and  proved  the  Will 
there,  and  having  collected  the  Indian  assets,  and  thereout 
paid  the  testator's  Indian  dehts  and  funeral  expenses,  he 
remitted  the  surplus  to  England  to  the  other  executors,  by 
whom  prohate  of  the  Will,  in  respect  of  the  property  in  Eng- 
land, had  heeu  already  ohtained  in  this  country :  In  a  suit 
instituted  in  this  Court  by  the  testator's  children  against  the 
executors,  for  the  administration  of  the  estate,  the  fund  so 
remitted  was  transferred  into  Court,  and  having  proved 
insufficient  to  pay  the  pecuniary  legacies  in  full,  it  was 
ultimately  ordered  to  bo  apportioned  among  the  different 
legatees,  in  proportion  to  their  .ospectivo  legacies :  Ami 
Lord  Cottenham  held,  that  tho  legacy  duty  was  not  payable 
in  respect  of  any  of  tho  sums  so  appropriated  to  the  re- 
spective legatees :  His  Lordship  considered  the  decision  by 
tho  House  of  Lords  in  The  Attorncji-Gencml  v.  Javkson  as 
precisely  in  point,  and  conclusive  of  the  case  before  him : 
But  the  learned  Judge  alsr  ated,  that  independently  of 
that  authority,  he  should  u  \o  construction  of  tho  Act 

(86  Geo.  III.  c.  52  {p)),  have  been  of  opinion  that  the 
legacies  in  question  were  not  legacies  given  by  the  "Will  of 
a  person  inten  led  by  the  Act :  for  when  the  Act  speaks  of 
"  any  Will  of  any  person  "  and  of  the  legacies  being  payable 
out  of  the  personal  estate,  it  must  be  considered  as  speaking 
of  persons  and  Wills,  and  personal  estates  in  this  country : 
that  being  the  limit  of  the  sphere  of  the  enactment  (q). 

It  may  be  observed  that  there  were  still  several  questions 
connected  with  these  authorities,  which  could  not  be  regarded 


(2>)  See  ante,  p.  1410  et  scq. 

(q)  The  decision  iu  this  case 
luust  not  he  uiulerstooil  as  at  all 
(lualifying  the  decision  of  the  Court 
of  Excheiiuer,  Ee  Ewin,  1  Cr.  & 
J.  151,  ante,  p.  1496.  On  the 
contrary,  it  was  deciiled  by  the 
Barons  of  the  Court  (A's  Coales, 
7  M.  &  W.  390)  that  if  a  British 
bom  subject, domiciled  iu  England, 


dies  here  and  makes  his  Will  licic, 
leaving  assets  iu  India,  wliich  iUf 
administered  by  his  executor  liuie, 
they  are  subject  to  the  legacy  lUity, 
notwithstanding  they  were  re- 
ceived iu  India  and  remitteil  to 
the  executor  here  by  an  adminis- 
trator cum  testamcnto  anncm  aji- 
poiuted  under  an  Indian  grant  of 
administration. 


Cli.  II.]         Payahle  upon  ivJiat  Subjects. 
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as  precisely   setJod    by  them.      Thus,    it   was   undecided,  British  iwn 

'  .  1  1  •        1  •  ill  mihjcct  or  II 

whether  property  situate  abroad,  or  in  this  country,  belong-  foreigner,  did 

ing  to  an  alien  who  is  domiciled  here,  is  liable  to  the  duty  :  i7t]\t ^'8^^' 

or  whether  property,  situate  in  this  country,  belonging  to  vhorevcr 

'■'■''  -  o     c  Hituate,  arc 


a  British  subject  who  dies  domiciled  in  the  British  colonies,  liable  to  tiio 
or  domiciled  in  a  foreign  country  (r),  is   so   liable.      In  a  aS.iomicile.! 
former  edition  of  this  Work,  Sir  Edward  Vaughan  Williams  '^^'"^'^'  ""  "'■^ 

'"  "  cxeiniit. 

suggested  that  the  principle  ought  to  be  applied  to  these  cases 
(as  it  appears  to  have  been  in  the  decision  of  the  case  of  Be 
Ellin)  (s),  that  personal  property  follows  the  person  and  is  to 
be  considered  as   situate  wherever   the  domicil  of  the  pro- 
prietor is  (0  ;  and  consequently,  that  if  the  deceased,  whether 
a  British  subject  or  a  foreigner,  died  domiciled  in  England, 
all  his  personal  estate,  wherever  situate,  is  to  be  regarded 
as  English  estate,  and  therefore  liable :     But  if  be   died 
domiciled  out  of  England,  then  the  whole  of  his  personal 
property,  wherever  it   h;   ipened  to  be   at   the  time  of  his 
death,  is  to  be  regarded  us  situate  in  the  country  of  domicil, 
and  therefore    exempt.     This    suggestion  has    been    fully 
justified  by  the  subsequent  decision  of  the  House  of  Lords 
in  the  case  of  Thompson,  v.  The  Advocate-General  (h)  :    There 
a  British  born  subject  died  domiciled  in  a  British  colony : 
At  the  time   of  his   death   le   was   possessed   of  personal 
property  locally  situate   in   Scotland  :     Probate  of  his  Will 
was  taken  out  in  Scotland,  for  the  purpose  of  there  adminis- 
tering this  property :  and  out  of  the  fund  thus  obtained  by 
the  executor,   legacies   were   paid    to    legatees   residing  in 
Scotland :   And,  it  was  held,  on  the  principle  above  mentioned, 
that  legacy  duty  was  not  payable  in  respect  of  these  legacies. 
In  the  course  of  the  discussion  of  this  case,  the  following 
question  was  put  by  the  House  to  the  Judges :  riz.  "  A.,  a 
British  born  subject,  born  in  England,  resided  in  a  British 


i      i 


(i)  See  Atty.-Geu.  r.  Dunn,  6  153.    See  also  Accord.    The  Coni- 

Mees&W.  511.  luissioners    of    Charitable    Dona- 

(s)  1  Cr.  &  J.  151,  ante,  p.  1496.  tioiis   r.   Devereux,   13  Sim.   14. 

(«)  See  ante,  p.  1387  ct  seq.  Cliatfield  v.  Berchtolilt,  L.  R.  12 

00  12  CI.  &  F.  1.    S.  C.  13  Sim.  Eq.  464.     L.  K.  7  Ch.  192. 
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colony  :  He  made  his  Will,  and  died  domiciled  there :  At 
the  time  of  hie  death,  he  had  debts  owing  to  him  in 
England :  His  executors  in  Eiigl.ii'd  collected  these  del)ts 
and  out  of  the  money  so  collected  paid  legacies  to  certain 
legatees  in  England.  The  question  is,  are  such  legacies 
liable  to  the  payment  of  legacy  duty  ?  "  The  Judges  were 
unanimously  of  opmiou  in  the   negative.     And  the  House 

decided  accordingly. This  case  was  afterwards   regarded 

by  the  Court  of  Exchequer  in  T!:c  Attorney-General  v. 
Xapier  (x)  as  having  definitely  settled  the  principle  above 
stated ;  and  the  Barons  decided  accordingly  a  converse  case ; 
viz.  that  where  the  intestate  was  domiciled  in  England  and 
the  property  abroad,  it  was  liable  to  the  duty. 

Accordingly  it  has  been  held  that  Succession  Duty  is  not 
payable  on  legacies  given  by  the  Will  of  a  person  domiciled 
in  a  foreign  (jountry  (//). 

The  same  principle  applies  to  cases,  where  legacies  are 
given  in  exercise  of  powers — for  though  in  such  cases  the 
rule  that  the  property  follows  the  person  can  hardly  bo 
applied,  yet  the  statute  (36  Geo.  III.  c.  52,  s.  7),  having'  put 
into  one  class  legacies  given  by  testators  out  of  personal 
estate,  or  out  of  any  personal  estate  they  may  have  had 
power  to  dispose  of,  could  not  have  intended  that  a  different 
rule  should  apply  to  different  members  of  the  class,  and  that 
duty  should  be  payable  by  the  appointees  under  the  Wills  of 
donees  of  powers  domiciled  out  of  Great  Britain,  when  no 
duty  would  be  payable  by  legatees  under  the  Wills  of  those 
persons  to  be  paid  out  of  their  personal  estates  (s).  But  the 
rule  is  different  as  to  Succession  Duty  on  testamentary 
appointments  under  English  instruments  (a). 


(j)  6  Exch.  '217,  220. 

(I/)  Wallace  c.  Atty.-Gen.,  L.  U. 
1  Ch.  1.  See  also  Atty.-O.ui.  v. 
Campbell,  L.  R.  5  H.  L.  524,  ami 
cowpure  lie  Captlevielle,  2  II.  &  C. 
985.  Atty.-Gen.  i'.  Blucher  dc 
Wahlstutt,  3  H.  &  C.  374.     lie 


Badait's  Trusts,  L.  R.  10  E(i.  288. 
And  see  cnte,  p.  144G  ()•). 

(;.)  lie  Wallop's  Trusts,  1  De  0. 
J.  &  S.  (ifiG. 

(a)  Ibid.  See  also  lie  Lovelace, 
4  De  G.  &  J.  340. 
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This  difference  is  well  illustrated  by  the  two  cases  of  The 
Attorney-General  v.  Campbell (h)  and  Lyall  \.  L;iull{c).  In 
The  Attorney-General  v.  Campbell,  A.  was  domiciled  in 
Portugal,  but  on  a  visit  to  T^ngland  made  his  Will  in  English 
form  and  appointed  executors,  some  of  whom  resided  in 
England.  He  desired  his  executors  to  collect  his  property, 
which  was  in  Portugal,  to  convert  it  into  cash,  pay  certain 
legacies  and  invest  the  residue  in  the  English  3  per  cents., 
to  appropriate  what  they  should  think  necessary  to  pay  a 
life  annuity  of  50?.  to  his  sister,  on  the  termination  of  which 
the  appropriated  fund  was  to  revert  to  and  form  part  of  his 
residuary  estate,  and  bo  divided  (like  the  rest)  among  his 
three  children.  The  executors  exactly  performed  the  direc- 
tions of  the  trust :  when  the  sister  died  the  part  appropriated 
to  satisfy  her  annuity  became  divisible  among  the  children  : 
And  it  was  held  that  this  constituted  a  succession  within  the 
meaning  of  the  second  section  of  the  Succession  Duty  Act, 
and  was  liable  to  the  payment  of  succession  duty.  The 
general  rule  is  stated  to  be  that :  Where  personal  property  is 
bequeathed  by  a  person  not  domiciled  in  this  country,  it  is 
not,  in  the  first  instance  liable  to  legacy  or  succession  duty 
on  being  paid  to  the  legatee.  But  where  the  executor 
directed  to  collect  foreign  property  and  invest  it  here,  has 
discharged  the  duty  imposed  o'  him  and  has  placed  the 
fund,  iu  the  way  required,  in  tins  country,  any  subsequent 
devolution  of  it  becomes  liable  to  duty,  though  the  party  on 
whom  it  may  devolve  ii.^y  (like  the  testator)  bo  domiciled 
abr  ad. 

T!io  case  of  Lyall  v.  Lijall  Avas  as  follows :  By  a  marriage 
settlement  executed  in  England,  the  husband  assigned  to 
trustees  (all  domiciled  and  resident  in  England)  an  English 
policy  of  assurance,  effected  on  his  own  life  for  2000?., 
payable  at  the  crpiratiou  of  six  months  after  his  death,  and 
a  sum  of  consols,  and  covenanted  to  pay  to  the  trustees 
within  three  years  the  sum  of  lOOOZ. ;  and  it  was  declared 


(6)  L.  R.  11  Er^.  378.     L.  li.  5 
IT.  L.  r)2.1. 


(c)  L.  R.  15  E(i.  1. 
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that  the  policy  moneys  and  the  lOOOil.  should  be  held  upoii 
trust  for  investment  and  payment  of  the  income  to  the  wife 
for  life,  and  then  to  the  husband  for  life  and  then  for  division 
among  the  children  of  the  marriage.  The  husband  died 
within  three  years,  having  been  at  the  time  of  his  marriage, 
and  thenceforth,  up  to  the  time  of  his  death,  domiciled  iu 
New  South  Wales.  The  wife  survived  only  three  months, 
and  left  one  child,  the  plaintiff,  who  was  also  domiciled 
abroad.  At  the  time  of  the  wife's  death  neither  the  policy 
moneys  nor  the  lOOOZ.  covenanted  to  be  paid  to  the  trustees 
had  been  paid  to  them  :  And  it  was  held  on  the  authority 
of  The  Attorney-General  v.  Ccwiphell  that  succession  duty 
was  payable  by  the  plaintiff  on  the  funds  to  which  he  became 
entitled  under  the  settlement.  By  his  Will  the  husband 
appointed  trustees  and  executors  in  New  South  Wales  to 
collect  his  residuary  estate  (which  was  all  locally  situate  in 
that  country),  and  transmit  the  same  to  trustees  and 
executors  in  England  who  v/ere  to  invest  the  funds  so  trans- 
mitted iu  England  and  pay  the  income  to  his  wife  for  life, 
and  after  her  death  to  divide  the  same  among  the  children. 
At  the  time  of  his  wife's  death  no  part  of  the  residuary 
estate  had  reached  the  hands  of  the  English  trustees,  but 
large  remittances  were  afterwards  made  to  them :  And  it  was 
held  that  no  succession  duty  was  payable  by  the  plaintiff  on 
the  funds  to  which  he  became  entitled  undei-  the  Will. 
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CHAPTER  THE  THIRD. 


BY  WHOM   THE   DUTIES   ARE   PAYABLE. 

It  will  be  observed,  by  referring  to  the  statute  36  Geo.  HI. 
c.  52,  s.  6,  that  the  duties,  in  all  cases  wherein  it  is  not 
otherwise  thereby  provided  for,  must  be  paid  by  the  executor 
or  administrator,  upon  retainer  for  his  own  benefit,  or  for 
the  benefit  of  any  other  persons,  of  any  legacy  or  part  of  any 
legacy,  or  of  the  residue  or  any  part  of  such  residue,  which 
he  shall  be  entitled  so  Lo  retaiii ;  and  also  upon  delivery, 
payment,  or  discharge  of  any  legacy  or  residue,  &c.,  to  which 
any  other  person  shall  be  entitled  (a).  It  is  the  duty  of  the 
executors  to  deduct  the  legacy  duty  when  they  pay  the 
legacy,  and  if  they  do  not  do  so,  they  are  made  personally 
responsible  (b). 

By  the  statute  45  Geo.  III.  c.  28,  s.  5  (c),  it  is  provided, 
that  the  duties  imposed  on  legacies  charged  upon,  or  made 
payable  out  of  real  estate,  &c.,  shall  be  paid  by  the  trustee  or 
other  person  entitled  to  the  real  estate  which  is  subject  to 
the  I'jgacy,  and  that  the  duty  shall  be  retained  by  the  person 
paying  such  legacy,  in  like  manner  as  is  provided,  respecting 
legacies  out  of  personal  estate,  by  the  statute  80  Geo.  III. 
c.  52  {(1).  In  the  case  of  The  Attorney-General  v.  Jackson, 
before  stated  (e),  the  land  out  of  which  the  legacy  was  payable. 


Duties  payalilo 
by  executor  or 
administrator 
unless  other- 
wise provided 
for. 


(«)  See  ante,  p.  1410. 

(b)  Ppc  Parke,  B.,  in  Tie  Saiumon, 
3  Mees.  &  W.  386.  There  is  a 
plain  distiiietion  between  legacy 
duty  aud  Kuccession  duty  in  tliia 
respect— till'  Legacy  Duty  Act  pro- 
vides that  the  executors  shall  be 
liable  to  see  to  the  payment  of  the 
duty ;  the  Succession  Duty  Act 
does  not  contain  a  similar  provi- 

W.K. — VOL.   II. 


Legacy  duty  to 
be  deducted  by 
executor  or 
administrator. 


sion  applicable  to  siuns  wliich  an 
executor  has  to  pay  under  a  cove- 
nant :  pet-  Lindley,  L.  J.,  in  Re 
Higgins,  31  C.  D,  142,  146.  As 
to  limitation  of  an  executor's  lia- 
bility by  lapse  of  time,  see  post, 
p.  1515,  and  see  ante,  p.  1411. 

(c)  See  ante,  p.  1441. 

((/)  See  ante,  p.  1410  et  seq. 

(r)  See  ante,  p.  1489. 
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had  been  devised  to  two  persons  in  moieties  ;  the  ont  moiety 
to  the  one  for  life,  and  the  other  moiety  to  the  other  in  fee : 
And  the  Court  of  Exchequer  held,  that  both  the  parties,  the 
tenant  for  life  of  the  one  moiety,  and  the  tenant  in  fee  of 
the  other,  were  liable  to  the  Crown  for  the  payment  of  the 
legacy  duty. 

The  collection  of  the  Succession  Duty  is  provided  for  by 
the  44th  and  five  following  sections  of  the  statute  16  &  17 
Vict.  c.  51,  by  which  that  duty  is  imposed  (/).  And  it  will 
be  observed,  that  by  the  interpretation  clause  {g),  the  term 
"  trustee  "  is  to  include  an  executor  or  administrator. 

It  was  decided  in  Holes  v.  Freeman  (h),  upon  the  con- 
struction of  the  Legacy  Duty  Acts,  that  a  trustee  under  a 
Will,  who  had  paid  the  legacy  duty  upon  an  annuity,  charged 
on  land,  after  the  expiration  of  four  years  from  the  death 
of  the  testator,  might  recover  the  amount  of  duty  so  paid 
from  the  legatee,  notwithstanding  a  previous  t.hsignment  of 
the  annuity  by  such  legatee  (i). 

But  a  question  may  arise,  whether  the  legacies  are  not,  by 
the  terms  of  the  Will,  to  be  paid  in  full,  free  of  the  legacy 
duty,  so  as  to  make  it  incumbent  on  the  executor  to  retain 
the  duty  out  of  the  residue,  instead  of  deducting  it  from  the 
payment  to  the  legatee  {k). 


(/)  See  ante,  p.  1471  et  seq. 

(g)  See  ante,  p.  1446. 

(h)  1  Brod.  &  Bing.  391.  S.  C. 
4  Moo.  21. 

(i)  This  case  was  recognized  and 
acted  on  in  Stow  v.  Davenport,  5 
B.  &  Adol.  366.  Bate  v.  Payne, 
13  Q.  B.  900.  A  purchaser  from 
a  legatee  is  not  necessarily  subject 
to  the  same  liability  as  the  legatee 
himself  in  this  respect :  Farwell  v. 
Scale,  3  De  G.  &  Sm.  359. 

{k)  In  such  cases,  no  duty  shall 
be  chargeable  on  the  money  to  he 
applied  to  the  payment  of  the 
duty :  See  stat.  36  Geo.  3,  c.  52, 
8.  21,  ante,  J).  1423.    A  direction 


in  a  Will,  "  I  diitjci  all  the  legacies 
left  by  my  Will  and  codicil  to  bo 
paid  free  of  legacy  duty,"  will  not 
free  property  liable  to  succession 
duty  from  that  duty :  Ee  Johnston, 
26  C.  D.  538,  554.  In  the  case  of 
Re  Johnston,  26  C.  D.  538,  it  was 
held  that  under  the  words  "  all  the 
legacies  left  by  my  Will  and  codicil 
to  be  paid  free  of  legacy  duty,"  the 
legacy  duty  was  to  be  paid  out  of 
the  estate  on  all  legacies  as  well 
pecuniary  as  specific,  the  word 
"  paid  "  not  being  sutticient  under 
the  circumstances  to  cut  down  the 
direction  to  pecuniary  legacies 
only.    See  also  Ansley  i".  Cotton, 


Ch.  III.]  By  whom  the  Duties  are  Payable. 

In  Barksdale  v.  Gilliat  (l),  the  testator  directed  all  the 
legacies  to  he  paid  at  the  expiration  of  six  months  after  his 
decease  without  any  deduction  :  And  Lord  Eldon  held,  that 
the  legatees  were  entitled  to  the  full  amount,  and  that  the 
legacy  duty  must  be  paid  by  the  executors.  So  in  Smith  v. 
Aiulerson(m),  the  testator  gave  certain  annuities,  and  directed 
them  to  be  paid  ivithout  any  deduction  whatsoever :  And  Sir 
John  Leach,  M.B.,  held,  that  the  annuities  should  be  paid 
clear  of  legacy  duty,  on  the  ground,  that,  from  the  nature  of 
the  property  out  of  which  the  annuities  were  to  be  paid, 
there  could  be  no  deduction,  except  in  respect  of  the  legacy 
duty :  His  Honor,  in  giving  judgment,  said,  that  he  admitted 
that  it  was  to  be  stated  as  the  fair  result  of  Lord  Eldon's 
judgment  in  the  above  case  of  Barksdale  v.  Gilliat,  that  his 
Lordship  considered  that  a  direction  to  pay  annuities  with- 
out deduction  would  not  extend  to  exempt  the  annuitants 
from  the  legacy  duty,  if,  from  the  nature  of  the  property  out 
of  which  the  annuities  Avere  payable,  there  was  any  other 
deduction  to  which  the  annuities  might  be  subject.  The 
correctness,  however,  of  this  view  of  Lord  Eldon's  judgment 
was  denied  by  Lord  Brougham  in  Louch  v.  Peters  (n),  and  by 
Alderson,  B.,  in  Gude  v.  Mumford  {o). 

In  Daivkins  v.  Tatham  (p),  an  annuity  was  given  by  a 
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16  L.  J.  Ch.  55,  where  it  wan  held 
that  the  general  term  "legacy" 
will  include  a  gift  of  stock,  and 
Douglas  V.  Congreve,  1  Keen,  410, 
where  it  was  held  that  the  tena 
"  pecuniary  legacy  "  will  not  have 
that  effect,  although  it  ^vill  include 
the  forgiveness  of  a  debt :  Morris 
V.  Livie,  11  L.  J.  Ch.  172.  Where 
a  particular  legacy  is  directed  to 
be  paid  free  of  legacy  duty,  and 
the  estate  is  insufficient  to  pay  all 
tiie  legacies,  the  legacy  duty  on 
the  sum  to  be  actually  received  by 
the  lL'ij[atee  must  be  paid  by  the 
executor  before  apportioning  the 
fund  available  for  the  payment  of 


the  legacies  rateably  amongst  the 
legatees:  Ee  Wilkins,  27  C.  D. 
703.  Heath  v.  Nugent,  29  Beav. 
226. 

(1)  1  Swanst.  562. 

(wi)  4  Russ.  Ghanc.  Gas.  352. 

{n)  1  M.  &  K.  489. 

(o)  2  Y.  &  C.  448. 

(p)  2  Sim.  492.  It  must  be 
observed,  that  in  the  case  already 
mentioned  of  Hales  i'.  Freeman,  1 
Brod.  &  Bingh.  391,  the  Court  of 
G.  P.  held  that  a  legatee,  to  whom 
an  annuity  was  given  "  clear  of  all 
deduction,"  was  compellable  to  re- 
fund the  amount  of  the  duty :  But 
the  point  which  might  have  been 
B  R  2 
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Will,  clear  of  all  deductions,  and  was  directed  to  be 
paid  out  of  certain  sums  of  stock  standing  in  the 
testator's  name :  And  Sir  I .  Shadwell,  V.-C,  held  that 
the  executors  were  bound  to  pay  the  legacy,  free  from 
the  legacy  tax. 

Li  Stoic  V.  Davenport  (q)-  lands  were  devised  to  the  use 
among  others,  that  M.  A.  F.  should  take,  from  and  out  of 
the  same  premises,  an  annuity  or  yearly  charge  of  500/. 
a-year,  to  be  paid  clear  of  all  taxes  and  deductions,  remainder 
to  S.  for  life,  subject  to  the  annuity:  And  the  Court  of 
King's  Bench  held,  that  the  annuity  was  to  be  paid  clear 
of  legacy  duty,  and  was  a  charge  upon  the  land ;  and  con- 
sequently, that  S.,  who  had  entered  into  possession  under  the 
devise  to  him,  and  been  compelled  to  pay  the  legacy  duty 
on  the  annuity,  pursuant  to  45  Geo.  III.  c.  28,  s.  5,  could  not 
recover  it  again  from  the  annuitant  (r). 

Again,  in  Louch  v.  Peters  (a),  a  testatrix  gave  to  L.  for  his 
life  an  annuity  or  clear  yearly  sum  of  500^.,  to  be  paid  and 
payable  half-yearly,  out  of  real  estate,  clear  of  all  taxes  and 
outgoinys :   And  it  was  held,  by  Sir  J.  Leach,  M.  R.,  and 


I'  h]i.^i 


raiseil  upon  the  construction  of 
these  words  does  not  appear  to 
have  Ijeen  noticed  by  either  the 
bar  or  the  bench ;  and  the  argu- 
ment and  decision  proceeded  on  a 
totally  distinct  ground. 

(5)  5  B.  &  Adol.  35!).  S.  G. 
Nev.  &  M.  805. 

(»■)  Whether  or  not  an  annuity 
is  to  be  free  from  any  deduction 
for  income  tax  must  depend  upon 
the  meaning  of  the  words  used  by 
the  testator,  that  is,  upon  the 
meaning  with  which  he  uses  the 
word  "deduction."  Primd  facie 
the  word  "deduction"  does  not 
include  income  tax,  because  in- 
come tax  is  not  a  deduction,  but  a 
jiayment — to  be  made  by  the  reci- 
l)ient  of  the  legacy  ;    and  there 


must  be  something  else  l)csides 
the  word  "deduction"  to  make 
the  gift  of  an  annuity  free  of  in- 
come tax.  In  the  cases  of  FestiiiL; 
t).  Taylor,  3  B.  &  S.  217.  Lord 
Lovat  V.  Duchess  of  Leeds,  2  Dr. 
&  Sm.  62.  Turner  v.  Mulliueu.x, 
1  J.  &  H.  334.  He  Banneruian's 
Estate,  21  C.  D.  105,  the  Court 
found  sufficient  to  construe  tlie 
Will  in  the  wider  sense.  In  tlie 
cases  of  Wall  v.  Wall,  15  Sim.  513. 
Lethbridge  v.  Thurlow,  15  Bcav. 
334.  Abadam  r.  Abadani,  33 
Beav.  475.  Sadler  v.  Rickanls,  4 
K.  &  J.  302.  Peareth  v.  Marriott, 
22  C.  D.  182.  Gleadow  v.  Leethani, 
22  C.  D.  269,  the  Court  was  unable 
to  admit  such  construction. 
(«)  1  M.  &  K.  489. 


Ch.  III.]  By  ivhom  the  Duties  are  Payable. 

afterwards  by  Lord  Brougham  on  appeal,  that  the  annuitant 
took  it  clear  of  the  legacy  duty. 

Further,  in  Courtoy  v.  Vincent  (t),  a  testator  directed  his 
executors  and  trustees  to  pay  certain  annuities  and  legacies 
dear  of  the  property  tax,  and  all  expenses  attending  the 
same :  And  it  was  held  by  Sir  T.  Plumer,  M.  R.,  that  the 
legacy  duty  ought  to  be  paid  out  of  the  assets  of  the  testator, 
and  that  the  annuitants  and  legatees  were  entitled  to  receive 
the  full  amount  of  their  respective  legacies  and  annuities, 
without  any  deductions  in  respect  of  legacy  duty. 

So  in  Godsden  v.  Dotterill  {u),  a  testator  bequeathed  to 
his  sister  a  legacy  of  100^.,  to  be  paid  to  her  free  from  all 
expense ;  and  it  was  held  by  Sir  J.  Leach,  M.  R.,  that  this 
legacy  was  to  be  pai  i  discharged  of  duty. 

Again,  in  Glide  v.  Mumford  (r),  a  testator  devised  to 
James  Metherell,  for  his  life,  "  one  annuity  or  clear  yearly 
sum  of  100/.,"  and  charged  his  estates  at  Chobham  with  the 
payment  of  "  the  said  annuity  or  yearly  sum  of  100/. :  "  He 
then  devised  the  estates  at  Chobham  to  trustees,  in  trust  to 
levy  and  raise  the  annuity,  and  pay  the  same  to  James 
Metherell ;  and  subject  thereto,  and  all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  same,  in  trust 
for  A.  for  life,  with  remainder  to  B,  in  fee :  And  Alderson,  B,, 
held,  that  James  Metherell  was  entitled  to  the  annuity  clear 
of  all  deductions  for  legacy  duty,  and  that  the  residuary 
estate  was  chargeable  with  the  duty  payable  thereon :  The 
learned  Baron  observed,  that  it  was  clear,  from  the  authori- 
ties on  the  subject,  that  if,  from  any  directions  contained 
in  the  Will,  an  intention  on  the  part  of  the  testator  can 
be  collected  that  the  legacy  duty  should  be  paid  by  the 
executor,  the  Court  will  carry  that  direction  into  effect : 
Aud  the  learned  Judge  denied  that  the  view  taken  by  Sir 
J.  Leach  (x),  of  Lord  Eldon's  judgment  in  Barksdale  v. 
<jilliat,  was   correct :   but  declared  his  opinion,   that  the 
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(u)  2  Yoiinge  &  Coll.  448. 
(a:)  See  ante,  p.  1507. 
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right  construction  of  it  was,  that  Lord  Eldon  considered 
the  words  "  without  deduction  "  to  mean,  in  their  ordinary 
sense,  "clear  of  all  deduction,"  and  then  went  on  to  ex- 
amine, whether,  in  the  four  corners  of  the  Will,  ho  could 
find  the  same  words  used,  in  another  sense,  or  or  in  a  more 
definite  and  limited  sense  ;  and  whether,  if  he  could  find  an 
intention  to  use  them  in  a  limited  sense,  he  could  carry  that 
intention  into  effect ;  and  upon  the  whole  he  arrived  at  the 
conclusion  that  the  words  must  he  used  in  their  ordinary  sense 
without  qualification  iy). 

But  in  Foster  v.  Ley  {z),  where  a  testatrix  bequeathed 
property  in  trust  "  to  pay  off  the  debts  of  her  first  husband, 
as  it  was  her  will  that  the  same  should  be  discharged,"  and 
the  moneys  remaining  unexpended,  to  her  nephew;  the  Court 
of  Common  Pleas  held,  that  the  creditors  ought  to  pay  the 
legacy  duty  upon  their  several  debts ;  and  that  the  matter 
having  been  overlooked  in  an  order  made  by  the  Court  of 
Chancery  for  the  payment  of  the  debts,  the  executors,  who 
had  paid  the  debts  in  full,  and  then  paid  the  legacy  duty, 
might  recover  the  amount  from  the  creditors  respectively,  in 
an  action  for  money  paid  to  their  use. 

Again,  in  Sanders  v.  Kiddell  («),  a  testatrix  gave  to 
trustees  such  a  sum  of  money  as  that  the  annual  produce 
thereof,  when  invested  in  the  funds,  would  produce  the  clear 
yearly  sum  of  5001.,  upon  trust  to  pay  the  annual  produce  to 
certain  of  her  relations  in  succession  for  life,  and  afterwards, 
as  to  one-fifth  part,  upon  trust  to  pay  it  to  M.  C.  Gascoigne 
for  his  life,  and  after  his  decease,  to  any  wife  who  might 
survive  him,  during  her  life,  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  for  liis  children :  And  Sir  L. 
Shad  well,  V.-C,  held  that  the  fund  was  not  exempted  from 
legacy  duty ;  for  that  it  appeared,  from  the  language  of  the 


(y)  See  also  Accord.  Marris  v. 
Burton,  11  Sim.  161.  Ford  v. 
Ruxton,  1  Coll.  403.  Bailey  v. 
Boult,  14  Beav.  595.  Haynes  v. 
Haynes,  3  De  G.  M.  &  G.  590. 


19  Beav.  499.  Warbrick  v.  Varley, 
30  Beav.  241.  Ee  Coles's  Will, 
L.  R.  8  Ell.  271. 

(z)  2  Bingh.  N.  S.  269. 

(a)  7  Sim.  536. 


Ch.  III.]  By  whom  the  Duties  are  Payable. 

Will,  that  the  testatrix  meant  that  what  she  had  directed  to 
be  done,  should  be  done  at  once ;  that  M.  C.  Gascoigne 
might  or  might  not  marry  a  relation  of  the  testatrix,  and  his 
children  might  be  related  in  some  degree  to  the  testatrix,  or 
they  might  not ;  and,  therefore,  that  the  word  "  clear  "  must 
be  taken  to  refer  not  to  the  legacy  duty,  but  to  the  expenses 
of  investment,  and  so  on  {h).  And  this  case  was  recognised 
and  acted  upon  by  Roznilly,  M.  R.,  in  Pridie  v.  Field  (c). 

Where  one  legacy  is  given  by  Will  free  of  duty,  and  by  a 
codicil  another  is  given  in  siihstitution  of  that  given  by  the 
Will,  and  upon  the  same  trusts,  the  substiiated  legacy  is  also 
to  be  considered  as  given  free  from  the  duty ;  because,  being 
a  mere  substitution,  it  is  prima  facie  attended  with  the  same 
incidents :  so  where  a  subsequent  addition  is  made  to  a  prior 
legacy,  the  addition  will  have  the  same  qualities  (d). 

Thus  in  Cooper  v.  Day  (e),  the  testator  gave  to  his  widow 
800/.,  payable  within  three  months  from  his  death,  and  free 
from  legacy  duty  :  He  also  gave  4,000/.  to  trustees,  payable 
to  them  within  the  same  period,  free  from  legacy  duty,  in 
trust  for  his  two  daughters,  to  be  paid  at  twenty-one,  with 
intermediate  interest  for  their  maintenance :  By  a  codicil,  the 
testator  bequeathed  to  his  wife  an  additional  sum  of  200Z.  free 
from  legacy  duty  :  he  alsv  evoked  the  legacy  of  4,000/.  and 
in  substitution  gave  in  trust  for  his  daughters  5,000/.,  *'  upon 
the  trusts,  and  to  and  tor  the  sarae  intents  and  purposes,  and 
under  and  subject  to  the  same  powers,  provisoes  and  limita- 
tions, as  expressed  in  his  Will  concerning  the  legacy  of 
4,000/. ; "  By  a  second  codicil  the  testator  revoked  the  gift  of 
5,000/.,  and  gave  in  its  place  6,000/.  to  the  same  trustees, 


(6)  In  this  case  the  testator  did 
not  use  the  words  "  clear  of  all 
deductions,"  and  besides,  the  par- 
ties were  to  take  in  succession : 
fer  Shadwell,  V.-C,  in  Marris  v. 
Burton,  11  Sim.  161, 163.  Where  a 
legacy,  the  fund  being  in  Court,  was 
assigned  by  a  deed,  which  repre- 
sented that  it  was  unincumbered,  it 


was  held  that  the  legacy  duty  did 
not  constitute  an  "  incumbrance : " 
Bliss  V.  Putnam,  7  Beav.  40. 

(c)  19  r    ,v.  497. 

{d)  By  Sir  J.  Leach,  V.-C,  6 
Madd.  31.  See  the  cases  collected, 
ante,  p.  1162,  note  (7i).  Post,  p. 
1512,  note  (i). 

(«)  3  Meriv.  154. 
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V. 


upon  tho  trusts,  &c.,  following  the  words  in  the  first  codicil : 
The  only  question  was,  whether  the  legacy  of  6,000f.  was  to 
be  paid  free  of  the  legacy  duty :  and  Sir  William  Grant 
declared,  upon  the  authority  of  the  cases  of  Leacroft  v.  May- 
nard  (/),  and  Crowiler  v.  Clowes  {(f),  that  the  substituted 
legacy  of  6,000/.  was  to  be  taken  as  exempted  from  the  legacy 
duty,  in  like  manner  with  the  original  legacy,  in  the  place  of 
which  it  was  given.  So  in  Shaftesbury  v.  Marlhoroiujh  (/(), 
a  testator  by  his  Will  gave  an  annuity  to  his  grandson,  and 
directed  the  executors  to  pay  the  legacy  duty  on  all  the 
legacies  and  annuities  given  by  his  Will :  By  a  codicil,  he 
gave  an  annuity  to  his  grandson  in  lieu  of  the  annuity  given 
by  his  Will :  And  Sir  L.  Shadwoll,  V.-C,  held,  that  the 
annuity  given  by  the  codicil  was  free  from  legacy  duty;  his 
Honor  observing,  that  when  the  thing  bequeathed  by  a  codicil 
is  given  as  a  mere  substitution  for  that  which  is  bequeathed 
by  the  Will,  it  is  to  be  taken  with  all  its  accidents  (/). 

But  in  Chatteris  v.  Young  (j ),,  the  testator  bequeathed  to 
his  daughter  50,000/.,  of  which  20,000/.  was  to  be  paid  to 
her  absolutely,  and,  as  to  the  remaining  30,000/.,  she  was  to 
receive  the  interest  to  her  separate  use  during  her  life,  and 
after  her  death,  the  principal  was  to  be  paid  to  such  person 
or  persons,  as  she  might  by  her  Will  appoint ;  and,  after 
giving  various  other  legacies,  and  bequeathing  to  the  same 
daughter  a  share  of  the  residue  of  his  personal  estate,  he 
directed  that  all  the  specific  and  pecuniary  legacies  therein- 
before bequeathed  should  be  paid  to  the  respective  legatees 
free  of  the  legacy  duty :  The  daughter  having  died  in  his 
lifetime,  he  afterwards  by  a  codicil,  "  instead  of  the  legacies 
given  to  her  by  my  Will,  which  are  now  lapsed,"  bequeathed 
to  her  husband  20,000/. :  Sir  John  Leach,  V.-C,  decreed  (A), 


(/)  3  Bro.  C.  C.  233.    S.  C.  1      v.  Lord  Harrowby,  1  De  Q.  F.  & 


Ve8.  279. 

(g)  2  Ves.  449,  450. 

(h)  7  Sim.  237. 

(t)  See   also  Accord.  Fisher  v. 
Brierley,  30  Beav.  267.   Johnstone 


J.  428,  overruling   S.   C.  Johns. 
425. 

(J)  2  Ru8B.  Chanc.  Cos.  1' ;. 

ik)  6  Madd.  30. 


Cli.  in.]   Bif  ivhom  the  Duties  are  Payahle. 

that  the  husband  was  not  entitled  to  have  the  20,000L  paid 
to  him  free  of  legacy  duty :  And  upon  a|)peal  to  the  Lord 
Chancellor,  his  Lordship  (Lord  Lyndhurat)  was  of  opinion 
that  the  legacy  given  to  the  husband  by  the  codicil  could 
not  be  considered  as  given  by  way  of  substitution  for  the 
legacy  which  the  Will  had  destined  for  his  wife,  but  was  an 
independent,  distinct,  substantive  bequest :  He  therefore  con- 
firmed the  judgment  of  the  Vice-Chancellor,  and  dismissed 
the  appeal  {I). 

lu  Byne  v.  Carrey  (w),  a  testator  by  his  Will,  bequeathed 
certain  legacies  to  charitable  institutions,  and  directed  that 
they  biiould  be  paid  as  follows,  "  Which  charitable  legacies  I 
direct  may  be  paid  out  of  my  personal  estate,  prior  to  the 
payment  of  my  debts,  and  the  said  legacies  hereby  by  me 
given  and  bequeathed  :  "  He  then  directed  "  all  his  legacies 
to  be  paid  within  two  years  after  his  decease,  free  of  any 
deduction  for  tax  or  duty :  "  By  a  codicil,  he  bequeathed 
legacies  payable  and  raiseable  immediately  :  And  the  Court 
of  Exchequer  held,  that  the  charitable  legacies,  and  the 
legacies  given  by  the  codicil  raiseable  immediately,  were  pay- 
able free  from  legacy  duty  (h). 

In  Doiu/las  v.  Congreve{o),  a  testator  gave  to  M.  S. 
50,000i.,  three  per  cent,  consols,  to  be  transferred  within  six 
months  after  his  decease,  and,  after  giving  a  variety  of  specific 
and  pecuniary  legacies,  he  directed  that  the  duty  upon  all  the 
pecuniary  legacies  thereinbefore  bequeathed  should  be  paid 
out  of  his  general  personal  estate  :  And  Lord  Langdale, 
M.R.,  held,  that  the  legacy  of  the  stock  was  not  a  pecuniary 
legacy,  and  consequently  not  exempted  under  this  clause  of 
the  Will  from  the  payment  of  legacy  duty. 

In  White  V.  Lake  (p),  a  testator  gave  several  pecuniary  and 
specific  legacies,  and  directed  that  "  all  legacies  and  bequests  " 
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(0  See  aldo  Burrows  v.  Cottrell, 
3  Sim.  375.  Early  v,  Benbow, 
ante,  p.  7,  note  (s). 

(m)  2  Cr.  &  Mees.  603.  S.  C.  4 
Tyiwh.  4'9. 


(n)    See    Accord.    Williams    v. 
Hughes,  24  Beav.  474. 
(o)  1  Keen,  410. 
Ip)  L.  R.  6  Eq.  188. 
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Out  of  what 
fund  the  duty 
is  to  be  paid. 


by  his  Will  given,  fihould  be  paid  or  satisfied  free  of  dutv, 
and  he  devised  his  residuary  real  estate  to  A.,  for  life,  and 
afterwards  upon  trust  for  sale  :  and  Lord  Romilly,  M.H., 
held,  upon  the  ordinary  meaning  of  the  words  "  legacies  and 
bequests,"  and  also  upon  the  general  construction  of  the  Will, 
that  the  legacy  duty  which  would  become  payable  on  the  pro- 
ceeds of  the  real  estate,  was  not  payable  oat  of  the  personal 
estate. 

In  Lord  Londeshorough  v.  Somen-iUe(q),  the  testator 
directed  legacy  duty  to  bo  paid  out  of  his  general  personal 
estate  on  the  annuities  and  pecuniary  legacies  given  by  the 
Will :  And  it  was  held  by  Romilly,  M.  R.,  that  the  income  of 
residuary  uninvested  personal  estate  directed  to  be  invested 
in  land  and  settled  to  uses,  was  not  an  annuity  within  such 
direction  (r). 

In  Noel  V.  Lord  Ilenley  (s),  a  legacy  was  bequeathed  to  be 
paid  out  of  the  rents  and  profits,  and  the  produce  of  the  sale 
of  a  real  estate  devised  to  be  sold  for  the  payment  of  such 
legacy,  inter  alia :  In  a  subsequent  part  of  the  Will,  this 
legacy  was  directed  by  a  general  clause,  extending  to  all  the 
legacies  before  given,  to  be  paid  in  full,  free  of  the  duty :  And 
the  Court  of  Exchequer  held,  that  the  duty  on  that  particular 
legacy  must  be  paid  out  of  the  real  fund,  and  not  out  of  the 


Exemption  of 
legatee  for  life 
extended  to 
legatee  in 
remainder. 


|[h 


[q)  19  Beav.  295. 

(r)  In  Calvert  v.  Sebbon,  2  Keen, 
672,  a  testator  bequeathed  some 
specific  chattels  and  a  sum  of  2001. 
to  A.,  and  he  directed  his  execu- 
tors to  invest  in  the  funds  such  a 
sum  as  would  produce  '2001.  a  year, 
clear  of  the  legacy  duty,  and  all 
other  deductions,  which  annual 
sum  was  to  Le  paid  to  A.  for  her 
lite,  and  after  her  deceasi.'  the 
principal  was  to  be  pai/"  to  nther 
parties ;  and  the  testator  directed 
his  executors  to  pay  the  legacy 
duty  on  the  specific  and  pecuniary 
legacies  and  yearly  sum  given  to 
A. :   A.  and  the  legatees  in  re- 


mainder, were  strangers  in  blocd 
to  the  testator  ;  so  that  the  siuiie 
rate  of  duty  was  chargeable  on  tlie 
whole  becjuest,  aud  the  full  amount 
of  the  duty  payable  at  once  (see 
ante,  pp.  1416,  1417) :  And  Loid 
Langdale,  M.  R.,  held,  that  the 
legacy  duty  was  payable  out  of 
the  testator's  residuary  estate,  both 
in  respect  to  the  interest  given  to 
A.,  .and  to  those  in  remamder; 
inasmuch  as  the  residuary  legati  e 
could  not  on  A.'s  death,  call  back 
any  part  of  the  duty  that  had  been 
paid. 

(«)  7  Price,  241.    S.  C.  m  Doin. 
Proc.  12  Price,  213. 


if* 
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personalty ;  the  exemption  from  the  duty  being  an  augmen- 
tation of  the  legacy,  and  therefore  payable  out  of  the  specific 

fund(<). 

It  may  here  be  convenient  to  notice  that  by  recent  statutes 
certain  limitations  of  time  have  been  imposed  on  the  right  of 
the  Crown  to  recover  legacy  and  succession  duties.     Thus  by 
52  &  53  Vict.  c.  7,  s.  14,  it  is  provided  that  no  person  shall, 
under  a  testamentary  document  admitted  to  probate,  or  under 
letters  of  administration,  or  under  a  confirmation,  be  liable  for 
payment  of  any  legacy,  succession,  or  estate  duty,  after  six 
years  from  the  settlement  of  the  account  in  respect  of  which 
the  duty  is  payable,  where  such  account  was  in  all  respects 
a  full  and  true  account.    And  further  that  trustees,  executors 
and  administrators,  are  not  to  be  liable  after  six  years  if  it  be 
proved  to  the  Commissioners  that  the  account  rendered  was 
correct  to  the  best  of  their  knowledge. 
By  sect.  18  of  52  &  53  Vict.  c.  7,  H  is  provided  that : — 
(1.)  A  person  may  deposit  with  the  Commissioners  an 
attested  copy  of  any  document  creating  a  liability  for 
succession  or  estate  duty,  other  than  a  testamentary 
one  admitted  to  probate. 
(2.)  A  receipt  is  to  be  given  by  the  officer  of  the  Com- 
missioners for  such  docuiLent. 
(3.)  After  such  a  receipt  has  been  given  for  a  copy  of 
such  a  document,  no  person  is  to  be  liable  for  duty 
under  it  after  six  years  from  the  date  of  notice  to  the 
Commissioners  of  the  fact  which  gives  rise  to  an 
immediate  claim  to  such  duty. 
(4.)  The  costs  of  depositing  the  copy  and  obtaining  the 
receipt  are  to  be  considered  duly  incurred  by  the 
trustee  or  executor. 
By  52  &  53  Vict.  c.  7,  s.  12,  it  is  provided  that  (1)  notwith- 
standing sect.  42,  and  any  other  provision  of  the  Act  of  1853, 
real  property  estates  and  interests  shall  not  be  liable  as  against 


Limitation  of 
timo  in  re- 
covering legacy 
and  succession 
duties. 


Power  to 
deposit  copies 
of  documents 
and  liability  t(.> 
duty  to  cease 
after  specified 
period. 
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(0  See  also  Stow  v.  Davenport, 
ante,  p.  1508.  Wilkinson  v.  Barber, 
L  R.  14  Eq.  96.    Farter  v.  St. 


Catharine's  College,  L.  E.  16  E([. 
19.  Wilson  V.  O'Leary,  L.  E.  17 
Eq.  419. 
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purchasers  or  mortgagees  for  succession  or  estate  duty  after 
six  years  from  the  date  of  notice  to  the  Commissioners  that  the 
successor  has  become  outitled,  or  from  that  of  the  first  pay- 
ment of  an  instalment  or  part  of  the  duty  or  (where  the  suc- 
cessor has  availed  himself  of  the  option  given  hy  61  &  52  Vict. 
c.  8,  3.  22),  after  two  years  from  the  time  for  payment  of  the 
last  instalment  or  part  of  the  duty,  or  in  the  absence  of  any 
such  notice  or  payment  after  the  lapse  of  twelve  years  from 
the  happening  of  the  event  (whether  before  or  after  the  pass- 
ing of  this  Act)  which  gave  rise  to  an  immediatis  claim  to  such 
duty,  or  if  such  period  expires  within  six  years  from  the  date 
of  the  passing  of  the  Act,  then  after  the  expiration  of  six  years 
from  the  last-mentioned  date. 

(2.)  The  duty  unpaid  at  the  end  of  such  periods  shall  be 
paid  by  the  successor  or  persons  mentioned  in  sect.  -A  of  the 
Act  of  1853,  other  than  the  purchaser  or  mortgagee,  and  be 
charged  upon  other  property  comprised  in  the  succession 
(unless  vested  in  the  purchaser  or  mortgagee),  and  in  the 
?]^  ;:  ,  case  of  a  mortgage  upon  the  equity  of  redemption. 
''  (3.)  A  purchaser  or  mortgagee  shall  not  for  the  purpose 

of  obtaining  the  exemption  be  bound  to  see  that  the  duty  is 
discharged  out  of  the  purchase -money  or  loan. 
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PART    THE    FOURTH.    ^ 

OF    THE    LIABILITIES    OF    AN    EXECUTOR    OK 
ADMINISTRATOR. 


BOOK    THE    FIKST.        v , 

OF  ASSETS.  '''-'   " 

Having  investigated  in  a  former  part  of  this  Work  t?>e 
quantity  of  the  estate  which  devolves  to  an  executor  or  ad- 
ministrator, it  remains,  1st,  to  consider  what  portion  of  that 
property  is  regarded  in  law  as  applicable  by  him  to  the 
satisfaction  of  the  diiferent  claimants  on  the  estate  in  his 
hands,  as  well  upon  valuable  consideration  as  volunteers : 
and,  2ndly,  to  complete  the  examination  already  commenced 
in  an  earher  stage  of  this  Treatise  ((*),  of  the  order  in  which 
that  application  must  be  made,  with  reference  to  the  priority 
subsisting  among  the  claimants  {h). 

The  property  which  will  be  ciio  fi  abject  of  these  two  in- 
quiries, is  called  assets  in  the  hands  of  the  executor  or 
administrator,  that  is,  sufficient,  from  the  French  assc^,  to 
make  him  chargeable  to  a  creditor,  and  a  legatee  or  party 
in  distribution,  so  far  as  such  property  extends. 

This  portion  of  the  estate  of  the  deceased  is  sometimes 
designated  by  the  older  writers  by  the  term  "  assets  enter 
mains,''  in  contradistinction  to  "  assets  per  descent,"  by  which 
last  expression  is  denoted  that  portion  which  descends  to  the 
heir,  and  which  is  sufficient  to  charge  him,  as  far  as  it  goes, 
with  specialty  debts  of  his  ancestor. 

(a)  Ante,  p.  850  ct  scq.  of  nho  priority  of  specialty  debt* 

(6)  This  subject  is  of  less  iiii'  hiwinf?  been  taken  iiwfty  by  32  »"t 
pnrtance  tlian  fomierly  by  reason      33  Vict.  c.  4G. 
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What  shall  be 
said  to  be 
assets  in  the 
liands  of  an 
executor : 


assets  which 
were  never  in 
the  testator : 


CHAPTER    THE    FIRST. 

OP  PERSONAL   ASSETS,    LEGAL   OR  EQUITABLE. 

X  HE  general  rule  with  respect  to  what  shall  be  said  to  be 
assets  in  the  hands  of  an  executor  or  administrator  to  charge 
him,  is  thus  laid  down  in  a  book  of  authority  (a) :  "AH  those 
goods  and  chattels,  actions  and  commodities,  which  were  of 
the  deceased  in  right  of  action  or  possession  as  his  own,  and 
so  continued  to  the  time  of  his  death,  and  which  after  his 
death  the  executor  or  administrator  doth  get  into  his  bauds 
as  duly  belonging  to  him  in  the  right  of  his  executoruhip  or 
administratorship,  and  all  such  things  as  do  come  to  the 
executor  or  administrator  in  lieu  or  by  reason  of  that,  and 
nothing  else,  shall  be  said  to  be  assets  in  the  hands  of  the 
executor  or  administrator  to  make  him  chargeable  to  a  creditor 
or  legatee." 

There  are  many  instances  in  which  property  in  the  hands 
of  an  executor,  is  regarded  as  assets,  although  it  was  never 
in  the  testator :  Thus  if  an  executor  renew  a  lease,  he  shall 
account  for  the  new  lease,  as  well  as  the  old,  as  assets  (h) ; 
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(a)  Touehst.  496. 

(&)  Anon.  2  Cli.  Cas.  208.  Brom- 
field  V.  Chichet^tcr,  2  Dick.  480. 
James  v.  Dean,  11  Ves.  392. 
■Randall  v.  Russell,  3  Meriv.  190. 
See  also  Fitzroy  v.  Howard,  3  Russ. 
C.  C.  225.  Giddings  v.  Giddings, 
ihid.  241.  Fosbrooke  v.  Balyuy,  1 
M.  &  K.  226.  Again,  where  the 
executor  or  nduiiuistnitoi'  curries 
on  the  trade  of  the  testator  or  in- 
testate, and  liuys  stock  or  material 
for  the  purpose  of  such  tratle,  the 
stock  or  materials  as  between  the 


personal  representative  and  tlie 
estate  will  belong  to  the  estate, 
subject  to  the  personal  represen- 
tative's right  to  indemnity,  Be 
Evans,  34  C.  D,  597  ;  and  will 
become  part  of  the  general  est^ite 
even  as  against  trade  crcditor!», 
unless  a  testator  has  expressly 
directed  that  the  trade  shall  be 
carried  on,  and  appropiiated  a 
part  of  his  property  for  the 
purpose.  In  such  cases  the  exe- 
cutor doing  no  more  than  his  duty 
will  be  entitled  to  be  indemuilied, 


Ch.  I.] 


Personal  and  Legal. 
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and  this  even  though  the  new  lease  to  the  executor  may  com- 
prise additional  property  to  that  included  in  the  testator's 
lease  and  at  an  increased  rent  (c).  So  if  A.  covenants  with  B.  by  contract : 
to  make  him  a  lease  of  certain  land  by  such  a  day,  and  B.  dies 
before  the  day,  and  before  any  lease  made,  A.  is  bound  to 
make  the  lease  to  the  executor  of  B.,  and  the  lease  so  made 
shall  be  assets  in  his  hands ;  or  if  A.  refuses  to  grant  the 
lease,  he  is  liable  to  make  the  executor  a  compensation  in 
damages,  which  are  also  assets  {d).  So  if  A.  promises,  on 
good  consideration,  to  deliver  to  B.  by  such  a  day  certain 
wares  or  merchandizes,  and  this  is  not  performed  in  the  life 
of  B.,  but  delivery  is  made  to  his  executor,  the  goods  will  be 
assets  in  his  hands,  as  well  as  the  money  recovered  in 
damages,  for  not  performing,  would  have  been  (c). 

Again,  chattels  which  were  never  vested  in  the  testator  in  by  remainder 
possession,  but  accrue  to  the  executor  by  remainder,  will  be 
assets  in  ^ns  hands :  Thus,  if  a  lease  be  made  to  one  for  life, 
remainder  to  his  executor  for  years  ^^/),  such  remainder  will 
be  assets  in  the  hands  of  the  executor,  though  it  were  never  « 
in  the  testator  {g).  So  where  a  lease  for  years  is  bequeathed 
to  A.  for  life,  and  afterwards  to  B.,  who  dies  before  A., 
although  B.  never  had  this  ':erm  in  him,  it  shall  be  assets  in 
the  hands  of  his  executor  (/«).  So  a  remainder  in  a  term  for 
years,  though  it  never  vested  in  the  testator's  possession, 
and  though  it  still  continue  a  remainder,  shall  be  assets  in 
the  hands  of  the  executor  ;  for  it  bears  a  present  value,  and 
is  vendible  (^(j. 

So  goods  which  have  accrued  by  increase  since  the  tes-  by  increase : 
tator's  death  are  assets  in  the  hands  of  the  executor :    Thus 
if  the  sheep  or  other  cattle  of  the  testator  bear  lambs,  &c., 
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111  the  trade  creditors  will  have 
the  benefit  of  this  indemnity.  Ex 
parte  Garland,  10  Ves.  110.  Ec 
Johnson,  15  C.  D.  548.  And  see 
imt,  p.  1682. 

(c)  Uc  Morgan,  18  C.  D.  03. 

{(l)  Wentw.  Oir.  Ex.  188,  14th 
itlit    Chupman  v.  Dalton,  Plowd. 


286.     Com.  Dig.  Assets,  (C). 

{c)  Wentw.  Off.  Ex.  188,  14th 
edit.     Com.  Dig.  Assets,  (C). 

(/)  See  ante,  p.  614  et  seq. 

(g)  Went.  Ott'.  Ex.  IbQ,  14th 
edit.    Com.  Dig.  Assets,  (C). 

(/i)  Ibid. 

(i)  I  hid. 
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after  the  testator's  death,  these,  although  never  the  property 
of  the  testator,  will  he  assets  (j).  So  if  the  executor  of  u 
lessee  for  years  enter  into  the  tenements,  the  prouts,  over 
and  above  the  rent,  shall  be  assets  (k).  Therefore,  if  an 
executor  has  a  lease  for  years  of  land  of  the  value  of  20/. 
a-year,  rendering  rent  of  101.  a-year,  it  is  assets  in  his  handB 
only  for  lOt.  over  and  above  the  rent(^).  Again,  if  an 
executor  employ  the  testator's  goods  in  trade,  the  profits 
shall  be  assets  {m)  :  And  whether  the  executor  takes  upon 
himself  to  carry  on  the  testator's  trade,  or  does  so  in  pur- 
suance of  a  provision  in  articles  of  partnership  entered  into 
by  the  deceased  (n),  or  by  direction  of  the  testator,  contained 
in  his  Will,  or  under  the  direction  of  the  Court  of  Chancery, 
the  profits  of  such  trade  shall  be  assets,  for  which  he  shall 
be  accountable.  Thus  iu  Glhhlett  v.  Head  (o),  Lord  Hard- 
wicke  held,  that  a  share  in  a  newspaper  should  be  considered 
as  the  personal  property  of  the  deceased,  transmissible  to 
his  representatives,  and  that  the  profits  of  printing  the  same 
subsequent  to  his  death  should  be  distributed  according!}-. 
And  his  Lordship  said,  that  there  were  many  cases  where 
no  part  of  the  property  of  a  testator  Ind  been  emplo3'ed  or 
made  use  of  in  carrying  on  the  business,  and  yet  the  executor 


(j)  Weiitw.  Oft'.  Ex.  190,  14tli 
edit. 

(/.)  Buckley  v.  Pirk,  1  Salk.  79. 
Wenlw.  Oft'.  E.\.  190,  191,  14th 
edit.  But  the  profits,  as  far  as  the 
amoii:it  of  the  rent,  are  received 
by  the  executor  as  tertenaut,  and 
appropriated  to  the  use  of  the 
lessor  :  1  Salk.  79,  See  post,  p. 
1637. 

(/)  Bodj'  r.  Ilargrave,  Cro.  Eliz. 
712.  Godolph.  Pt.  2,  c.  24,  s.  1. 
A  leasehohl  estate  though  not 
sold  is  assets,  ml  valorem  :  Jury  v. 
Woodhouse,  Barnes,  333.  Vincent 
V.  Sharpe,  2  Stark.  507. 

{vi)  ( iodolph.  Pt.  2,  c.  24,  s.  4. 
Com.  Dig.  Assets,  (C).    See  post, 


p.  1752. 

(w)  Generally  speaking, the  deati) 
of  a  partner,  of  itself,  dissolves  the 
partnership  :  Vullianiy  r.  Noble, 
3  Meriv.  614  :  And  even  where 
the  partners  have  covenanted  that 
they  and  their  respective  executors 
shall  continue  partners  for  a  cer- 
tain time  yet  unexpired,  the  exe- 
cutors of  the  late  partner  are  en- 
titled to  a  decree  for  a  dissolution, 
subject  to  their  liability  to  da- 
mages recoverable  in  an  action 
by  the  surviving  partnera,  for  a 
breach  of  the  covenant :  Downs  r. 
Collins,  6  Hare,  418. 

(o)  9  Mod.  459. 
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had  been  held  accountable  for  the  profits  of  the  business  as 
the  testator's  personal  estate  ( p) ;  as  in  the  instance  of 
physical  secrets  or  nostrums,  where  eveiything  was  carried  on 
with  materials  purchased  after  the  testator's  death,  and  yet 
the  nostrum  was  part  of  the  personal  estate  of  the  testator  {q). 
( p)  See  also  Moseley  v.  Rendell,      78.  But  whether  this  survivorship 


L.  R.  6  Q.  B.  338.    Abbott  v.  Par- 
fitt,  L.  R.  6  Q.  B.  346. 

{fl)  His  Lordship   further    ob- 
served that  if  the  house  of  the  tes- 
tator were  a  house  of  great  trade, 
the  executor  raust  account  for  the 
value  of  what  is  called  the  good- 
will of  it.     See  also  Worral  v. 
Hand,  Peake,  N.  P.  C.  74,  Ace. 
So  an  assignment  by  deed  of  the 
"ood-will  of  a  trade  has  been  held 
to  be  a  conveyance  of  "  property  " 
within  the  Stamp  Act :  Potter  v. 
Commissioners  of  Inland  Revenue, 
10  Exch.  147.    But  in  Spicer  v. 
James,  Rolls,  M.  T.  1830,  cited  in 
Collyer  on  Partnership,  p.  82,  where 
an  attorney  having  died  intestate, 
another  attorney,  a  friend  of  the 
family,  by  arrangement  with  the 
widow,  took  out  administration, 
and  continued  the  business  of  the 
deceased  until  her  son  came  of  age  ; 
paying  the  widow  half  the  profits  ; 
Sir  J.  Leacli  held,  that  the  good- 
will of  a  trade  of  a  personal  nature, 
as  that  of  an  attorney,  was  not  a 
subject  of  administration  and  was 
not  assets  in  the  hands  of  the  ad- 
ministrator. [See,  however,  contra, 
Smale  v.  Graves,  3  De  G.  &  Sm. 
706.]    With  respect  to  the  good- 
will of  a  business,  in  which  several 
are  partners,  it  seems  that,  as  to  a 
partnership  between  professional 
persons,  on  the  death  of  one,  the 
good-will  shall  survive  to  the  other, 
although  the  deceased  paid  a  large 
premium  on  entering  into  the  part- 
nership :  Farr  v.  Pearce,  3  Madd. 
W.E.— VOL.  II. 


of  the  goodwill  exists  in  the  case 
of  commercial  partnerships,  has 
been  questioned.  In  Hammond  v. 
Douglas,  5  Ves.  539,  Lord  Lough- 
borough determined  that  the  good- 
will or  a  tr?.do  r.nrried  on  in  pait- 
nership  without  articles,  survives, 
and  is  not  partnership  stock  :  But 
in  Crawshay  v.  Collins,  15  Ves.  227, 
Lord  Eldon  doubted  the  propriety 
of  that  decision  :  See  also  Feather- 
stonhaugh  v.  Fenwick,  17  Ves.  298. 
Wedderburn  v.  Wedderburn,  22 
Beav.  84,  104,  in  which  last  case 
it  was  laid  down  by  Romilly,  M.  R., 
that  the  goodwill  does  not  survive 
unless  by  express  agreement.  See 
also  Accord.  Smith  v.  Everett,  27 
Beav.  446.  But  though  these  cases 
establish  that  the  goodwill  is  a 
valuable  and  tangible  thing  in 
some  cases,  yet  ihe  legatee  of  the 
share  of  the  mere  goodwill  of  a 
deceased  partner  cannot  support  a 
bill  against  the  surviving  partner 
to  obtain  the  benefit  of  his  legacy, 
even  after  assent  by  the  executor  : 
Robinson  v.  Qulddington,  28  Beav. 
529.  In  a  suit  for  the  general 
administration  of  assets,  if  it  bo 
ascertained  that  the  executors  have 
been  able  so  to  deal  with  the  busi- 
ness, as  to  make  something  of  the 
goodwill,  the  legatee  may  have  a 
right  to  be  paid  in  respect  of  his 
interest  in  it :  Ibid.  Other  cases 
on  the  subject  of  the  goodwill  of  a 
partnership  business  will  be  found 
collected  and  commented  on  in  the 
Jurist  of  Dec.  2,  1805. 
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So,  in  Pitt  V.  Ptft  (r),  the  administratrix  of  a  deceased 
ropemaker  in  the  king's  yard  at  Woolwich  was  cited  in  the 
Prerogative  Court  of  Canterhury,  to  exhibit  an  Inventoi-y 
and  account :  The  deceased  had  four  apprentices ;  and  the 
question  was,  whether  the  administratrix  was  bound  to  insert 
in  the  Inventory  the  amount  of  the  wages  earned  by  them,  in 
the  yard  of  the  deceased,  since  his  death  :  And  Sir  G.  Lee 
was  clearly  of  opinion,  that  she,  who  did  not  belong  to  the 
yard,  could  have  apprentices  there  only  as  administratrix  to 
the  deceased ;  and  the  learned  Judge  accordingly  decreed 
her  to  charge  herself  with  the  profits  arising  from  the 
apprentices. 

So  chattels,  real  or  personal,  to  which  the  executor  becomes 
entitled,  after  the  death  of  the  testator,  by  force  of  a  con- 
dition, will  be  assets :  As  where  a  lease  for  years,  or  cattle, 
plate,  or  other  chattel,  was  granted  by  the  testator,  upon 
condition  that  if  the  grantee  did  not  pay  such  a  sum  of 
money,  or  do  other  acts,  &c.,  and  this  condition  is  broken  or 
not  performed  after  the  testator's  death,  the  chattel  will  be 
brought  back  to  the  executor,  and  be  assets  (s).  The  law  is 
the  same  where  the  condition  is,  that  the  testator  shall  pay 
money  or  do  any  other  act  to  avoid  the  grant :  A'^'^ordingly, 
it  has  been  decided,  that  chattels,  whether  real  or  personal, 
mortgaged  or  pledged  by  the  testator,  and  redeemed  by  the 
executor,  shall  be  assets  in  the  hands  of  the  executor,  for  so 
much  as  they  are  worth  beyond  the  sum  paid  on  their  re- 
demption (t).     And  it  was  held  at  N.  P.  by  Abbot,  C.  J.  (it). 


(r)  2  Cas.  temp.  Lee,  508. 
(s)  Wentw.  Off.  Ex.   181,  14th 
edit. 

(0  Went.  Off.    Ex.    182,   14th 
Hawkins  v.  Lawse,  1  Leon. 


edit, 
156. 


Harecourt  v.  Wrenham,  or 


Harwood  v.  Wrayman,  Moore,  858. 
1  Boll.  Rep.  56,  pi.  32.  1  Brownl. 
76.  1  Roll.  Abr.  920,  (G.)  pi.  5. 
Alexander  v.  Lady  Gresham,  1 
Li'on.  225.  A  testator  being  in- 
debted to  R.,  deposited  with  him 


a  policy  of  insurance  on  the  testa- 
tor's life,  as  security  for  the  debt, 
and  for  a  further  advance  then 
made  by  R.  ;  and  died,  leaving  R. 
and  M.  his  executors :  R.  still 
holding  the  policy,  applied  to  the 
insurers  for  the  amount  due  on  it 
(200i.),  which  they  refused  to  pnv 
unless  R.  &  M.  gave  a  receipt 
for  it  as  executors  :  They  did  fo, 
R.  making  protest  that  he  signed 
as  executor,  merely  to  satisfy  the 
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that  a  lease  which  belonged  to  an  intestate,  upon  which  the 
plaintiff  had  a  lien,  on  account  of  which  he  retained  it  in 
his  hands,  was  nevertheless  to  be  considered  as  assets  in  the 
hands  of  the  administrator,  who  had  the  power  to  redeem  it. 
But  if  the  executor  redeem  with  his  own  money  the  goods 
pledged  by  the  testator,  he  shall  be  indemnified  in  respect  to 
the  sum  he  has  disbursed  out  of  the  effects  of  the  testator, 
or,  if  necessary,  by  the  sale  of  the  chattel  itself;  and  in  that 
case  the  surplus  over  and  above  such  indemnity  shall  be 
assets  {x).  In  case  he  have  no  fund  as  executor,  and  he 
advance  the  money  out  of  his  own  purse  for  the  redemption, 
and  it  be  fully  equivalent  to  the  value  of  the  chattel,  the 
property  is  altered  by  such  payment,  and  shall  be  vested  in 
the  executor  as  a  purchaser  in  his  own  right  {y).  But  if  the 
executor  redeem  the  chattel  after  the  time  specified  for  re- 
demption is  elapsed,  then  it  is  said  that  the  chattel,  without 
any  distinction  in  respect  to  its  value,  shall  at  law  belong  to 
the  executor  in  his  own  right ;  since  in  such  case  it  must  be 
deemed  to  be  sold  to  him  by  the  mortgagee  or  pawnee,  who, 
after  the  forfeiture  is  incurred,  has  a  legal  right  to  dispose  of 
it  at  his  pleasure  to  him,  or  to  any  other  person  :  But  in 
equity,  the  excess  in  the  value  of  the  thing  beyond  the  money 
paid  for  the  redemption  shall  be  regarded  as  assets  in  the 
hands  of  the  executor  {z). 
"Assets  in  any  part  of  the  world,"  says  the  author  of  the  P'opcrty  of 

•'  ^  '         •'  tlie  testator 

Touchstone  («),  "  shall  be  said  to  be  assets  in  every  part  of  shall  be  assets 
the  world."     So  it  was  laid  down  by  Lord   Lyndhurst,  in  ^^.^  Jf  IJ^l^ 
delivering  the  judgment  of  the  Barons  of  the  Exchequer  in  ^'""''j  *|'*^y  "*' 


situate : 


insurers :  In  an  action  Ly  a 
jmlgment  creditor,  the  executors 
pleaded  plew  adminittraverimt  ex- 
cept as  to  4i.  (the  surplus  out  of  the 
200;.  after  payment  to  R.) :  And 
the  Court  of  K.  B.  held,  that  the 
executors  were  not  chargeable  with 
the  200/.  as  assets,  but  only  with 
the  surplus  after  payment  to  1{.  : 
Olahohu  V,  Rowutree,  6  Ad.  &  Ell. 


710. 

(it)  Vincent  v.  Sharpe,  2  Stark. 
N.  P.  C.  507. 

(x)  Wentw.  Off.  Ex.  182,  14th 
edit. 

(;/)  Anon.    Dyer,    2    a.    pi.    3. 
Wentw.  Off.  Ex.  182, 14th  edit. 

(;:)  Wentw.   Off  Ex.  186,  187, 
14th  edit. 

(«)  Touchst.  p.  496. 
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The  Attorney-General  v.  Dimond  (h),  that  "  the  eflFects  of  the 
testator  are  assets  wherever  situated,  whether  at  homo  or 
abroad ;  and  such  effects  as  are  in  a  foreign  country  at  the 
time  of  the  testator's  death,  although  they  remain  and  are 
wholly  administe-ed  there  by  the  executor,  are  equally  assets. 
A^ain,  it  wab  laid  down  by  Bayley,  B.,  in  the  case  Ke 
Ewin  (c),  that  if  the  testator  or  intestate  dies  entitled  to  stock 
in  the  French  or  other  foreign  funds,  and  there  is  a  deficiency 
of  assets  in  this  country  to  meet  the  debts  of  the  deceased,  it 
is  the  duty  of  the  executor  or  administrator,  to  sell  the  stock, 
and  bring  the  proceeds  into  this  country,  in  order  to  satisfy 
the  creditors :  and  if  he  neglects  to  do  so,  he  will  be  guilty 
of  a  devastavit  {d).  Accordingly,  as  early  as  the  reign  of 
James  I.,  in  Dotvdale's  Case  (e),  where  the  jury  found  that 
assets  within  the  kingdom  of  Ireland  came  to  the  hands  of 
the  executor,  it  was  resolved  that  the  finding  the  assets  to  be 
beyond  sea,  was  surplusage  ;  for  that  if  executors  have  goods 
of  their  testators  in  any  part  of  the  world,  they  shall  be 
charged  in  respect  of  them  ;  since  many  merchants  and  other 
men,  who  have  goods  to  a  great  value  beyond  sea,  are  indebted 
here  in  England  :  and  it  would  be  a  great  defect  in  the  law, 
that  those  goods  should  not  be  liable  to  their  debts. 

But  this  doctrine  has  been  questioned.  In  Storjfs  Con- 
Jlict  of  Laws  (/),  that  eminent  writer,  in  commenting  on  the 
resolution  in  Dowdale's  Case,  says,  "  This  language,  in  its 
broad  import,  is  certainly  unmaintainable  in  our  day ;  for  it 
goes  to  the  extent  of  making  a  domestic  executor  or  adminis- 
trator liable  for  all  assets  of  the  testator  or  intestate  which 


(ft)  1  Crompt.  &  Jerv.  370. 

(c)  Ibid.:  151. 

((/)  So  it  has  been  laid  down 
that  a  leasehold  estate  for  yeai-s  in 
Ireland  is  personal  assets  in  Eng- 
land, and  may  be  sold  here  by  thu 
executor  :  Bligh  v.  Lord  Darnley, 
2  P.  Wms.  622.  And  where  there 
was  a  question  as  to  the  quality 
of  an  estate  in  land  situate  in  a 


foreign  country,  the  Court  of 
Chancery  referred  it  to  a  Master, 
to  intjuire  whether  the  testator's 
interest  in  it  was  in  its  nature  real 
or  personal  :  Gardiner  r.  Fell,  1 
Jac.  &  Walk.  24. 

(«)  6  Co.  47  b.  S.  C.  Cro.  Jac. 
55. 

(/)  Ch.  xiii.  s.  514,  a. 
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are  locally  situate  abroad;  although  (f.s  it  has  appeared  in 
an  earlier  part  of  this  Work)  (g),  he  has  not,  in  virtue  of 
the  domestic  letters  of  administration,  any  authority  to 
collect  them,  or  to  compel  payment  or  delivery  thereof  to 
himself." 

In  Dowdale's  Case,  it  will  bo  observed,  the  foreign  assets 
had  actually  come  to  the  hands  of  the  executor  ;  so  that  the 
more  general  question,  embraced  by  the  terms  of  the  resolu- 
tion, did  not,  in  truth,  arise.  But  Mr.  Justice  Story  doubts 
the  authority  of  the  case,  evon  in  the  aspect  which  the  actual 
facts  of  it  present ;  observing  that  according  to  the  doctrine 
maintained  in  England  in  modern  times,  the  executor  was 
not  at  all  liable  to  be  sued  in  England  as  executor  under 
letters  testamentary  taken  out  in  Ireland  ;  and  a  fortiori  not 
for  assets  received  and  administered  in  Ireland  under  that 
appointment :  And  that  learned  Commentator  considers  it 
as  at  least  a  doubtful  question,  whether  if  an  executor  or 
administrator,  appointed  in  the  couni  .7  where  the  deceased 
died,  should  collect  assets  in  a  foreign  country  without 
obtaining  a  grant  of  administration  there,  the  assets  so 
received  would  constitute  a  part  of  the  hone  assets  which 
he  would  be  bound  to  administer,  and  for  which  he  would  be 
liable  to  account  under  the  domestic  administration  according 
to  the  domestic  laws. 

It  has  certainly  been  established  (as  there  has  already  been 
occasion  to  show)  (h),  that  although  where  different  adminis- 
trations are  granted  in  different  counLri«s.  that  administration 
is  deemed  the  principal  or  primary  one  which  is  granted  in 
the  country  of  the  domicil  of  the  deceased,  yet  each  portion 
of  the  estate  must  be  administered  in  the  country  in  which 
possession  of  it  is  taken  and  held  under  lawful  authority : 
And  that  the  administrator  under  a  foreign  grant  has  a 
right  to  hold  the  assets  received  under  it  against  the  home 
administrator,  even  after  they  have  been  remitted  to  this 
country  (i).    The  only  mode,  it  seems,  of  reaching  such  assets 
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Administration 
granted  in 
different 
countries  ; 

principal 
administration 
that  granted 
by  country  of 
domicil : 

estate  must  be 
administered 
in  the  country 
where  posses- 
sion is  taken. 


(3)  See  Ante,  pp.  300,  365. 
(A)  Ante,  pp.  365,  366. 


(i)  Ante,   pp.    365,    366,    1389. 
Story's  Confl.  ch.  xiii.  s.  518.   See, 
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Relation  o£ 
principal 
ndministration 
to  that  granted 
in  foreign 
country. 


Liability  of 
executor  to 
account  for 
assets  out  of 
England. 


is  to  require  their  transmission  or  distribution,  after  all 
the  claims  against  the  foreign  administration  have  been 
duly  ascertained  or  settled  (A).  Again,  though  the  right  of 
the  home  executor  or  administrator  to  an  ancillary  probate 
or  grant  of  administration  in  a  foreign  country  is  usually 
admitted,  by  the  comity  of  nations,  as  a  matter  of  course  (/), 
yet  this  new  administration  is  made  subservient  to  the  rigbta 
of  creditors  and  other  claimants  resident  within  the  countiy 
where  it  is  granted  ;  and  the  rcshhtiim  is  transmissible  to  tlio 
country  of  the  original  adminiHtration  only  when  a  fmal 
account  has  been  settled  in  the  proper  tribunal  where  the 
new  administration  is  granted,  upon  the  equitable  principles 
adopted  by  its  own  law,  in  the  application  and  distribuiion 
of  the  assets  found  within  its  jurisdiction  (»/). 

The  liability  of  an  executor  or  administrator  to  account  for 
assets  out  of  England  would  seem  to  depend  upon  his  relation 


to 


foreign  assets.     It  would  set  ii  from  the  decision 


111 


however,  Sandilands  v.  Innc'^,  3 
Sim.  263.  In  that  case  it  appeared, 
that  Erskine  Kimmo  cl'udinte.-tiito 
at  Madras  ;  and  William  Fairlie,  a 
creditor  of  the  deceased,  took  ont 
letters  of  administration  to  him  in 
the  Supreme  Court  there  :  Faiiiic 
afterwards  came  to  England,  and 
obtained  letters  from  the  Preroga- 
tive C'ourt  of  Canterbury  :  After- 
wards one  of  the  intestate's  ne.\t 
of  kin  jirocured  the  latter  admi- 
nistration to  be  revoked,  and  let- 
ters to  be  granted  to  hiniser :  He 
then  filed  a  bill  against  Fa'rlie, 
praying  for  an  account  of  the  effects 
of  the  intestate,  both  in  India 
and  in  this  country,  which  had 
been  possessed  by  Fairlie  :  It  was 
objected,  that  the  bill  being  filed 
by  the  plaintiff  in  the  character  of 
pei-sonal  representative  only  of  the 
deceased,  and  not  also  as  one  of 
the  next  of  kin,  he  was  not  en- 


titled to  sue  for  an  account  of  tlir 
assets  of  the  deceased  po.'<sessed  by 
Fairlie  in  India,  but  only  of  the 
assets  possessed  by  him  in  tliis 
country  :  Sir  L.  Shadwell,  V.-t'., 
said,  that  if  Fairlie  hud  brought 
any  of  the  intestate's  assets  from 
India  to  this  country,  the  plaintill' 
would  clearly  be  entitled  to  have 
an  account  taken  as  to  them  ;  and 
that  the  taking  of  that  account 
would,  incidentally,  make  it  ne- 
cessary to  have  an  account  takiu 
of  all  the  assets  possessed  by  Fairlie 
or  iiis  agents  in  India.  See  also 
Hervey  v.  Fitzi^atrick,  Kay,  421. 
Ante,  p.  369.  Maclaren  v.  Stain- 
ton,  16  Beav.  279. 

{Jc)  Story's  Confl.  ch.  .\iii.  s.  518. 
Ante,  p.  852. 

(/)  See  ante,  pp.  301,  365  (/i). 

(m]  Eames  v.  Hacon,  18  C.  U. 
:U7.  Story's  Confl.  ch.  xiii.  s.  5i;!. 
Arte,  p.  852. 
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Kw\n(}  V.  Orr-Ewing  (n),  that  where  the  same  person  has 
vestcil  in  him  English  and  foreign  assets,  then,  whether 
the  English  administration  be  major  or  minor,  principal  or 
ancillary,  the  English  courts  of  equity,  if  called  upon  so  to 
do  by  I  person  entitled  to  claim  in  the  administration,  will, 
if  the  administrator  be  within  the  jurisdiction,  judicially 
adiniiiister  the  whole  of  the  assets  vested  in  him.  In  a  case 
where  one  has  not  only  identity  of  trustees  with  the  legal 
personal  representatives  here  and  abroad  and  unity  of  the 
trust  which  they  have  to  perform,  as  was  the  case  in  Ewhuj 
V.  On-Ewing,  there  is  no  dilKculty,  and  the  whole  estate  c.&w 
be  administered,  as  regards  both  English  and  foreign  asset-., 
ill  tht  'ghsh  courts;  where,  however,  the  only  utle  of  the 
English  ^  >  rsonal  representative  is  under  an  English  probate 
or  letters  of  administration  to  the  English  assets,  the  adminis- 
tration, beyond  that  which  is  necessary  for  the  payment  of 
English  creditors,  may  not  conveniently  be  conducted  by  the 
English  courts,  especially  if  the  deceased  is  of  foreign  domi- 
cile and  those  entitled  to  the  surplus  of  his  estate  after  the  pay- 
ment of  his  debts  are  foreigners  ;  in  such  a  case  the  surplus  of 
English  assets  after  payment  of  all  debts  proved  in  England, 
might  properly  be  ordered  to  be  j'aid  over  to  the  adminis- 
trator in  the  country  of  the  deceased's  domicile.  Where, 
however,  the  deceased  is  of  English  domicile,  the  English 
Courts  assume  the  power  to  make  a  general  decree  for 
administration  of  the  whole  estate  of  any  testator  or  intestate 
who  may  have  died  leaving  assets  in  several  countries  in 
respect  of  which  several  grants  of  probate  or  administration 
(whether  principal  or  ancillary),  might  have  been  obtained, 
working  out  such  a  decree  in  the  best  way  practicable  as  to 
assets  not  within  the  local  jurisdiction.  Lord  Selborno  in 
delivering  his  opinion  in  the  House  of  Lords  in  Ew'uuj  v. 
Orr-Etving  (o),  cited  with  approval  the  589th  section  of  Story 
on  Equity  Jurisprudence,  Chap.  IX.:  "Courts  of  Equity 
of  the  country  where  the  ancillary  administration  is  granted 


(n)  9  A.  C.  34. 


(o)  10  A.  C.  514. 
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(and  other  Courts,  exercising  a  like  jurisdiction  in  cases 
of  administration),  are  not  incompetent  to  act  upon  such 
matters,  and  to  decree  a  final  distribution  of  the  assets  to 
and  among  the  various  claimants  having  equities  or  rights  in 
the  funds,  whatever  may  be  their  domicil,  whether  it  bo  that 
of  the  testator  or  intestate,  or  be  in  some  other  foreign 
country.  The  question  whether  the  Court,  entertainin"  the 
suit  for  such  a  purpose,  ought  to  decree  such  a  distribution, 
or  to  remit  the  property  to  the  forum  of  the  domicile  of  the 
party  deceased,  is  treated,  not  so  much  as  a  matter  of 
jurisdiction,  as  of  judicial  discretion,  dependent  upon  the 
particular  circumstances  of  each  case.  There  can  be,  and 
ought  to  be,  no  universal  rule  on  the  subject.  But  every 
nation  is  bound  to  lead  the  aid  of  its  own  judicial  tribunals 
for  the  purpose  of  enforcing  the  rights  of  all  persons  having  a 
title  to  the  fund,  when  such  interference  will  not  be  productive 
of  injustice,  or  inconvenience,  or  conflicting  equities,  which 
may  call  upon  such  tribunals  for  abstinence  in  the  exercise  of 
their  jurisdiction."  But,  as  already  stated,  wherever  there  are 
two  sets  of  personal  representatives,  one  appointed  by  the 
tribunal  of  the  country  where  the  testator  was  domiciled,  and 
another,  and  a  different  set  of  persons,  appointed  repre- 
sentatives in  another  countiy  where  there  happens  to  be 
personal  estate,  questions  will  arise  as  to  what  are  the  rights 
of  the  executors  in  the  country  of  the  domicile  as  against 
the  ancillary  administrator,  and  when,  and  at  what  stage, 
the  trustees  and  executors  of  the  country  of  domicile  require 
the  ancillary  administrator  to  hand  over  to  them  the  assets 
collected  under  the  ancillary  administration  {p).  It  would 
seem  that  wherever  you  have  assets  within  the  jurisdiction, 
and  a  person  accountable  for  those  assets  also  within  the 
jurisdiction,  a  Court  of  Equity  will,  if  called  upon  so  to  do, 
make  a  general  decree  for  judicial  administration,  even  though 
there  may  be  assets  abroad  and  the  deceased  be  of  foreign 
domicile,  but  that  the  English  courts  in  the  course  of  the 

(j>)  See|?er  Cotton,  L.J.,  in  Re  Orr-Ewing,  2«:  C.  D.  456,  467. 
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English  action  will  not  allow  proceedings  to  bo  carried  further 
than  is  convenient  according  to  the  comity  of  Courts,  and 
would  adopt  the  proceedings  of  the  Courts  of  the  country  of 
the  domicile  of  the  deceased  according  to  the  necessities  and 
exigencies  of  the  case  (7).  The  English  Court  could,  of  course, 
if  there  was  pending  a  suit  in  the  courts  of  the  country  of  the 
deceased's  domicile,  in  which  all  questions,  which  could  arise 
in  the  course  of  the  administration,  could  be  decided,  stay 
the  English  action  and  prevent  it  going  on  here  vexatiously 
and  unnecessarily  (r). 

It  has  sometimes  been  asserted  that  the  duty  of  the 
personal  representative  of  a  deceased  of  foreign  domicile 
acting  here  under  a  subsidiary  grant  of  administration  is 
to  pay  the  creditors  and  duties  in  the  state  under  whose 
authority  he  is  acting,  and  to  remit  the  balance  to  the 
personal  representative  in  the  state  or  country  of  the  domicile 
of  the  deceased,  and  an  argument  is  sought  to  be  based  ou 
this  assertion  that  the  Courts  of  a  country  other  than  that 
of  the  domicile  of  the  deceased  ought  not  to  judicially 
administer  assets  not  comprised  in  the  subsidiary  grant,  even 
though  the  administrator  or  trustee  of  these  goods  happen 
himself  to  be  within  the  jurisdiction  of  the  Courts  of  the 
country  from  which  the  subsidiary  grant  issues  and  amenable 
to  it.  The  case,  however,  of  Ec  Kloehc  (s),  seems  to  shew 
that  the  assertion  on  which  the  argument  is  founded  is  itself 
mthout  foundation,  for  it  was  decided  in  that  case  by 
Pearson,  J.,  that  in  the  administration  of  the  English  estate 
of  a  deceased  domiciled  abroad,  foreign  creditors  are  entitled 
to  dividends  i)ari  passu  with  English  creditors.  In  the  case 
of  Re  Boyse  (t),  it  was  held  by  Malins,  V.-C,  that  although 
judgment  has  been  given  for  the  administration  of  an  estate, 
the  Court  has  no  power  to  restrain  a  foreign  creditor  from 
proceeding  in  a  foreign  Court  against  the  administrator ; 


II 
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(q)   Stirling   Maxwell   v.   Cart- 
wright,  11  C.  D.  522. 
(r)  See  per  Cotton,  L.J.,  in  Re 


OiT-Ewing,  22  C.  D.  456,  469. 
(s)  28  C.  D.  175. 
It)  15  C.  D.  591. 
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but  that  if  judgment  were  obtained  in  the  foreign  Court 
against  the  administrator  by  default,  it  would  only  be  treated 
in  the  administration  action  as  prima  facie  evidence  of  the 
debt. 

Generally  nothing  which  is  assets  can  be  recovoi-ed  by 
process  of  law,  except  by  the  administrator  acting  under  the 
authority  issuing  out  of  the  Court  whose  process  is  sought 
to  be  enforced  {u)  ;  but  there  are  some  apparent  exceptions  to 
thit  rule  :  one  is  where  assets  have  come  into  the  jurisdictiou 
by  being  remitted  to  the  agent  of  a  foreign  administrator :  iu 
such  a  case  the  foreign  administrator  may  sue  his  agent 
without  taking  out  letters  of  administration  iu  the  country  to 
the  forum  of  which  he  is  resorting.  Thus,  in  Eamcs  v. 
llacon  {x),  where  an  intestate  died  domiciled  in  Ireland,  and 
letters  of  administration  were  granted  in  Ireland,  and  the 
Irish  administratrix  instructed  her  attorneys  to  procure 
letters  of  administration  in  India  for  her  use  and  benefit, 
and  t'^oy  did  so,  and  having  received  the  Indian  assets,  ami 
paid  the  Indian  debts,  and  remitted  tho  net  proceeds  lo 
their  agents  in  England,  it  was  said  by  Jessel,  M.R.,  and 
Baggallay,  L.J.,  that  the  Irish  administratrix  would  have 
been  entitled  to  sue  the  agents  i:i  England  even  if  she  hiiJ 
not  had  the  Irish  letters  of  administration  resealed.  Agaui, 
in  lie  Macnichol{y),  it  wao  held  that  where  judgment  hful 
been  obtained  in  a  foreign  Court  by  the  foreign  admniis- 
trator  of  a  creditor  against  an  English  debtor  who  had  since 
died  and  whose  estate  was  being  administered  in  England, 
that  the  foreign  administrator  could,  prove  without  taking  out 
English  administration  to  his  intestate. 

If,  however,  the  English  Courts  do  undertake  the  judicial 
administration  of  assets  of  a  deceased  person  of  foreign 
domicile,  they  will  administer  such  assets  generally,  as  tur 
as  they  can  ascertain  the  law,  according  to  tho  law  of  tk : 
deceased's  domicile  the   lex  domicilii,  but  the  priorities  of 


(«)  Femandes'  Executors'  case, 
L.  tt.  5  Ch.  314. 


(x)  18  C.  D.  347. 
(V)  L.  U.  19  EcL.  61. 
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creditors  will  be  governed  by  the  lex  fori.  Thus,  in  Black- 
wood  V.  The  Queen  {z),  it  was  held  by  the  Privy  Council  that 
although  the  law  of  the  testator's  domicile  governs  the  foreign 
personal  assets  of  his  estate  for  the  purpose  of  succession  and 
enj  xifiiii-,  yet  those  assets  are  for  the  purpose  of  legal  repre- 
sentation, of  collection  and  administration,  as  distinguished 
from  distribution  among  the  successors,  governed  by  the  law 
of  their  own  locality,  and  not  by  that  of  the  testator's 
doniicil.  ~^^ 

By  the  statute  5  Geo.  II.  c.  7,  s.  4  (a),  it  is  enacted,  that  5  Gen.  'j,  c.  7. 
"the houses,  lanu:,  negroes,  ;ind  other  hereditaments  and  real  ne"roes  &c.  ' 
estates,  situate  or  being  wit  lin  any  of  the  said  plantations  '?  *''*'  v^^'^^^- 
[l^ritish  plantations  in  America]  belonging  to  any  person 
indebted,  shall  bo  liable  to  and  chargeable  with  all  just  debts, 
duties,  and  demands  of  what  nature  or  kind  soever,  owing 
by  any  such  person  to  hi)  Majesty,  or  any  of  his  subjects, 
and  shall  and  may  be  assets  for  the  sati.  faction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable 
to  the  satisfaction  of  debts  duo  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies,  proceedings  and 
process  in  any  Court  of  law  or  equity,  in  any  of  the  said 
plantations  respectively  for  seizing,  extending  lelling,  or  dis- 
pofiing  of  any  such  houses,  lands,  negroes  and  other  here- 
ditaments and  real  estates  towards  the  satisfaction  of  such 
debts,  duties  and  demand;,,  and  in  like  manner  as  personal 
estates  in  any  of  the  said  plantations  respectively  are  seized, 
extended,  sold  or  disposed  of,  for  the  satisfaction  of  debts." 

In  the  case  of  Thomson  v.  Grunt  (/>),  Alexander  Donald- 
son devised  plantations  in  Jamaica  to  several  trustees,  whom 
also  he  appointed  his  executors  :  Of  these,  Thomson  alone 
proved  the  Will  in  the  Prerogative  Court  of  Canterbury  ;  and 
Grant,  Campbell,  Meeb'n,  and  Green  proved  it  in  Jamaica ; 
Thomson  died,  and   Grant,  who  was  one  of  his  executors, 


(--)  8  A.  C.  82. 

(o)  Tlu.s  Ajt  has  been  repealed 
by  Stat.  Law  Rev.  Act,  1887.  It 
Imd  lii'eu  already  repealed  as  to 
negroLi  l)y  stut.  37  Geo.  3,  c.  Hi). 


Theconipen.sal'on  funtl  for  slaves  in 
Jamaica  was  held  to  be  le^'al  assets 
in  Lyou  r.  Colville,  1  Coll.  44!). 

(b)  1    Russ.    Chanc.    Cas.   540, 
note  to  Player  v.  Foxhall. 
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proved  his  Will  here  in  the  Prerogative  Court :  Both  Thom- 
son and  Grant  were  creditors  of  Donaldson  to  a  large 
amount :  In  a  suit  which  was  instituted  ':>y  Thomson  on 
behalf  of  himself  and  other  creditors,  for  the  administration 
of  Donaldson's  estato,  and  which  was  afterwards  revived  by 
Grant,  the  devise  of  the  plantations  had  boon  declared  frau- 
dulent as  against  creditors,  and  Grant  had  been  appointed 
consignee  :  Grant  then  claimed  to  be  entitled  to  retain,  in 
priority  to  the  other  creditors,  out  of  the  balances  in  his 
hands  as  consignee,  both  the  debt  due  from  Donaldson  to 
him  individually,  and  also  the  debt  due  to  hixn  as  the  exe- 
cutor of  Thomson  :  And  Sir  Thomas  Plumer,  M.R,,  held 
that  Grant  was  entitled  as  executor  to  retain  both  debts  out 
of  the  balances  in  question :  His  Honor  said  that  the  exe- 
cutor's right  of  retainer  over  personal  property  was  clear; 
and  by  the  Act  of  Geo.  II.,  plantations  in  Jamaica  are  con- 
verted, with  respect  to  the  payment  of  debts,  into  personal 
assets,  and,  as  such,  are  possessed  by  the  executor :  Grant, 
therefore,  was  in  a  situation  in  which  he  could  not  sue  either 
for  the  debt  due  to  himself  personally,  or  for  that  which  he, 
as  the  executor  of  Thomson,  had  the  sole  legal  right  to 
demand :  His  coming  over  to  this  country,  and  acting  as 
consignee,  could  not  take  away  from  him  a  right  which 
attached  on  the  property  in  his  hands :  That  property  was 
personal  assets,  and  in  all  respects  to  be  administered  as 
such :  In  the  character  of  consignee  he  retained  only  the 
charges  incident  to  that  situation :  As  an  executor,  he  was 
entitled  to  retain  both  debts  (c). 

It  seems  that  even  before  this  statute,  it  was  held  that  a 
ioreign  plantation,  though  an  inheritance,  yet  being  in  a  foreign 
country,  was  to  be  looked  upon  as  a  chattel  to  pay  debts,  and 
a  testamentary  thing  (d). 

It  was  held,  however,  in  Charlton  v.  Wright  (e),  that  not- 


(c)  See  also  Manning  i*.  Spooner 
;3  V28.  118. 

(il)  Noel  ('.  Robinson,  2  Venti 
dQ8.    See  aleo  Blaukai'd  v.  GuUly, 


4  Mod.  226. 

(e)  12  Sim.  274.     See  also  Lyou 
V.  Colville,  1  Coll.  440,  472. 
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withstanding  West  India  estates  are  made  legal  assets  by  this 
statute,  they  may  be  devised  so  as  to  make  them  equitable 
assets.  But  this  was  afterwards  overruled  in  the  Pri^y 
Council,  in  Turner  v.  Cox  (/). 

By  statute  9  Geo.  IV.  c.  33  {ff),  after  reciting  that  doubts 
have  arisen  whether  and  to  what  extent  the  real  estates  of 
British  subjects  and  others  (not  being  Mahomedans  or  Gen- 
toos),  situate  within  the  jurisdiction  of  his  Majesty's  Supreme 
Courts  of  Judicature  in  India,  are  liable  as  assets  in  the 
hands  of  executors  and  administrators,  to  the  payment  of  the 
debts  of  their  deceased  owners,  it  is  declared  and  enacted, 
"  That  Avhenever  any  British  subject  shall  die  seised  of  cv 
entitled  to  any  real  estate  in  houses,  lands,  or  hereditaments, 
situate  within  or  being  under  the  general  civil  jurisdiction  of 
his  Majesty's  Supreme  Court  of  Judicature  at  Fort  William, 
in  Bengal,  Fort  St.  George,  and  Bombay  respectively,  or 
whenever  any  person  (not  being  a  Mahomedan  or  Gentoo) 
shall  die  seised  of  or  entitled  to  any  such  real  estate,  situate 
within  the  local  limits  of  the  civil  jurisdiction  of  the  sume 
Courts  respectively,  such  real  estate  of  such  British  subject 
or  other  person  as  aforesaid  (not  being  a  Mahomedan  or 
Gentoo)  is  and  shall  be  deemed  assets  in  the  hands  of  his  or 
her  executor  and  administrator,  for  the  payment  of  his  or  her 
debts,  whether  by  specialty  or  simple  contract,  in  the  ordinary 
course  of  administration  "  (r/). 

Section  2  declares  and  enacts  that  the  executor,  &c.,  may 
sell  such  real  estate  for  the  payment  of  the  debts,  and  make 
a  good  title  to  a  purchaser. 

By  section  3,  "  In  any  suit  or  action  to  be  commenced  and 
prosecuted  in  any  of  the  said  Courts  respectively,  against 
such  executor  or  administrator  as  aforesaid,  for  the  recovery 
of  any  debt  or  demand  due  and  owing  by  such  testator  or 


9  Ueo.  4,  c.  33, 


Whenever 
any  liritisli 
siilijects  or 
]iur.sons  not 
being  Mulio- 
mcdiins  or 
(xentoos,  sLall 
(lie,  entitled 
to  any  real 
estate  in 
India,  such 
estate  shall  be 
deemed  assets 


{/)  8  Moo,  P.  C.  288. 

(,//)  Repealed  except  OS  to  estaten 
of  persons  dying  before  1  Jan.  1866, 
by  St.it.  Law  Rev.  Act,  1873. 

{g)  Real  estate  in  India  being 


made  by  this  statute  personal  as- 
sets, it  is  unnecessary  to  make  the 
heir  a  party  to  an  administration 
suit :  Story  v.  Fry,  1  Y.  i!c  Coll. 
Ch,  C.  603. 


f  .tccutorr.  may 
sell  such  real 
estate  for  tho 
l>ayincnt  of 
debts  : 

in  any  action 
for  debt,  the 
executor  may 
1)0  charged 
with  the  full 
anidunt  of 
such  real 
estate  : 
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intestate  in  his  lifetime,  and  at  the  time  of  his  death,  such 
executor  or  administrator  shall  and  may  be  charged  with  the 
full  amount  in  value  of  such  real  estate  as  aforesaid,  not 
exceeding  the  actual  net  proceeds  of  such  estate  when  sold 
by  the  sheriff,  as  assets  in  the  hands  of  such  executor  or 
administrator  to  be  administered." 

What  assets  The  general  rule  has  long  been  established,  that  an  exe- 

shall  be  con- 

sidered  as  cutor  or  administrator  shall  not  be  charged  with  any  other 
80*88  to  ('liiip'o  goods  as  assets  than  those  whicJi  come  to  his  hands  (h). 
the  executm- :  j]^^  considerable  difficulty  exists  in  ascertaining  what  is  to 
be  esteemed  such  a  coming  to  the  hands  of  the  executor  or 
administrator :  It  is  said  in  Wcntworth's  Office,  of  an  Exe- 
cutor (i)  that  if  the  testator  at  the  time  of  his  death  has  a 
stock  of  sheep  in  Cumberland,  bullocks  in  "Wales,  fat  oxen 
in  Bucks,  money,  household  stuff,  and  plate  in  Loudon,  and 
his  executor  dwells  at  Coventry,  viz.,  far  from  all  these 
places,  the  executor  has  such  an  actual  possession  presently 
upon  the  testator's  death,  that  he  may  maintain  trespass 
against  any  stranger  taking  them  away  or  spoiling  them ; 
and,  therefore,  that  author  considers  it  doubtful  whether  this 
shall  not  be  such  a  possession  in  the  executor,  and  such  a 
coming  of  these  goods  to  his  hands  as  to  charge  him  with 
payment  of  debts  and  legacies,  and  make  his  own  goods 
liable  instead  of  them.  However  it  was  laid  down  by  Lord 
Holt,  in  Jenkins  v.  lHomhc{k),  that  if  an  executor  live  at 
London,  and  the  goods  of  which  the  testator  died  possessed 
are  at  Bristol,  although  the  executor  has  such  an  immediate 
possession  of  them  that  he  may  maintain  trover  in  his  own 
name  against  any  converter  of  them,  and  the  damages  recovered 
shall  be  assets  in  his  hands,  yet  if  he  do  not  recover  so  much 
in  damages  as  really  the  goods  were  worth,  and  that  nappens 
not  through  any  fault  of  his,  he  shall  answer  for  no  more  than 
he  recovers  (Z). 


{h)  Read's    case,  5  Co.   33,  b. 
34,  a. 

(i)  P.  227,  14th  edit. 


{k)  6  Mod.  181. 

{I)  See  also  Com.   Dig.  Assets 
(D). 
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Again,  upon  the  supposition  that  goo-is  come  fully  into  the 
possession  and  liands  of  an  executor  or  administrator,  but  are 
afterwards  wrongfully  taken  from  him,  a  question  arises 
whether  such  goods  shall  be  considered  assets  in  his  hands  : 
There  are  some  authorities  for  asserting  that  things  taken  out 
of  the  possession  of  the  executor  are  assets  in  his  hands  (m), 
unless  they  were  taken  by  the  Queen's  enemies  («)•  But  it 
should  seem,  that  an  executor  or  administrator  stands  in  the 
condition  of  a  gratuitous  bailee ;  with  respect  to  whom  the 
law  is,  that  he  is  not  to  be  charged  without  some  default  in 
him  (o) :  Therefore,  if  any  goods  of  the  testator  are  stolen  from 
the  possession  of  the  executor,  or  from  the  possession  of  a 
third  person,  to  whose  custody  they  have  been  delivered  by  the 
executor,  the  latter  shall  not  be  charged  with  these  as 
assets  (2'). 

Again,  if  a  trespasser  takes  goods  out  of  the  possession  of 
an  executor  or  administrator,  although  he  is  bound  to  sue  the 
trespasser,  if  known,  yet  the  executor  or  administrator  shall 
not  be  answerable  in  assets  for  more  than  he  recovers  in  the 
suit :  But  if  he  orbits  to  sell  the  goods  at  a  good  price,  and 
afterwards  they  are  taken  from  him,  then  the  value  of  the 
goods  shall  be  assets  in  his  hanls,  and  not  what  he  recovers ; 
for  there  was  a  default  in  him  (q).  Again,  if  the  goods  be 
perishable  goods,  and  before  any  default  in  the  executor  to 
preserve  them,  or  sell  them  at  due  value,  they  are  impaired, 
he  shall  not  answer  for  the  first  value,  but  shall  give  thi\t 


(m)  Read's  case,  5  Co.  34,  a. 
Bi-thell  V.  Stanhope,  Owen,  132. 

{a)  Wentw.  Off.  Ex.  234,  14th 
edit. 

(0)  Wentw.  Off.  Ex.  235,  14th 
edit.    Com.  1 )!;,'.  A  sets  (D). 

(p)  Jones  V.  Lewis,  2  Ves.  Sen. 
210.  Job  V.  Jol),  6  C.  D.  562. 
Wentw.  Oir.  Ex.  236,  14th  edit. 
Cnin.  Pig.  Assets  (D).  A  contrary 
rule  was  said  to  prevail  at  law 
prior  to  the  Judicature  Act.    See 


( 'ro.'^se  V.  Smith,  7  East,  258,  259. 
Xow,  however,  the  rule  at  law  ami 
in  e(iuitv  is  tlie  smne  (Judic.  Act, 
1873,  sect.  25,  sub-sect,  11),  rnd  an 
executor  is  not  chargeable  except 
in  the  case  of  wilful  default :  Job 
V.  Job,  uhi  sup.  See  post,  pp.  1704, 
1705. 

{q)  Jenkins  v.  Plombe,  6  Mod. 
181,  182.  Wi^'htwick  v.  Lor<l,  6 
H.  L.  C.  234,  235,  p'!''  Lord 
WeusU'ydttle. 


... 

I  - 

t.    - 

— 

J'lJ 


l;fl 


4      i.. 
PI 


I|     i 
J 


ll 


'in 


1 1 
i 


1586 


Glioses  ill 
action  how 
far  assets. 


Of  Assets. 


[Pt.  IV.  Bk.  I. 


matter  in  evidence  to  discharge  himself  (r).  So  if  the 
testator's  sheep  or  other  heast  die,  or  if  his  ships  perish  bv 
tempest,  the  executor  shall  not  he  charged  with  them  as 
assets  (s). 

With  respect  to  that  part  of  the  estate  of  an  executor  or 
administrator  which  consists  of  choses  in  action,  the  law  has 
long  been  settled,  that  although  debts  of  every  description 
due  to  the  testator  are  assets,  yet  the  executor  or  administra- 
tor is  not  to  be  charged  with  them  till  he  has  received  the 
money  (t) :  So  if  the  executor  or  administrator  recovers  any 
damages  or  compensation  for  any  injury  done  to  the  personiil 
estate  of  the  testator  before  or  since  his  decease,  or  for  the 
breach  of  any  covenant  or  contract  made  with  the  testator  («), 
or  with  himself  in  bis  representative  character  (x),  all  such 
damaf^es  thus  recovered  shall  be  assets  in  his  hands,  the  costs 
and  charges  of  recovering  them  being  deducted  (y) :  but  he 
shall  not  be  charged  with  them  until  he  has  reduced  them  into 
possession  yz) :  Thus  in  Williams  v.  Innes  (a),  in  order  to 
prove  assets  in  the  hands  of  the  defendants,  who  were  execu- 
tors, an  account  rendered  by  them  was  given  in  evidence,  in 
which  they  stated  that  1,000^  had  been  awarded  as  due  to  the 
testator's  estate  from  a  person  who  had  been  jointly  concerned 
with  him  in  underwriting  policies  of  insurance :  But  Lord 


(j)  Jenkins  v.  Plombe,  6  Mod. 
181. 

(s)  Wentw.  Off.  E.k.  236,  14th 
edit.  Com.  Dig.  Assets  (D).  Post, 
\>.  1704. 

(t)  Cc^ni.  Dig.  Assets  (D).  Bac. 
Abr.  E.\oiu  (H)  2. 

(it)  (Jo.  Lit.  144,  a.  1  Roll. 
Abr.  920.  Exors.  (G),  pi.  4,  5. 
(iodolph.  Pt.  2,  c.  24,  s.  1,  2. 
Bac.  Abr.  Exors.  (H)  2.  Com. 
Dig.  Assets  (C). 

(x)  Bee  ante,  p.  762  et  seq. 

(;!/)  Wentw.  Off.  Ex.  191,  14th 
edit.      If   the  testator  recover  a 


judgment  for  debt  and  costs,  and 
his  executor  sue  out  a  sci.fa.  upon 
that  judgment,  the  debt  and  costs 
due  to  the  testator  are  assets  whoii 
received  ;  but  the  sum  due  fur 
costs  to  the  executor  is  only  )>y 
way  of  indemnity  to  himself,  and 
is  not  assets:  Per  Parke,  B.,  in 
Smedley  v.  Philpot,  3  M.  &  ^\'. 
586. 

(s)  Qodolph.  Pt.  2,  c.  24,  s.  5. 
Jenkins  v.  Plombe,  1  Salk.  207.  1 1 
Vin.  Abr.  239,  240.  See  also  Luwu 
V.  Peskett,  16  C.  B.  500. 

(a)  1  Campb.  364. 
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Ellenboroup[h  held,  that  this  was  not  sufficient  proof  of  assets, 
as  it  did  not  show  that  any  part  of  the  sum  awarded  had  been 
received  by  the  executors. 

But  such  debts  or  damages  will  be  regarded  as  assets, 
although  never,  in  point  of  fact,  received,  if  they  be  released 
by  the  executor :  for  the  release,  in  contemplation  of  law, 
shall  amount  to  a  receipt  {h).  So  if  the  executor  take  an 
obligation  in  his  own  name  for  a  debt  due  to  the  testator,  he 
shall  be  equally  chargeable  as  if  he  had  received  the  money ; 
for  the  new  security  has  extinguished  the  old  right,  and  is  a 
qmsi  payment  (c). 

And  it  has  been  laid  down,  that  where  an  executor  sues  for 
money  had  and  received  to  his  use  as  executor,  the  debt  or 
damages  is  assets  immediately  :  for  if  the  money  was  had  and 
received  by  the  defendant,  by  the  consent  or  appointment  of 
the  executor,  it  was  assets  in  his  hands  forthwith ;  and  if 
without  his  consent,  yet  the  bringing  the  action  is  such  a  con- 
sent, that,  upon  judgment  obtained,  it  shall  be  assets  imme- 
diately, without  execution  {d). 

This  subject  will  be  further  discussed  hereafter,  when  the 
nature  ot'  a  devastavit  by  an  executor  or  administrator  b:  con- 
sidered (c). 


1537 


There  may  be  personal  property  of  the  testator  or  intestate,  Next  nvo|i| 
to  which  his  personal  representative,  as  such,  is  entitluil,  uluucli. 
which  is  not  assets  in  his  hands,  by  reason  of  not  being 
vendible:  For  example,  the  patron  of  a  church  grants  lu  tlio 
testut/or  the  next  avoiduuco,  and  the  church  becomes  void  ; 
and  the  testator  dies  before  he  presents  :  After  his  death  his 
executor  presents,  and  has  the  benefit  of  preferring  his  son 
or  his  friend :  Yet  this  shall  make  no  assets  in  his  hands ; 


{h\  Cnckc  V.  Jenner,  Holi.  (iO. 
Biiglitmau  v.  Keighley,  Cro.  Eliz. 
43. 

('•)  Nordeu  r.  Lv\%  2  Lnv.  ISt). 
Hosier  r.  Arundel),  3  Bof.  &  Pull. 
7.    Partridge  v.  Court,  6  ^fice, 

W.E,— VOL.  ir. 


419,  420,  421.    Spfirkes  v.  Hestnl, 
22  Benv.  587. 

{(1)  Jenkins  v.  Plombe,  1  Sulk. 
207.     S.  0.  0  Mod.  181. 

(«)  Infra,  Pt.  iv.  Bk.  Ii.  Ch,  U. 
§  II.,  p.  ICaO  cl  scj. 
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OHice  for 
jreavs. 


because  he  could  not  lawfully  take  money  to  present  (/).  J]ut 
if  a  stranger  presents,  and  gets  his  clerk  admitted,  and  the 
executor  recovers  damages  in  a  quare  impcdit,  the  money  so 
recovered  will  be  assets  (r/)  :  And  if  the  testator  had  died 
before  the  church  had  become  void,  then,  because  the  exe- 
cutor might  lawfully  have  sold  it,  it  should  seem  that  he  will 
be  charged  with  the  value  as  assets,  if  he  has  neglected  a 
proper  opportunity  to  make  a  sale  (h). 

A  grant  for  years  of  an  office  is  assets  in  the  hands  of  the 
executor  or  administrator  of  the  grantee  (i). 


Estates  pur 
uiitir  vie. 

Jlcfore  the 
Wills  Act, 


The  statute  of  Frauds  (29  Car.  II.  c.  3,  s.  12),  after 
enacting  that  estates  ^'H'"  nutre  vie  shall  be  devisable  by  a 
Will  in  writing,  signed  by  the  devisor  or  by  some  otlicr 
person  in  his  presence  and  by  his  express  directions,  and 
attested  and  subscribed  in  the  presence  of  the  devisor  by 
three  or  more  witnesses  (/.:),  proceeds  to  enact,  that  if  no 
such  devise  thereof  is  made,  the  same  ahull  be  chargeable  iii 
the  hands  of  the  heir,  if  it  shall  come  to  him  by  special 
occupancy,  as  assets  by  descent ;  ai^d  in  case  there  shall  bo 
no  special  occupant,  it  shall  go  to  the  executors  or  adminis- 
trators of  the  grantee,  and  shall  be  assets  in  their  hands, 
^t  must  be  remarked  that  this  statute  does  not  declare  to 
whom  the  residue  or  surplus,  which  shall  remain  in  the 
hands  of  the  executors  or  administrators,  shall  belong,  in 
(!ase  the  estate  goes  to  them  under  the  statute  :     And  in  the 


(/)  AVeiitw.  Off.  Ex.  173,  Uih 
edit.  Godolph.  Pt.  2,  c.  24,  s.  8. 
See  also  Lord  Tenterden's  jndg- 
ani-ut  in  Eeiniell  r.  Bishop  of  Lin- 
coln, 7  B.  &  C.  195. 

(g)  Wentw.  Off.  Ex.  173,  14th 
edit.  Godolph,  Pt.  2,  c.  24,  s.  8. 
Sale  V.  Bishop  of  Lichfield,  Owen, 
99.  Smnllwood  v.  Bishop  of  Lich- 
field, 1  Leon.  SOf). 

(/i)  Wentw.  Off.  Ex.  173,  14th 


(i)  Sir  Geor£,'e  Reynel's  case,  9 
Co.  97,  a.  Schellingur  v.  Blnckerby, 
1  Ves.  Sen.  347. 

(/c)  Lands  lield  under  leases  for 
lives  will  pass  Ly  a  devise  inider 
the  words  "  lands  and  heredita- 
ments : "  Fitzroy  v.  Howard,  3 
Buss.  Clianc.  Cis.  223  :  See  also 
Woigall  r.  Brome,  G  Sim.  9!); 
and  the  Wills  Act,  1  Vict.  c.  20, 
8.26. 
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case  of  Oldham  v.  Pickerinff  (Z),  it  was  detormincd,  that  such 
residue  was  not  distributable  amongst  the  next  of  kin ;  for, 
notwithstanding  the  alteration  by  tlie  statute,  the  estate 
remained  freehold.  This  gave  occasion  to  the  passing  of  the 
stat,  14  Geo.  II.  c.  20,  s.  9,  which,  after  reciting  the  statute 
of  Car.  11.,  and  that  doubts  had  arisen,  where  no  devise  was 
made  of  such  estates,  to  whom  the  surplus  of  such  estates, 
lifter  the  debts  of  such  deceased  owners  thereof  are  fully 
satisfied,  shall  belong,  enacts,  "that  such  estates  pur  autre 
vie,  in  case  there  be  no  special  occupant  thereof,  of  which  no 
devise  shall  have  been  made  according  to  the  said  Act  for 
Prevention  of  Frauds  and  Perjuries,  or  so  much  thereof  as 
shall  not  have  been  so  devised,  shall  go,  be  applied  and 
distributed,  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate." 

Neither  of  these  statutes,  however,  provides  expressly  for 
the  case  of  a  tenant  jno'  autre  vie  dying  intestate  us  to  that 
estate,  but  having  made  a  valid  Will  of  his  personalty  :  or  in 
othof  words,  the  statutes  omit  to  state  whether  the  surplus 
shall  in  such  case  go  according  to  the  personal  estate  disposed 
of  by  the  Will,  ci  as  undisposed  of  personal  estate  {m).  Nor 
is  any  provision  made  by  these  statutes  for  the  surplus 
which  may  be  in  the  hands  of  an  executor  or  administrator 
as  special  occupant.  Both  these  points  were  fully  considered 
by  toi'd  F'ldiin  |n  l||0  ciiso  of  Bipley  v.  Waterwurth  {n)i 
There  luucta  \^^  jjeeu  limited  to  a  man,  his  executors,  admi- 
nistrators, iihtt  assigns,  pur  autre  vie :  He  died,  having 
published  Lib  Will  (not  attested  according  to  the  Statute  of 
Frauds),  aul  appointed  an  executor,  and  made  a  residuary 
bequest  of  his  personal  estate :  There  were  four  distinct 
claimants,  the  heir-at-law,  the  residuary  legatee,  and  the 
next  of  kin ;  and  a  claim  was  made  by  the  executor  for  his 
own  benefit :  For  the  heir-at-law  it  was  urged,  that  it  was 
real  estate,  viz.,  a  descendible  freehold ;  that  it  would  not 

(l)  2  Sulk.  404.  S.  C.  Civrth.  nucing,  71,  iiotu  by  Morlcy  and 
376.  Cooto. 

(i»)  Hee  Watkins    on    Ouiivoy-  (u)  7  Ves.  425.  ----■-.- 
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pass  by  an  unattested  Will,  and  an  executor  could  not  at 
common  law  take  an  special  occupant ;  and  therefore,  tbc 
heir-at-law  was  entitled :  For  the  residuary  legatees  and  next 
of  kin  it  was  urged,  that  an  executor  might  at  common  law 
take  an  estate  pur  autre  vie,  as  special  occupant ;  and  that 
even  prior  to  the  Statute  of  Frauds,  it  was  assets  in  his 
hands  ;  and  that  it  would  be  strange  if  (the  statute  providing, 
that  where  there  is  no  special  occupant,  it  shall  go  to  tho 
executor)  it  should  not  go  to  the  executor  where  it  is 
expressly  given  to  him ;  and  that  the  executor  would,  as 
special  occupant,  take  it  as  personal  estate,  chargeable  with 
debts,  and  subject  to  application  as  personal  estate  after 
debts  paid  :  The  Lord  Chancellor  was  of  opinion,  that  it 
could  in  no  event  go  to  the  heir ;  that  it  did  not  belong  to 
the  executor ;  and  that,  as  between  the  next  of  kin  and 
residuary  legatee,  the  executor  was  in  equity  a  trustee  for 
those  to  T  Dm  the  testator  had  given  the  personal  estate, 
by  a  Will  sufficient  to  pass  personal  estate,  and  therefore; 
he  must  be  considered  as  holding  it  for  the  residua.y 
legatee  (o). 

With  respect  to  estates  2^ur  autre  vie  of  any  deceased 
person,  who  shall  not  have  died  before  the  1st  day  of 
January,  1838,  the  statute  1  Vict.  c.  26,  after  repealing  the 
above-mentioned  statutes  of  Car.  11.  and  Geo.  II.,  and 
enacting,  by  section  3,  that  the  power  of  every  person  to 
devise  his  estate  shall  extend  to  estates  pur  autre  vie, 
whether  there  shall  or  shall  not  be  any  special  occupant 
thereof,  auJ  whether  the  same  shall  be  a  coi*poreal  or 
incorporeal  hereditament,  proceeds  to  enact,  by  section  6, 
that  "if  no  disposition  by  Will  shall  be  made  of  any  estate 
pur  autre  vie  of  a  freehold  nature,  the  same  shall  be  charge- 
able in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee- simple ;  and  in  case  there  shall 

(o)  Watk.  Convey.,  edition  by  392  :  and  the  observations  of  Lord 
Morley  and  Coote,  p.  71,  note.  Lyntlhnrst,  in  Fitzroy  v.  Howard, 
See  also  James  v.  Dean,  11  Ves.      3  Russ.  Cbanc.  Gas.  230. 
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W  no  special  iccupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  custouiary  freehold,  tenant-right,  customary  or 
copyhold,  or  of  any  other  tenure,  and  whether  a  corporeal 
or  incori)oreal  hereditament,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by 
virtue  of  the  grant;,  and  if  to  same  shall  come  to  the 
executor  or  administrator  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  this  Act,  it  shall  be  assets  in  his 
hands,  and  shall  go  and  bo  applicil  and  distributed  in  the 
same  mannr^r  as  the  personal  e^iate  of  the  testator  or  in- 
testate" (j?). 

The  effect  of  these  statutes  is  not  to  convert  estates  2>'('" 
vMre  vie  in  land  into  pure  personalty  or  moveables.  It  is 
merely  that  such  estates  are  in  some  cues  to  be  applied  in 
the  same  manner  as  personal  estate.  The  t.  .-.ult  is  that 
exemption  from  the  duties  imposed  by  the  kiracy  duty  Acts 
cannot  be  claimed  in  respect  of  such  estates  when  they  form 
part  of  the  estate  of  a  person  having  a  foreign  domicil  on  the 
ground  that  " mobilia  seqnantur  personam:"  neither  can 
exemption  be  claimed  on  the  ground  that  such  estates  are 
real  property  and  therefore  not  within  th(j  Legacy  Duty  Acts, 
for  by  the  Wills  Act  (s.  6)  it  is  pr  vided  that  such  estates 
shall  be  assets  in  the  han^ls  of  the  executor  or  administrator 
and  shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate ; 
and  by  36  Geo.  III.  c.  52,  s.  20,  estates  pur  autre  vie 
applicable  by  law  in  the  same  manner  as  personal  estate 
shall  be  charged  with  the  duties  thereby  imposed  as  personal 
estate  (q). 


In  the  case  above  cited  of  Ripley  v.  Waterivorth,  Lord  Property  to 
Eldon  observed,  with  respect  to  the  claim  of  the  executor  executor  is 
for  his  own  benefit,  that  he  doubted  whether  an  executor  or 


entitled  as 
•persona 


administrator  ever  takes  anything  as  such  which  he  will  not  ^s'^'a'"- 

iv)  See,  as  to  the  construction      Ante,f.  602,  note  (a), 
of  this  section,  Eeynolds  v.  Wrif^ht,  (</)  See  Chatfield  v.  Berchtoldt, 

2  De  G.  F.  &  J.  590.  25  Beav.  100.      L.  R.  7  Ch.  192. 
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be  bound  to  apply  as  personal  estate  of  the  testator  or  intes- 
tate (r) :  And  in  Milner  v.  Hareicood  (s),  his  Lordship, 
recurring  to  his  decision  in  liiplcy  v.  Watcrworth,  said,  "  I 
have  determined,  and  I  see  no  reason  to  dissent  from  it, 
that,  where  the  executor  is  the  special  occupant,  taking  as 
executor,  he  must  hold  that  as  all  other  property  taken  by 
an  executor,  and  therefore  distributable  in  this  Court." 
From  this  principle  it,  seems  to  be  a  necessary  deduction, 
that  whenever  personal  estate  is  limited  to  executors  or 
administrators,  as  purchasers,  they  will  take  for  the  benefit 
of  the  persons  entitled  to  the  personal  estate.  There  has 
already  been  occasion,  in  a  previous  part  of  this  Treatise  (t), 
to  state,  at  some  length,  the  authorities  which  are  connected 
with  this  question. 

The  absolute  property  of  the  goods  must  have  been  vested 
in  the  testator,  in  order  to  make  them  assets  in  the  hands  of 
the  executor  (//).  Therefore,  if  the  testator  takes  a  bond  for 
another  in  trust.,  and  dies,  this  is  not  aesets  in  the  hands  of 
his  executor :  So  if  the  obligee  assigns  over  a  bond,  and 
covenants  not  to  revoke,  and  dies,  that  bond  is  not  assets  in 
the  hands  of  the  executor  of  the  obliges  (r). 

So,  too,  all  property  vested  in  the  testator  as  sole  trustee 
whxch  may  have  been  devised  or  bequeathed  by  his  Will  to 
his  executors  will  not  of  course  be  assett'  in  their  hands. 
The  amount  of  such  trust  property  which  will  come  to  the 
hands  of  the  executor  in  cases  of  the  death  of  a  sole  trustee 
after  the  81st  December,  1882,  has  been  much  increased  by 
sect.  30  of  the  Conveyancing  Act,  1881,  which  prorldes 
that; — "Where  an  estate   or  interest    of    inheritance,  or 


(r)  7  Ves.  438. 

(s)  18  Ves.  250,  273. 

It)  Ante,  pp.  991,  1002  et  seq. 

(h)  Bac.  Abr.  Exors.  (H)  1. 
See  Piirker  v.  Baylis,  2  B.  &  P. 
78. 


Salk.  79,  But  in  Byrn  ;-.  Godfrey, 
4  Ves.  C,  it  was  held  that  a  piu- 
missory  note  given  to  tlie  testator 
was  assets,  notwithstanding  Jiia 
declaration  to  his  executor  that  lie 
never  meant  to  call  loir  payment 


(t))  Deering    v.    Torrington,    1      of  it. 
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limited  to  the  heir  as  special  occupant,  in  any  tenements  or 
hereditaments,  corporeal  or  incorporeal,  is  vested  on  any  trust 
or  by  way  of  mortgage,  in  any  person  solely,  the  same  shall 
ou  his  death  notwithstanding  any  testamentary  dispc  sition, 
devolve  to  and  become  vested  in  his  personal  representatives 
or  representative  from  time  to  time,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them  or  him;  and, 
accordiugly,  all  the  like  powers,  for  one  only  of  several  joint 
personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  toge- 
ther, to  dispose  ox  and  otherwise  deal  with  the  same,  shall 
belong  to  the  deceased's  personal  representatives  or  repre- 
sent&'^^ive  from  time  to  time,  with  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  equities,  and  obligations,  as  if  * 

the  same  were  a  chattel  real  vesting  in  them  or  him ;  and, 
for  the  purposes  of  this  section,  the  personal  representatives 
for  the  time  being  of  the  deceased  shall  be  deemed  in  law  his 
heirs  and  assigns  within  the  meaning  of  all  trusts  and 
powers  "  (^).  ,     .  ^-  ,r^-   .   ■   ■  . :  .  .   '• 

It  is  necessary  in  this  place  to  advert  to  the  nature  of  Terms  atteml- 

.  ant  on  tlio 

terms  attendant  on  the  inheritance  (/y).     When  a  term  for  inheritiinco  of 
years  before  December  81,  1845,  was  created  for  a  particular  rprior°to  Dec, 
pm-pose,   as   for   raising   money   for  payment   of  debts,   or  "^^»  i8'i-''-l 
portions  for  younger  children,  and  the  purpose  for  which  the 
term  was  created  was  satisfied,  the  termor  was  considered  in 
';quity  as  8  trustee  for   the  owner  of  the  inheritance ;  and 
though  at  law  the  term  was  deemed  a  term  in  gross  in  such 


(.c)  By  sect.  45  of  the  Copyhold 
Ad,  1887  (50  &  51  Vict.  c.  73),  it 
is  provided  that :  "  The  thirtieth 
section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  shall 
not  apply  to  land  of  copyhold  or 
custoniavy  tenure  vested  in  the 
tenant  on  the  Court  Holla  of  any 
.aanor  upon  any  trust  or  by  way 
of  mortgage." 


(;/)  But  by  stat.  8  &  I>  Vict, 
c.  112,  after  Dec.  31,  1845,  all 
terms  attendant  on  the  inheritance 
shall  determine,  unless  for  the 
purpose  of  protection  in  certain 
cases,  against  incumbrances.  See 
Cottrell  V.  Hi.ghes,  15  C.  B.  532. 
Plant  v.  Taylor,  7  H.  &  N.  211. 
Owen  V.  Owen,  3  H.  &  C.  88. 
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trustee,  yet  in,  equity  it  followed  the  fee,  and  was  looked  upon 
as  completely  consolidated  with  it  (z)  :  Hence  it  was  not 
regarded  as  personal  assets  Li  the  hands  of  the  executor  of 
the  person  entitled  to  the  fee,  but  as  real  assets  which 
went  to  his  heir  (a).  Yet  this  must  not  be  understood  of 
every  term  which  attended  the  inheritance:  for  where  a 
termor  purchased  the  freehold  and  inheritance,  and  took  a 
conveyance  thereof  in  the  nsme  of  a  trustee,  although  the 
term  in  himself  was  attendant  on  his  equitable  fee-simple, 
yet,  at  his  death,  it  was  assets  in  the  hands  of  his  personal 
representatives  (h). 


Fmil  for 
Hp«ciiic 
purpoHCS  not 
general  assetti. 


It  must  be  observed,  that  executors  or  administrators  can- 
not be  in  a  better  condition,  with  respect  to  the  estate  of  the 
deceased,  than  he  himself  would  have  been  in  ;  and  therefore 
they  cannot  employ  as  general  assets,  property  which  he 
would  have  been  bound  to  apply  to  a  particular  purpose  (c) : 
Thus,  in  Hassall  v.  Smithers  (d),  a  remittance  in  bills  and 
notes  for  a  specific  purpose,  viz.,  to  answer  acceptances,  was 
received  by  an  administrator,  in  consequence  of  the  death 
of  the  party  to  whom  the  remittance  was  made  :  and  it  was 
held,  that  the  special  purpose  operated  as  a  lien,  and  that 
the  sum  remitted  could  not  be  applied  by  the  administrator 
as  general  assets. 

Other  instances  may  occur,  where  personal  property  may 
be  in  the  hands  of  the  executor,  and  yet  not  applicable  to 
any  but  a  special  purpose :  Thus,  in  Parry  v.  Ashhy  (c), 
the  testator  charged  his  real  estate,  which  consisted  of  one 
house  only,  with  an  annuity  to  his  widow,  and  subject  to  that 

(.j)  See  Watk.  Convey,  48,  note      Beloey,  L.  E.  2  Eq.  210.    L.  R.  2 


by  Morley  and  Coote. 

(«)  Tiffin  V.  Tiffin,  1  Vern.  1. 
Thruxton  u,  Atty.-Qen.,  1  Vern. 
341. 

(6)  Dowse  I'.  Percival,  1  Verii. 
134.  Thnuton  v.  Atty.-Gen.,  1 
Vern.  341.  Guuter  v.  Gunter,  23 
Betiv.  671.    See  also  Belaney  v. 


Ch.  138, 

(c)  See  Ace,  fer  Lord  Ellen- 
borough  in  Taylor  v.  Plumer,  3 
M.  &  S.  578  :  and  per  Littledale, 
J.,  in  Ashby  v.  Ashby,  7  B.  &  C. 
453. 

(rf)  12  Ves.  119. 

(c)  3  Sim,  97, 
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annuity  ha  devised  it  to  Sarah  Ashley  in  fee,  and  appointed 
her  bis  executrix :  The  testator  had  insured  the  house ;  and 
on  the  expiration  of  the  policy  a  few  months  after  his  death, 
it  was  renewed  by  Sarah  Ashley  :  The  house  was  afterwards  , 
burnt  down  :  And  Sir  L.  Shad  well,  V.  C,  held,  that  as  she, 
being  executrix,  renewed  the  policy,  it  must  be  taken  that 
she  did  so  in  the  character  of  executrix  (/) :  But  his  Honor 
was  of  opinion,  that  the  proceeds  of  the  policy  could  not  bo 
considered  as  iiart  of  the  testator's  personal  estate,  but  that 
they  were  affected  with  a  trust  for  the  benefit  of  the  parties 
interested  in  the  real  estate  (</). 
Where  a  deed  is  set  aside  as  fraudulent  against  any  of  the  Property 

assigned  in 

creditors  of  the  deceased,  the  property  becomes  assets,  and  fraud  of 
subsequent  creditors  are  let  in  (/t).  An  absignment  within  '^^^  '  ^^ 
the  statute  13  Eliz.  c.  5,  is  utterly  void  against  creditors, 
and  the  property  assigned  is  assets  in  the  hands  of  ^he 
executor  (i)-  The  question  as  to  what  is,  and  what  is  not,  a 
fraudulent  conveyance  against  creditors,  does  not  fall  within 
the  scope  of  this  "Work. 

Hitherto  the  liubject  has  been  confined  to  the  consideration  Kquitabie 
of  assets,  such  as  may  be  reached  at  law,  and  such  as  a  hands  of  an 
creditor,  suing  the  executor  in  an  action  at  law  for  a  debt,  <''"^*"**^°''- 
due  from  the  testator,  might  bring  forward  in  evidence  on  an 
issue  joined  on  the  executor's  ploa  oi  plene  administravit : 
But  there  are,  besides,  various  interests  frequently  forming 
part  of  the  estate  of  an  executor  or  administrator,  which  are 
not  recognized  as  assets  at  law ;   and  which,  therefore,  if       . 


y 


(/)  It  may  here  be  mentioned, 
that  it  has  been  held  that  an  xe- 
cutor  in  trast  has  a  sufficient  in- 
terest to  en:\ble  him  to  make  an 
insurance  in  his  own  name,  on  the 
hfe  of  a  person  who  has  granted 
nu  annuity  to  the  testator  :  Tids- 
wcU  V.  Ankersttin,  Peake,  N.  P.  C. 
161. 

([;)  See  also Cruikshankv.Roberts, 
Madd.  &  Geld.  104.    Thacker  v. 


Wilson,  3  A.  &  E.  142.  Smedley  v. 
Philpot,  3  M.  &  W.  573,  for  other 
instances  of  assets  in  the  handa  of 
executors  not  being  regarded  as 
pare  of  the  general  T"^r3onal  estate. 

(/i)  Richardson  i  ^imallwood,  1 
Jac.  552. 

(i)  Shears  v.  Rogers,  3  B.  &  Ad. 
362.  Sheu  v.  French,  3  Drew. 
716. 
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administered  at  all,  must  be  administered  in  equity:  This 
latter  portion  of  the  estate  in  the  hands  of  an  executor  or 
administrator  is  called  equitable  assets,  in  contradistinction  to 
the  former,  which  is  called  legal  assets.  In  other  words 
Legal  assets  are  such  as  are  liable  to  debts  in  the  temporal 
courts,  and  were  formerly  liable  to  legacies  in  the  spiritual 
by  the  course  of  lav,  :  Equitable  assets  ai  j  such  as  are  li.ible 
onlj  by  the  help  of  a  Court  of  Equi'  '. 

Until  quite  recently  a  most  important  distinction  existed 
with  respect  to  the  administration  of  these  two  kinds  of 
assets  :  If  they  were  legal,  they  must  have  been  administered 
by  the  executor  or  administrator  of  the  deceased  in  a  due 
course  of  administration,  having  regard  to  those  rules  of 
priority  among  creditors  which  have  already  been  investigated 
in  this  Treatise  (k) ;  But  if  the  assets  in  the  hands  of  an 
executor  are  equitable,  then,  although  the  precedence  in  pay- 
ment of  debts  to  legacies  must  be  respected,  yet,  as  among 
creditors,  the  assets  must  be  applied  in  satisfaction  of  all  the 
claimants,  pan  passu,  without  any  regard  to  the  p-iority  in 
rank  of  one  debt  to  another  :  The  principle  of  this  distinction 
is,  that  in  iiatural  justice  and  conscience,  and  in  the  contem- 
plation ot  a  Court  of  Equity,  all  debts  are  equal,  and  the 
debtor  is  equally  bound  to  satisfy  them  all,  whether  by 
specialty  or  by  simple  contract :  Therefore,  since  a  claimant 
upon  equitable  assets  is  under  the  necessity  of  going  to  a 
Court  of  Equity  in  order  to  reach  them,  that  Court  will  act 
only  according  to  the  rule  of  doing  justice  to  all  creditors, 
Avithout  any  distinction  as  to  priority  (Z). 

The  importance,  however,  of  the  distinction  between  legal 
and  equitable  assets  has  been  greatly  diminished  by  two 
statutes. 


In 

t!l 


(]c)  Ante,  p.  850  et  seq. 

(1)  Phuiket  V.  Penson,  2  Atk. 
294.  It  seems  that  the  separate 
estate  of  a  married  woman,  under 
the  Married  Women's  Property 
Act,  1870,  becomes  upon  her  death 


equitable  assets,  and  divisible 
amongst  her  creditors  pari  pami : 
lie  Poole's  Estate,  6  C.  D.  739.  The 
contrary  opinion  was,  however,  e.\- 
pressed  in  the  case  of  Shattock  t. 
Shattock,  L.  B.  2  Eq.  182, 194. 


\v 
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32  k  33  Vict, 
c.  46. 


Bj'  stat.  32  &  33  Vict.  c.  4G,  it  is  enacted  {m),  that — 

"  In  the  administration  of  the  estate  of  every  person  wLc 
shall  die  on  or  after  Jan.  1st,  1870,  no  debt  or  liability  oi  such 
person  shall  be  entitled  to  any  priority  or  preference  by  reason 
merely  that  the  same  is  secured  by  or  arises  under  a  bond 
deed  or  other  instrument  under  seal  or  is  otherwise  made  or 
constituted  a  specialty  debt,  but  all  creditors  of  such  person  ' 

as  well  specialty  as  simple  contract  shall  he  treated  as  stand-  - 
ing  in  equal  degree  and  be  paid  according!/  out  of  the  a:isets 
of  such  deceased  person  whether  such  assets  are  legal  or  per- 
sonal any  statute  or  other  law  to  the  contrary  notwith- 
standing :  Provided  also  that  this  Act  shall  not  prejudice 
or  aft'ect  any  lien  or  charge  or  other  security  which  any 
creditor  may  hold  or  be  entitled  to  for  the  payment  of  his 
debt." 

And  by  Stat.  38  &  39  Vict.  c.  77,  sect.  10  (Judicature  38  &  39  Vict. 
Act,  1875),  it  is  enacted  that —  o.  /  ,  b. 

In  the  administration  by  the  Court  of  the  assets  of  any 
person  who  may  die  after  the  commencement  of  this  Act  . 
(Nov.  1.  1875),  and  whose  estate  may  prove  to  be  insufficient 
for  the  payment  in  full  of  his  debts  and  liabilities  ....  the 
same  rules  shall  prevail  and  be  observed  as  to  the  respective 
rights  of  secured  and  unsecured  creditors  and  as  to  the  debts 
and  liabilities  provable,  and  as  to  the  valuation  of  annuities 
and  future  and  contingent  liabilities  respectively  as  may  be  in 
force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  thu  estates  of  persons  adjudged  bankrupt. 

It  should  be  noticed  that  with  regard  to  persons  who  died 
before  January  1st,  1870,  the  old  rules  as  to  priority  in 
administration  remain  applicable,  and  as  to  persons  dying 
after  that  date  and  before  November  1st,  1875,  the  old  rules 
would  still  apply  except  that  specialty  and  simple  contract 
creditors  stand  on  the  same  footing. 

It  must  be  observed  that  the  true  test,  as  to  whether  the  Test  whether 
assets  are  legal  or  equitable,  is  not  whether  the  executor  or  ie.Tai^  ""^^ 


or 
equitable. 


(7ji)  Ante,  p.  869. 
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Equities  of 
redemption 
not  necessarily 
equitable 
asHets. 


administrator,  but  whether  the  claimant  can  reach  them  with- 
out resorting  to  a  Court  of  Equity. 

Whether  the  equity  of  redemption  of  a  term  for  years  is 
equitable  or  legal  assets  in  the  hands  of  an  executor  or 
administrator  has  be<in  much  discussed,  and  the  reader  is 
referred  to  the  cases  in  the  note  below  (w). 

It  appears  to  be  the  better  opinion  at  this  day,  that  equities 
of  redemption  are  not  necessarily  equitable  assets  (o) :  And  in 
the  view  of  an  eminent  writei:  ( p),  the  more  accurate  state- 
ment of  the  doctrine  is,  that  legal  assets  are  such  as  come 
into  the  hands  and  power  of  an  executor  or  administrator,  or 
such  as  he  is  intrusted  with  by  law,  virtute  officii,  to  dispose 
of  in  the  course  of  administration  ;  or  in  other  words,  what- 
ever an  executor  or  administrator  takes,  qua  executor  or 
administrator,  or  in  respect  to  his  office,  is  to  be  considered 
as  legal  assets.  So,  in  the  case  of  Cook  v.  Greyson  (q), 
Kindersley,  V.-C.  (applying  the  test  whether  the  executor  or 
administrator  would  take  simply  virtute  officii),  held  that  an 
equity  of  redemption  on  a  mortgage  of  a  sum  of  money 
charged  on  a  real  estate,  was  legal  assets :  And  his  Honor 
said,  that  he  thought  the  cases  above  cited  as  to  mortgages  for 
terms  for  years  could  not  be  supported  In  the  later  case  of 
Shee  V.  French  (/•),  the  same  learned  judge  laid  down  that  the 
question  whether  assets  are  legal  or  equitable  depends  on  this, 
whether,  if  the  case  were  before  a  Court  of  Law,  on  an  issue  of 
plene  administravit,  that  Court  would  treat  the  property  as 
assets,  and  the  principle  on  which  a  Court  of  Law  proceeds  is 
to  inquire  whether  the  property  came  to  the  hands  of  the 
executor  virtute  officii  :  If  it  did,  the  Court  of  Law  regards  it 
as  assets,  applicable  to  the  payn^ent  of  the  testator's  debts ; 
and  then  a  Court  of  Equity  treats  it  as  legal  assets  (s). 


(n)  The  Creditors  of  Sir  Charles 
Cox,  3  P.  Wms.  342.  Hartwell  v. 
Chitters,  Amb.  308.  Sharpe  v. 
Scarborough,  4  Ves.  541.  Clay  v, 
Willis,  1  B.  &  C.  364.  Wentw. 
Off.  Ex.  14th  edit.  p.  186. 

(o)  See  2  Jarman  on  Wills,  4th 


edit.  623.  Story  on  Equity,  Cli.  ix. 
8.  551,  note  (1). 

(p)  Story  on  Equity,  Ch.  ix. 
8.  551. 

(q)  20  Jur.  510.    3  Drewr.  547. 

(r)  3  Drewr.  716. 

(s)  See   Accord,    Atty.-Geii.  v. 


Ch.  I.] 


Personal  and  Equitable. 
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With  respect  to  that  portion  of  the  property  in  the  hands  of 
an  executor  or  administrator,  which  consists  of  the  proceeds 
of  the  sale  of  real  estate,  it  was  long  ago  settled  that  such 
proceeds  were  equitable  and  not  legal  assets  (<). 

And  it  is  quite  clear  that  the  testator  cannot  alter  the  legal 
character  of  the  property,  by  directing  that  it  shall  be  con- 
sidered as  part  of  his  personal  estate  {ti).  But  it  is  a  mistake 
to  treat  the  price  of  an  estate  contracted  by  the  testator  to  be 
sold  and  afterwards  received  by  the  executor  as  proceeds  of  the 
real  estate  in  the  hands  of  an  executor  in  the  sense  that  makes 
the  proceeds  of  real  estate  equitable  assets  {x). 

Rights  of  legal  preference  are,  however,  controlled  by  a  rule 
which  formerly,  before  the  stat.  32  &  33  Vict.  c.  46  put 
specialty  and  simple  contract  creditors  on  an  equality,  was  of 
greai-  importance,  and  which  is  even  now  occasionally  appli- 
cable, as  for  instance  where  a  creditor  executor  has  partly  paid 
himself  by  retainer.  The  rule  is  that  where  the  assets  are 
partly  legal,  and  partly  equitable,  though  equity  cannot  take 
away  the  legal  preference  on  legal  assets,  yet  if  one  creditor 
has  been  partly  paid  out  of  such  legal  assets,  when  satisfaction 
comes  to  be  made  out  of  equitable  assets,  the  Court  will  post- 
pone him  until  there  is  an  equality  in  satisfaction  to  all  the 
other  creditors  out  of  the  equitable  assets,  proportionable  to  so 
mach  as  the  legal  creditor  has  been  satis^ed  out  of  the  legal 
assets  (?/). 


Proceeds  of 
sale  of  real 
estate  equit- 
able assets. 


I  *  'n! 


Mai-sballing 
of  assets, 
partly  legal 
and  partly 
equitable. 


Brunning,  8  H.  L.  C.  243,  256, 
264,  265.  Christy  v.  Courtenay, 
26  Beav.  140.  Mutlow  v.  Mutlow, 
4  De  G.  &  J.  539. 

(0  Clay  V.  WilUs,  1  B.  &  C. 
364.  Barker  v.  May,  9  B.  &  0. 
489.  Bain  v.  Sadler,  L.  R.  12  Eq. 
570.  The  case  of  Lovegrove  v. 
Cooper,  2  Sm.  &  G.  271,  is  not 
law. 

(ii)  See  ftr  Lord  Tenterden,  in 
Barker  r.  May,  9  B.  &  C.  489. 

(x)  Atty.-Gen.  v.  Brunning,  8 
H.  L.  C.  243,  reversing  the  decision 
of  the  Exchequer,  4  H.  &  N.  94. 


Where  a  testator  devised  a  free- 
hold house  to  A.,  whom  he 
appointed  one  of  his  executors 
charged  with  a  sum  of  money 
payable  within  twelve  months, 
this  was  held  equitable  assets  in 
the  hands  of  the  executors  :  Lowe 
V.  Peskett,  16  C.  B.  500.  AnU, 
p.  1180,  note  (e). 

(i/)  Morrice  v.  Bank  of  England, 
Cas.  temp.  Talb.  220,  by  Loixl 
Talbot.  Chapman  v.  Esgar,  1  Sm. 
&  G.  575.  Bain  v.  Sadler,  L.  R.  12 
Eq.  570. 
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Where  a  man  has  a  general  power  of  appointment  over  a 
fund,  and  he  actually  exercises  his  power,  whether  hy  deed  or 
Will,  the  property  appointed  shall  form  part  of  his  assets,  so 
as  to  ho  subject  to  the  demands  of  his  creditors  at  his  death, 
in  preference  to  the  claims  of  his  legatees  or  appointees  {z). 

(,■:)  Thompson  v.  Towne,  2  Vern.      if  the  power  is  one  which  can  be 


319.  Hintoii  v.  Toye,  1  Atk.  465. 
Eaiiiton  v.  Wind,  2  At^i.  172. 
Townshend  v.  Windham,  2  Ves. 
Sen.  9.  Pack  v.  Bathurst,  3  Atk. 
269.  Troughton  v.  Troughton,  3 
Atk.  656.  Ccor','e  v.  Milbanke, 
9  Ves.  190.  Jeimy  v.  Andrews,  6 
Mad.  264.  Fleming  v.  Buchanan, 
3  De  G.  M.  &  G.  976.  Williams 
V.  Lomas,  16  Boav.  1.  Piatt  v. 
Routh,  6  M.  &  W.  789.  More- 
over, it  has  been  held  that  resort 
cannot  e  had,  in  any  case  to  the 
appointed  property,  till  all  the 
testator's  own  property  has  been 
exhausted  :  Fleming  i'.  Buchanan, 
3  De  G.  M.  &  G.  976.  How  far 
this  doctrine  applies  to  the  case 
oi  an  appointment  by  Will  of  a 
married  woman  of  property  settled 
to  her  separate  use  for  life,  unless 
she  has  been  guilty  of  fraud  in  her 
contracts,  and  how  far  the  applica- 
tion of  the  doctrine  has  been 
affected  by  the  Married  Women's 
Property  Act,  1882,  has  been  left 
in  doubt  by  the  decided  cases. 
The  cases  of  Vaughan  v.  Vander- 
stegen,  2  Drew.  165.  Blatchford 
V.  WooUey,  2  Dr.  &  Sm.  204. 
Shattock  V.  Shattock,  L.  R.  2  Eq. 
182,  go  to  show  that  where  a  mar- 
ried woman  has  property  settled 
upon  her  for  her  separate  use,  she 
is  capable  of  charging  and  making 
it  liable  to  her  general  debts  as  if 
she  were  a  ftme  sole ;  but  if  she 
has  only  a  power  she  is  not  capable 
of  charging  or  making  it  liable  to 
her  general  debts,  at  all  events, 


exercised  only  by  Will.  These 
cases  seem  to  have  been  disap- 
proved in  the  London  C'liatteretl 
Bank  of  Australia  v.  Lemprierc 
L.  R  4  P.  C.  572 ;  in  Mayd  t' 
Field,  3  C.  D.  587  ;  and  in  n, 
Harvey's  Estate,  13  C.  D.  216, 
which  was  fullowed  in  Hodges  v. 
Hclges,  20  C.  D.  749.  Kay,  ,T,, 
however,  in  lie  Roper,  39  G.  D. 
482,  treats  these  cases  as  good  law, 
and  held  that  an  appointment  by 
a  married  woman  by  Will,  in  tlie 
exercise  of  a  general  power  of  ap- 
pointment by  deed  or  Will  or  by 
Will  only,  does  not  make  the 
appointed  property  liable  to  en- 
gagements entered  into  by  her  on 
the  credit  of  her  separato  estate 
prior  to  the  commencement  of  the 
Married  Women's  Property  Act. 
1882,  and  that  the  exercise  of  the 
power  did  not  make  the  appointed 
property  liable  as  assets  of  the  ap- 
pointor. The  learned  Judge,  after 
stating  that  there  is  no  doubt  that 
in  the  case  of  a  man  who  has  a 
general  power  of  appointment,  and 
exercises  it  by  Will  in  favour  of 
volunteers,  the  property  so  ap- 
pointed will  be  considered  assets 
for  the  payment  of  his  debts,  f,'oes 
on  to  put  to  himself  the  question, 
Does  this  law  apply  to  the  case  of 
a  married  woman  ?  And  says, 
speaking  of  the  law  before  the 
Married  Women's  Property  Act, 
1882,  "  It  wc  Jd  be  strange  if  the 
law  was  that  only  the  separate 
property  which  a  married  woman 


Cli.  I.]  Personal  and  Equitable. 

But  in  order  to  raise  this  equity,  the  power  must  he  actually 
executed ;  for  equity  never    aids    the   non-execution  of   a 
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had  at  the  time  (of  her  engage- 
ment) should  he  liable  to  the  ex- 
chuion  of  separate  property  ac- 
([iiired  afterwards,  but  that  never- 
theless the  exercise  by  Will  of  a 
"eneral    power    of    appointment 
would  make  the  appointed  fund, 
which  never  was  her  separate  pro- 
perty, liable.    Even  if  it  could  be 
said  to  become  her  separate  pro- 
perty by  the    appointment,  this 
would  only  be  so  iit  her  death 
long  after  the  engagement  entered 
into,  and  therefore,  according  to 
Pike  V.  Fitzgibbon,  17  C.  D.  454, 
tlie  appointed  property  could  not 
be  made  liable.     Suppose  she  had 
a  general   power   to  appoint  by 
deed  or  Will,  and  exercised  it  by 
ii  deed  to  take   effect  upon  her 
tleath,  would  the  appointment  be 
void  against  her  creditors  or  be  i  in 
appointment     for     their     bene  .it 
under  13  Eliz.  c.  5  ?    Or  suppose 
she  su-vived   her   husband,  and 
exercised  the  power  by  Will  after 
his  death,  would  the  property  then 
become  liable  for  her  engagements 
during  coverture  ?    I  think  not. 
A  married  woman  could  not  con- 
tract  debts   like  a  person    com- 
pletely mi  juris.   Her  engagements 
only  bound  her  to  the  extent  of 
her  separate  property  at  the  time 
which  might  be  reached  by  judg- 
ment and  execution.     It  fidlows 
that  when   she  afterwards   exer- 
cised the  general  power,  whether 
by  deed  or  AVill,  she  had  no  debts 
which  could  be   made   available 
against  it."  And  the  learned  Judge 
concludes :  "  My  opinion  is  that 
in  cases  not  within  the  Jlarried 
Women's    Property    Act,    1882, 


whether  the  power  of  appointment 
be  by  deed  or  Will,  or  by  Will 
only,  an  appointment  by  the  Will 
of  a  marned  woman  does  not  make 
the  property  appointed  liable  to 
engagements  entered  into  with  her 
on  the  credit  of  her  separate  estate. 
What  the  law  may  be  as  to  cases 
falling  within  that  Act,  I  express 
no  opinion  save  this  :  that  to  make 
property  appointed  by  the  Will  of 
a  married  woman    liable  to  her 
engagements    under  that  Act,  it 
seems  necessary  to  hold  that  the 
appointment  by  her  Will  makes 
the  property  appointed  her  sf^pa- 
rate  property,  because  it  is  only 
'all  separate  property  whijh  she 
may  thereafter  acquire'  which  is 
by  that  Act  rendi^red  liable."    In 
Ex  parte  Gilchrist,  17   Q.  B.  D. 
52 J,  it  was  held  that  the  expres- 
sion "  separate  i^roperty "  in  the 
Manied  Women's   Property  Act, 
1882,  does  not  include  a  general 
power  of  appointment  by  deed  or 
Will  of  which  she  is  the  donee, 
but  which  she  Has  not  exercised. 
But  this  decision  leaves  open  the 
question  whether  the  exercise  of 
such  power  makes  the  property 
appointed  assets  of  the  appointor, 
and  liable  to  her  debts.    It  is  to  be 
observed  in  this   judgment   that 
Kay,  J.,  was  dealing  with  a  case 
not  within  the  Married  Women's 
Property  Act,  1882,  and  does  not, 
therefore,  take  into  consideration 
the  effect  of  sect.  4  of  that  Act, 
which  provides  that :  "  The  exe- 
cution of  a  general  power  by  Will 
by  a  married  woman  shall  have 
the  effect  of  making  the  property 
appointed  liable  for  her  debts  and 
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power  (a).  And  although  creditors  in  these  cases  prevail  over 
volunteers,  yet  if  a  pariy  taking  under  voluntary  appointment 
sell  to  a  person  honA  fide,  and  for  a  valuable  consideratioD, 
such  person,  in  analogy  to  the  decisions  on  the  statute  of 
voluntary  conveyances,  will  he  preferred  to  the  creditors,  as 
having  a  preferable  equity  to  them  (6). 


otlier  liabilities  in  the  same 
manner  as  lier  separate  estate  is 
made  liable  under  this  Act." 

As  to  an  unexercised  power  to 
bequeath  a  death  allowance  out 
of  funds  of  a  friendly  society  not 
being  assets,  see  Ashby  v.  Costin, 


21  Q.  B.  D.  401. 

(a)  Holmes  v.  Coghill,  7  Ves. 
499.     12  Ves.  206. 

(ft)  George  v.  Milbanke,  9  Ves. 
190.  Hart  v.  Middlehurst,  3  Atk. 
377.    2  Sugd.  Pow.  29,  6th  edit 
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ClUPTER  THE   SECOND. 

OF  REAL  assets:  AND  OP  THE  EXONERATION  OF  THE  REAIj 
ESTATE  BY  THE  PERSONAL:  AND  HEREWITH  OF  THE  MAR- 
SHALLING  OF   ASSETS. 

SECTION    I. 

Of  Real  Assets,  and  therewith  of  the  Exoneration  of  the 
Real  Estate  hy  the  Personal. 

JjESIDES  the  liability  of  the  executor  or  administrator  in  Real  assets  in 
respect  of  the  personal  assets  in  his  hands,  the  heir  of  the  l^l  1,^^ ."  "^ 
deceased  ie  liable,  at  the  common  law,  to  the  extent  of  the 
real  assets  descended,  for  the  payment  of  his  ancestor's  debts 
of  a  certain  quality;  viz.,  those  due  on  bonds,  covenants,  or 
other  specialtieb,  in  cases  where  the  deceased  bound  himself 

and  his  heirs  («)• 

It  is  not  thought  necessary  to  discuss,  in  this  place,  what 
portion  of  the  real  property  of  tL  e  deceased  the  law  regards 
as  assets  by  descent;  nor  to  investigate  the  circumstances 
under  which  the  real  assets  are  to  he  considered  as  legal  or 
equitable :  Questions  of  this  nature  are  rather  matters  between  '  •  ;  / 
the  heu-  and  the  creditors,  than  relative  to  the  office  of  an 


(a)  The  lieir  is  also  liable  on  a 
judgment  recovered  against  his 
ancestor,  or  a  recognizance  ac- 
knowledged by  him  :  but  he  is 
chargeable  only  as  tenant  of  the 
land  and  not  as  heir  :  and  there- 
fore an  action  of  debt  does  not  lie 
against  him  on  the  judgment  or 
recognizance,  as  it  does  on  the 
bond  oi  liis  ancestor,  but  a  scire 

W.E. — VOL.   IL 


facias  only  to  have  execution  of 
the  lands  in  his  hands  :  2  Saund. 
7,  note  (4)  to  Jefl'reson  v.  Morton. 
Although  scire  facias  is  not  in 
terms  abolished  by  the  Judicature 
Act,  yet  Ord.  XLII.  r.  23  is  ap- 
parently intended  to  be  substituted 
for  it,  at  all  events  it  is  an  alterna- 
tive remedy. 
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execute  or  administrator,  and  therefore  appear  foreign  to  the 
subject  of  this  Treatise. 

of  the  devisee :  Creditors  by  specialties  which  affected  the  heir,  provided 
be  had  assets  by  descent,  had  not,  at  common  law,  the  same 
remedy  against  the  devisee  of  theii  debtor.  To  obviate  this 
mischief,  the  statute  of  3  Wm.  &  M.  j.  14,  passed :  which 
has  been  repealed  and  re-enacted  with  additional  provisions 
calculated  to  remedy  certain  omissions  in  the  former  statute. 

1  W.  4,  c.  47,  By  statute  1  Wm.  IV.  c.  47,  after  reciting  that  "it  is  not 
reasonable  or  just  that  by  the  practice  or  contrivance  of 
any  debtui  3  their  creditors  should  1  a  defrauded  of  their  just 
debtt',  and  nevertheless  it  hath  often  so  happened,  that  where 
several  persons  having,  by  bonds,  covenants  (h),  or  other 
specialties,  bound  themselves  and  their  heirs,  and  have  after- 
Avards  died  seised  ii^  fee  simple  of  and  in  manors,  messuages, 
lands,  tenements,  and  hereditaments,  or  had  power  or 
authority  to  dispose  of  or  charge  llic  same  by  their  Wills 
or  testaments,  have,  to  the  defrauding  of  such  their  credi- 
tors, by  their  last  Wills  or  testaments,  devised  the  same 
or  disposed  thereof  in  such  manner  as  such  creditors  have 


{h)  The  former  Btatute,  giving 
the  specialty  creditor  n  remedy 
agiiinst  the  devisee,  (3  W.  &  M. 
c.  14,)  tlid  pot  extend  to  damages 
for  breaches  of  covenant  o;  con- 
tracts under  seal  ma'.e  by  the  tes- 
tat  )r  ;  and  it  was  therefure  hehl, 
that  an  action  of  covenant  diii  not 
lie  upon  the  statute  against  the 
heu  and  devisee  to  recover  dain- 
ages  for  a  breach  of  covenant  nuule 
by  the  devisor,  but  tlie  remedv 
thereby  given  was  conhned  to  casts 
where  debt  lies  :  Wil'^on  v.  Knwl)- 
ley,  7  East,  128.  It  was  furtliei' 
held,  in  the  construction  of  I  lie 
old  statute,  that  it  applied  only 
where  a  debt,  in  the  ordinary  Hen.-e 
of  the  word,  existed  betwein  tin' 
parties  in  the  lifetime  of  bolli  ; 
nnd  therefore  that  an  action   ot 


debt  did  not  lis  against  the  devisee 
of  ii  surety  in  respect  of  breaches 
of  covenant  which  did  not  occur 
in  the  lifetime  of  the  testatur,  even 
though  the  damages  were  liqui- 
datf^l  so  that  in  form  they  might 
be  sued  for  in  an  action  of  debt : 
Farley  v.  Briant,  3  A.  &  E.  839. 
But  such  damages,  though  not  a 
<lebt  within  this  statute,  arc  a  debt 
payable  out  of  the  real  estate  of  the 
testator  under  a  charge  of  debts 
thereon  created  by  his  Will : 
Morse  v.  Tucker,  5  Hare,  79.  And 
a  debt  due  on  a  covenant.  thouj;li 
it  be  delntiim  In  prasenti  soivendim 
'.11  futuro,  was  held  to  bo  within  the 
statute ;  Coope  v,  Cresswell,  L.  B  2 
Ell.  lOe,  coi-ain  Kindersley,  V.-  '. 
L.  R.  2Ch.  112. 
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lost  their  said  debts ;  "  it  is,  by  section  2,  enacted,  "  that  i  W.  4,  c.  47. 
e!l  Wills  and  testamentary  limitations,  dispositions,  or  f^uds"'^^-'"''' 
appointments,    already    made    by    persons   now   in    being,  mittedon 

,.,,,,  ,  creditors  by 

or  hereafter  to  be  made  by  any  person  or  persons,  whom-  wills. 

soever,  of  or  concerning  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  or  any  rent,  profit,  term,  or 
charge  out  of  the  san>e,  whereof  any  person  or  persons,  at  the 
time  of  his,  her  or  their  decease,  shall  be  seised  in  fee-simple, 
inpossessi'n,  reversion,  or  remainder,  or  have  power  to  dispose 
of  the  same  (c)  by  his,  her  or  their  last  Wills  or  testaments, 
shall  bo  deemed  or  taken  (only  as  against  such  person  or  per- 
sons,  bodies  politic  or  corporate,  and  his  and  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  eveiy 
of  them,  with  whom  the  j.erson  or  persons  making  any  such 
Wills  or  testaments,  limitations,  dispositions,  or  appointments, 
shall  have  entered  into  any  bond,  covenant  or  other  specialty, 
binding  his,  her  or  their  heirs),  to  be  fraudulent,  and 
clearly,  absolutely  and  utterly  yo'A,  frustrate,  and  of  none 
effect  {d) ;  any  pretence,  colour,  feigned  or  presumed  con- 
sideration, or  any  other  mattor  or  thing  to  the  contrary 
notwithstanding." 

Sect.  8.  "  For  the  means  that  euch  creditors  maybe  enabled  Knabling 
to  recover  upon  such  bonds,  corcmn^?,  and  othe'*  specialties,  recover  on 
be  it  furtlier  enacted,  that  in  the  cases  before  mentioned  every  "°"  '  ^'^ 
such  creditor  shall  and  may  have  and  maintain  his,  her  and 


(c)  Tliis  statute  extends  to  cases 
of  ilevisees  not  only  where  the  de- 
visor is  seised  in  feo,  but  wlu're  he 
lias  the  ])o\vcr  to  dispose  of  the 
subject-mutter  of  tlie  devise,  which 
in  terms  includes  every  beneficial 
interest  wliich  he  may  possess. 
And  the  devisee  of  an  ofiuituble 
esfcite  seems  liable  to  nn  action  of 
debt  by  the  creditors  of  the  de- 
visor under  the  3rd  section  ,jf  the 
Act,  where  the  words  "such  de- 
visee nnd  devisees  "  can  only  refer 
to  the  2nd  section,  which  ajiplies 


to  devises  of  every  descrijitiou 
of  estate,  legal  or  ecjuitable ;  and 
upon  a  judgment  obtained  in  such 
an  action,  execution  may  be  taken 
out  against  the  equitable  devisee 
by  the  10th  section  of  the  Statute 
of  Frauds ;  Coope  v.  Cresswell, 
L.  R.  3  Ch.  112,  121,  per  Ld. 
Chelmsford. 

((')  It  is  not  necessary  to  make 
the  devise  void  that  the  intent  of 
the  devise  was  to  defraud  or  hinder 
or  delay  creditors  ;  Coope  i.  Cress- 
well,  L.  R.  2  Eq.  106. 
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1  W.  4,  c.  47. 


U\i 


If  there  is  no 
heir-at-law, 
action  may  bo 
maintained 
against  the 
devisee. 


Heir-at-law  to 
be  answerable 
for  debts 


their  action  and  actions  of  debt  or  covenant  upon  tho  said 
bonds,  covenants  and  specialties  against  the  heir  and  beirs-at- 
law  of  such  obligor  or  obligors,  covenantor  or  covenantors, 
and  such  devisee  and  devisees  (e),  or  the  devisee  or  devisees  of 
such  first-mentioned  devisee  or  devisees  jointly  by  virtue  of 
this  Act :  and  such  devisee  and  de^'isees  shall  be  liable  and 
chargeable  for  a  false  plea  by  him  or  them  pleaded,  in  the 
same  manner  as  any  heir  should  have  been  for  any  false  plea 
by  him  pleaded,  or  for  not  confessing  the  lands  or  tenements 
to  him  descended  "  (/). 

Sect.  4.  "  If  in  any  case  there  shall  not  be  any  heir-at-.aw 
against  whom,  jointly  with  the  devisee  or  devisees,  a  remedy 
is  hereby  given,  in  every  such  case,  every  creditor  to  whom  by 
this  Act  relief  is  given,  shall  and  may,  have  and  maintain 
his,  her  and  their  action  and  actions  of  debt  or  covenant,  as 
the  case  may  be,  against  such  devisee  or  devisees  solely; 
and  such  devisee  or  devisees  shall  be  liable  for  false  plea  as 
aforesaid  "  (g). 

Sect.  6.  "  In  all  cases  where  any  heir-at-law  shall  be  liable 
to  pay  the  debts  or  perform  the  covenants  of  his  ancestors  in 


(e)  Equitable  estates  are  within 
the  statute,  and  the  devisees,  who 
as  trustees  have  the  legal  estate, 
must  he  made  defendants,  but  if 
there  has  been  no  alienation  by 
them,  they,  personally,  will  not 
be  liable,  but  upon  a  judgment 
obtained  against  them  execution 
may  be  hail  against  the  whole 
estate.  Alienation  by  the  person 
having  the  beneficial  interest  will 
not  prevent  the  action,  but  upon 
a  judgment  obtained  against  the 
legal  devisees  execution  may  be 
had  against  the  whole  estate,  but  if 
any  beneficial  interest  in  it  has 
been  bondjide  aliened  before  action 
(or  rather  judgment),  equity 
would  prevent  the  interest  so 
aliened  being  affected  by  the  execu- 


tion ;  Coope  V.  Cresswell,  L.  R.  2 
Ch.  112. 

The  right  of  a  specialty  creditor 
under  Wm.  4,  c.  47,  seems  to  be  a 
legal  right.  But  his  right  is,  until 
judgment,  liable  to  be  postponed  to 
that  of  a  prior  alienee,  even  with 
merely  an  equitable  Litle ;  British 
Mutual  Investme"*^  Co.  r.  Smart, 
L.  R.  10  Ch.  567. 

(/ )  The  mere  liability  of  the  de- 
visee to  be  sued  under  this  Act 
does  not  make  the  debt  his  debt : 
Ee  Taylor's  Estate,  8  Exch.  384. 

(g)  Under  the  stat.  of  Wm.  k 
M.,  the  specialty  creditor  could 
not  maintain  an  action  against  the 
devisee  alone,  there  being  no  heir : 
Hunting  v.  Sheldrake,  9  M.  &  W. 
266. 
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regard  of  any  lands,  tenements,  or  hereditaments  descended  to 
him,  and  shall  sell,  alien,  or  make  over  the  same,  before  any 
action  brought  or  process  sued  out  against  him,  such  heir-at- 
law  shall  be  answerable  for  such  debt  or  debts,  or  covenants,  in 
an  action  or  actions  of  debt  or  covenant  to  the  value  of  the  said 
lands  so  by  him  sold,  aliened,  or  made  over,  in  which  cases  all 
creditors  shall  be  preferred,  as  in  actions  against  executors  and 
administrators,  and  such  execution  shall  cc  taken  out  upon 
any  judgment  or  judgments  so  obtainec*  against  such  heir,  to 
the  value  of  the  said  land,  as  if  the  same  were  his  own  proper 
debt  or  debts ;  saving  that  the  lands,  tenements  and  heredita- 
ments, bona  fide  aliened  (/t)  before  the  action  brought,  shall  not 
be  liable  to  such  execution." 

Sect.  8.  "  All  and  every  the  devisee  and  devisees  made  liable 
by  this  Act  shall  be  liable  and  chargeable  in  the  same  manner 
as  the  heir-at-law  by  force  of  this  Act,  notwithstanding  the 
lands,  tenements  and  hereditaments  to  him  or  thom  devised, 
shall  be  aliened  before  the  action  brought "  (i). 

Sect.    9    made  the   real  property  of   a   deceased  trader 
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1  W.  4,  0.  47. 

aUhough  he 

may  Bell  the 

estate  before 

action  brought. 

i^-'     1 

Devisees  to  bo 
liable  the 
same  as  heirs- 
at-law. 


Traders' estates 


(/i)  A  conveyance  by  old  to  new 
tniKtees  is  not  sucli  an  alienation 
as  would  prevent  the  action  :  nor 
is  a  mortgiige  by  an  equitable 
tbuant  for  lite  such  an  alienation, 
tliouyli  a  Court  of  Equity  would 
protect  the  mortgaged  interests 
against  execution  :  Coope  v.  Or  iss- 
well,  L.  R.  2  Ch.  112. 

(t)  The  liability  under  this  Act 
of  a  devisee  of  land,  who  alienates 
the  land,  to  the  unpaid  debts  of 
the  testator,  is  such  that  on  the 
alienation  the  debts  become  his 
own  debts  to  the  extent  of  the 
land  alienated.  Consequently 
where  a  woman  to  whom  land 
had  been  devised,  settled  it  on 
her  nuirriag'i.  after  the  passing  of 
the  Married  Women's  Property 
Act,  1870,  the  first  trust  being  for 


herself  absolutely  until  the  mar- 
riage, and  after  its  solemnization 
on  trust  for  herself  for  life  without 
power  of  anticipation,  with  re- 
mainder on  trusts  for  the  issue  of 
the  marriage  ;  it  was  held  that  the 
testator's  personal  estate  being  in- 
sufficient to  pay  his  debts,  the  life 
interest  of  the  settlor  was  notwith- 
standing the  restraint  on  anticipa- 
tion, liable  to  make  good  the  defi- 
ciency to  the  extent  of  the  value  of 
the  devised  land  :  her  liability  to 
satisfy  the  debts  of  the  testator, 
which  arose  on  her  alienation  of 
the  land  by  the  settlement,  being 
a  debt  "  contracted  by  her  before 
marriage  "  within  the  meaning  of 
section  12  of  the  Married  AVomen's 
Property  Act,  1870.  Re  Hedgeley, 
34  C.  D.  379. 
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shall  be  assets 
to  b«  adminis- 
tered in  Courts 
of  Equity. 


3  &  4  W.  4, 

c.  104. 


Freehold  and 
copyhold 
estates  of 
persons  u  ring 
after  29tli 
August,  1833, 
in  all  cases  to 
bo  assets  for 
the  payment  of 
simple  contract 
or  specialty 
debts. 


assets  to  be  administered  in  Courts  of  Equity  for  the  benefit 
of  creditors  by  simple  contract  or  by  specialty  as  they  are  for 
the  benefit  of  creditors  by  specialty  where  the  heirs  were 
bound. 

The  principle  was  extended  further,  by  the  stat.  8  &  4  Wm. 
IV.  c.  104,  which  after  reciting  that  it  is  expedient  that  "the 
paymetics  of  the  debts  of  all  persons  shall  be  secured  more 
ouectually,"  it  is  enacted,  "  that  from  and  after  the  passing  of 
this  Act  (29th  Aug.  1833),  when  any  person  shall  die  seised 
of  or  entitled  to  any  estate  o::  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate, 
whether  freehold,  customary-hold,  or  copyhold,  which  he  shall 
not  by  his  last  Will  have  charged  with  or  deviset',  subject  to 
the  payment  of  his  debts  (ii),  the  same  shall  be  assets  to  Le 
administered  in  Courts  of  Equity  for  the  payment  of  the  just 
debts  of  such  persons,  as  well  debts  due  on  simple  contract  as 
on  specialty  (j) ;  and  that  the  heir  or  heirs-at-law,  customary 
heir  or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable 
to  all  the  same  suits  in  equity  (/c),  at  the  suit  of  any  of  the 


El  $^ 


{ii)  See  Ball  v.  Harria,  4  My. 
&  Cr.  268. 

(_;■)  Freeholds,  over  which  a  tes- 
tator has  a  general  power  of  ap- 
pointment, and  which  he  appoints 
by  a  last  Will,  are  within  this  Act 
(but  are  only  applicable  as  assets 
after  all  the  testatoi-'s  own  pro- 
perty has  beer  previously  so  ap- 
plied): Fleming  v.  Buchanan,  3 
De  G.  M.  &  G.  976. 

{k)  A  simple  contract  creditor 
cannot  get  a  judgment  giving  him 
a  priority ;  he  can  only  get  a  judg- 
ment as  against  the  heir-at-law, 
■which  will  put  the  Court  in 
a  position  to  administer  the  real 
estate  for  the  benefit  of  all  the 
creditors,  and  under  that  judgment 
all  the  simple  contract  creditors 
would   rank  pari  passu  amongst 


themselves.  That  being  bo,  tlie 
foundation  of  the  rule  allowms 
retainer  to  an  heir-at-law  when  he 
was  a  specialty  creditor,  or  allow- 
ing retainer  to  an  executor 
(Walters  v.  Walters,  18  C.  D. 
182)  out  of  personal  estate  is  gone, 
but  an  heir-at-law  or  devisee  may 
retain  a  debt  to  which  he  is  en- 
titled by  specialty  in  whicli  the 
heirs  are  bound,  because  the  legal 
right  of  action  of  creuitors  by 
specialty  in  which  the  heirs  are 
bound  continues  notwithstnndinf; 
Hinde  Palmer's  Act,  32  &  33  Vict. 
c.  46  :  and  such  creditor  could 
thereby  obtain  priority  over  the 
heir  or  devisee  if  the  right  ol' 
retainer  were  not  ollowed  to  him  : 
Re  lUidge,  27  C,  D.  478  :  Ferguson 
V.  Gibson,  L.  R.  14  Eq.  379. 
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creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  the  heir  or  heir-at-l"  v,  devisee  or  devisees 
of  any  person  or  persons  who  died  seised  of  freehold  estates 
was  or  were  before  the  passing  of  this  Act  liable  to  in  respect 
of  such  freehold  estates,  at  the  suit  of  creditors  by  specialty  in 
which  the  heirs  were  bound :  Provided  always,  that  in  the 
administration  of  Assets  by  Courts  of  Equity,  under  and  by 
virtue  of  this  Act,  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amount  of  the  debts  due  to 
them  before  any  of  the  creditors  by  simple  contract  or  by 
specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any 
part  of  their  demands  "  (I). 

It  was  held  by  Sir  L.  Shadwell,  V.-C,  in  Spademan  v. 
Timbrell(vi),  that  the  repealed  statutes  (3  VV.  &  M.  c.  14, 
and  47  Geo.  III.  sess.  2,  c.  74)  did  not  specifically  charge  the 
real  assets  descended  or  devised  with  the  debts  of  the 
ancestor,  but  made  the  heir  or  devisee  liable,  personally,  to 
answer  for  the  value  of  the  assets  descended  or  devised : 
Therefore  where  H.,  who  v.'as  a  trader  at  his  death,  and 
indebted  by  specialty  and  simple  contract,  devised  freehold 
estates  to  his  son  in  fee ;  and  the  son,  on  his  marriage,  settled 
the  estates  on  his  wife  and  children,  and  afterwards  died, 
his  Honor  decided  that  the  son's  widow  and  children  were 
entitled  to  hold  the  estates  discharged  from  the  debts  of  the 
father.  So  in  Richardson  v.  Horton  (n),  a  settlement  by  the 
heir,  upon  his  marriage,  of  iihe  ancestor's  estates  was  supported 
against  the  claims  of  the  specialty  creditors  of  such  ancestor  : 
And  Lord  Langdale,  M.  R.,  laid  down  that,  though  by  taking 
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The  statutes 
1  W.  4,  c.  47, 
and  3  &  4 
W.  4,  c.  lOi, 
do  not  sneciti- 
cally  cbarge 
the  real  assets, 
but  make  the 
heir  or  devisee 
personally 
liable. 


(i)  It  was  held  formerly  that  bj' 
virtue  of  this  proviso  a  creditor  by 
l)ond,  in  which  the  heirs  are  na:  ^"^d, 
must  be  paid  before  a  creditor  by 
bond  in  which  they  are  not  named  : 
Richardson  v,  Jenkins,  1  Drewr. 
477 :  Foster  v.  Handley,  1  Sim. 
N.  S.  200.  Be  BurrelJ,  L.  R,  9 
Eq.  443 ;  but  this  proviso  woukl 
seem  in  effect  to  be  repealed  by 


Hinde  Palmer's  Act,  32  &  33  Vict. 
c.  46,  which,  however,  would  seem 
to  leave  untouched  the  rights  of  a 
specialty  creditor  on  a  specialty 
binding  the  heir  who  has  obtained 
juflgment  prior  to  the  commence- 
ment of  the  administration  action  : 
Be  lUidge,  27  C.  D.  478. 

(m)  8  Sim.  253. 

(n)  7  Beav.  112. 
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proper  proceedings,  the  specialty  creditors  may  obtain  pay- 
ment  out  of  the  descended  or  devised  real  estate  in  the  hands 
of  the  heir  or  devisee,  yet  if  such  proceedings  are  not 
taken,  the  heir  or  devisee  may  alienat.?,  and  in  the 
hands  of  the  alienee,  the  land  is  not  liable,  though  tlie 
heir  or  devisee  remains  personally  liable,  to  the  extent 
of  the  value  of  the  land  alienated.  And  there  does  not 
appear  to  be  any  reason  why  these  decisions  should  not 
be  applied  to  the  construction  of  the  statutes  now  in 
operation  (1  Wm.  IV.  c.  47,  and  3  &  1  Wm.  IV.  c, 
104)  (o). 


:! 


(o)  See  the  obflervations  of  Lord 
Cottenliam  in  Pimm  v.  Insall,  1 
Mac.  &  G.  449,458;  and  of  Romilly, 
M.  R.,  in  22  Beav.  21,  22.  See 
also  Lilkes  i'.  Broadmead,  2  Giff. 
113.  A  covenant  by  an  infant 
heiress  and  her  intended  husband, 
in  marriage  articles,  to  settle  the 
descended  estate  on  the  issue  of 
the  marriage,  is  not  aa  alienation 
sucli  as  to  withdraw  thi*  estate  from 
the  claim  of  the  ancestor  s  creditors : 
Pimm  V.  Insall,  1  Mac.  &  G.  449, 
7  Hare,  193.  Nor  is  a  judgment 
entered  up  against  an  heir  such 
an  alienati  jn :  Kinderley  v.  Jervis. 
22  Bear.  1.  An  equitable  deposit 
with  memorandum  of  charge  by 
a  legal  devisee  is  an  alienation, 
which  'pro  tanto  prevents  a  cretlitor 
of  a  testator  from  subsequently  ob- 
taining a  charge  on  the  estate  as 
assets  under  3  &  4  Wm.  4,  c.  104. 
British  Mutual  Investment  Co.  v. 
Smart,  L.  R.  10  Ch.  567.  It  has  been 
held  that  the  stat.  3  &  4  Wni.  4,  c. 
104,  makes  the  lands  themselves, 
and  not  merely  the  estate  or  inte- 
rest of  the  deceased,  assets  for  the 
payment  of  his  debts  :  Therefore 
if  he  dies  without  heirs,  they  are 
made  assets  against  the  lord  claim- 


ing by  escheat,  notwithstanding 
his  right  is  by  title  paramount : 
Evans  v.  Brown,  5  Beav.  114. 
Dcwne  v.  Morris,  3  Hare,  399. 
Hughes  V.  Wells,  9  Hare,  749.  It 
has  also  been  held,  that  the  Act 
charges  the  real  estate  of  the 
deceased  owner  (where  no  such 
charge  has  been  made  by  Will), 
not  only  with  debts  of  every  de- 
scription actually  due  at  his  death, 
but  also  with  all  liabilities  whicli 
may  result  out  of  the  obligations 
entered  into  by  him  during  his 
life :  Hamer's  Devisees'  Case,  2 
De  G.  M.  &  G.  366,  overruling  the 
decision  in  3  De  G.  &  Sni.  279. 
See  also  E.ale  v.  Symoiids,  16 
Beav.  406.  In  order  to  obtain  a 
docree  for  a  sale  for  payment  of 
the  debts  it  is  not  necessary  that 
the  bill  should  be  filed  by  a  creditor : 
Dinning  v.  Henderson,  2  Coll. 
330,  Price  v.  Price,  15  Sim.  i84. 
Rodney  v.  Rodney,  16  Sim.  307. 
But  the  legal  personal  representa- 
tive ought  not  to  be  sole  plaintiff : 
Tubby  V.  Tubby,  2  Coil.  136. 
Catley  v.  Sampson,  33  Beav.  551. 
The  widow's  right  to  dower  is  not 
affected  by  the  Act :  Spyer  v. 
Hyatt,  20  Beav.  621. 
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Neither  at  law  nor  in  equity  is  any  charge  created  until 
judgment  is  ohtained  and  the  claim  of  a  creditor  under  8  &  4 
Will.  IV.  c.  104,  being  a  claim  under  an  administration  in 
equity,  a  prior  equitable  alienee  will  take  precedence  over  the 
equitable  judgment  creditor  {p). 

It  is,  however,  a  well-known  rule,  that,  as  between  the  Primary 
real  and  personal  representatives  of  all  persons  deceased,  personal  estate 
the   personal    estate    in    the    hands    of    the    executor    or  gygj,*''^^°^ 
administrator  is  the  primary  and  natural  fund,  which  must  scription : 
be  resorted  to  in  the  first  instance  for   the   payment   of 
debts,  of   every  description,   contracted  by  the  testator  or 
intestate. 

But  it  is  clear,  that  this  principle  can  only  regulate 
the  equitable  administration  of  assets,  and  does  not  extend 
to  the  legal  control  of  the  creditor  of  the  deceased ;  for 
it  is  discretionary  with  him,  if  his  debt  is  of  a  nature  to 
bind  both  the  real  and  personal  estate,  whether  he  will 
resort  to  the  personal  estate  in  the  hands  of  the  executor, 
or  to  the  real  estate  descended  or  devised:  Hence,  if  the 
obligee  of  a  bond  bring  an  action  of  debt  against  the 
heir,  he  cannot  plead  that  there  is  an  executor  who  has 
assets  {q). 

In  order,  therefore,  to  support  and  enforce  the  primary 
liability  of  the  personal  estate,  as  between  the  representatives 
of  the  deceased  debtor,  it  is  an  established  rule  in  equity,  that 
if  the  creditor  proceeds  against  the  real  estate,  descended  or 
devised,  the  heir  or  devisee,  who  has  sustained  the  loss,  shall 
be  allowed  to  stand  in  the  place  of  the  specialty  creditor,  to 


I    H 


(jj)  British  Mutual  Investment 
Co.  V.  Smart,  L.  R.  10  Ch.  567. 

(g)  Bro.  Assets  per  Descent,  33 
Davy  It.  Pepys,  Plowd.  439  h. 
Quailes  i».  Capell,  Dyer,  204  h. 
Daviea  v.  Cliurchman,  3  Lev.  189. 
Galton  V,  Hancock,  2  Atk.  426. 
And  since  as  against  the  executor 
personal  estate  is  the  primary  fund 
lor  the  payment  of  debts,  it  followd 


that,  in  a  case  where  the  specialty 
debts  exceed  the  personal  estate, 
the  executor  can  have  no  right  of 
retainer  in  respect  of  a  simple 
contract  debt,  even  though  the 
specialty  debts  may  in  fact  have 
been  paid  out  of  the  proceeds  of 
real  estate  administered  under  3 
&  4  Wm.  4,  c.  104 :  Walters  v. 
Walters,  18  0.  D.  182. 
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consequent 
right  of  beir 
or  devisee  to 
hare  the  real 
estate  exone- 
rated by  the 
personal ; 


reimburse  himself  out  of  the  personal  estate  in  the  hands  of 
the  executors  (r) :  Provided  such  reimbursement  will  not 
prejudice  any  of  the  creditors,  or  any  other  party  hating  an 
equal  or  more  favoured  claim  than  the  heir  or  devisee 
respectively. 

Thus,  if  the  testator  enters  into  a  bond  for  himself 
and  his  heirs,  and  dies,  and  the  obligee  proceeds  against 
the  heir,  and  compels  him  to  pay  the  debt  out  of  the 
real  assets,  the  heir  may  recover  it  out  of  the  assets 
in  the  hands  of  the  executor  (s).  And  this  exoneration 
is  extended  not  only  to  the  hares  natus,  the  heir-at-law, 
but  also  to  the  hares  f actus,  the  general  devisee  (t),  or  a 
particular  devisee  (m). 

Again,  it  is  discretionary  with  a  mortgagee,  whether  he  will 
proceed,  for  the  recovery  of  his  mortgage  debt,  against  the 
mortgaged  land  which  has  come  to  the  heir  or  devisee  of  the 
mortgagor,  or  against  his  executor :  But  if  the  mortgagee 
recovers  against  the  land,  the  heir  or  devisee  shall  (unless 
the  case  is  within  the  operation  of  the  stat.  17  &  18  Vict. 
c.  113  (uti) ),  be  reimbursed  out  of  the  personal  estate  of  the 
mortgagor  {x). 


f 


(r)  Treat.  Eq.  B.  3,  c.  2,  s.  1. 
Accordingly,  where  a  person  domi- 
ciled in  England,  who  was  indebted 
in  money  ujion  bond,  died  intes- 
tate leaving  real  estate  in  Scot- 
land, and  the  bond  debts  were 
paid  by  the  heir  out  of  the  pro- 
duce of  the  real  estate  in  Scotland  ; 
Lord  ijangdale,  M.  R.,  lield,  that 
the  right  of  relief  or  demand 
against  the  personal  estate,  which, 
by  the  law  of  Scotland  is  given 
to  the  heir  who  has  paid  moveable 
debts,  is  capable  of  being  made  avail- 
able in  England :  Lord  Winchelsea 
V.  Garetty,  2  Keen,  293.  And  in 
all  cases,  where,  in  the  course  of 
administrations  in  different  coun- 
tries, the  question  arises  whether 


particular  debts  are  properly  ami 
ultimately  payable  out  of  the  per- 
sonal estate,  or  are  chargeable  on 
the  real  estate  of  the  deceased, 
the  law  of  his  domicil  will  govern, 
in  cases  of  intestacy,  and,  hi  coses 
of  testacy,  his  intention  •  Story's 
Confl.  Ch.  xiii.  s.  528. 

(s)  Armitagev.  Metcalfe,  IClianc. 
Cafi.  74.  Anon.  Chanc.  Gas,  5. 
Treat.  Eq.  B.  3,  c.  2,  s.  1. 

(()  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54. 

(«)  Pockley  v.  Pockley,  2  Chanc. 
Cas.  84.  Oalton  v,  Hancock,  2 
Atk.  436.  Fonbl.  Treat.  E<i.  B. 
3,  c.  2,  8.  3,  note  (e). 

(tiM)  Post,  p.  1570. 

(x)  Cope  V.  Cope,  2  Salk.  449. 
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But  the  land  cannot  be  exonerated  out  of  the  personal  but  nut  to 

,    , .  „  ,       .  •  1    .        i      prejudice  a 

estate  to  the  prejudice  of  any  person  having  a  prior  claim  to  person  having 
be  satisfied :  And  therefore  the  heir  or  devisee  shall  not  stand  ^^g'^^tJ^.** 
in  the  place  of  the  mortgagee  against  the  personal  assets,  if 
by  so  doing  he  would  disappoint  any  creditor  (y)   or  any 
legatee,  except  the  residuary  legatee  {z),  or  the  widow's  claim 
io paraphernalia  (a). 
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Howell  V.  Price,  1  P.  Wma.  292. 
Johnson  v.  Milksopp,  2  Vp-n.  112. 
Lutkins  v.  Leigh,  Ciis.  teni^..  Talb. 
54.  Galton  v.  Hancock,  2  Atk.  436. 
Anil  it  will  make  no  diiFerence, 
that  tlie  devise  is  of  the  lands  sub- 
ject to  the  incumhranccs  thereon; 
for  such  a  qualification  is  no  more 
than  what  is  implied,  since  the 
testator  could  not  devise  them 
otherwise :  Serle  v.  St.  Eloy,  2  P. 
Wms.  386.  Bickham  v.  Cruttwell, 
3  Mylne  &  Cr.  769.  Hickling  v. 
Beyer,  3  Mac.  &  G.  643,  by  Lord 
Truro.  Accordingly  where  a 
testator  directed  estates  to  be  sold, 
and  the  produce  to  be  applied  iu 
payment  of  the  mortgages  due 
from  him,  and  the  residue  of  the 
produce  to  be  considered  and  ap- 
plied as  part  of  the  residue  of  his 
personal  estate ;  and  he  gave  and 
devised  the  residue  of  his  real  and 
personal  estate  upon  trust,  after 
payment  of  his  just  debts,  for  the 
benefit  of  all  his  children ;  and 
the  testator  afterwards  by  a  codi- 
cil, confined  the  residuary  gift  of 
the  produce  of  the  estates  directed 
to  be  sold  to  his  younger  children ; 
it  was  held,  that  the  devisees  of 
the  produce  of  the  real  estate 
directed  to  be  sold  were  entitled 
to  have  the  personal  estate  applied 
in  payment  of  the  mortgages ;  be- 
cause the  gift  was  in  effect  a  gift 
of  the  estates,  subject  to  the  mort- 


gages ;  and  the  gift  of  an  estate 
subject  to  a  mortgage,  does  not 
deprive  the  devisee  of  the  right 
to  satisfaction  of  the  mortgage  out 
of  the  personal  estate  :  Wythe  v. 
Henniker,  2  M.  &  K,  635.  But 
where  a  testator  having  an  estate 
subject  to  a  mortgage  of  4,4602. 
created  by  himself,  devised  it  to 
A.  B.  in  fee,  "  he  paying  the  mort- 
gage thereon ; "  and  devised  his 
residuary  real  and  personal  estates 
to  trustees  for  the  payment  of  his 
debts,  and  he  gave  to  the  mort- 
gagees, through  the  medium  of 
his  executors,  2,0002.  to  exonerate 
the  estate  ;  it  was  held  that  the 
words  "he  paying  the  mortgage 
thereon,"  imposed  a  duty  on  the  de- 
visee and  amounted  to  a  direction 
or  condition  that  he  should  pay 
the  mortgage,  or  take  the  estate 
subject  to  the  burden  upon  it,  so 
far  as  the  same  exceeded  2,0002. : 
Lockhart  v.  Hardy,  9  Beav.  379. 
See  also  Goodwin  v.  Lee,  1  Kay 
&  J.  377.  Hatch  v.  Skelton,  20 
Beav.  463. 

(y)  Bartholomew  v.  May,  1  Atk. 
487. 

(«)  Oneal  v.  Mead,  1  P.  Wms. 
693.  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  53.  Davis  v.  Ganliner,  2  P. 
Wms.  190.  Rider  v.  Wager,  2  P. 
Wms,  335.    A  fortiori,  a  specific 
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Note  (a)  See  next  Page. 
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It  has,  indeed,  been  laid  down,  as  a  general  proposition, 
that  the  equity,  to  have  the  personal  estate  applied  to  the 
exoneration  of  the  real,  subsists  only  between  the  heir  or 
devisee,  and  the  residuary  legatee,  and  not  against  specific  or 
general  legatees  (b).  And  this  is  unquestionably  true  with 
respect  to  the  exoneration  of  the  heir  (c).  But  it  appears  to 
be  clear  that  if  a  creditor,  with  a  general  lien  on  the  land,  as  a 
mere  bond  creditor,  recovers  the  bond  debt  against  the  real 
estate  devised,  the  devisee  will  be  entitled  to  exoneration  out 
of  the  personal  estate,  to  the  disappointment  of  general 
legacies  (rf).  Whether  he  would  also  be  entitled  to  exoneravion 
to  the  disappointment  of  specific  legacies,  is  a  question  which, 
for  some  time,  was  doubtful  (e).  But  it  seems  to  bo  now 
settled,  that  the  devisee  would  be  entitled  to  compel  the 
specific  legatees  to  contribute  to  the  payment  of  the  debt,  but 
not  wholly  to  exonerate  the  land  (/). 


legatee  of  a  mortgaged  leasehold 
shall  not  have  contribution  to- 
wards his  mortgage  from  other 
specific  legatees  of  leasehold  :  Hal- 
liwell  V.  Tanner,  1  Riiss.  &  M.  633. 
Wythe  V.  Henniker,  2  M.  &  K. 
635.  Johnson  v.  Child,  4  Hare, 
87  ;  Secus,  where  a  contrary  inten- 
tion is  apparent :  Middleton  v. 
Middleton,  15  Beav.  450. 

(a)  Tipping  v.  Tipping,  1  P.  Wms. 
736.    Ante,  p.  678,  note  (q). 

(6)  Hamilton  v.  Worley,  2  Vv,3. 
Jun.  65.  Fonbl.  Treat.  Eq.  B.  3, 
c.  2,  s.  3,  note  (e). 

(c)  Lutkins  v.  Leigh,  Caa.  temp. 
Talb.  54.  Snelson  v.  Corbett,  3 
Atk.  369. 

{d)  It  is  clear  that  general  lega- 
tees cannot  marshal  the  assets  so 
aa  to  stand  in  the  place  of  a  mere 
bond  creditor  against  the  land  de- 
vised :  See  post,  p.  1588 :  And 
therefore  it  seems  to  follow,  that 
the  devisee    shall  be  exonerated 


out  of  the  general  legacies ;  be- 
sides if  it  were  otherwise,  it 
would  have  the  elfect  of  lunking 
a  devisee  of  land,  who  in  cwry 
case  is  as  much  a  specific  devisee 
as  a  legatee  of  a  specific  legacy, 
bear  the  burden  of  the  debt  before 
the  general  pecuniary  legatees,  i 

(e)  See  Cornewall  v.  Cornewall, 
12  Sim.  298. 

(/)  Tombs  V.  Eoch,  2  Coll.  490. 
Gervis  v.  Gervis,  14  Sim.  654. 
Hensman  v.  Fryer,  L.  R.  3  CIi.  420. 
But  the  terms  of  the  Will  may 
show  that  as  between  the  devisee 
and  a  specific  legatee  the  testator 
intended  that  legatee  to  have 
priovity.  Thus  in  Be  Saunders- 
Duvies,  34  C.  D  482,  a  testator 
devised  his  real  estate  to  the  use 
of  his  wife  during  her  life  or 
widowhood,  with  remainder  to  the 
use  of  trustees  for  a  term  of  live 
hundred  years,  on  trust  to  raise  by 
mortgage  of  the  real  estate  or  out 
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Before  the  Wills  Act  a  residuary  devise  of  real  estate  was  Residuary 
treated  as  specific.     It  was  at  one  time  supposed  that  the  real  estate  a 
effect  of  section  24  of  that  Act,  in  making  Wills  speak  and  ^^'^^  ''''''*• 
take  effect  with  reference  to  the  real  and  personal  estate 
comprised  in  them  as  if  executed  immediately  before  the 
deatii  of  the  testator,  was  to  alter  f.his  and  to  prevent  a 
residuary  devise  of  real  estate  being  treated  as  specific  (</),  but 
it  is  now  established  that  there  is  nothing  in  the  Act  to  alter 
the  well  settled  rule  of  law  as  to  the  effect  of  a  residuary 
devise,  namely,  that  for  the  purpose  of  payment  of  debts  it  is 
to  rank  pari  passu  with  specific  devises  (/t). 

It  must  be  further  observed  that  the  exoneration  of  the 
real  estate  out  of  the  personal  is  confined  to  cases,  where 
the  claim  in  question  is  the  2>roper  debt  of  the  deceased ;  for 
if  it  be  not  so,  his  heir  or  devisee  must  take  the  land  cum 
onere :  Thus  if  a  settlor  of  real  estate  in  contemplation  of 
marriage  covenants  for  payment  of  the  portions  of  children, 
or  widow's  jointure  (i),  or  if  a  person  makes  a  voluntary  gift, 


ol  the  rents  and  profits,  ijortions  of 
b,000l.  apiece  for  each  of  lusyounger 
children  with  remainder  in  strict 
f^ettlcment,  the  testator's  eldest 
son  taking  the  first  life  estate. 
The  testator's  general  personal 
estate  was  insufficient  for  the  pay- 
ment of  his  debts  and  consequently 
the  sjiccifically  bequeathed  per- 
sonal estate,  and  the  real  estate 
had  to  contribute,  and  it  was  held 
that  as  between  the  portionera  and 
the  persons  entitled  to  the  real 
estate  on  which  they  were  charged, 
the  former  were  not  bound  f  o  con- 
tribute to  make  good  the  deficiv  icy. 
The  decision  in  this  case  seems  on 
this  point  to  be  inconsistent  with 
Long  V.  Short,  1  P.  Wms.  403,  but 
North,  J.,  in  his  judgment  points 
out,  referring  to  the  judgment  of 
Lord  Chancellor  Brady  in  Jack- 


son V.  Hamilton,  9  Ir.  Eq.  430, 
that  the  report  of  Long  v.  Short 
is  inaccurate.  See  post,  p.  1589, 
note  (o). 

(g)  Dady  v.  Hartridge,  1  Dr.  & 
Sm.  236.  Barnwell  v.  Iremonger, 
Ibid.  242.  Eotheram  v.  Rotherani, 
26   Beav.  465.    Bethell  v.  Green, 

34  Beav.  302.     Rodhouse  v.  Mold, 

35  L.  J.  Ch.  67. 

(/i)  Hcnsman  v.  Fryer,  L.  B.  3 
Ch.  420.  Lancefield  v.  Iggulden, 
L.  R.  10  Ch.  136.  Gibbins  v. 
Eyden,  L.  R.  7  Eq.  371. 

(t)  Lanoy  v.  Athol,  2  Atk.  44-1. 
Edwards  r.  Freeman,  2  P.  Wms. 
438.  Coventry  r.  Coventry,  2  P. 
Wms.  222.  Looseraore  v.  Knap- 
man,  Kay,  123.  But  see  Field  v. 
Moore,  7  De  G.  M.  &  G.  691, 
where  the  provision  was  first  se- 
cured by  a  covenant  crpo.ting  a 
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by  way  of  charge,  and  covenaDts  for  the  payment  of  tbo 
money  (A;),  the  land  will  be  the  primary  fund  for  payment- 
for  in  these  cases  the  charge  is  in  its  nature  real  and  the 
covenant  only  an  additional  security.  Accordingly  in  Graves 
V.  Hicks  (0,  a  father  having  agreed  to  secure  a  marriage 
portion  for  his  daughter,  mortgaged  part  of  his  estates  for 
that  purpose,  and  covenanted  to  pay  the  money :  By  his 
Will  he  directed  his  debts  to  be  paid,  first  out  of  the  residue 
of  his  personal  estate,  then,  out  of  his  money  in  the  funds, 
and  lastly,  out  of  his  residuary  ro«il  estates :  And  Sir  L. 
Shad  well,  V.-C,  held,  that  the  mortgaged  estate  was  not 
to  be  exonerated  from  the  portion  out  of  the  personal 
estate ;  his  Honor  being  of  opinion  that^  by  the  plain  inten- 
tion of  the  parties,  the  covenant  of  the  .'"••.ther  was  meant 
to  be  auxiliary  only  to  the  charge  upon  his  land ;  and  that 
what  he  contracted  to  do,  was  to  give  security  for  the 
marriage  portion  (wi). 

Again,  if  a  man  buys  an  estate,  subject  to  an  existing 
mortgage,  the  land  remains  the  proper  fund  for  its  discharge, 
and  the  heir  or  devisee  of  the  purchaser  cannot  throw  the 
debt  on  the  personal  estate,  as  the  primary  fund  for  pay- 
ment (h).  So  if  an  estate  descends  on  an  heir-at-law  (o),  or 
is  devised  ( j>),  charged  with  a  mortgaged  debt,  and  the  heir 
or  devisee  dies,  leaving  the  debt  unpaid,  the  land  will  be 
the  fund  for  its  payment,  and  not  the  personal  estate  of  the 
deceased  heir  or  devisee  (q) :  In  other  words,  the  principle 


debt  to  which  the  covenant  for 
securing  the  charge  was  manifestly 
auxiliary. 

{k)  Wilsonu.  Darlington,  1  Cox, 
172.    Ex  parte  Digby,  1  Jac.  253. 

(I)  6  Sim.  398, 

(vi)  See  also  Ibbetson  v.  Ibbet- 
Bon,  12  Sim.  206.  Jenkinson  v. 
Harcouit,  Kay,  688. 

(n)  Coote,  Mortg.  1016  et  seq., 
5th  edition. 

(o)  Noel   17,    Lord    Henley,    7 


Price,  241.  S.  C.  in  Doni.  Proc. 
12  Price,  213.  Coote,  Mortg.  1047, 
f)th  edition.  Be  Leeming,  3  De 
G.  F.  &  J.  43. 

(p)  Perkins  v.  Baynton,  2  P. 
"Wms.  664,  note  to  Evelyn  v.  Eve- 
lyn, Coote,  Mortg.  1047,  5th 
edition. 

(q)  Scott  V.  Eeecher,  5  Madd.  96. 
See  also  Ace.  Lord  Ilchester 
V.  Lord  Carnarvon,  1  Beav.  209. 
Lord  Clarendon  v.  Barham,  1  Y.  & 
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only  extends  to  incumbrances  created  by  the  testator  or 
ancestor  himself. 

And  even  a  direct  and  original  mortgage  made  by  the 
person  to  whom  land  has  descended  or  been  devised,  will  not 
operate  to  make  his  personal  estate  the  primary  fund  for  the 
discbarge  of  the  mortgage  debt,  if  the  money  borrowed  was 
for  the  purr  '^e  of  paying  off  the  debts  (r)  or  legacies  («)  of 
the  ancestor  or  devisor ;  and  the  law  will  be  the  same,  if 
a  bond  (<)  or  note  of  hand  {u)  is  given  by  the  heir  or  devisee 
for  the  payment  of  debts  or  legacies  charged  on  the  land. 
However,  in  the  case  of  Barham  v.  Lord  Thanet  {x),  a  mort- 
gage was  made  of  the  manor  and  lands  of  Silsden  and  other 
valuable  estates,  to  secure  a  debt  of  80,0002.  and  interest : 
The  mortgagor  died  intestate,  leaving  the  debt  wholly  un- 
paid ;  and  his  heir,  being  pressed  to  pay  off  80,0002.  part  of 
the  80,0002.,  procured  a  person  to  advance  the  sum  required 
for  the  purpose,  and  the  original  mortgagee  thereupon  joined 
with  the  heir  of  the  mortgagor  in  a  deed  conveying  the  manor 
and  lands  of  Silsden  to  the  person  making  the  advance,  sub- 
ject to  a  proviso  for  redemption  at  the  end  of  five  years,  being 
an  equity  of  redemption,  altogether  different  from  the  prior 


I  , 


C.  Ch.  C.  688.  Re  Tnylor'a 
Estate,  1  Exch.  384.  Swainson  v. 
Swainson,  6  De  G.  M.  &  G.  648. 
Hepworth  v.  Hill,  30  Beav.  484, 
per  Romilly,  M.  R.  But  in  Bond 
V.  England,  2  K.  &  J.  44,  James 
E.  mortgaged  real  estate  and  died 
intestate  in  1850,  leaving  his  father, 
Edward  E.,  his  heir-at-law  and 
sole  next  of  kin  :  Edward  E.  also 
died  intestate,  and  without  ever 
liavinn  obtained  letters  of  adminis' 
tration  to  his  son  James  :  And  it 
was  held  by  Wood,  V.-C,  that  the 
personal  estate  of  James  was  liable, 
as  between  the  heir  and  personal 
representative  of  Edward  and 
James,  to  be  applied  in  discharge 
of  the  mortgage  debt. 


(r)  Tankervil'e  r.  Fawcett,  1 
Cox,  237.  Perkins  v.  Baynton,  2 
P.  Wms.  664  (note  to  Evelyn  v. 
Evelyn),  Coote,  Mortg.  1049,  5th 
edition. 

(s)  Basset  v,  Percival,  1  Cox, 
268.  S,  C.  2  P.  Wms.  664,  note. 
Coote,  Mortg.  1049,  1050,  5th 
edition. 

(t)  Billinghurst  v.  Walker,  2 
Bro.  C.  C.  604.  Woods  v.  Hunt- 
ingford,  3  Ves.  131,  by  Lord  Al- 
vanley.  Coote,  Mortg.  1050,  oth 
edition. 

(m)  Mattheson  v,  Hardwicke,  2 
P.  Wms.  665,  note. 

(a;)  3  M.  &  K.  607.  This  case 
was  followed  by  Romilly,  M.  R., 
in  Bagot  v.  Bagot,  34  Beav.  134. 
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equity  of  redemption,  hiuI  the  interest  reserved  being  five  per 
cent,  instead  of  four  and  a  half  per  cent.,  which  w.is  tho  rato 
reserved  in  tho  original  mortgage  :  And  it  was  held  by  Sir  J. 
Leach,  M.  II.,  that  it  was  in  eflfect  a  new  mortgage  by  the 
heir,  and  the  80,000/.  was  thereby  constituted  his  personal 
debt.  In  Towmend  v.  Moatyn  (y),  the  rr.lo  was  laid  down  by 
Romilly,  M.  P..,  that  where  tho  owner  of  property  adds  mort- 
gages of  his  own  to  other  mortgages  created  by  his  ancestor 
and  unites  them  together,  and  makes  himself  personally  Hablo 
for  the  payment  of  the  aggregate  sum,  the  whole  niortgngo 
debt  then  becomes  his  debt. 

It  must  here  be  obsevved,  that  although  tho  debt  is  not 
originally  the  debt  of  tho  party,  yet  it  ie  optional  in  him,  by 
sufficient  testimony  of  intention,  to  render  th>'  debt  his  own : 
in  which  case  his  personal  estate  will,  as  between  his  real 
and  personal  representatives,  become  primarily  liable  to  dis- 
charge the  debt  («). 

But  it  )equires  clear  evidence  of  intention  to  make  tho 
debt  his  own  :  Thus  a  charge  by  Will  of  debts,  generally,  on 
his  real  and  personal  estate,  will  not  ')o  sufficient  of  itself  to 
shift  tho  onus  from  land  which  crxao  to  him  already  mort- 
gaged, whether  by  descent,  or  by  devise,  or  by  sale  (a).  So, 
in  cases  where  the  lands  came  to  tho  deceased  by  descent  or 
devise,  his  concurrence  in  tho  deed,  and  his  personal  cove- 
nant for  payment  of  the  money,  on  assignment  or  tiimsfcr 
of  tho  mortgage,  being  only  by  way  of  additional  security  to 
the  mortgagee,  will  not  alter  the  burthen,  as  between  his 
real  and  personal  representatives  {b).      The  same  principle 
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(y)  20  Beav,  70. 

(i)  Kce  Uruce  v.  Morice,  2  De  O. 
&  Hni.  38!). 

(a)  Liiwson  v.  Hudson,  1  Bro. 
Chiinc.  Gas.  58.  Ancaster  i».  Mayer, 
1  Bio.  Clmnc.  Cas.  454.  Hamilton 
V.  Worley,  2  Ves.  02.  Butler  i>. 
Butler,  5  Ves.  534.  Lord  Hchester 
r.  Lorcl  Carnarvon,  1  Eeav.  290. 
Sec  ii\fra. 


(i")  BaRot  r.  Ougliton,  1  1'.  Wins. 
347.  Evelyn  v.  Kvelyn,  2  P.  AVms. 
0(14.  Lcnian  v.  Newnliiiiii,  1  Vi'h. 
Sen.  52.  Barliiun  ?>.  Lord  'riiiuu't, 
3  :.I.  &  K.  007,  022.  Lonl  Ililics- 
ter  V.  Lonl  Ciir'mivon,  1  lieaw 
209.  Hedges  r.  Hedges,  ;>  Ih  (». 
&  Sni.  330.  So  ..iiere  lliere  liiiil 
been  a  mortgage  of  giivclkitul 
lands,  which,  upon  the  death  uf 
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applies,  if  other  estates  are  added  to  the  security  on  a  further 
sum  being  lent  («•),  or  if  there  be  a  covenant  on  his  part  for 
increasing  the  rate  of  interest  (^O-  And  it  soems  that  if  the 
sums  borrowed  by  him,  and  added  to  the  original  mortgage, 
be  comparatively  small,  equity  will  not  consider  that  he  had 
diifereiit  intentions  as  to  the  different  sums,  but  will  charge 
the  real  estate  with  the  whole  (f).  In  case  the  deceuscd 
was  a  purchaser  of  the  equity  of  redemption,  the  rule  may, 
perhaps,  be  stated  to  be,  that  unless  the  mortgage  money 
form  part  of  the  consideration  money  for  tlio  estate,  or  the 
purchaser,  by  communication  with  the  mortgagee,  clearly 
take  the  mortgage  debt  on  himself,  it  will  bo  considered,  as 
between  his  real  and  personal  representatives,  a  charge  on 
the  land  (./")  :  And  the  mere  covenanting  witli  the  mortgagor 
to  pay  tlio  debt  will  not  mako  it  his  personal  debt  (//)  :  If, 
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the  iuortj,'aj,'ec  iiitostnto,  doHcemlcd 
to  liis  two  lirotliers  as  coparceners, 
iiiul  tlie  elder  Lrother,  who  was  tlio 
coiumou  law  heir  of  the  inortgiij^or, 
purehivsed  of  the  other  brother  his 
moiety  of  the  gavelkind  lands, 
iiiul  (Mivenantcil  with  him  to  pay 
the  wliol'j  mortgage  money  ;  it 
was  hehl  that  ho  did  not  thereby 
make  the  mortgage  money  his 
Ijcraonal  dcht :  liarham  v.  Lord 
Thanot,  3  M.  &  K.  (il)7. 

(c)  Ancaster  v.  Mr.yer,  I  Bro. 
Cliane.  (Jos.  454,  4(14. 

(lO  Sliafto  1'.  Hhal'lo,  i  CV)X,  007, 
2  I'.  Wm«.  («i4,  note. 

((')  Lewis  I'.  Nangle,  AmbL  150. 
S.  C.  2  r.  Wms.  (i(54,  note.  Cooto, 
Mortg.  104!),  5th  edition.  This 
latter  doctrine  must,  it  shonld 
at'cm,  bo  received  with  nuich  Cftu- 
tioii :  ihiil. 

(/)  1  Sugd.  V.  &  r.  310,  lOth 
edit.  Where,  however,  tlio  do- 
ceiwed  (k'Rcribed  himself,  in  his 
Will,  OH  having  purchased  u  pro- 

W.E.— VOL.   II. 


)»erty,  subject  to  a  mortfige,  but 
it  a|)|>eared,  on  an  examination  of 
the  hi-story  of  the  transaction,  that 
he  was  the  person  who  owed  the 
money,  although,  as  between  him- 
self and  the  mortgagee,  he  did  not 
appear  as  the  party  who  cimtracted 
the  debt.  Lord  ('oltenluim  held, 
that  the  personal  estate  was  pri- 
marily liable  :  For  that  if  a  man 
borrows  money  in  the  name  of  a 
trustee,  Jio  debt  is,  in  one  way  or 
other,  his  from  the  commeuce- 
meut,  either  ti)  the  pei-son  who 
advances  the  money,  or  to  the 
trustee  in  whose  name  it  is  bor- 
rowed :  Uickham  v.  Chiittwell,  3 
My.  &  (>.  7(!:). 

(ff)  1  Sugd.  V.  &  W  310,  10th 
edit.  "  I  entirely  concur,"  said 
8ir  John  iieach,  M.  II.,  in  Harhani 
1).  Lortl  Thanet,  3  M.  &  K.  G24, 
"in  the  opinions  expressed  by 
Lonl  Alvanley  and  Sir  William 
Grant,  that  the  jiurchoser  of  an 
estate  siibject  to  u  mortgage,  who 
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[Mr.  Locke 
King's  Act.] 
17  &  18  Vict, 
c.  lie  :  After 
Dec,  31,  18;")!, 
heir  or  devise  e 
of  real  estiitu 
not  to  claim 
payment  of 
moitgage  out 
of  personal 
assets. 
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however,  the  purchaser  horroics  a  sum  of  money  to  enable 
him  to  complete  his  contract,  and  the  estate  is,  on  the  pur- 
chase, limited  to  the  lender  either  for  a  term  of  years,  or  in 
fee,  by  way  of  mortgage,  the  debt  is  the  proper  debt  of  the 
purchaser,  and  his  personal  estate  will  be  primarily  liable, 
even  although  part  o2  the  money  borrowed  be  applied  in 
discharge  of  an  existing  mortgage  {li). 

By  stat.  17  &  18  Vict.  c.  113,  it  is  enacted  that  "  when  any 
person  shall,  after  Dec.  81st,  1854,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  nny  land  or  other  hereditaments 
which  shall  at  the  time  of  -iis  death  be  charged  with  the  pay- 
ment of  any  sum  or  sums  of  money  by  way  of  mortgage,  and 
such  person  shall  not,  by  his  Will  or  Deed,  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention  («),  the 


has  no  contract  or  communication 
with  the  mortgagee,  and  who 
merely  covenants  with  the  vendor 
to  pay  the  mortgage  debt,  does  not 
thereby  make  the  mortgage-money 
his  personal  debt ;  and  that  his 
covenant  is  to  be  considered  simply 
as  an  indemnity  to  the  vendor, 
who  has  permitted  the  amount  of 
the  mortgage-money  to  be  deducted 
from  the  price."  A  distinction  has 
been  made  between  the  case  of  a 
man  contra' ting  to  purchase  a 
mere  equity  of  redemption,  and 
a  contract  for  the  purchase  of  an 
estate  for  a  given  sum,  of  which 
the  mortgage  debt  forms  part,  and 
which,  on  the  purchase,  is  dis- 
counted out  of  the  consideration 
money  ;  in  which  latter  case  it 
han  been  considered,  the  personal 
estate  of  tl.e  purchaser  will  be  the 
primary  fund  :  Parsons  v.  Free- 
man, 2  P.  Wms.  664,  note  (1). 
Belvidere  v.  Eochfort,  6  Bro.  P.  C. 
299.  Toml.  edit.  But  see  Coote, 
Mortg.  1045,  1046,  5th  edition.     2 


Jarman  on  Wills,  4th  edition,  641 
et  seq. 

{h)  Waring  v.  Ward,  5  Ves.  670. 
S.  C.  7  Ves.  332.  Coote,  Mortg. 
1045,  5th  edition.  See  also  Mar- 
qnisof  Bute  v.  Cunynghame,  2  Russ. 
Chanc.  Cas.  275.  So  where  A.  B. 
purchased  an  estate  in  considera- 
tion of  an  annuity,  which  was 
thereupon  charged  on  the  purchase, 
and  also  upon  another  estate,  and 
A.  B.  covenanted  to  pay  it,  liis 
personal  estate  was  held  primarily 
liable  for  the  payment ;  Yonge  j'. 
Furse,  20  Beav.  380. 

(t)  As  to  what  amounts  to  a 
signification  of  a  "contrary  or  other 
intention,"  there  were,  after  tiie 
passing  of  tue  Act,  a  series  of  cases 
in  which  it  was  held  that  direc- 
tions by  a  testator  that  his  debts 
should  be  paid  out  of  his  personal 
estate  might  be  sufficient  indica- 
tion of  intention  on  the  part  of  the 
testator  that  land  should  not,  iimler 
the  Act,  be  primarily  liable  to  tlie 
payment  of  the   mortgage  debt. 
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heir  or  devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the  mort- 


Tlie  following  are  some  of  such 
cases:  Stone  v.  Parker,  1  Dr.  & 
Sm.  212.    Smith  v.  Smith,  3  Giff. 
263.    Eno  r.  Talham,  4  Giff.  181. 
:!2L.  J.  Ch.  311.    Moore  V.  Moore, 
1  De  G.  J.  &  S.  603.    Rodhouse  v. 
Mold,  35  L.  J.  Ch.  67.     These  de- 
cisions  led  to  the  passing  of  30  &  31 
Vict.  ..  69,  e.Kpressly  enacting  that 
such  direction  shall  not  be  a  suffi- 
cient indication,  and  the  cases  are 
therefore  of  no  importance  except 
in  the  case  of  testators  dying  prior 
to  or  on  Dec.  Slst,  1867.     Mure- 
over,  Locke  King's  Act  Amend- 
ment Act,  1877,  40  &  41   Vict., 
c.  34,  enacts  that  in  the  case  of 
any  testator    or    intestate    dying 
after  Dec.  31st,  1877,  that  such 
contrary  intention    shall    not  he 
deemed  to  he  signified  by  a  charge 
of,  or  a  direction  for  payment  of, 
debts  upon  or  out  of  residuary  real 
or  personal  estate  or  residuary  real 
estate.  Lord  Romilly,  in  Brownson 
V.  Lawrance,  L.  R.  6  Eq.  1,  decided 
that  the  fact  that  one  of  two  pro- 
perties   comprised    in    the    .s:ime 
mortgage    is    specifically    devised 
was  sufficient  to  exclude  the  prin- 
cipal Act,  and    make  the  estate 
which  passed  under  the  residuary 
devise  pr  lul  facie  liable  to  tlie 
whol.'  of  the  mortgage  debt ;  b"t 
this  case  cannot,  it  seems,  now  be 
regarded  as  good  law,  and  Jessel, 
M.  R.,  in  Sackville  v.  Smyth,  L.  R. 
17  £([.  153,  refused  to  follow  it ; 
and  in  a  case  where  a  testator  dying 
lifter  30  &  31  Vict.  c.  60,  who  was 
entitled  to  an  estate  subject   to 
a  mortgage,  devised  part  of  it  to 
his  widow  for  life,  and  the  re- 
mainder to  his  residuary  devisee, 


and  bequeathed  his  personal  estate 
subject  to  debts,  and  directed  that 
the  deficiency  should  be  charged  on 
his  residuary  real  estate,  he  held 
that  no  contrary  or  other  intention 
was  shown  within  the  meaning  of 
Locke  King's  Act,  so  as  to  exone- 
rate the  widow's  life  interest  from 
keeping  down  a  proportionate  part 
of  the  interest  on  the  mortgage. 
And  Malins,  V.-C,  in  Gibbins  v. 
Eyden,  L.  R.  7  Eq.  371,  pointed 
out  that  Lord  Romi"v.  in  Brown- 
son    V.   Lawrance,   had    probably 
overlooked  the  fact  that  Hensnumr. 
Fryer,  L.  R.  3  Ch.  420,  had  decided 
that  a  residuary  devise,  notwith- 
standing the  Wills  Act,  was  spe- 
cific.   And  North,  J.,  in  Rt  Smith, 
33    C.    D.    195,    dissented    from 
Brownson  v.  Lawrance,  and  fol- 
lowed   Sackville    v.    Smyth    and 
Gibbins  v.  Eyden.     In  the  case  of 
Re  Newmarch,  9  C.  D.  12,  Jessel, 
JI.  R.,  after  the  passing  of  30  &  31 
Vict.  c.  69,  decided  that  a  charge 
of  debts  on  a  part  of  a  testatoi-'s 
real  estate,  viz.  his  residuary  real 
estate,  in  exoneration  of  the  rest, 
without  sijeciully  referring  to  his 
mortgage  debts,  is  not  an  expres- 
sion of  a  contrary  intention  suffi- 
cient to  exonerate  the  mortgaged 
estate  ;  and  that,  as  Locke  King's 
Act  applies  to  a  mortgaged  estate, 
<liH'erent  portions  of  which  are  de- 
vised to  difl'erent  persons,  the  de- 
visees, in  the  absence  of  a  sufficient 
expression  of  a  contrary  intention, 
must  contribute  according  to  the 
value  of  their  respective  portions. 
And  where  a  testator  by  his  Will, 
dated  in  1877,  directed  liis  execu- 
toi's  "to  pay  all  my  Just  debts, 
X  X  2 
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gage  debt  discharged  or  satisfied  out  of  the  personal  estate 
or  any  other  real  estate  of  such  person,  but  the  land  or  here- 


funeral  and  testamentary  expenses, 
out  of  my  personal  estate  in  exon- 
eration of  my  real  estate,"  it  was 
held  that  a  debt  due  from  the  tes- 
tator at  the  time  of  his  death  on  a 
mortgage  of  part  of  his  real  estate 
must  be  borne  primarily  by  the 
mortgaged  estate :  Re  Rossiter,  13 
C.  D.  355.     It  is  to  be  observed 
that  where  real  and  personal  estate 
are  comprised  in  the  same  mort- 
gage, there  is  nothing  in  Locke 
K'ng's  Act  to  make  the  real  estate 
the    primary   fund    to    bear    the 
whole  mortgage  debt :   this  must 
depend  on  the  intention  of  the 
mortgagor :  Trestrail  v.  Mason,  7 
C,  D.  655.     Leonino  v.  Leonino, 
10  C.  D.  4(50.    See  also  Marquis  of 
Bute  1".  Cunynghame,  2  Euss.  275. 
Lipscomb  v.  Lipscomb,  L.  R.  7  Eq. 
501.   De  Rochefort  v.  Dawes,  L.  R. 
12  Eq.  540,     The  principal  Act 
was    held  to  apply  to  ec^uitable 
mortgP'jes  :  Pembrooke  v.  Friend, 
1   Johns.   &   II.  132.     Coleby  v. 
Coleby,  12  Jur.  N.  S.  496.     But 
only  where   there  was  a  defined 
and  specified  charge  on  a  specified 
estate  :  Hepworth  v.  HUI,  30  Beav. 
476.     The  Act  was  also  held  to 
apply    to    copyholds :     Piper    v. 
Piper,  1  Johns.  &  H.  91  ;  but  not 
to  leaseholds :  Solomon  v.  Solomon, 
33  L.  J.  Ch.  473.    Re  Wormsley's 
Estate,  4  T;.  D.  665.     To  remedy 
which  the  Act  of  1877  (40  &  41 
Vict.  c.  34)  was  passed,  ^Jos',  p.  i674, 
by  which  the  statutes  17  &  18  Vict. 
c.  113,  and  30  &  31  Vict.  c.  69,  as  to 
any  testator  or  intestate  dying  after 
Dec.  3l8t,  1877,  were  held  to  ex- 
tend to  any  land  or  other  heredita- 


ments of  whatever  tenure  which 
shall  at  the  time  of  his  death  be 
charged  wth  the  payment  of  any 
sum  or  sun\i  of  money  by  way  of 
mortgage,  or  any  other  equitable 
charge,  including  any  lien  for  un- 
paid purchase-money.    And  it  has 
been  expressly  decided  in  Re  Ker- 
shaw, 37  C.  D.  674,  tliat  the  effect 
of  this  Act  is  to  include  leaseholds 
within    the    principal    Act,   and 
render  them  subject  to  a  lien  for 
unpaid  purchase-money  in  exon- 
eration of   the   general   personal 
estate.    It  was  held  in  Dacre  v. 
Patrickson,  1  Dr.  &  Sm.  182,  in  a 
case  where  pei-sonalty  went  to  the 
Crown,  there  being  no  next  of  kin, 
that  the  Act  applied,  and  the  de- 
visee of  a  mortgaged  estt.te  was  not 
entitled  t',  be  exonerated  out  of  the 
personalty    notwithstanding    the 
words  of  the  statute  "  as  between 
the    different    pei-sons    claiming 
through   or  under   the   deceased 
person."    See  further  as  to  what 
is  an  "  interest  in  land "  within 
the  meaning  of  the  statute,  Lewis 
V.  Lewis,  L.   R.    13  Eq.  218,  in 
which  case  Malins,  V.-C,  decided 
that  land  devised  upon  trusts  for 
conversion,  and  taken  in  its  con- 
verted state,  is  not  an  interest  in 
land.     It  is  to  he  observed,  how- 
ever, that  his  judgment  is  paitly 
based  on  the  words  "  heir  or  de- 
visee "  being  inapplicable  to  such 
a  subject-matter,  and  that  now,  by 
40  Sr  41  Vict.  c.  34,  the  words 
"  devisee  or  legatee  or  heir "  are 
substituted.     Personal  estate  of  a 
testator  may  ^jro  tani"  be  converted 
into  realty  by  a  contract  to  pur- 
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ditaments  so  charged  shall,  as  between  the  diflferent  persons 
claiming  through  or  under  the  deceased  person  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which  the 
same  shall  be  charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage  debts 
charged  on  the  whole  thereof  {k)  :  Provided  always,  that 
nothing  herein  contained  shall  affect  or  diminish  any  right 
of  the  mortgagee  on  such  lands  or  hereditaments  to  obtain 
full  payment  or  satisfaction  of  hir  mortgage  debt  either  out 
of  the  personal  estate  of  the  person  so  dying  as  aforesaid,  or 
otherwise  :  Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue 
of  any  Will,  Deed  or  document  already  made,  or  tc  be  made 
before  Jan.  1,  1855  "  (Q.     And  by  stat.  30  &  31  Vict.  c.  69,  30  *  31  VIA 

c.  69. 
sect.  1  (m),  it  is  enacted  that  "  in  the  construction  of  the 


chase  real  estate,  but  if  he  dies 
without  paying  the  purchase- 
money,  leaving  it  equitably 
charged  by  way  of  lien  on  the 
land,  no  such  conversion  is  effected, 
becaupe  by  40  &  41  Vict.  c.  .34,  the 
devisee  or  heir  is  not  entitled  to 
have  thfl  purchase-money  dis- 
charged or  satisfied  out  of  any 
other  estate  of  the  testator  or  in- 
testate :  Re  Cockcroft,  24  C.  D.  94. 
In  the  case  of  Hudson  v.  Cook, 
L.  R.  13  Eq.  417,  the  purchaser 
liad  diea  intestate  iu  1869,  and  the 
case  was  not  therefore  affected  by 
40  &  41  Vict.  c.  34,  which  did  not 
apply  tlie  law  as  to  vendor's  lien 
to  the  case  of  an  intestate  dying 
before  Dec.  Slst,  1877, 

(fc)  See  Evans  v.  Wyatt,  31 
Beav.  217.  Trestrail  v.  Mason,  7 
C.  D.  665.  Leonino  v.  Leonino, 
10  C.  D.  460. 

(0  The  heir  of  an  intestate,  who 
before  January  1,  1855,  executed 
a  mortgage  reserving  the  equity 
of  redemption  to  himself  and  his 


heirs,  is  not  within  this  saving 
clause  ;  for  the  heir  claims  by 
descent  and  not  under  any  instru- 
ment :  Piper  v.  Piper,  1  Johns.  & 
H.  91.  But  a  Will  executed  be- 
fore January  1,  1855,  is  a  Will 
"  already  made  "  within  the  mean- 
ing of  the  clause,  notwithstanding 
the  testator  died  after  that  day. 
Nur  does  a  mere  republication  by 
codicil,  giving  no  new  operation 
to  the  material  dispositions  of  the 
Will,  deprive  it  of  that  character : 
Rolfe  V.  Perry,  32  L.  J.  Ch.  471. 
This  proviso  only  extends  to  a  de- 
visee ;  an  heir  at  law  taking  by 
descent  from  an  intestate  is  not 
within  the  proviso :  Nelson  v. 
Page,  L.  R.  7  Eq.  25. 

(m)  "  The  meaiung  of  sect.  1, 
though  not  so  happily  expressed 
as  it  might  be,  appears  to  be  this, 
that  if  a  testator  wishes  to  give  a 
direction  which  shall  be  deemed  a 
declaration  of  an  intention,  con- 
trary to  the  rule  laid  down  in 
Locke  King's  Act,  it  must  be  a 
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III  construing 
Wils  general 
rllrection  for 
payment  of 
debts  out  of 
personalty  not 
to  include 
mortgage  debts 
unless  such 
intention 
expressly 
implied. 


40  &  41  Vict. 
c.  34. 


Will  of  any  person  who  may  die  after  the  31st  December, 
1867,  a  general  direction  that  the  debts  or  that  all  the  debts 
of  the  testator  shall  be  paid  out  of  his  personal  estate  (») 
shall  not  be  deemed  to  be  a  declaration  of  an  intention 
contrary  to  or  other  than  the  rule  established  by  the  said  Act 
{i.e.,  Locke  King's  Act,  1854),  unless  such  contrary  or  other 
intention  shall  be  further  declared  by  words  expressly  cr  by 
necessary  implication  referring  to  all  or  some  of  the  testator's 
debts  or  debt,  charged  by  way  of  r^ortgage  (o)  on  any  part  of 
his  real  estate."  And  by  sect.  2  it  is  enacted  that  "  in  the 
construction  of  this  Act  or  of  the  said  Act  (i.e.,  Locke  Kind's 
Act,  1854),  the  word  *  mortgage '  shall  be  deemed  to  extend 
to  any  lien  for  unpaid  purchase-money  upon  any  lands  or 
hereditaments  purchased  by  a  testator." 

And  by  Locke  King's  Act  Amendment  Act,  1877  (40  &  41 
Vict.  fl.  34),  it  is  enacted  that  the  above-mentioned  statutes 
shall  "  as  to  any  testator  or  intestate  dying  aftei  the  31st  of 
December,  1877,  be  held  to  extend  to  a  testator  or  intestate 


direction  applying  to  his  iiiortgaf^c 
debts  in  such  terms  as  distinctly 
and  nnmistakeably  to  refer  to 
or  describe  them "  :  per  Qiffard, 
V.-C,  in  Nelson  v.  Page,  L.  R.  7 
Eq.  25. 

()i)  Although  the  Act  only  re- 
fers to  a  direction  to  pay  debts  out 
of  personal  estate,  and  says  that 
such  a  direction  shall  not  be 
deemed  to  be  a  declaration  of  an 
intention  contrary  to  or  other  than 
the  rule  established  by  the  Act, 
yet  Jessel,  M.  R,,  in  Re  Newmarch, 
9  C.  D.  12, 18,  said  :  "  It  is  impos- 
sible consistently  with  the  Act  to 
hold  that  a  direction  to  pay  them 
out  of  real  estate,  or  out  of  a  mixed 
estate  of  realty  and  personalty, 
does  evince  such  a  contrary  inten- 
tion." And  this  view  seems  to  be 
embodied  in  the  amending  Act, 
40  &   41   Vict.  c.   34.     See  also 


Elliott  V.  Dearsley,  16  C.  D.  322. 

(o)  It  is  not  necessary  that  the 
debt  or  debts  should  be  referred 
to  as  mortgage  debts  :  all  that  is 
required  is  that  the  debt  should 
be  specifically  described  and 
identified  in  some  way.  There- 
fore where  a  testator  directed  lii.< 
private  debts  to  be  pnid  out  of  tlic 
proceeds  of  certain  life  policies, 
and  bequeathed  tbo  residue  of  his 
personalty  subject  to  the  payment 
of  his  trade  debts,  and  after  the 
date  of  his  Will  depofited  tlie  title 
deeds  of  real  estate  v  ith  his  banker 
to  secure  an  overdiawn  trade  ac- 
count, it  was  held  that  the  direc- 
tion as  to  the  payment  of  his  limli! 
debts  amounted  to  a  declaration  of 
an  intention  contrary  to  or  other 
than  the  rule  established  by  the 
Act :  He  Fleck,  37  0.  D.  677. 


■  \  :ll 
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dying  seised  or  possessed  of  or  entitled  to  any  land  or  other 
hereditament  of  irJiatever  tenure,  which  shall  at  the  time  of 
his  death  be  charged  ( p)  with  the  payment  of  any  sum  or 
sums  of  money  by  way  of  mortgage,  or  any  other  equitable 
charge  including  any  lien  for  unpaid  purchase-money  {q) : 
mi  the  devisee  or  legatee  or  heir  shall  not  be  entitled  to  have 
such  sum  or  sums  discharged  or  satisfied  out  of  any  other 
estate  of  the  testator  or  intestate  unless  (in  the  case  of  ti 
testator)  he  shall,  within  the  meaning  of  the  said  Acts  [i.e., 
Locke  King's  Act,  1854,  and  the  Act  of  1867  above  set  forth] 
have  signified  a  contrary  intention:  and  such  contrary  inten- 
tion shall  not  be  deemed  to  be  signified  by  a  charge  of  or 
direction  for  payment  of  debts  upon  or  out  of  residuary  real 
or  personal  estate  or  residuary  real  estate. 

It  frequently  occurs  that  the  deceased  has  devised  his  real  Exonoiutiou 
estate  for  the  payment  of  his  debts,  or  of  his  debts  and  lega-  charged  with 
cies,  or  has  charged  his  real  estate  with  their  payment  {qq).  ff^^[^^^} 
With  respect  to   the  exoneration  of   the  real  estate  from 
legacies,  the  general  rule  is  equally  clear  as  it  is  with  respect 
to  debts,  that  the  personal  estate  is  the  first  and  natural 
fund  foi  the  payment  of  them ;  and  the  real  estate  is  only  to 
be  resorted  to  in  aid  of  the  personal.     Therefore,  even  in 
cB'des  where  there  is  no  doubt  as  to  debts  and  legacies  being 
effectually  charged  by  the  testator  on  the  real  estate,  yet 
the  personal  estate  remains  undischarged  from  its  primary 
liability  to  those  claims  (r). 


(j))  Land,  which  has  been  de- 
livered in  execution  under  a  writ 
of  elegit  to  the  judgment  creditors 
of  a  testator,  is  charged  within  the 
meaning  of  this  Act :  lie-  Anthony, 
[1892]  1  Ch.  450. 

(?)  See  Ee  Cockcroft,  24  C.  D. 
94. 

{qq)  As  to  what  shall  be  sufficient 
to  charge  the  real  estate  with  debts 
and  legacies,  see  1  Bop.  Leg.  571 
et  seq.,  3rd  edit.  2  Pow.  Dev.  644 
et  seq,,  Januan's  edit.    2  Jarman 


on  Wills,  4th  edit.  582  et  seq.    See 
ante,  p.  578. 

(r)  Daviea  v.  Ashford,  15  Sim. 
42.  Roberta  v.  Roberts,  13  Sim. 
336.  The  rule  that  a  charge  of 
debts  on  real  estate  does  not  of 
itself  exonerate  the  personal  estate, 
applies  to  &  case  whert  a  chorge 
for  payment  of  debts  is  created  by 
deed :  French  v.  Chichester,  2 
Vem.  568.  But  no  such  rule 
applies  to  specific  personal  estate 
similarly  charged,  and   therefore 
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Exoneration  of 
personal 
estate : 


Accordingly  it  has  long  been  the  settled  rule  of  Courts  of 
Equity,  that  the  direction  of  the  testator  to  sell  or  mortgage 
his  real  estate  for  the  payment  of  his  debts  aud  legacies,  is 
not  alone  evidence  of  the  intention  of  the  testator  that  the 
personal  estate  should  be  exempt  from  those  charges,  and 
amounts  only  to  a  declaration  that  the  real  estate  shall  be 
so  applied  to  the  extent  in  which  the  personal  estate,  which 
by  law  is  the  primary  fund,  shall  be  insuificient  for  those 
purposes  (s). 


Testator  may 
exnreesly 
exonerate 
personal 

estate. 


What  expres- 
sion by  testator 


Nevertheless,  it  is  clear,  that  a  testator  may,  if  he  pleases, 
give  the  personal  estate,  as  against  his  heir  or  any  other  real 
representative,  discharged  from  the  payment  of  bis  debts  and 
legacies  (0  :  And  in  such  case  the  rules  of  exoneration  iu 
favour  of  the  heir  or  the  devisee,  which  have  hitherto  been 
the  subject  of  this  chapter,  altogether  fail  of  application. 

A  most  important  question,  therefore  arises,  viz.,  what  is 


the  charged  personal  estate  must 
be  applied  in  the  first  instance  tu 
tlie  payment  of  the  debts  of  the 
deceased  charger,  to  the  exonera- 
tion of  his  general  personal  estate 
iu  the  hands  of  his  personal  re- 
presentative :  Trott  V.  Buchanan, 
28  C.  D.  446. 

(s)  Rhodes  v.  Rudge,  1  Sim.  84, 
85.  Walker  v.  Hardwicke,  1  M.  & 
K.  396.  Forrest  v.  Prescott,  L.  R. 
10  Eq.  545.  See  also  Re  Ovey,  31 
C.  D.  113.  Heron  v.  Poole,  42 
L.  J.  Ch.  348. 

{t)  Ancaster  v.  Mayer,  1  Bro. 
Chanc.  Cas.  462.  In  Dacre  v. 
Patrickson,  1  Dr.  &  Sm.  182, 
Kindersley,  V.-C,  says  :  "  It  is  a 
general  rule,  in  the  absence  of  any 
expression  of  intention  to  the  con- 
trary, that  if  a  testator  charges 
real  estate  with  payment  of  debts 
in  exoneration  of  his  personal  es- 
tate, and  bequeaths  the  personal 


estate  to  particular  individuals*,  he 
is  held  to  have  intended  to  exone- 
rate his  personal  estate  for  the 
benefit  only  of  those  legatees,  and 
therefore  if  the  bec^uest  of  the  per- 
sonal estate  fails,  whether  hy  the 
death  of  the  legatees  in  the  life- 
time of  the  testator  or  by  reason 
of  the  Statute  of  Mortmain,  so  that 
the  personal  estate  goes  to  other 
persona  than  those  intended  by  the 
testator,  those  persons  are  not  en- 
titled to  the  benefit  of  the  exonera- 
tion." And  Fry,  L.  J.,  in  his  judg- 
ment in  Kilford  v.  Blaney,  31 
C.  D.  56,  66,  expresses  the  same 
view,  that  where  the  gift  to  the 
person  intended  to  be  benefited 
by  the  exoneration  fails,  the 
exoneration  itself  fails,  and  that 
this  principle  applies  whether  tlie 
property  dealt  with  he  realty  or  'per- 
sonalty. See  also  Fisher  v.  Fisher, 
2  Keen,  610. 
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the  mode  of  expression,  on  the  part  of  the  testator,  which  sufficient  to 

,  1        .    .  ,    i.  1  •      exonerate 

will  give  the  personal  estate  exempt  from  such  payment,  in  personal 
contravention  of  the  ordinary  rule  that  such  estate  is  first  "*'***' 
liable. 

In  the  earlier  cases,  it  was  laid  down,  that  express  words 
of  exemption  were  necessary  (h)  :  But  this  rule  has  been 
relaxed  by  sabsequent  decisions  :  and  it  is  now  settled  that 
the  personal  fund  will  be  exempted,  if  the  intention  of  the 
testator  in  its  favour  can  be  collected  from  a  sound  interpre- 
tation put  upon  the  whole  Will ;  in  other  wor'ls,  if  there 
appears  from  tho  whole  testamentary  disposition  taken 
together,  an  intention  on  the  part  of  the  testator  so  expressed, 
as  to  convince  a  judicial  mind,  that  it  was  meant,  not  merely 
to  charge  the  real  estate,  but  so  to  charge  it  as  to  exempt  the 
personal  (x). 

It  is  obvious,  therefore,  that  it  is  impossible  to  lay  down 
any  general  rule  as  a  guide  upon  this  question ;  since  the 
construction  of  every  Will,  in  which  the  point  arises,  must 
depend  merely  upon  the  individual  circumstances  of -the  par- 
ticular case :  and  in  these,  as  in  all  other  cases  of  inference 
or  implication,  except  necessary  or  logical  implication,  there 
may  be  a  difference  of  opinion  between  the  most  eminent 
.Judges  who  are  called  on  to  consider  the  circumstances. 
The  difficulty  with  which  the  whole  subject  is  surrounded  is 
demonstratpd  by  the  following  observations  of  Lord  Eldon, 
in  Booth  v.  Blundell  j/) :  "  On  a  comparison  of  all  the  cases 
which  have  arisen,  it  is  scarcely  possible  to  find  any  two  in 
which  the  Court  altogether  agrees  with  itself;  there  being 
scarcely  a  single  circumstance  that  is  considered  in  one  case 
as  a  ground  of  inference  in  favour  of  the  intention,  but  it  is 
considered  in  other  cases  as  against  the  same  inference  ;  and 
I  can  find  no  rule  deducible  from  all  that  has  been  said  on 
the  subject,  but  this  (which  appears  to  be  a  rule  supported  by 
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(it)  Fereyes  v.  Kobertson,  Bunb. 
302.  Dolman  v.  Smith,  Free.  Chanc. 
458. 

(x)  By  Lord  Eldon,  in  Bootle  v. 


Blundell,  1  Meriv.  230. 
Scott,  5  Russ.  32. 
(y)  1  Meriv.  219. 


Dawes  v- 
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all  the  cases  taken  together),  namely,  that  since  it  has  been 
laid  down  that  express  words  are  not  necessary  to  exempt 
the  personal  estate,  there  must  be  in  the  Will  that  whicli  is 
sometimes  denominated  '  evident  demonstration,'  sometimes 
'  plain  intention,'  and  *  necessary  implication,'  to  operate  that 
exemption  "  (z). 

In  some  of  the  earlier  cases,  evidence  dehors  the  Will  was 
received,  to  show  the  testator's  intention  :  But  on  this  point. 
Lord  Eldon  expressed  his  clear  opinion,  in  Bootlc  v.  Blun- 
dell  (a),  that  with  regard  to  circumstances  dehors  the  Will, 
which  have  been  somel'mec  called  in  to  assist  in  explaining 
it,  such  as  the  respective  amount  of  the  real  and  personal 
estate,  the  greater  or  less  degree  of  personal  favour  which 
the  testator  may  be  presumed  to  have  entertained  towards 
this  or  that  object  of  his  bounty,  and  others  of  that  nature, 
they  ought  all  to  be  set  aside  in  the  consideration  of  a 
question  depending  on  a  Will,  such  question  being  fit  to  be 
decided  only  by  an  examination  of  the  whole  Will  taken 
together (t). 

The  principle  which  has  the  greatest  influence  on  the 
determination  of  this  question,  and  which  has  been  uniformly 
supported  by  all  the  cases  is,  that  it  is  not  enough  for  the 
testator  to  have  charged  his  real  estate  with,  or  in  any 
manner  devoted  it  to,  the  payment  of  his  debts  and  legacies : 
The  rule  of  construction  is  such  as  aims  at  finding,  not  that 
the  real  estate  is  charged,  but  that  the  personal  estate  is 
discharged  (c).  In  other  words,  it  is  not  by  an  intention  to 
charge  the  real,  but  by  a  plain  intention  to  discharge  the 
personal  estate,  that  the  question  is  to  be  decided  (d). 


(a)  See  the  observations  made 
on  this  passage  by  Kiiight-Bruce, 
V.-C,  in  Collis  v.  Eobins,  1  De 
Gex  &  Sm.  141,  and  by  Lord 
Halsbury,  L.  C,  in  Kilford  v. 
Blaney,  31  C.  D.  56,  61. 

(o)  1  Meriv.  216. 

(6)  See  also  Inchiquin  v.  French, 


1  Cox,  9.  Stephenson  v.  Heathcote, 

1  Eden,  39.     Andiews  v.  Emmol, 

2  Bro,  Ch.  C.  297.  Standen  r. 
Standen,  2  Ves.  589.  Coote  i. 
Coote,  3  J.  &  Lat.  175. 

(c)  Bootle  V.  Blundell,  1  Meriv, 
220. 

(d)  Ibid.:    230.      Blckham  v. 
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Thus  it  has  been  held,  that  a  mere  bc^juest  of  residuary  Cases  where 
personal  estate  by  the  term  "  residue  "  (e),  or  "  «W  my  per-  expression  by 
Bonal  estate  "  (/),  or  a  like  bequest,  after  previous  sums  or  J°^^''  °L 
articles  given  out  of  it((/),  or  as  of  personal  property  "not  exonerate 
otherwise  disposed  of"  (/t),  is  not  singly  suflBcient  to  exempt  estate. 
the  personal  fund  from  its  natural  primary  obligation  to  pay 
debts  and  legacies,  although  the  real  estate  be  also  subjected 
to  their  payment  by  the  Will.     Again,  charging  the   real 
estate  ever  so  anxiously  for  the  discharge  of  debts,  will  not  of 
itself  exempt  the  personal  (?)  :  And  whether  the  whole  real 
estate  be  charged  with  debts  and  legacies  (A*),  or  a  sufficient 
part  of  it(0»  or  a  specific  part  of  it  {m),  or  it  be  given  in 
trust  to  pay  debts  and  legacies  by  sale  of  it  (n),  or  a  term 
of  years  be  created  out  of  it  for  those  purposes  (o),  still  the 
personal  estate  must  be  first    applied.      Again,  neither  a 
devise  for  payment  of  debts  and  legacies  out  of  the  rents  of 
real   estates  (j^),  nor  a  devise  on  condition  of  the  devisee 
paying  the  debts  {q),  nor  a  mere  charge  of  funeral  and  testa- 
mentary expenses,  as  well   as   debts,  on  the  land  (/•),   nor 


Cnittwell,  3  My.  &  Cr.  763.  Collis 
V.  Robins,  1  De  G.  &  Sm.  131, 141. 
Trott  V.  Buchanan,  28  C.  D.  446, 
453. 

(e)  Samwell  v.  Wake,  1  Bro. 
Clianc.  Cas.  144.  Tait  v.  Loixl 
Northwick,  4  Ves.  824. 

(/)  Harewood  v.  Child,  cited 
Cas.  temp.  Talb.  204.  Haslewood 
X.  Pope,  3  P.  Wms.  324.  Bruiumel 
V.  Pi'othero,  3  Ves.  111.  Aldridge 
r.  Wallscourt,  1  Ball  &  Beat.  312  : 
but  seejjojf,  1581. 

ig)  Brydges  v.  Phillips,  6  Ves. 
567. 

{h)  Hartley  v.  Hurle,  5  Ves. 
540. 

(i)  By  Lord  Loughbcrough,  in 
Tait  V.  Lord  Northwick,  4  Ves.  824. 

(fc)  Dolman  v.  Smith,  Prec. 
Chanc.  456. 

(0  Inchiquin  v.  French,  Ambl, 


33,  37.    S.  C.  1  Cc  ,  1.    Rhodes 
V.  Rudge,  1  Sim.  79. 

(m)  White  v.  White,  2  Vem.  43. 
Bridgman  v.  Dove,  3  Atk.  201. 
Fit/gerald  v.  Field,  1  Russ.  Chanc. 
Cas.  428. 

(»)  Inchiquin  v.  French,  1  Cox, 
1.    Hancox  v.  Abbey,  11  Ves.  18G. 

(o)  Tower  v.  Rous,  18  Ves.  132. 

{p)  Hartley  v.  Hurle,  5  Ves. 
540. 

(2)  Bridgman  v.  Dove,  3  Atk. 
201. 

(r)  Walker  v.  Jackson,  2  Atk. 
626.  Stephenson  v.  Heathcote,  1 
Eden,  38.  Brydges  v.  Pliillips,  6 
Vea,  570.  See  also  Gray  v.  Min- 
nethorpe,  3  Ves.  103.  Hartley  v. 
Hurle,  5  Ves.  540.  M'Cleland  v. 
Shaw,  2  Scho.  &  Lef.  538.  Bootle 
V.  Blundell,  1  Meriv.  228,  229: 
but  8ee  poit,  pp.  1580, 1581. 
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an  express  charge  of  only  aomc  of  the  dehts  upon  the  per- 
sonalty («),  will  exempt  the  pertonal  fund  from  its  legal 
primary  liability  {t). 

A  very  strong  inference  against  the  claim  of  exemption  of 
the  personal  estate,  appears  to  bo  the  circumstance  of  its 
falling  to  the  executor  for  his  benefit  virtutc  officii  (u),  prior 
to  the  statute  1  \Vm.  IV.  c.  40  (.t),  or  in  an  instance  of  the 
gift  of  tho  personal  estate  to  the  executor  as  a  legacy,  and 
the  appointment  of  him  to  be  executor,  being  in  one  and  the 
same  sentence  (y)  :  but  the  converse  of  the  proposition  above 
stated,  i.a.  the  gift  of  the  legacy,  and  tho  appointment  of  the 
legatee  to  be  executor,  being  in  distinct  sentences,  will  not  of 
itself  afford  an  inference  for  the  exemption  of  the  personal 
estate.  Cases  are,  however,  to  be  found,  in  which  the 
executor  has  been  held  to  take  the  personal  estate,  or 
residue  of  a  personal  estate,  as  a  specific  legacy,  exempt 
from  the  payment  of  debts  {z). 

Again,  the  circumstance  of  the  same  persons  being  ap- 
pointed trustees  and  executors,  has  had  considerable  weight 
in  inducing  Judges  to  draw  an  inference,  that  the  personal 
estate  is  not  to  be  exempted  (a) :  and  Lord  Alvanley  has 
remarked  (fc),  that  the  circumstance  of  the  trustees  not  being 
the  executors,  affords  a  strong  inference  as  to  the  real  inten- 
tion, and  is  always  favourable  to  the  exemption  of  the 
personal  estate  (c). 

It  has  been  already  stated,  that  a  mere  charge  of  funeral 
expenses  upon  the  real  estate  will  not  exempt  the  personal 
fund  from  its  primary  liability  to  debts,  &c.     However,  such 


i    : 


(s)  Watson  v.  Brickwood,  9  Ves. 
447. 

(t)  1  Hop.  Leg.  609,  Srd  edit. 

(u)  Gray  v.  Minnethorpe,  3  Ves. 
106.    Coote,  Mortg.  1028,  5th  edit. 

(x)  See  ante,  p.  1343. 

(y)  Bromhall  v.  Wilbrahara, 
Cas.  temp.  Talb.  274.  Rhodes  v. 
Rudge,  1  Sim.  79.  Coote,  Mortg. 
1028,  6th  edit. 


(«)  Hall  V.  Brooker,  Gilb.  Eq. 
Kep.  73.  Coote,  Mortg.  1029,  5th 
edit. 

(a)  Dolman  v.  Smith,  Free 
Chanc.  456.  Coote,  Mortg.  1027, 
5th  edit. 

(6)  Burton  v.  Knowlton,  3  Ves. 
108. 

(c)  Coote,  Mortg.  1027,  5th  edit. 
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a  charffe,  in  concurrence  with  other  circumstances,  has,  in 
some  cases,  had  importance  attached  to  it,  in  exempting  the 
personal  estate  from  debts,  &c.,  upon  the  reasoning,  that, 
as  funeral  expenses  primarily  attach  themselves  to  the  per- 
sonal fund  in  the  hands  of  executors,  the  testator,  by  trans- 
ferring that  duty  from  them  to  the  trustees  of  the  real  estate, 
must  have  intended  to  give  the  whole  of  the  personalty  to 
the  legatee,  specifically  discharged  from  every  obligation  to 
which  it  was  naturally  liable  (d).  On  the  other  hand,  in  some 
instances,  the  omission  to  charge  funeral  expenses  on  the  real 
estate  has  been  considered  a  circumstance  of  some  weight,  to 
show  that  the  personal  estate  is  not  to  be  exempt,  because  it 
shows  that  the  testator  intends  the  personal  estate  to  be 
charged  beyond  the  particular  legacies  or  charges  mentioned 
in  the  Will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed  (e). 

Again  there  has  been  occasion  to  state  that  the  personalty 
is  not  exempted  by  the  facts  of  the  debts,  &c.,  being  charged 
upon  the  real  estate,  and  a  mere  concomitant  bequest  of  all 
the  personal  estate  (/).  However,  in  several  instances,  the 
circumstance  of  such  a  bequest,  as  distinguished  from  a  gift 
of  the  residue,  has  been  treated  as  having  weight  ((f). 

The  limits  of  this  Treatise  will  not  allow  that  the  different 
instances,  in  which  the  intention  of  the  testator  in  favour  of 
the  exemption  of  the  personal  estate  has  been  established, 
should  be  stated  at  large.  The  principal  decisions  of  that 
nature  will  be  found  collected  in  the  note  below  (h),  and  the 
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((!)  Burton  v.  Knowlton,  3  Ves. 
108.    See  also  Greene  v.  Greene, 

4  Madd.  157.    Michell  v.  Michell, 

5  Madd.  69. 

(e)  Brydges  v.  Phillips,  6  Ves. 
570.    Ccote,  Mortg.  1028,  5th  edit, 

(/)  Ante,  p.  1679. 

(a)  Tower  v.  Rous,  18  Ves.  139. 
Bootle  V.  Blundell,  1  Meriv.  228. 
Greene  t'.  Greene,  4  Madd.  148, 
Michell  V.  Michell,  5  Madd,  69, 


Gilbertson  v.  Gilbertson,  34  Beav, 
354.  Trott  v.  Buchanan,  28  C.  D, 
446, 

(/i)  Waise  v.  Whitfield,  8  Vin, 
Abr.  437,  tit.  Devise,  (Z.  d,)  pi, 
19,  Adams  v.  Meyrick,  1  Eq.  Cas. 
Abr.  271,  pi,  13.  March  v.  Fowke, 
Finch,  Rep.  414.  Wainwright  v. 
Bendlowes,  2  Vern,  718.  S.  C, 
Prec,  Chanc,  451,  Anderton  v. 
Cooke,  cited  1  Bro.  Ch,  Cas.  457. 
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attention  of  the  reader  is  particularly  directed  to  the  case  of 
Booth  V.  Blun(lcll(i),  in  which  almost  every  circumstance 
occurred  which  had  been  the  subject  of  judicial  observations 
in  preceding  cases,  and  upon  which  different  judges  had 
formed  different  opinions  as  to  their  effect  singly  to  exonerate 
the  personal  estate  :  and  Lord  Eldon,  after  going  through  a 
review  of  those  cases,  and  making  full  observations  upon  everv 
part  of  the  Will,  determined  that  the  personal  estate  was 
exonerated  from  the  primary  liability  to  uay  debts. 

It  is  necessary,  before  leaving  this  subject,  to  advert  to  a 
distinction  which  exists  with  respect  to  it,  between  debts  and 
legacies.  It  has  already  appeared,  that  a  pecuniary  legacy, 
given  generally,  without  specification  of  a  particular  fund  for 
its  payment,  is  primarily  chargeable  upon  the  personal  estate, 
although  in  other  parts  of  the  Will,  the  real  estate  is  made 
expressly  liable  to  it ;  the  rule  of  law  considering  the  per- 


.  i; 


Eanifield  v.  Wyn(lham,Prec.  Chanc. 
101.  Bicknel  v.  Page,  2  Atk.  79. 
Kynaston  v.  Kynaston,  1  Bro.  Cli. 
Cas.  46",  in  notis.  Holliday  v. 
Bowman,  cited  1  Bro.  Ch.  Cas. 
145.  (jiaskill  v.  Houj,'h,  cited  31 
Ves.  110.  Atty.-Geu.  v.  Bark- 
ham,  cited  Cas.  temp.  Talb.  206. 
Htapleton  v.  Colvile,  Cas.  temp. 
Talb.  202.  Phipps  v.  Annesley,  2 
Atk.  67.  Bicknel  v.  Page,  2  Atk. 
79.  Walker  v.  .Tackson,  2  Atk. 
624.  S.  C,  1  Wils.  24.  Williams 
r.  Bishop  of  Llandaff,  1  Cox,  254. 
Wel.l)  V.  Joncr<,  1  Cox,  245.  S.  C. 
2  Bro.  Ch.  Cas.  60.  Burton  v. 
Knowlton,  .3  Ves.  107.  Hancox 
r.  Abbey,  11  Ves.  179.  Bootle  i\ 
Bhmdell,  1  Meriv.  193,  Gittins 
I'.  Steele,  4  Swanst.  24.  Greene 
1'.  Greene.  4  Madd.  148.  Michidl 
V.  Michell,  5  Madd,  69.  Noel  v. 
Noel,  12  Price,  213.  Welby  r. 
Bockclille,  1  Buss.  &  M.  571. 
Driver  v.  Ferrand,  ibid.  681.   Clut- 


terbuck  v.  Clutterbuck,  1  51.  &  K. 
15.  Blount  V.  Hipkins,  7  Sim.  4.5. 
Vandeleur  v.  Vandeleur,  l)  Bligli. 
157.  Jones  i'.  Bruce,  11  Sim.  221. 
And  see  the  cases  stated  1  hop. 
Leg.  610  f^  seq.  3rd  edit.  2  Pow. 
Dev.  681  et  seq.  Jarman's  edit. 
Coote,  Mortg.  1025  et  seq.  5th  edit, 
2  Jarm.  Wi  Is,  4tli  edit.  052  ct  seq. 
Ashby  V.  Ashby,  1  Coll.  549. 
Bateman  v.  Roden,  1  J.  &  Lat. 
356.  Lamphier  v.  Despard,  2  Dr. 
&  Warr.  59.  Coote  v.  Cocto,  .'l  J, 
&  Lat.  175.  CoUis  v.  Bobius,  1 
De  G.  &  Sm.  131.  Ouseley  r. 
Anstruther,  10  Beav.  453.  Loniiix 
V.  Lomax,  12  Beav.  285.  tiuenneil 
V.  Turner,  13  Beav.  240.  AVood- 
liead  V.  Turner,  4  De  G.  &  Sm. 
429.  Evans  o.  Evans,  17  Sim. 
102.  Whieldon  v.  Spode,  15  Beav, 
537.  Plenty  v.  West,  10  Beav. 
173.  Forrest  v.  Prescott,  L.  ii. 
10  E<i.  646. 
(i)  1  Meriv.  193. 
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8onal  estate  as  the  natural  fund  to  bear  such  a  charge  {k) : 
But  if  the  pecuniary  legacy  be  not  given  generally,  but  given 
ouly  out  of  a  particular  fund,  there  the  legatee  can  have 
recourse  only  to  the  particular  fund  (I) :  and  in  this,  there 
is  on  essential  difference  between  debts  and  legacies  (m). 

Further,  it  may  be  stated  as  a  rule  that  where  a  testator 
gives  a  certain  portion  of  his  personal  estate  and  expressly 
directs  that  it  shall  be  liable  and  applicable  to  the  payment 
of  bis  debts,  it  is  an  exoneration  of  the  general  personal 
estate  («). 

Where  the  testator  directs  a  sale  of  his  real  estate,  and  the 
proceeds  and  the  personal  estate  are  thrown  into  one  mass, 
which  he  subjects  to  the  payment  of  debts  and  legacies,  the 
real  and  the  personal  estate  must  contribute,  in  proportion 
to  their  relative  amounts,  to  the  payment  jf  the  debts  and 
legacies  (o):  But  this  rule  is  not  applicable  where  the  real 


exoneration  uf 
the  general 
personal 
estate. 


Mixed  fund  of 
real  and  i)or- 
sonal  cNtiite  in 
one  IP  ass 
directed  to  be 
applied  to 
payment  of 
del)t8  and 
legacies : 


(/.•)  Ante,  p.  1675,  1578. 

[1)  Kirke  v.  Kirke,  4  Russ. 
Chunc.  Cas.  4.35,  449.  See  Spur- 
way  V.  Glynn,  9  Ves.  483.  Hancox 
«.  Abbey,  11  Ves.  179.  Gittins  v. 
Steele,  1  Swunst.  24.  Rickets  v. 
Ladliy,  .3  Russ.  Chanc.  Gas.  418. 
EobertH  i-.  Roberts,  13  Sim.  33(!. 
Dickin  v.  Edwards,  4  Hare,  273, 
276.  Freain  v.  Dowling,  20  Beav. 
G24.  Ion  V.  Ashton,  28  Beav.  379. 
Sinnett  v.  Herbert,  L.  R.  12  Ya{. 
201.  But  see  also  Mann  v.  Cope- 
lanJ,aud  the  other  cases  cited,  anit, 
\\  1032.  See  further  Colvile  v. 
Middleton,  3  Beav.  570. 

(m)  Kirke  v.  Kirke,  4  Russ,  Chanc. 
Cas.  440.  See  Noel  v.  Lord  Henley, 
7  Price  241.  S.  C.  in  Dom.  Proc. 
12  ''rice  213,  nomine  Noel  v. 
Noel. 

()i)  Wcjb  V.  De  Beauvoisin,  31 
Beav.  570.  Vernon  v.  Manver.s, 
31  Beav.  023.  C(;vcntry  r.  Co- 
ventry, 2  Dr.  &  Sm.  470.    Trott  c. 


Ikichanan,  28  C.  D.  446. 

(o)  Roberts  v.  Walker,  1  Russ. 
&  M.  572.  Dunk  v.  Fenner,  2 
Russ.  &  M.  557.  Fourdrin  v. 
Gowdey,  3  M.  &  K.  38.3.  Stocker 
«.  Harbin,  3  Beav.  479.  Salt  v. 
(  :  ittaway,  3  Beav.  570.  West  c. 
Cole,  4  Y.  &  Coll.  460.  Young  ;-. 
Hassard,  1  Jones  &  Lat.  466. 
Barry  v.  Harding,  ihid.  475.  Atty.- 
Gen.  V,  Soutligate,  12  Sim.  77. 
Shallcross  v,  Wright,  12  ]5eav.  505. 
Robinson  v.  Governors  of  London 
Hospital,  10  Hare,  19.  See  also 
Falkner  v.  Grace,  9  Hare,  282. 
Lord  V.  Wightwick,  1  Drewr.  576. 
Tatlock  V.  Jenkins,  Kaj',  654. 
Bentley  v.  Ohlfield,  19  Beav.  225, 
228.  Simmons  v.  Rose,  21  Beav. 
37.  6DeG.  M.  &G.  411.  Allans. 
Gott,  L.  R.  7  Ch.  439.  The  facl, 
however,  that  a  mixed  fund  of 
personalty  and  proceeds  of  sale  of 
realty  is  created  will  not  e.xonerutc; 
the  personalty  from  its  priniaiy 
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and  personal  estate  are  not  thrown  into  one  mass,  notwith- 
standing they  are  both  given  to  the  same  persons,  in  trust 
therewith  to  pay  debts  and  legacies  ;  for  in  such  case  each  fund 
retains  its  original  character  and  its  original  liabilities  (j)). 
In  order  that  the  rule  should  apply  there  must  be  a  direction 
for  the  sale  of  the  real  estate  {q). 

It  may  here  be  mentioned  that  where  there  is  a  specific 
devise  or  a  specific  legacy,  the  presumption  is  that  the 
testator  intended  that  the  devisee  or  legatee  should  have  it 
in  its  integrity :  Therefore  a  general  charge  of  particular 
legacies  on  the  whole  real  and  personal  estate  will  not  bo 
allowed  to  operate  as  a  charge  in  derogation  of  such  specific 
devises  or  legacies  (r). 

The  expression  in  a  Will  "  all  my  just  debts  "  includes 
all  the  testator's  debts  whene-vr  •  i  wherever  contracted, 
and  therefore  includes  a  debt  contracted  by  him  after  the 
making  of  the  Will,  and  contracted  in  a  country  other  than 
that  of  his  domicil,  and  secured  upon  property  in  that 
country  (s). 


liability  in  the  absence  of  a  direc- 
tion to  pay  the  debts  and  legacies 
out  of  the  mixed  fund.  Elliott  v. 
Dearsley,  16  C.  D.  322. 

{]p)  Boiighton  V.  Bougliton,  1 
H.  L.  C.  406.  Blann  v.  Bell,  5  De 
G.  &  Sni.  658.  Tidd  v.  Lister,  3 
De  G.  M.  &  G.  867.  Tench  v. 
Cheese,  6  De  G.  M.  &  G.  453. 

(q)  But  in  Allan  v.  Gott,  L.  R. 
7  Ch.  439,  it  was  held  by  L.  J  J. 
James  and  Mellish  that  in  order  to 
bring  the  case  within  the  rule  of 
Roberts  v.  Walker,  1  Russ.  &  M. 
572,  ante,  note  (o),  it  is  not  neces' 


sary  that  the  testator  should  have 
directed  an  absolute  conversion 
of  the  real  estate;  it  is  sufficient 
that  he  has  shown  an  intention  of 
creating  a  mixed  fund  of  realty  ami 
personalty  out  of  which  the  lofjacies 
are  to  be  paid. 


Tong, 


1  Dow.  & 


1).  1033,  note(/t). 
J   .  H.  L.  C.  168. 


(r)  Spong 
C.   365.     / 
Conron  v.  (    : 
See  also  iiauis 
14  Eq.  456. 

(s)  Maxwell  v.  Maxwell,  L.  E.  4 
H,  L.  506. 


J, 


i'eener,  L.  R. 
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SECTION   n. 

Of  Marshalling  the  Assets  in  favour  of  Creditors  and 

Legatees. 

It  is  a  general  principle  of  equity,  that  if  a  claimant  has 
two  funds  to  which  he  may  resort,  a  person,  having  an 
interest  in  one  only,  has  a  right  to  compel  the  former  to 
resort  to  the  other ;  if  that  is  necessary  for  the  satisfaction  of 
both  {t).  This  principle  is  not  confined  to  the  administration 
of  the  estate  of  a  person  deceased,  but  applies  wherever  the 
election  of  a  party  having  two  funds  will  disappoint  the 
claimant  having  the  single  fund :  And  accordingly,  a  Court 
of  Equity  will,  if  necessary,  control  that  election,  and  compel 
the  one  to  resort  to  that  fund,  which  the  other  cannot 
reach  («)•  But  the  more  general  practice  is,  to  protect  the 
claimant  on  the  single  fund  by  marshalling  the  assets. 

Thus  if  the  deceased  died  before  the  passing  of  the  stat. 
3  &  4  Wm.  IV.  c.  104  {x),  i.e.,  before  the  29th  of  August, 
1833,  and  there  were  creditors  of  the  deceased  by  specialty, 
and  creditors  by  simple  contrach,  and  the  specialty  creditors, 
instead  of  resorting  to  the  real  assets,  which  they  alone  could 
reach,  proceeded  against  the  personal  estate,  to  the  exclusion 
of  the  simple  contract  creditors,  who  had  no  other  fund,  a 
Court  of  Equity  would  marshal  the  assets  by  permitting 
the  simple  contract  creditors  to  stand  in  the  place  of  the 
specialty  creditors  against  the  real  assets,  so  far  as  the 
latter  should  have  exhausted  the  personal  (ij) :  And  the  rule 
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(<)  Aldrich  )/.  Cooper,  8  Ves. 
38S.  Tid.l  V.  Lister,  3  De  G.  M.  & 
G.  857,  872.  Haynea  v.  Forshaw, 
11  Hare,  93.  Legh  v.  Legh,  15 
Sim.  135.  Finch  v.  Shaw,  19 
Bt'uv.  500.  Gibson  v.  Seagrim,  20 
Beav.  614.  South  v.  Bloxham,  2 
Hmni.  &  M.  457. 

(«)  See  Fonbl.  Treat.  Eq.  B.  3, 

W.E. — VOL.   II. 


c.  2,  8.  6,  note  (i).  ,       ' 

(x)  See  ante,  p.  1558. 

(y)  But  they  shal]  not  stand  iu 
the  i^lace  of  the  specialty  creditoiy 
as  to  the  inttiost  which  would  lm\  e 
accrued  on  the  specialty  debts  if 
they  had  remained  unsatisfied; 
Cradock  v.  Piper,  15  Sim.  301. 
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was  the  same  with  respect  to  real  assets  devised,  as  those 
descended  (z). 

So  in  the  case  of  Aldrich  v.  Cooper  (a),  the  testator  died 
seised  of  freehold  and  copyhold  estate,  hoth  of  which  were 
suhject  to  mortgage :  The  personal  estate  was  exhausted  in 
payment  of  the  mortgage  and  of  two  honds  upon  which  the 
testator  was  indebted  to  the  mortgagee :  And  Lord  Eldon 
held,  that  the  simple  contract  creditors  were  entitled  to  stand 
in  the  place  of  the  mortgagee  j^^'o  tanto,  against  hoth  the 
freehold  and  copyhold  estate.  So  in  another  case  {!>),  the 
specialty  creditors  of  a  deceased  mortgagor  of  copyhold 
and  freehold  estate  were  allowed  to  stand  in  the  place  of 
the  mortgagee  against  the  copyholds,  to  the  extent  of  the 
sum  which  the  mortgagee  had  received  from  the  freehold 
estate  (c). 

Again,  if  the  vendor  of  an  estate,  the  contract  for  which 
was  not  completed  in  the  lifetime  of  the  testator,  who  was 
the  purchaser,  is  afterwards  paid  his  purchase-money  out  of 
the  personal  assets,  the  simple  contract  creditors  of  the 
testator  shall  stand  in  the  place  of  the  vendor,  with  respect 
to  his  lien  on  the  estate  sold,  against  the  devisee  of  that 
estate  (d). 


(f.)  Selby  V.  Selliy,  4  Russ.  Ch. 
C  341.  So  covenantees,  who 
claim  under  a  merely  voluntas j- 
covenant,  have  been  held  entitled, 
as  against  devisees,  to  stand  in  the 
place  of  mortgagees,  who  have 
exhausted  the  fund  provided  by  the 
testator  for  the  payment  of  debts  ; 
Lomas  v.  Wright,  2  M.  &  K.  769. 
Hales  V.  Cox,  32  Beav.  118.  But 
the  assets  shall  not  be  marshalled 
against  judgment  creditorb :  Sharpe 
v.  Lord  Scarborough,  4  Ves,  538. 
Now,  however,  it  would  seem  that 
the  Courts  would  not  give  any 
priority  to  a  judgment  creditor 
until  he  ha.s  obtained  a  charge  by 
(getting    the    land    delivered    in 


execution. 

(«)  8  Ves.  381,  overrnling 
Robinson  v.  Tonge,  1  P.  Wnis.  079, 
note. 

(6)  Gwynne  v.  Edwards,  2  Eiws. 
Ch.  C.  289,  in  votis. 

(c)  The  s]iecialty  creditors  could 
not  otherwise  have  reacht  J  tlie 
copyliold ;  for  copyhold  estates 
previous  to  the  pas-sing  of  tlie  stat, 
3  &  4  Wm.  IV.  c.  104  (see  ante, 
p.  1558),  were  not  liable  either  at 
law  orequity  to  the  testator's  deljts, 
further  than  he  had  subjected  them 
thereto. 

00  Selby  V.  Selby,  4  Russ.  Cli. 
C.  336. 


Ch.  II.  §  II-]       Of  Marshalling  Assets. 

Formerly  there  was  a  doubt  (c)  as  to  how  far  this  principle 
of  equity  could  be  applied  to  prevent  a  secured  creditor  from 
pronng  under  a  decree  in  a  creditor's  suit  for  the  full  amount 
of  his  debt,  but  now  this  question  cannot  arise,  since  by 
the  Judicature  Act,  1876,  sect.  10,  the  rules  of  bankruptcy  on 
this  point  are  imported  into  the  administration  of  insolvent 
estates  (/). 

A  similar  equity  will  be  extended  in  favour  of  legatees : 
Thus  where  a  specialty  creditor,  who  has  a  general  lien  on 
the  real  estate,  as  a  creditor  by  bond  in  which  the  deceased 
bound  himself  and  his  heirs,  receives  satisfaction  out  of  the 
personal  estate,  and  thereby  exhausts  it  so  as  to  leave 
nothing  for  the  payment  of  legacies,  a  legatee  shall  stand  in 
the  place  of  such  specialty  creditor  as  against  the  real  assets 
which  have  descended  to  the  heir  {(j).  "  In  the  case  of 
legatees,"  said  Lord  Eldon,  in  Aldrich  v.  Cooi)cr  (li),  *'  against 
assets  descended,  a  legatee  has  not  so  strong  a  claim  to 
this  species  of  equity  as  a  creditor :  but  the  mere  bounty  of 
the  testator  enables  the  legatees  to  call  for  this  species  of 
raavshalling ;  that  if  those  creditors,  having  a  right  to  go  to 
the  real  estate  descended,  will  go  to  the  personal  estate,  the 
choice  of  the  creditors  shall  not  determine  whether  the 
legatees  shall  be  paid  or  not." 

And  on  the  same  principle  it  seems  to  be  clear,  that  if, 
since  the  passing  of  the  stat.  3  &  4  Wm.  IV.  c.  104  (i),  by 


(c)  Greenwood  v.  Taylor,  1  Russ. 
&  M.  185.  Mason  v.  Bogg,  2  M.  & 
C'r.  443. 

(/)  See  Bankruptcy  Act,  1883 
(46  &  47  Vict,  c.  52),  2nd  Sched. 
rules!)— II. 

{(j)  Bowanian  v.  Reeve,  Prec. 
C'haiic.  578.  Lutkins  v.  Leigh,  Cas. 
temp.  Talb.  54.  Hanby  v.  Roberts, 
Atubl.  128.  Tliei'cfore  where  the 
executor  of  u  testator  is  a  mort- 
;^agee  of  the  real  estate,  as  to  which 
there  was  an  intestacy,  and  also  a 
legatee  under  his  Will,  he  Is  not 
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bound  to  satisfy  the  mortgage 
debt  out  of  the  first  sufficient  sum 
of  personal  assets  that  comes  to 
his  liands,  the  reason  being,  that 
if  he  were  compelled  to  do  so,  and 
thus  to  exhaust  the  personal  estate, 
he  would  be  entitled  to  come 
against  the  real  estate  to  the  extent 
to  which  the  legacy  remained 
unsatiffied  :  Binns  v.  Nicholls, 
L.  R.  2  Eq.  266. 

(Ji)  8  Ves.  396. 

(i)  Ante,  p.  1558. 
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which  the  real  estate  is  made  liable  to  simple  contract  debts, 
a  simple  contract  creditor  should  receive  satisfaction  out  of 
the  personal  estate  and  thereby  exhaust  it,  the  legatees  would 
be  allowed  to  stand  in  his  place  against  the  real  assets  which 
have  descended. 

But  where  the  real  estate  does  not  descend  to  the  heir, 
but  is  devised  to  a  stranger,  or  to  the  heir  taking  as 
devisee  (k),  the  assets  are  not  marshalled  in  favour  of  general 
legatees,  so  as  to  throw  the  creditors  on  the  real  assets 
devised  (I).  And  this  rule  is  not  confined  to  specific  devises 
of  land,  but  extends  to  lands  which  pass  under  a  residuary 
devise  (/«).  If,  indeed,  the  lands  devised  are  charged  with 
debts,  the  assets  will  be  marshalled ;  for  lands  so  charged  are 


(Jc)  See  the  MS.  note  of  Serjeant 
Hill,  in  Blunt's  edition  of  Ambler, 
p.  383,  on  the  (question,  whether  a 
devise  of  land  to  the  heir,  which 
is  void  as  to  passing  the  estate, 
shall  not  exempt  the  lands  from 
the  legatees'  right  to  stand  in  the 
place  of  specialty  creditors.  It 
has  been  held  by  Sir  L.  Shadwell, 
V.-C,  that  since  the  stat.  3  &  4 
Wm.  IV.  c.  106  {Act for  tlie  Amend- 
mait  of  the  Law  of  Inheritance), 
wherever  there  is  a  devise  to  the 
heir,  he  must  be  considered  to  all 
intents  and  purjioses  as  taking  by 
devise  and  not  by  descent ;  for 
the  third  section  of  that  statute 
(whereby  it  is  provided  that  when 
any  land  shall  have  been  devised 
by  any  testator,  who  shall  die  after 
Dec.  31, 1833,  to  his  heir,  such  heir 
shall  be  considered  to  have  ac- 
quired the  land  as  devisee  and  not 
by  descent)  is  not  to  be  considered 
as  relating  exclusively  to  the  law 
of  inheritance,  but  has  also  ap- 
plication with  regard  to  assets  : 
Strickland  v.  Strickland,  10  Sim. 
374.    And  even  in  cases  where  the 


testator  died  before  Dec.  31,  1833, 
so  as  not  to  be  within  the  opera- 
tion of  this  Act,  the  estates  devised 
to  the  heir  are  not  in  equity  to  lie 
applied  to  the  payment  of  the  tes- 
tator's debts  in  priority  to  other 
parts  of  his  estate  devised  to  other 
persons  :  Biedemian  v.  Seymour, 
3  Beav.  368. 

(l)  Clifton  V.  Burt,  1  P.  Wins. 
678.  Scott  V.  Scott,  Ambl.  383, 
Hanby  v.  Fisher,  Ambl.  128. 
Keeling  v.  Brown,  .5  Yes.  3.59. 
Aldrich  v.  Cooper,  8  Ves.  397. 

{in)  Mirehouse  v.  Scaife,  2  JI.  & 
Cr.  695.  But  it  must  be  remem- 
bered that,  notwithstjinding  sect. 
24  of  the  Wills  Act,  a  residuaiy 
devise  is  still  specific  and  therefore 
a  general  pecuniary  legatee  has  no 
right  to  have  the  assets  murslialleil 
as  against  the  resiiluary  devisee: 
Hensman  v.  Fryer,  L.  R.  3  Cii.  420. 
Gibbins  v.  Eyden,  L.  R.  7  Eq.  371. 
Lancefield  v.  Iggulden,  L.  R.  10  C'h. 
136 :  the  effect  of  which  would  be 
to  throw  the  whole  deficiuncy  of 
the  pecuniary  legacy  on  the  de- 
vised   estate.     It    will   le   seen, 
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applicable  to  the  payment  of  debts  before  general  pecuniary 
legacies  («). 

With  respect  to  specific  legatees,  the  assets  shall  be  so  far 
marshalled  against  the  specific  devisees  of  real  estate,  upon 
failure  of  the  general  personal  estate,  that  the  devisee  and 
specific  legatee  shall  each,  in  proportion  to  their  respective 
gifts,  contribute  to  the  payment  of  the  specialty  deht(o). 

Before  the  passing  of  Locke  King's  Act  and  the  Acts 
amending  it,  much  discussion  occurred  as  to  the  rights  of 
general  legatees  in  cases,  where  a  creditor  having  a  specific 
lien  on  the  real  estate  resorted  to  the  personalty,  to  have  the 
assets  marshalled  against  real  assets,  and  also  as  to  th'^  law 
in  the  case  of  a  vendor  having  an  equitable  lien  for  unpaid 
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however,  that  Lord  Chelmsford,  in 
H.iisnian  v.  Fryer,  whilst  deciding 
that  the  pecuniary  legatee  had  no 
right,  by  marshalling  in  the  sense 
above  mentioned,  to  throw  upon 
the  devisee  the  Avliole  deficiency, 
yet  decided  that  the  residuary  real 
estate  devised  and  the  pecuniary 
legacies  were  respectively  liable  to 
cuutribute  to  tlie  debts  of  the 
testator,  which  liis  general  personal 
estate  was  insutiicient  to  satisfy, 
j)ro  ratd.  But  this  decision  is 
contrary  to  the  settled  rule  that 
personal  estate  not  specifically 
bequeathed  must  be  first  applied 
in  payment  of  debts  before  the 
leal  estate  which  passes  under  a 
residuary  devise  can  be  resorted  to, 
and  accorduiii;ly  has  not  been  fol- 
lowed. Collins  V.  Lewis,  L.  R. 
S  Eq.  70fi.  Dugdale  v.  Dugdale, 
L.  R.  14  Eq.  234.  Tomkins  v. 
Colthurst,  I  C.  D.  626.  Far- 
qiiharson  v.  Floyer,  3  C.  D.  109. 

(?i)  Foster  v.  Cook,  3  Bro.  C.  C. 
347.  Paterson  v.  Scott,  1  De  G. 
M.  &  G.  531.  Surtees  v.  Parkin, 
19  Beav.  406.     The  law  on  this 


subject  is  not  affected  by  the  stat. 
3  &  4  Wni.  IV.  c.  104  :  Rickard  v. 
Barrett,  3  Kay  &  J.  289. 

(o)  Long  V.  Short,  1  P.  Wnis. 
403.  Tombs  v.  Roch,  2  Coll.  490. 
Gervis  v.  Gervis,  14  Sim.  654. 
But  a  testator  may  by  the  terms 
of  his  will  exclude  this  rule  if  his 
intention  be  clear.  Thus  in  Bate- 
nian  v.  Hotchkin,  10  Beav.  426, 
where  a  testator  directed  all  his 
debts  in  the  first  place  to  be  paid 
out  of  his  personal  estate,  except 
his  leasehohls,  if  sufficient,  and  if 
not,  he  charged  his  real  estate 
therewith,  it  was  held  by  Lord 
Langdale  that  the  specific  legacies 
were  liable  to  the  payment  of  the 
debts  in  prioi-ity  of  the  real  estate. 
And  in  Raikes  v.  Boneton,  29 
Beav.  41,  Romilly,  M.  R.,  held 
that  as  between  a  portion  charged 
on  real  estate  and  tlie  person  to 
whom  the  real  estate  was  devised 
subject  to  the  portion,  the  latter 
alone  were  liable  to  make  good  the 
deficiency  of  the  testator's  general 
personal  estate.  See  also  Re 
Saunders-Davies,  34  C.  D.  482. 
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purchase-money.  The  general  result  of  the  authorities  was  in 
favour  of  the  right  of  pecuniary  legatees ;  but  it  is  appre- 
hended that  no  such  discussion  can  arise  hereafter  in  cases 
falling  within  the  operation  of  the  above  Acts,  since  by  tbera 
the  real  estate  subject  to  the  lien  is  made  the  primary  fund 
for  the  payment  of  tlio  debts  secured  by  the  lien ;  and  the 
right  of  the  pecuniary  legatee,  as  well  as  that  of  residuary 
legatees  and  the  next  of  kin,  to  marshal,  can  no  longer  be 
questioned,  and  it  is  not  thought  necessary  to  deal  with  the 
cases  in  which  these  questions  were  discussed,  in  this  edition 
of  this  Work. 

Another  instance  of  marshalling  the  assets  in  favour  of 
legatees  occurs  where  one  or  more  legacies  are  charged  on 
the  real  estate,  and  there  is  another  legacy  which  is  not  so 
charged.  There  the  legatee,  whose  legacy  is  not  so  charged, 
shall  stand  in  the  place  of  the  former  legatees,  to  be  satisfied 
out  of  the  real  assets  {j)). 

It  is  clearly  established  that  the  Court  will  not  marshal 
assets  in  favour  of  a  charitable  bequest,  so  o.s  to  give  it  effect 
out  of  the  personal  assets,  when  it  would  be  void  by  touching 
an  interest  in  land  (q). 


{}>)  Bligli  V.  Lord  Darnley,  2  P. 
Wins.  620.  Bonner  v.  Bonner,  13 
Ves.  379.  2  M.  &  Cr.  700.  There 
is  no  distinction  between  the  casa 
of  a  class  of  le<Tacies  and  a  case  of 
individual  legacies  ;  for  the  Court 
presumes  that  the  testator's  in- 
tention in  charging  the  land  is  that 
all  the  legacies  shall  he  paid  in 
full :  Scales  r.  Collins,  9  Hare, 
656. 

{q)  Robinson  v.  Geldard,  3  Mac. 
&  G.  735, 744,  by  Lord  Truro.  But 
where  the  testator  (so  to  speak) 
marshals  his  own  assets  by  direct- 
ing tliat  a  charitable  legacy  shall 
be  paid  out  of  pure  personalty,  the 
result  of  such  a  direction  is  that 
such  legacy  is  payable  in  full  out 


of  pure  personalty,  in  priority 
to  other  legacies.  Robinson  r. 
Geldard,  3  Mac.  &  G.  7:<5.  lu 
this  case  Lord  Truro  said  that  hi' 
considered  the  charitable  legacies 
so  dii'ected  to  be  paid  as  beiiii; 
analogous  to,  if  not  strictly  identi- 
cal with,  demonstrative  legacies. 
This  direction,  however,  does  not 
exempt  the  charitable  legacy  from 
bearing  its  proportion  of  debts, 
funeral  and  testamentary  ex- 
penses, as  it  would  do  if  it  made 
the  legacy  strictly  demonstratiri'. 
Tempest  v.  Tempest,  7  De  G.  M.  & 
G.  470.  Beaumont  v.  Oliveira, 
L.  E.  4  Ch.  309,  affirming  the 
decision  of  Stuart,  V.-C,  L.  E.  (J 
Ec[.  534.    But  it  should  be  noted 


Ch.  II  §  II-]       Of  Marshalling  Assets.  1591 

It  seems  convenient  in  reference  to  marshalling  to  set  Onicr  in  which 
forth  the  order  in  which,  in  the  absence  of   a  contrary  applied  in 
intention  sufficiently  expressed,  assets   are   applied   in  the  Jig^"^*"*''^ 
payment  of  debts : 
(1.)  The  general  or  residuary  personalty,  not  specifically 

bequeathed  or  exonerated  or  exempted  (r). 
(2.)  Real  estates  appropriated  to,  and  not  merely  charged 
with,  the  payment  of  debts  (s). 


that  in  the  case  of  testators  dying 
after  August  5tli,  1891,  attempts  to 
marshal  for  the  benefit  of  a  charity 
are  rendered  unnecessary,  for  by 
sect.  3  of  the  Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  impure  personalty  has 
been  exempted  from  the  provisions 
of  the  Mortmain  and  Charitable 
Uses  Act,  1888  (the  statute  now  in 
force) :  and  by  sect.  3  land  may  be 
assured  by  will  for  any  charitable 
use,  but  must  be,  except  as 
otherwise  provided  by  the  Act, 
sold  within  a  year  of  the  testator's 
death.  Leaseholds  apparently  fall 
within  the  definition  of  land  in 
sect.  3.  See  lie  Kershaw,  37  0.  D. 
674,  where  the  similar  words  "any 
land  or  other  hereditaments  of 
whatever  tenme  "  in  40  &  41  Vict, 
c.  34,  were  construed  to  include 
leaseholds. 

(r)  Manning  v.  Spooner,  3  Ves. 
117.  Harmood  v.  Oglander,  8  Ves. 
124.  As  to  the  primary  liability 
of  mortgaged  or  charged  lands  to 
bear  their  own  charges  by  Locke 
King's  Acts,  see  ante,  p.  1570  et  seq. 

As  to  the  exoneration  of  per- 
sonal estate  as  against  the  heirs 
or  devisees  of  real  estate,  see  ante, 
p.  1576  et  seq.  The  principle  was 
laid  down  in  Fisher  v.  Fisher, 
2  Keen,  610,  and  followed  by 
Wood  D.  Ordish,  3  Sm.  &  G.  125, 


that  as  between  the  heir-at-law, 
the  next  of  kin.  and  the  residuary 
devisees    and    legatees,  a    lapsed 
share  of  real  and  personal  estate 
ought  to  be  applied  in  the  same 
order  as  if  the  legatee  had  survived. 
Ryves    v.   Eyves,   L.   R.    11    Eq. 
539.     See  also  Stead  v.  Hardaker, 
L.  R.  15  Eq.  175.     Blanu  v.  Bell,  7 
C.  D.  382.    In  Go  wan  v.  Broughton, 
L.  R.  19  E<i.   77,   Malins,   V.-C, 
seems  to  have  considered  that  a 
lapsed  share  of  residuary  personal 
estate  should  exonerate  the  other 
shares  and  be  the  primary  fund 
for  the  payment    ''  the  costs  of  an 
administration  su.     but  tiie  Vice- 
Chancellor  in  Re  Jones,  10  G.  D.  40, 
said  that  all  he  intended  to  decide 
in  Gowan  v.  Broughton  was  that 
where  the  residuary  personalty  is 
given  to  a  person  who  dies  in  the 
life  of  the  testator  such  personalty 
is  no  less  the  primary  fund  than  it 
would  have  been  if  the  legatee  had 
survived.    And  the  cases  of  Tre- 
thewy  V.  Helyar,  4  C.  D.  53,  and 
Fenton  v.  Wills,  7  C.  D.  33,  are 
direct  authorities  that  what  Malins, 
V,-C.,  appeared  to  decide  in  Gowan 
V.    Broughton     cannot    be     sup- 
ported. 

(s)  Manning  v.  Spooner,  3  Ves. 
117.  Harmood  v.  Oglander,  8  Ves. 
124.  Phillips  V.  Parry,  23  Boa  v. 
279. 
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(8.)  Beal  estates  descended,  whether  acquired  before  or 

after  the  making  of  the  Will  (t). 
(4.)  Keal  estates  devised,  charged  with  the  payment  of 

debts  (m). 
(5.)  General  pecuniary  legacies  pro  rata  (x). 
(6,)  Specific  and  residuary  devises  and  specific  legacies  pro 

rata  (y). 
(7.)  Real  and  personal  property  which  the  testator  has 

power  to  appoint,  and  which  he  has  appointed,  by 

his  Will  (z). 
(8.)  The  wife's  paraphernalia  are  assets  for  her  deceased 

husband's  debts  (a). 


ill 


(0  Wride  v.  Clarke,  2  Bro.  C.  C. 
261,  n.  Harniood  v.  Oglander,  uhi 
sup.  Row  V.  Eow,  L.  R.  7  Eq. 
414.  Freeholds  escheating  to  the 
lord  are  assets  ioT  payment  of 
debts,  but  whether  in  priority  to 
orpari  passu  with  lands  specifically 
devised  is  doubtful.  Evans  v. 
Brown,  5  Beav.  114. 

(it)  Harmood  v.  Oglander, iiM sup. 
Davis  V.  Topp,  1  Bro.  C.  C.  5f.4. 

(x)  Clifton  V.  Burt,  1  P.  \V.  680. 
Lord  Chelmsford,  in  Hensman  v. 
Fryer,  L.  R.  3  Ch.  420,  decided  that 
pecuniary  legatees  and  residuary 
devisees  must  contribute  pro  raid, 
but  this  decision  has  net  been  fol- 
lowed. Seeo7i<«,p.  1589(to).  Kay, 
J.,  in  Ite  Bate,  43  C.  D.  600,  seems 
to  have  held  that  the  classification 
of  general  pecuniary  legacies  after 
real  property  devised  charged  with 
debts  is  wrong,  but  it  is  not  quite 
clear   in   what   position    in   the 


series  the  learned  Judge  would  put 
pecuniary  legacies.  If  such  legacies 
come  before  real  property  charged 
with  debts  there  seems  no  reason 
why  pecuniary  legacies  8houl<l  not 
be  placed  between  classes  1  and  2. 

{y)  Manning  v.  Spooner,  xibisup. 
Lancefield  v.  Iggulden,  L.  R.  10  Ch. 
136.  Tombs  v.  Roch,  2  Coll  490. 
Jackson  v.  Pea.se,  L.  R.  19  Eq.  96. 
Demonstrative  legacies  are  specific 
only  so  far  as  the  funds  appro- 
priated to  them  by  the  testator  ai'e 
sufficient  to  meet  them.  iSellon  v. 
Watts,  9  W.  R.  847. 

(a)  Fleming  v.  Buchanan,  3  D. 
M.  &  G.  976.  Holmes  v.  Coghill, 
7  Ves.  499.  12  Ves.  206.  As  to 
property  over  which  married  women 
have  a  testamentary  power,  see  ante, 
p.  1650  (z). 

(a)  Parker  v.  Harvey,  4  Bro. 
P.  C.  609.  Ridout  v.  Earl  Ply- 
mouth, 2  AtL  104. 
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BOOK    THE    SECOND. 

OF  THK  LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IK 
RESPECT  OF  THE  ACTS  OF  THE  DECEASED  ;  AND  OF  THE 
LIABILITY  OF  AN  EXECUTOR  OR  ADMINISTRATOR,  IN  RESPECT 
OF  HIS   OWN  ACTS. 

CHAPTER    THE    FIRST. 


OF  THE   LIABILITY    OP    THE    EXECUTOR    OR    ADMINISTRATOR    IN 
RESPECT   OP   THE   ACTS   OF   THE   DECEASED. 

SECTION   I. 

The  general  question  as  to  what  Claims  upon  the  Deceased 
survive  against  the  Executor  or  Administrator. 

1  HE   general   rule   has  been   established  from  very  early  In  matters  of 

times,  with  respect  to  such  personal  claims  as  are  founded 

upon  any  obligation,  contract,  debt,  covenant,  or  other  duty 

that  the  right  of  action,  on  which  the  testator  or  intestate 

might  have  been  sued  in  his  lifetime,  survives  his  death,  and 

is  enforceable   against    his    executor  or  administrator  {a). 


contract : 


(rt)  Touchat.  482.  1  Saund.  216, 
a.  note  (1)  to  Wheatley  v.  Lane. 
It  was  8aid  by  Willes,  C.  J.,  in 
Sellers  V.  Lawrence,  Willes,  421, 
that  "actions  on  the  case  for  all 
sorts  of  debts  and  duties  are  now 
daily  brought  against  executors, 
though  this  was  formerly  doubted  : 
But  the  law  has  been  now  so  set- 
tled at  least  150  years."  And 
therefore,  notwithstanding  the 
rule  actio  jpersoHalis  moritur  cum 
persond,  if  an  injury  has  been  done 


to  personal  property  of  the  plaintiff 
for  relief  arising  out  of  which  as- 
sumpsit could  have  been  brought 
as  in  the  case  of  actions  against 
carriers  and  bailees,  the  executors 
of  the  deceased  may  be  sued  ;  that 
is  to  say,  the  executor  may  be  sued 
on  the  obligation  implied  by  law 
on  which  assumpsit  would  have 
lain  against  his  testator,  Phillips 
V.  Homfray,  24  C.  D.  439.  Bat- 
thyauy  v.  Walford,  36  C.  D.  269. 
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Therefore,  it  is  clear  that  the  executors  or  administrators  are 
answerable,  as  far  as  they  have  assets,  for  debts  of  every 
description  duo  from  the  deceased,  either  debts  of  record,  us 
judgments,  statutes,  or  recognizances  ;  or  debts  due  on 
special  contract,  as  for  re'^.i;,  or  on  bonds,  covenants,  nnd  llio 
like,  under  seal ;  or  debts  on  simple  contract,  as  notes 
unsealed,  and  promises  not  in  writing,  either  expressed  or 
implied  (!>).  So  an  executor  may  be  sued  by  the  lord  of  ii 
manor  for  a  relief  due  from  the  testator  (f). 

In  the  case  of  Eton  College  v.  IJeauehuiiip  (d),  there  was 
a  runt  issuing  out  of  lands,  and  the  tertenant  died,  leaving 
arrears  due  to  Eton  College  :  And  it  was  decreed  that 
though  the  person  of  the  tertenant  was  not  chargeable  with 
the  rent  at  law,  but  only  the  land  by  way  of  distress,  yet  his 
executor  should  pay  the  arrears  as  far  as  he  had  assets.  So 
it  is  said,  that  where  a  man  binds  himself  and  his  heirs,  and 
leaves  real  assets,  the  heir,  taking  the  profit,  becomes  so  far 
a  debtor,  that  his  executor  shall  bo  charged  (e). 

In  the  case  of  Wilsoti  ■»•  'cker  (/),  an  action  was  sus- 
tained against  the  execute  n  attorney  for  negligence  by 
tho  deceased,  in  transacting  the  business  of  the  plaintiff. 

And  there  is  no  difference  between  a  promise  to  pay  a 
debt  certain,  and  a  promise  to  do  a  collateral  act,  which  is 
uncertain,  and  rests  only  in  damages,  as  a  promise  by  tho 
testator  to  give  such  a  fortune  with  his  daughter,  to  deliver 
up  such  a  bond,  &c. :  For,  wherever  in  those  cases  the 
testator  himself  is  liable  to  an  action,  his  executors  shall 
be  liable  also  {(j). 


(b)  Bac.  Abr.  Exors.  (P.)  1  Com. 
Dig.  Admon.  'B.  14). 

(c)  St.  Johi  V.  Bawdripp,  Noy, 
43.     Com.  Dig.  Admon.  (B.  14). 

(d)  1  Chanc.  Cas.  121. 

(e)  Wentw.  Off.  Ex.  249,  256, 
14th  edit.  Henningham's  case. 
Dyer,  344,  b.  As  to  the  power  of 
an  executor  or  administrator,  liable 
as  such  to  the  rent,  covenants,  or 
agreements  contained  in  any  con- 


veyance on  chief  rent,  or  rent- 
charge  granted  or  assigned  to  or 
made  and  entered  into  with  tlie 
testator  or  intestate,  to  escape 
future  liability  thereunder,  see  tlio 
provisions  of  Lord  St.  Leonai'ds' 
Act,  22  &  23  Vict.  c.  35,  s.  28. 

(/)  3  Stark.  N.  P.  C.  154.  See 
also  Dutton  v.  Tayley,  18  Hill, 
MS.  285, 

(g)  Bac.  Abr.  Exors.  (P.)  2. 


Ch.  I.  §  I.]    Upon  the  Acts  of  the  Deceased. 

It  musf  be  observed,  however,  that  certain /o/vhs  of  action 
do  not,  at  the  common  law,  survive  against  the  executor  or 
administrator,  as  will  hereafter  be  shown  in  the  investigation 
of  the  subject  of  Remedies  generally  (/t) :  But  other  actions 
were  substituted  in  their  room  upon  the  very  same  cause 
which  do  survive  and  lie  against  the  executor  or  adnii- 
uistrator  (/). 

The  executors  or  administrators  so  completely  represent 
their  testator  or  intestate,  with  respect  to  the  liabilities 
above  mentioned,  that  every  bond,  or  covenant,  or  contract 
of  the  deceased  includes  them,  although  they  are  not  named 
in  the  terms  cf  it  (A)  :  for  the  executors^  or  administrators  of 
every  person  are  implied  in  himself  {I). 

In  Hurwood  v.  HilUard  {m),  a  sale  was  to  be  made  of  a 
parcel  of  land,  and  it  was  agreed,  between  the  plaintiffs  and 
the  defendant's  testator,  that  if  it  should  not  produce  a  certain 
sum,  then  they  should  repay  each  other  proportionably  to  the 
abatement ;  and  i  ae  defendant's  testator  covenanted  for  him- 
self and  his  executors,  to  pay  his  proportion  to  the  plaintiffs, 
so  a5  the  plaintiffs  gave  him  notice  in  writing  of  the  said  sale, 
by  the  space  of  ten  days ;  but  it  was  not  said,  that  such  notice 
was  to  be  given  to  his  executors  or  administrators  ;  And  the 
whole  Court  agreed,  that,  as  the  covenant  ran  in  interest  and 
charge,  the  executor  was  bound  to  pay  the  testator's  propor- 
tion, although  the  notice  was  given  to  the  executor  and  not 
to  the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue 
against  the  executor  or  administrator,  after  the  death  of  the 
testator  or  intestate,  upon  a  contract  made  in  his  lifetime 
although  the  executor  or  administrator  be  not  named  therein  : 
Thus  the  executor  is  liable  upon  a  bond  which  becomes  due, 
or  a  note  payable,  subsequently  to  the  death  of  the  testator  (n). 


{h)  Infra,  Pt.  v.  Bk.  Ii.  Ch.  r. 

(i)  Hambly  v.  Trott,  Cowp.  375, 
by  Lord  Mansfield. 

{k)  Weutw.  Off.  Ex.  c.  11,  pp. 
239,  243, 14th  edit.     Bradbury  v. 


Morgan,  1  H.  &  C.  249,  255. 

(I)  By    Lord     Maccle.sfield    iu 
Hyde  v.  Skinner,  2  P.  Wms.  197. 

(m)  2  Mod.  268. 

(«)  Toller,  463. 
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If  contract  is 
-personal  to 
testator,  no 
liability  of 
executor. 
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So  where  a  man  covenanted  that  A.  should  serve  B.  as  an 
apprentice  for  seven  years,  and  died,  it  was  holden,  that  if  A. 
departs  within  the  term,  a  wiit  of  covenant,  lies  against  the 
executor  of  the  covenantor,  without  naming  him  (o).  So  if 
A.  is  bound  to  build  a  house  for  B.  before  such  a  time,  and 
A.  dies  before  the  time,  his  executors  are  bound  to  perfoim 
this  contract  (|>).  And  in  cases  of  this  kind  the  executors 
will  be  liable  even  where  the  heir  is  named,  and  the  executors 
are  not  named,  in  the  contract  {q). 

Hence,  it  appears,  that  executors  or  administrators  more 
actually  represent  their  testator  or  intestate,  than  the  heir 
does  the  eiicestor  :  for  if  a  man  binds  himself,  his  executors 
or  administrators  are  bound,  though  not  named ;  but  it  is 
not  io  of  the  heir  by  the  common  law,  ho'.vever  large  an 
amount  of  real  assets  may  have  descended  to  him  (/) :  but 
now  by  3  &  4  Wm.  IV.  c.  104,  real  estate  of  a  deceased  owner 
is  chargeable  with  all  liabilitie,-:  which  may  arise  out  of  obli- 
gations entered  into  by  him  during  his  life  (s). 

The  proposition,  however,  that  executors  or  administrators 
are  liable  upon  every  contract  of  the  deceased,  although  they 
be  not  named,  must  be  understood  as  not  extending  to  cases 
whore  the  contract  is  personal  to  the  testator  or  intestate  :  for 
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(o)  Bro.  Covenant,  12.  Bac.  Abr. 
Exors.  (P.)  1. 

(p)  Quick  V.  Ludborrow,  .3 
Bnlstr.  30,  by  Coke,  C.  J.  In  the 
case  of  Gonlon  v.  Calvert,  2  Sim. 
263.  4  Ru8.s.  Chanc.  Cas.  581,  A. 
on  taking  B.  as  a  clerk,  took  a 
bond,  from  him  and  a  surety,  to 
necure  his  duly  accounting  for  his 
receiiits  :  No  time  was  fixed  for 
the  continuance  of  the  service,  but 
it  was  to  be  determinable  at  the 
option  ()f  either  party  .  The  wurety 
died  :  His  executrix  gave  notice  to 
that  she  should  no  longer  con- 
eider  heinelf  liable  on  the  bond  : 
A.  read  the  notice  to  B.,  and  re- 


quired him  to  execute  a  new  bond, 
with  another  surety,  whicii  'viis 
done  :  Then  B.  died,  and  deficien- 
cies Avere  found  in  his  accounts, 
subsequent  to  the  notice:  And  it 
was  held  that  the  executrix  ol'  the 
surety  had  no  ecjuity  to  suiipdrt 
an  injunction  to  restrain  an  action 
on  the  bond. 

(q)  Williams  v.  Burrell,  1  C.  15. 
402. 

(r)  Co.  Lit.  20!),  a.  Wentw.  Off. 
Ex.  c.  11,  239,  240,  14th  edit. 

(«)  Hamer's  Devisees'  cose,  2 
De  O.  M.  &  G.  366.  Ante,  p.  IflOo, 
note  (o). 
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in  such  instances  no  liability  attaches  upon  the  executors  or 
administrators,  unless  a  breach  was  incurred  in  the  lifetime 
of  the  deceased  (*)•  Thus,  if  an  author  undertakes  to  com- 
pose a  work,  and  dies  before  completing  it,  his  executors  are 
discharged  from  this  contract :  for  the  undertaking  is  merely 
personal  in  its  nature,  and,  by  the  intervtation  of  the  con- 
tractor's death,  has  become  impossible  to  be  performed  («). 
So  a  covenant  by  a  master  for  the  instruction  of  his  appren- 
tice is  personal  to  the  master,  and  his  executors  are  not  liable 
upon  it  (f). 

On  a  covenant  that  in  consideration  of  a  ^veekly  payment 
to  A.,  and  his  executors  for  a  term  certain  A.  shall  not  exer- 
ciso  a  particular  trade,  the  executors  of  A.  are  not  bound  to 
abstain  from  eiercis'ng  it  after  his  death  {x). 

So  it  is  paid,  that  if  a  lessee  for  years  covenants  for  himself 
to  repair  the  houses  demised,  omitting  other  words,  he  is 
bound  to  repair  only  during  his  life,  and  the  executors  or 
administrators  are  not  bound  {y).  And  it  is  also  said,  that  if 
a  lessor  covenants,  for  himself  only,  to  dischaigo  the  lessee  of 


(<)  Hvcle  V.  the  Dean  of  Wind- 
sor, Cro.  Eliz.  533.  Siboni  v. 
Kirkmmi,  l  M.  &  W.  418,  423,  jier 
Parko,  B.  An  action  for  broach  of 
])n)inise  of  iuaiTia},'e,  where  w 
Hpecial  damage  is  allci^ed,  does  ma 
survive  against  the  personal  repre- 
si'utativcs  of  the  promisor.  The 
siici'ial  damage  which  would  cause 
tiie  right  of  action  to  survive  must 
he  damage  to  the  property,  and 
not  to  the  person,  of  the  promisee, 
and  must  be  within  the  contem- 
]ilatioii  of  both  ])arties  at  tlie  date 
of  the  promise,  and  tlie  aetimi  can 
bt!  brought  against  the  executors 
for  sueli  special  damage  only,  and 
not  for  general  damages :  Finhiy 
V.  (niiriK^y,  20  Q.  B.  U.  4!)4. 

(i()  Marshall  v,  Brwidhurst,  1 
TjTttii.  340,  by  Lord  Lyndhurst. 


In  Wentworth  v.  Cock,  10  A.  &  E. 
45,  Patteson,  J.,  said  that  there 
was  a  case  at  Liverpool  where  a 
contract  to  buihl  a  lighthouse  was 
held  to  be  personal,  on  the  ground 
of  its  being  a  matter  of  personal 
skill  and  science.  So  a  contract 
to  play  a  pitmo  at  a  concert  has 
been  held  to  be  one  requiring  per- 
sona' skill,  and  to  be  conditional 
on  the  contractin-  being  well  enough 
to  j^erform  :  Robinson  v.  Davison, 
L.  R.  G  Exch.  2('!>,  274. 

(r)  Baxter  v.  Buifiold,  Bott. 
P.  L.  pi.  me,  Gth  edit.  S.  C.  2 
Stra.  120(i.     Infra,  p.  104!). 

(:r)  Cooke  V.  (\ilcraft,  2  W.  BI. 
S-'ifi.     3  Wils.  380. 

(i/)  TouclKst.  178 .  l)ut8eeWentw. 
Oir.  Ex.  p.  250,  I4th  edit,  contvd. 
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all  quit-rents  out  of  the  land,  this  covenant  is  only  personal, 
and  will  bind  the  covenantor  only  during  his  life  (s).  But  if 
in  these  cases  the  words  "  during  the  term  "  be  added  in  the 
covenant,  as  on  a  covenant  by  a  lessee  for  himself  to  repair 
the  houses  during  the  term,  or  on  a  covenant  by  a  lessor  for 
himself  to  discharge  the  lessee  of  all  quit-rents  during  the 
term  :  in  these  cases,  it  appears,  the  executors  and  adminis- 
trators also  will  be  charged  after  his  death  (a). 

In  Wenttcorth  v.  Cock  {h),  the  plaintiffs  had  entered  into 
an  agreement  with  one  Cock  to  supply  him  with  a  certain 
quantity  of  slate  immediately ;  and  with  a  certain  other 
quantity,  monthly,  at  a  fixed  price;  and  with  any  further 
quantity,  monthly,  that  he  might  require  :  He  engaged  to 
receive  the  slate,  not  exceeding  200  tons  per  month,  and  the 
agreement  was  to  be  in  force  till  January  1st,  1838:  An 
action  having  been  brought  against  his  administrator,  for 
refusing  to  receive  slate  sent,  in  pursuance  of  the  contract, 
after  his  death,  and  before  January  1st,  1838,  it  was  con- 
tended that  the  contract  was  personal  to  the  deceased,  nnil 
was  not  obligatory  on  his  representatives :  But  the  Court 
of  Queen's  Bench  held  that  the  plaintiff  might  well  sue  the 
administrator :  And  Lord  Denman  said,  it  was  like  any 
ordinary  case  of  goods  ordered  by  a  testator,  which  the 
executor  must  receive  and  pay  for:  And  Littledale,  J., 
observed,  that  the  administrator  was  bound  to  pay  damages, 
out  of  the  assets,  if  he  did  not  take  tlie  contract  upon  him- 
self. In  Cooper  V.  Jorman  (c),  where  a  person  contracted 
with  a  builder  to  erect  a  house  on  a  piece  of  freehold  laud 
belonging  to  him,  and  died  intestate  before  the  house  was 
finished,  it  was  held  by  Lord  Romilly,  M.R.,  that  the  heir- 
at-law  was  entitled  to  have  thr  \ousc  finished  at  the  expense 
of  the  personal  estate  of  the  intestate. 

But  it  must  be  borne  in  mind  that  the  authority  of  an 


(v)  Touchst.  178.  Ingery  v. 
Hyde,  Dyer,  114,  a. :  but  nee 
Wentw.  Oft".  E.x.  nln  supra. 

(a)  TouchHt.  178,  482.     See  also 


Williams  v.  Biirrell,  1  C.  B.  402. 
{!>)  lOA.  &E.42. 
(c)  L,  R.  3  Eq.  98. 
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acent  is  revoked  by  the  death  of  his  principal :  consequently 
the  agent  cannot,  generally  speaking,  sue  the  executor  of  the 
principal  in  respect  of  services  as  agent  after  his  death, 
though  performed  in  pursuance  of  a  contract  made  with  him 
in  his  lifetime.  Thus,  in  Campanari  v.  Woodburri  {d),  where 
A.  had  agreed  with  B.  that  ho  would  endeavour  to  sell  a 
picture  belonging  to  B.,  and  that  if  he  succeeded  in  selling 
the  same.  B.  should  pay  him  100^ ;  and  B.  died  before  his 
picture  was  sold ;  it  was  held  that  A.  could  not  recover  the 
100?.  from  B.'s  executor. 

It  must  here  be  observed,  that  in  the  case  of  Perrot  v. 
Austin  (c),  it  is  said  to  have  been  resolved  by  the  Court  that 
if  one  covenants  that  his  oxecutors  shall  pay  lOL,  no  action 
lies  for  this  against  them.  But  Lord  Mansfield,  in  Plumcr 
v.  Marchant  (/)  said  that  Perrot  v.  Austin  was  an  extra- 
ordinaiy  case,  and  there  is  a  query  in  the  very  report  (g). 
And  in  Powell  v.  Graham  (/<),  it  was  held  that  an  action 
might  be  sustained  against  an  executor,  upon  a  promise  by 
the  testator,  that  his  executor  should  pay  to  the  plaintiff  the 
sum  of  20Z.  in  consideration  that  the  plaintiff  would  con- 
tinue in  the  service  of  the  testator  till  his  death ;  and  that  it 
was  not  necessary  to  aver  any  promise  by  the  executor  to 
pay  it. 


((/)  15  0.  B.  4()0. 

((■)  Cro.  Eliz.  382. 

(/)  3  Burr.  1383. 

{(j)  In  fact  it  appears  from  the 
statement  of  the  case  iu  Wentw. 
Oil',  Ex.  p.  250,  14th  edit.,  that  the 
decision  of  Porrot  v.  Austin  was 
merely  as  to  the  form  of  action. 
"  In  some  cases,"  says  that  author, 
"  no  action  of  debt  lieth  upon  a 
covenant  to  pay  money  ;  as  if  A. 
covenant  that  his  e.\ecutor  shall 
within  a  year,  or  such  a  time  after 
his  death,  pay  10/.  to  B. ;  now  for 
that  no  action  of  debt  was  main- 
tainable against  A.  himself,  it  lieth 


not  against  his  e.\ecutor,  but  only 
an  action  of  covenant ;  sm  was  held 
in  the  late  Queen's  time."  See 
Randall  v.  Rigby,  4  M.  &  W.  132, 
j)cr  Parke,  B.;  and  Ex  partr.  Timlal, 
A  Bing.  402.  S.  C.  1  M.  &  Scott, 
G07,  wJiere  Tindal,  C.  J.,  and 
Littledale,  J.,  expressed  their 
opinion,  in  which  Lord  Broughani 
concurred,  that  if  a  man  covenants 
that  his  executors  shall  pay  a  suni 
of  money  after  his  death,  this 
creates  a  debt  just  as  much  us 
if  he  himself  had  covenanted  to 
pay  it, 
\h)  7  Taunt.  580. 
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With  regard  to  the  liability  of  an  executor  in  respect  of 
the  tortious  acts  of  the  deceased,  it  was  a  principle  of  the 
common  law,  that  if  an  injury  was  done  either  to  the  person 
or  property  of  another,  for  which  damac/es  only  could  be 
recovered  in  satisfaction,  the  action  died  with  the  person  by 
whom  the  wrong  was  committed  (i) :  and  at  this  day  (unless 
the  case  falls  within  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  2, 
hereafter  to  be  mentioned)  (, 7),  where  the  cause  of  action  is 
founded  upon  any  malfeasance  or  misfeasance,  is  a  tort,  or 
arises  ex  delicto,  such  as  trespass  for  taking  goods,  &c., 
trover,  false  imprisonment,  assault  and  battery,  slander, 
deceit,  diverting  a  watercourse,  obstructing  lights,  and  in 
many  other  cases  of  the  like  kind,  where  the  declaration 
imputes  a  tort  done  either  to  the  person  or  property  of 
another,  and  the  jdea  must  be  not  guilty,  the  rule  is  actio 
personalis  moritur  cum  persona ;  and  if  the  person  by  whom 
the  injury  was  committed  dies,  no  action  r  that  kind  can  be 
brought  against  his  executor  or  administrator  (k). 


(i)  1  Saund.  216,  a.,  note  (1)  to 
Wheatley  v.  J<ane,  Kirk  v.  Todd, 
21  C.  D.  484,  489. 

ij)  Post,  p.  1607.  -  '  ^  '^■ 
{k)  1  Saund.  216,  a.,  note  (1). 
An  action  for  comiiensation  for 
losses  occasioned  liy  niisrepresen- 
tixtions  contained  in  a  prospectus 
of  a  company  is  like  an  action  at 
law  for  deceit,  and  is  therefore  of 
a  personal  character,  and  the  estate 
of  a  deceased  director,  not  being 
alleged  and  proved  to  have  re- 
ceived benefit  from  the  deceit,  liis 
executoi-s  cannot  be  made  liable  to 
compensate  the  person  who  asserts 
that  he  has  been  injured  by  it : 
Peek  V.  Gumey,  L.  R.  6  H.  L.  377. 
In  the  case  of  New  Som'nruro 
Phosphate  Co.  v.  Erlanger,  6  C.  D. 
73  (affd.  3  App.  Cas.  1218),  the 
esiate  of  a  deceased  member  of 
on  a  syndicate  was  held  liable. 


the  ground  that  he  was  a  part- 
ner, and  that  the  action  therefore 
did  not  die  with  him.  Nor  can 
the  executors  of  a  deceased  director 
be  made  liable  in  any  proceeding 
ivhich  is  of  the  nature  of  an  action 
of  negligence  {e.g.  where  it  is 
sought  to  charge  them  for  loss 
beyond  the  amount  of  the  money 
placed  in  the  directors'  hands) : 
Overend,  Gurney  &  Co.  v.  Gurney, 
L.  R.  4  Ch.  701.  L.  R.  5  H.  L.  480, 
It  has  been  held  that  the  executors 
of  a  deceased  director,  not  beinj,' 
officials  of  a  company,  cannot  be 
proceeded  against  by  sumnioni' 
taken  out  under  the  provisions  of 
the  25  &  26  Vict.  c.  89,  sect.  ICJ 
(Companies  Act,  1862) :  Re  Britisli 
Guardian  Life  Assurance  Co.,  14 
C.  D.  336,  following  Feltom's 
Executors'  case,  L.  R.  1  Eq.  211). 
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Accordingly,  no  action  lies  against  an  executor  or  adminis- 
trator on  a  penal  statute  {I).  So  if  a  man,  served  with  a 
subpoena,  and  having  had  his  expenses  tendered  to  him, 
neglects  to  appear  as  a  witness,  and  dies,  no  action  lies 
against  his  executor  or  administrator  (hi).  Again,  if  a 
sheriff,  gaoler,  or  keeper  of  a  prison,  suffered  one  in  execution 
for  debt  or  damages  to  escape,  though  hereby  the  party,  at 
whose  suit  the  execution  was,  was  entitled  not  only  to  an 
action  upon  the  case  against  such  officer  by  the  common  law, 
but  also  to  an  action  of  debt  by  the  statutes  Westm.  2, 
and  1  Rich.  II.  c.  12 ;  yet  if  the  officer  died,  no  action  lay 
against  his  executor  for  the  same  ;  because  the  suffering  the 
escape  was  a  wrong  of  the  nature  of  a  trespass  («)•  ^o  at 
the  common  law,  if  a  man  was  appointed  executor,  and  com- 
mitted a  devastavit  and  died,  the  executor  of  such  executor 
was  not  liable  for  the  devastavit,  upon  the  principle  that 
it  was  a  personal  tort  in  his  testator,  which  died  with 
the  person  (o).  But  now,  by  the  statute  30  Car.  II.  c.  7, 
explained  and  made  perpetual  by  4  &  5  Wm.  &  M.  c.  24,  s.  12, 
the  executors  or  administrators  of  any  executor  or  adminis- 
trator, whether  rightful  or  of  his  own  wrong,  who  shall 
waste  or  convert  to  his  own  ure  the  estate  of  his  testator  or 
intestate,  shall  be  liable  and  chargoable  in  the  same  manner 
as  their  testator  or  intestate  would  have  been  if  they  had 
been  living  (j)).  •  '  u  .:  r 


IGOl 


(/)  Wentw.  Off.  Ex.  255,  14th 
edit. 

()i!)  Wentw.  Off.  Ex.  255,  14tli 
edit. 

(n)  Anon.  Dyer,  971,  a.  Whit- 
acres  V.  Onsley,  Dyer,  322,  u. 
Perkinson  v.  Gilford,  Cro.  Car.  540. 
Bro.  Escape,  28  Exors.  100.  Exe- 
cution, 8()  Parliament,  80.  Wentw. 
Oir.  Ex.  254,  14th  edit.  Berwick 
V.  Andrews,  Lord  Raym.  973,  by 
Lord  Holt.  Hambly  v.  Trott,  1 
Cowp.  375.  1  Saund.  216,  a.  note 
(1).  But  debt  lies  against  tlie 
executors  of  a  sheriff,  &c.,  upon 

W.E. — VOL.  n. 


a  judgment  obtained  against  the 
testator  for  an  escape :  See  post, 
p.  1614. 

(o)  Sir  Brian  Tncke's  case,  3 
Leon.  241.  ]3rowne  v.  Collins,  1 
Ventr.  292.  But  he  was  liable  in 
Eiiuity :  Price  v.  Morgan,  2  Chanc. 
Cas,  217. 

(p)  1  Saund.  219,  d.  note  to 
Wheatley  v.  Lane.  Coward  v. 
Gregory,  L.  R.  2  C.  P.  153.  In 
the  case  of  Hammond  v.  Gatliffe, 
Andr.  254,  the  Court  were  strongly 
inclined  to  be  of  opinion  that  an 
executor  de  son  tort  of  an  executor 
Z  Z 
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In  some,  however,  of  the  cases  above  mentioned,  a  remedy 
may  be  had  against  the  executor  or  administrator  in  another 
form :  Thus,  although,  at  the  common  law,  an  action  of 
trover  upon  a  conversion  of  the  testator  dies  with  him,  yet 
if  the  goods,  &c.,  taken  away,  continue  still  in  specie,  in  the 
hands  of  the  executor  or  administrator  of  the  wrong-doer, 
replevin  or  detinue  will  lie  against  such  executor  or  adminis- 
trator to  recover  them  back  {q) :  or  trover,  laying  the  conver- 
sion to  have  been  by  the  executor  (r) :  or,  in  case  they  are 
sold,  an  action  for  money  had  and  received  to  recover  their 
value  (s).     Again,  an  action  on  the   custom  of  the  realm 


1!^ 
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de  ton  tort  is  not  liable  at  common 
law  for  a  devastavit  committed  by 
the  first ;  and  that  such  an  exe- 
cutor is  not  within  the  statute  of 
Car.  II. ;  because  (as  Probyn,  J., 
said)  in  the  first  part  of  the  Act, 
executors  de  ton  tort  are  not  named, 
though  afterwards  they  are  ex- 
pressly mentioned. 

(5)  Le  Mason  v.  Dixon,  W. 
Jones,  173,  174.  1  Saund.  217, 
note  (1). 

(r)  Hambly  v.  Trott,  1  Cowp. 
373. 

(s)  Ibid.  377.  1  Saund.  217, 
note  (1).  The  only  cases  outside 
the  statute  3  &  4  Will.  IV.  c.  42, 
hereinafter  referred  to,  in  which, 
apart  from  questions  of  breach  of 
contract,  express  or  implied,  r 
remedy  for  a  wrongful  act  can  be 
pursued  against  the  er.tate  of  ft 
deceased  person  who  has  done  the 
act,  appear  to  be  those  in  which 
property,  or  the  proceeds  or  value 
of  property,  belonging  to  another, 
have  been  appropriated  by  the 
deceased  person  and  added  to  his 
own  estate  or  moneys.  Where 
there  is  nothing  among  the  assets 
of  the  deceased  that  in  law  or  in 
equity  belongs  to  the  plaintiff,  and 
the  damages  which  have  been  done 


to  him  are  unliquidated  and  un- 
certain, the  executors  of  a  wrong- 
doer cannot  be  sued  merely  because 
it  was  worth  the  wrong-doer's  while 
to  commit  the  act  which  is  com- 
plained of,  and  an  indirect  benefit 
may  have  been  reaped  thereby. 
The  profits,  arising  from  a  wrong 
done  by  a  deceased  man,  which  can 
be  followed  against  his  estate,  are 
only  such  profits  as  take  the  shape 
of  property,  or  the  proceeds  or 
value  of  property,  withdrawn  from 
the  rightful  owner  and  acquired 
by  the  wrong-doer.  See  the  judg- 
ment of  Bowen,  L.J.,  and  Cotton, 
L.J.,  in  Phillips  v.  Homfray,  24 
C.  D.  439,  in  which  case  Baggallay, 
L.J.,  dissented  from  the  other 
members  of  the  Court,  expreiing 
his  opinion  thus :  "  The  general 
result  of  these  cases,  and  of  others 
to  the  like  effect,  may  be  thus 
stated,  that  a  Court  of  Equity  will 
give  eflfect  to  a  demand  against  the 
estate  of  a  deceased  person  in  re- 
spect of  a  wrongful  act  done  by 
him,  if  the  wrongful  act  has  re- 
sulted in  a  benefit  capable  of  being 
measured  pecuniarily,  and  if  the 
demand  is  of  such  a  nature  m  can 
be  properly  entertained  by  the 
Court."    Ibid.  p.  476. 


til 
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against  a  common  carrier  is  for  a  tort  and  supposed  crime ; 
and  the  plea  is  not  guilty;  therefore,  at  the  common  law, 
it  will  not  lie  against  the  carrier's  executors :  But  an  action 
of  assumpsit  will  lie  against  them,  upon  the  very  same 
cause  [t).  So  if  a  man  take  a  horse  of  another,  and  bring  him 
back  again,  an  action  of  trespass  will  not  lie,  at  the  common 
law,  against  his  executor,  though  it  would  against  him  :  but 
an  action  for  the  use  and  hire  of  the  horse  will  lie  against  the 
executor  («).  So  if  a  man  deals  as  agent  for  another  without 
authority,  his  executor,  though  he  cannot  be  sued  for  the 
tort,  may  be  made  liable  upon  an  implied  contract  (v). 

Ho  in  the  case  of  Perkinson  v.  Gilford  (x),  debt  was 
brought  against  the  executors  of  a  sheriflF,  for  money  which 
be  had  levied  under  a  Ji.  fa.  and  had  not  paid  over :  the 
not  paying  over  the  money  was  a  misfeasance  as  well  as  a 
nonfeasance,  yet  it  was  determined,  that  by  the  receipt  of 
the  money,  the  sheriff  became  debtor,  and  that  debt  might 
be  maintained  for  it ;  that  is  to  say,  though  he  was  guilty 
of  a  breach  of  his  duty  as  sheriff,  and  though  no  action 
could  be  maintained  for  that  breach  of  duty  after  his 
death,  yet  for  the  money  so  recovered  his  executors  were 
chargeable. 

Again,  at  the  common  law,  an  action  of  trespass  for  mesne 


(t)  Oowp.  375,  by  Lord  Mans- 
field. S.  P.  by  Sir  J.  Mansfield, 
C.  J.,  ill  Powell  V.  LaytoD,  2  New 
Rep.  370. 

(w)  Hambly  v.  Trott,  1  Cowp. 
375,  by  Lord  Mansfield. 

(»)  Collen  V.  Wriglt,  7  E.  &  B. 
301.  S.  C.  in  Error,  8  E.  &  B. 
047.  So,  tliough  the  executor  of 
an  innkeeper  cannot  be  sued  in 
tort  for  the  loss  of  a  guest's  goods 
(imless  under  stat.  3  &  4  Will.  IV. 
c.  42,  s.  2,  post,  p.  1607),  he  may 
be  sued  on  an  implied  assumpsit : 
Morgan  v.  Earey,  2  Fost.  &  F. 
283. 

(x)  Cro.  Car.  539.    Where  an 


under-sheriff  (since  deceased)  act- 
ing as  sheriff  during  the  vaciincy 
of  the  shrievalty,  under  3  Geo.  1. 
c.  15,  8.  8  (see  50  &  51  Vict.  c.  55, 
8.  25),  wrongfully  retained  the  pro- 
ceeds of  an  execution,  it  was  held 
by  the  Court  of  Appeal,  affirming 
the  Divisional  Court,  that  an  action 
for  money  had  and  received  was 
maintainable  against  the  executor 
of  the  under-sheriff  by  the  execu- 
tion creditors  to  recover  the  sum 
so  wrongfully  recovered  :  Oloucea- 
tershire  Banking  Co.  v.  E<Iwards, 
20  Q.  B.  D.  107.  See  also  Pack- 
ington  V.  CuUiford,  1  EoU.  Abr. 
921,  tit.  Exors.  H.  pL  2. 

z  z  2 
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profits  cannot  be  maintained  against  an  executor  or  arlminis- 
trator  (?/) :  yet  he  is,  perhaps,  liable  in  an  action  for  use 
and  occupation  for  the  rent  up  to  the  day  of  the  demise  in 
the  action  of  ejectment  {z).    But  if  there  ha;^'  been  a  recovery 
in  ejectment,  it  is  clear  that  no  action  will  lie  against  the 
executor  for  use  and  occupation  for  the  rent  subsequent  to 
the  day  of  demise  laid  in  the  declaration ;  because,  having 
treated  the  holding  as  founded  on  trespass,  the  plaintiff 
cannot  afterwards  treat  it  as  founded  on  contract  («) :  And 
in  such  instances  the  simple  case  of  the  death  of  the  occupier 
will  not  sustain  a  bill  in  equity  for  an  account  of  mesne 
profits  under  the  head  of  accident  (fc) :  However,  an  account 
of  mesne  profits,  since  the  title  accrued,  was  decreed  against 
executors,   upon   a  special  ground,  that  the  plaintiff  was 
prevented  from  recovering  in  ejectment  by  a  rule  of  the 
Court  of  Law,  and  by  an  injunction  at  the  instance  of  the 
occupier  ;  who  ultimately  failed  both  at  law  and  in  equity  (c) : 
And  in  the  case  of  Monypenny  v.  Bristow  (rf),  the  widow 
of  a  testator,  with  the  acquiescence  of  his  heir,  was  let 
into  possession  of  certain  freehold  houses,  under  an  erroneous 
supposition  that  they  passed  by  the  Will  along  with  other 
property,  in  which  a  life  interest  was  devised  to  her  ;  and 
before    the    error  was  discovered    or    her  right    disputed, 
she  died:  On  a  bill  filed  by  the  heir  against  her  personal 
representative,  praying    the    delivery  of   title    deeds   and 
an    account,   it   was    held    by   Sir    J.   Leach,   M.R.,  and 


(y)  Pulteney  v.  Warren,  6  Ves. 
72,  86.  See  j)er  Bovven  and  Fry, 
L.JJ.,  in  Phillips  v.  Homfray,  24 
C,  D.  439,  458, 

(z)  6  Ves.  86.  Turner  v.  Came- 
ron's Coalbrook  Company,  5  Exch. 
932. 

(a)  Birch  v.  "Wright,  1  Term 
Eep.  378.  See  also  Pulteney  v, 
Warren,  6  Ves.  72,  87  ;  and 
Bridges  v.  Smyth,  6  Bing.  410. 
S.  C.  2  Moo.  &  P.  740.  However, 
the  mere  bringing  of  an  ejectment 


and  laying  the  demise  before  the 
time  of  the  rent  accruing,  is  no 
bar  to  an  action  for  use  and  oc- 
ciipation ;  Cobb  v.  Carpenter,  2 
Campb.  14,  note  to  Balls  v.  West- 
wood  :  Secus,  semhle,  if  the  eject- 
ment has  been  served  on  the 
lessee  :  Jones  v.  Carter,  15  M.  & 
W.  718. 

(h)  Pulteney  v.  Warren,  6  Ves. 
88. 

(c)  Ibid.  72. 

(d)  2  RusB.  &  M.  117 


H^ 
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afterwards  by  Lord  Brougham  on  appeal,  that  the  suit  was 
maintainable  for  the  rents  received  during  her  continuance  in 
possession  (e). 

So  an  action  of  waste  does  not  lie,  at  the  common  law, 
against  an  executor,  for  waste  committed  by  his  testator ; 
it  being  a  tort  which  dies  with  the  person  (/) :  Nor  shall  an 
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(e)  See  also  Caton  v.  Coles,  L.  E. 
1  Eq.  581. 

(/)  2  Inst.  302.  2  Roll.  Abr. 
828,  pi.  7.  2  Saund.  252,  note  to 
Green  v.  Cole.  A  bill  was  brought 
against  the  executors  of  a  jointress, 
to  have  satisfaction  out  of  assets 
for  permissive  waste  upon  the 
jointure  of  the  testatri.x :  But  by 
Cowper,  C,  "The  bill  must  be 
dismissed  ;  for  here  is  no  covenant 
tiiat  the  jointress  shall  keep  the 
jointure  in  good  repair,  and  in  the 
common  case,  without  some  par- 
ticular circumstances,  there  is  not 
remedy  in  law  or  equity  for  per- 
missive waste  after  the  death  of 
tiie  particular  tenant : "  Turner  v. 
Buck,  22  Viu.  Abr.  p.  523,  pi.  9, 
tit.  Waste  (s.  a.).  The  produce, 
proceeds,  or  value  of  wa'i^°  equit- 
able or  lej,'al,  conimitt  .  by  a 
tenant  for  life,  can  be  followed 
into  the  hands  of  his  executors, 
and  retaken  fnun  them.  If  he  has 
wrongly  cut  timber,  the  timber  or 
its  proceeds  or  value  can  be  fol- 
lowed. But  no  action  for  waste — 
pennissive  or  voluntary — as  such 
hes  against  the  executors  of  a 
tenant  for  life.  By  non-repairing 
a  house,  or  by  ploughing  up 
ancient  meadow,  the  tenant  for 
life  may  have  indirectly  benefited 
himself  or  saved  his  own  pocket. 
r>ut  neither  law  nor  equity  recog- 
nize in  this  indirect  benefit  which 
he  may  have  received  any  ground 
for  proceedings  against  his  execu- 


tors :  Phillips  V.  Homfray,  24  C.  D. 
439, 455.  The  liability  of  a  tenant 
for  life  for  pennissive  waste  aeeraa 
to  have  been  for  a  long  time  an 
open  o  lestion.  It  was  supposed 
that  th^re  was  a  passage  by  Lord 
Coke,  2  Inst.  145,  affirming  the 
liability,  and  Parke,  B.,  in  Yel- 
lowly  V.  Gower,  11  Exch.  274, 294, 
says,  speaking  of  permissive  waste  : 
"  We  conceive  that  there  is  no 
doubt  of  the  liability  of  tenants 
for  term  oi'  years,  for  they  are 
clearly  put  on  the  same  footing  as 
tenants  for  life,  both  as  to  volun- 
tary and  permissive  waste,  by  Lord 
Coke,  1  Inst.  53."  But  Kay,  J.,  in 
Re  Cartwright,  41  C.  D.  532,  points 
out  that  Coke's  words,  2  Inst.  145, 
only  include  permissive  waste 
where  there  is  an  obligation  to 
repair ;  and  that  in  effect  he  says 
that  where  the  grantor  imposes 
the  obligation  to  repair,  it  is  waste 
to  allow  the  property  to  go  out  of 
repair.  And  the  learned  Judge 
further  refers  to  the  case  of  Powys 
V.  Blagrave,  4  Do  G.  M.  &  G.  448, 
where  Lord  Cranworth,  L.  C,  said 
that  in  the  case  of  a  tenant  for  life 
even  legal  liability  for  permissive 
waste  was  very  doubtful,  and  de- 
cided most  certainly  that  in  equity 
no  interference  whatever  would  be 
made  on  the  ground  of  permissive 
waste  by  a  tenant  for  life.  Tliis 
view  was  followed  by  Kay,  J.,  in 
the  above  mentioned  case,  who  ex- 
pressly held  that  the  estate  of  a 
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executor  be  chargeable  for  the  inj  ury  done  by  his  testator  in 
cutting  down  another  man's  trees  :  But  for  the  benefit  arising 
to  his  testator  from  the  sale  or  value  of  the  trees,  he  shall  (</). 
Accordingly,  in  Powell  v.  liees  (/t),  it  was  held  that  an 
executor  is  liable  to  an  action  for  money  had  and  received 
by  his  testator,  for  coal  tortiously  taken  by  him  from  the 
plaintiflf's  land,  if  the  testator  had  sold  it,  and  received  tlie 
money :  And  this  although  no  direct  evidence  bo  given  of 
the  actual  sum  received  on  the  sale,  if  the  jury  believe  the 
fact  of  the  sale.  So  Lord  Chancellor  Cowper  held,  in  the 
case  of  The  Bishoj)  of  ]]'inche8ter  v.  Knight  (i),  that  the 
lord  of  a  manor  might  bring  a  bill  for  an  account  of  ore 
dug,  or  timber  cut  by  the  defendant's  testator:  And  his 
Lordship  observed,  that  it  would  be  a  reproach  to  equity,  to 
say,  where  a  man  has  taken  my  property,  as  my  ore  or 
timber,  and  disposed  of  it  in  his  lifetime,  and  dies,  that  in 
this  case  I  must  be  without  remedy:  And  his  Lordship 
further  remarked  that  it  was  true,  as  to  the  trespass  of 
breaking  up  meadow,  or  ancient  pasture  ground,  it  died  with 
the  person ;  but  as  to  the  property  of  the  ore  or  timber, 
it  would  be  clear,  even  at  law,  if  it  came  to  the  executor's 
hands,  that  trover  would  lie  for  it ;  and  if  it  had  been  dis- 


legal  tenant  for  life  is  not  liable 
for  peinuasive  waste,  after  having 
had  cited  to  him  Davies  v.  Davies, 
38  C.  D.  499,  in  which  Kekewich, 
J.,  held  that  a  tenant  for  years  is 
liable  for  permissive  waste,  and 
apparently  therefore  would  have 
held  that  a  tenant  for  life  was  in 
the  same  position.  The  liability 
of  a  tenant  for  life  for  permissive 
waste  where  there  is  an  obligation 
to  repair  has  never  been  doubted, 
and  thus  in  Woodhouse  v.  Walker, 
5  Q.  B.  D.  404,  where  a  devise  of 
premises  for  life  provided  that  the 
tenant  for  life  should  keep  the 
premises  in  repair,  it  was  held  that 


an  action  of  tort  for  permissive 
waste  by  non-repair  of  the  pre- 
mises would  have  Iain  at  common 
law  against  the  tenant  for  life  in 
her  lifetime,  and  consequently  lay 
under  3  &  4  Will.  IV.  c.  42,  s.  2, 
if  brought  within  the  period  of 
limitation,  against  her  executor 
after  her  death.  See  also  Bat- 
thyany  v.  Walford,  36  C.  D,  269. 

{g)  Hambly  v.  Trott,  1  Cowp. 
376,  by  Lord  Mansfield. 

Qi)  7  A.  &  E.  426. 

(t)  1  P.  Wms.  406.  See  Powell 
V.  Aiken,  4  E.  &  J.  352,  ^er  Wood, 
V.-C. 
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posed  of  in  the  testator's  lifetime,  the  executor,  if  assets  are 
left,  ought  to  answer  for  it.  So  if  a  ttzu  commits  equitable 
waste,  and  dies,  as  where  tenant  for  lile  without  impeachment 
of  waste,  and  as  such  having  a  right  at  law  to  cut  timber  on 
the  estate,  and  a  property  in  the  trees,  abuses  that  power, 
by  cutting  ornamental  trees,  or  trees  not  ripe  for  cutting, 
a  Court  of  Equity  has  jurisdiction  to  make  the  personal 
representatives  of  the  party,  who  has  committed  such  waste, 
accountable  for  the  produce  of  it  (k).  But  a  Court  of  Equity 
will  not  direct  an  account,  against  the  executor  or  adminis- 
trator of  tenant  for  life  without  impeachment  of  waste,  of 
dilapidations  permitted  by  him  in  and  about  the  mansion- 
house  (/). 

Again,  an  action  would  not  lie  against  the  executor  of  a 
parishioner,  by  whom  tithes  were  subtracted,  to  recover  the 
treble  value  under  the  statute  of  Edward  the  Sixth,  even 
although  the  testator  were  a  lessee  for  years  so  that  his  estate 
came  to  his  executor ;  for,  being  founded  on  a  personal  tort, 
it  died  with  the  person  (in).  But  the  executor  would  have 
been  liable  in  another  form  of  proceeding ;  for  the  tithes, 
when  severed,  belonged  to  the  tithe-owner ;  and  the  case, 
tlierefore,  fell  within  the  principle  that  where  property  is 
acquired  which  benefits  the  testator,  an  action  for  the  value 
of  the  property  shall  survive  against  the  executor  {n) . 

It  may  here  be  mentioned  that  the  personal  representative 
of  the  mother  of  a  bastard  child  is  not  liable  for  necessaries 
supplied  to  the  child  after  her  death  (o). 

And  now  by  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  after  reciting  3  &  4  Will.  4, 
that  there  is  no  remedy  provided  by  law  for  certain  wrongs 
done  by  a  person  deceased  in  his  lifetime  to  another,  in 


c.  42: 


{k)  Lansdowne  v.  Lansdowne.  1 
Madd.  116. 

(l)  Lansdowne  v.  Lansdowne,  1 
J.  &  W.  522. 

(m)  Wentw.  Off.  Ex.  254,  14th 
edit.  Holl  V.  Bradford,  1  Sid.  88. 
Weekes  v.  Trussell,  1   Sid.  181. 


Moreton  v.  Hopkins,  2  Keb.  502. 
Com.  Dig.  Admon.  (B.  15). 

(n)  By  Loul  Eldon,  inPulteney 
V.  Warren,  6  \e3.  89,  90. 

(o)  Ruttinger  v.  Temple,  4  Best 
&  Sm.  491. 
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actions  may  be 
brought  agaitiHt 
executors  for 
an  injury  to 
proi)erty  real 
or  personal,  by 
the  testator, 
committed  six 
months  before 
his  death  : 

within  what 
time  to  be 
brought. 
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respect  of  his  property,  real  or  personal ;  for  remedy  thereof 
it  is  enacted,  "  that  an  action  of  trespass,  or  trespass  on  the 
case,  as  the  case  may  be,  may  be  maintained  against  the 
executors  or  administrators  of  any  person  deceased  for  any 
wrong  committed  by  him  in  his  lifetime  to  another  in  respect 
of  his  property,  real  or  personal,  so  as  such  injury  shall  have 
been  committed  within  six  calendar  months  before  such 
person's  death  (/>),  and  so  as  such  action  shall  be  brought 
within  six  calendar  months  after  such  executors  or  adminis- 
trators shall  have  taken  upon  themselves  the  administration 
of  the  estate  and  effects  of  such  person ;  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like  order  of 
administration  as  the  simple  contract  debts  of  such  person." 

It  was  held  in  the  case  of  Potvell  v.  liees  (q),  where  coal 
had  been  tortiuusly  taken  from  the  plaintiff's  land  by  an 
intestate,  who  had  sold  it  and  received  the  money,  and  part 
had  been  raised  more  than  six  months  before  his  death,  and 
part  within  six  months,  that  the  plaintiff  might  bring  tres- 
pass, under  this  statute,  against  the  administrator,  for  so 
much  as  was  raised  within  the  six  months,  and  also  money 
had  and  received  for  so  much  as  was  raised  before  (r) ; 
the  acts  being  distinct,  and  therefore  the  two  actions  not 
incompatible. 

In  Richmond  v.  Nicholson  {«),  which  was  an  action  of 
trover  for  a  watch  against  the  defendant,  as  the  executor  of 
one  Harriet    Reeves,   the   declaration  stated    that  Harriet 


(j))  Where  the  plaintiff  brought 
his  action  for  damages  and  an 
injunction  against  the  firm  of  T.  & 
Co.  for  fouling  a  stream  which 
caused  no  benefit  to  the  defendants, 
and  the  firm  consisted  of  T.  alone 
who  died  more  than  six  months 
after  the  commencei"  .ont  of  action, 
and  the  action  was  continued 
against  his  executors,  it  was  held 
that,  T.  having  died  more  than  six 
montlis  after  the  commission  of 
the  acts  complained  of,  no  action 


either  for  damages  or  injunction 
could  be  maintained  ngainat  his 
executors  although  the  action  had 
been  commenced  in  the  lifetime  of 
the  testator  and  although  the 
executors  continued  the  business 
in  the  name  of  the  firm.  Kirk  v. 
Todd,  21  C.  D.  484. 

(q)  7  A.  &  E.  426.  Ante,  p. 
1606. 

(r)  Ante,  p.  1606. 

(«)  8  Scott,  134. 
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Beeves  died  on  tho  27th  March,  1839,  and  alleged  a  con- 
verBion  by  her  within  six  calendar  months  next  before  her 
decease :  Tho  defendant  pleaded,  that  Harriot  Reeves  was 
not  guilty  within  six  calendar  months  before  tho  time  of  her 
death :  It  appeared  on  the  trial  that  the  watch  had  been  given 
by  Harriet  Reeves  to  ono  Spencer,  in  September,  1837 ;  that 
Spencer  redelivered  it  to  her  in  March,  1838,  for  tho  purpose 
of  its  being  pawned  by  her ;  that,  on  its  being  demanded  by 
the  plaintiff'  in  December,  1838,  Harriet  Reeves  said,  "I 
shall  not  talk  to  you  any  more,  but  shall  see  my  solicitor : " 
She  died  in  March,  1839  :  And  the  Court  of  Common  Pleas 
held,  that  this  was  sufficient  evidence  of  a  conversion  within 
six  months  before  her  death. 

In  conclusion  of  this  branch  of  the  subject,  it  may  bo  Liability  of 
mentioned,  that  an  action  on  the  case  lies,  by  the  custom  of  rector  °&c. 
England,  as  it  is  sometimes  expressed,  but  to  speak  more  [?'  diiapida- 
correctly,  by  the  common  law,  against  the  executors  of  a 
parson,  vicar,  or  other  ecclesiae^^ical  person,  at  the  suit  of  his 
successor,  for  dilapidations  of  the  houses' or  buildings  upon 
his  spiritual  benefice  {t).  So  an  action  for  dilapidations  of 
a  prebendal  house  may  be  maintained  by  a  succeeding  pre- 
bendary against  the  executor  of  his  predecessor  (h).  The 
law  is  tho  same  as  to  a  perpetual  curate  {x).  And  such  an 
action  is  maintainable  where  -he  hedges  and  fences  belonging 
to  the  glebe,  are  left  in  a  state  of  decay,  or  where  there  has 
been  a  felling  of  timber  growing  thereon,  otherwise  than  for 
repairs  or  fuel  {y).  But  it  will  not  lie  in  respect  of  pulling 
down  a  building  on  the  rectory  and  substituting  another  in 
a  different  part,  unless  the  value  of  the  estate  be  impaired,  the 
burthens  on  it  increased,  or  the  evidence  of  title  impaired  (s). 

(0  Wentw.  Off.  Ex.  255,  14th      have  been,  if  the  grantee  was  exe- 


edit.  And  by  stat.  13  Eliz.  c.  10, 
s.  2,  if  any  spiritual  person  frau- 
dulently grants  away  his  goods, 
&c.,  BO  as  nothing  be  left  to  his 
executors',  such  grantee  shall  be 
liable  to  the  successor's  suit  in  any 
Couit  Ecclesiastical,  as  he  might 


cuter  of  the  grantor. 

{u)  Eadcliflfe  v.  D'Oyly,  2  T.  R. 
630,  637. 

(k)  Mason  v.  Lambert,  12  Q.  B. 
795. 

{y)  4  B.  &  Adol.  830. 

[z)  Huntley  v.  Russell,  13  Q.  B. 


nm 


4 

% 


m. 


I:m! 

;i  ; 

J 
1 

1 

1 

^-i-X 

i     * 

l'.\ 

,■  >.l 

If' 

j.i 

^H 

5  ■ 

;' 

k 

& 

1 

i  fl  i 


l^ri 


1610  '      Oj  the  Liability  of  an  Executor    [Pt.  iv.  151c.  ir. 

Moroovor,  nef|[loct  to  cultivate  tho  globo  land  in  a  liuHbiiiid. 
like  mann(!r  iH  not  a  dilaiiidation  for  which  tho  cxcfcutorH 
of  an  incunibont  aro  liable  («).  Nor  will  an  action  lio  lor 
di<,'{,'inf,'  gravel  in  the  {,'lebo  (/y).  Formerly,  indeed,  it  wuh 
',  .  doubted  whether  any  action  at  law,  or  elsewhere  than  in  the 

Spiritual  Court,  would  lie  for  dilapidationn,  even  by  a  hiki- 
eccding  rector,  &c..  against  his  predecossor  who  had  vaeaUnl 
by  cession  or  otherwise  (r) :  but  that  point  was  dotenuinod 
in  Jones  v.  ll'dl,  2  Wni.  &  M.  (</) :  And  tho  Tenipoiul  Courts 
having  once  taken  cognizance  of  each  matters,  it  should  seem 
that  the  action  was  considered  to  lio  against  the  executors  of 
a  deceased  rector,  &c.,  from  the  necessity  of  tho  thing ;  and 
it  is  at  this  day  t)f  common  occurrence  (e).  If  the  succesKor 
dies,  without  having  enforced  tho  right  of  action,  it  survivcH 
to  his  executor,  who  being  himself  liab'o  to  tho  third  incuni- 
■  bent  for  the  whole  of  the  dilapidations  existing  at  tho  doiitli 

of  his  own  testator,  nuiy  recover  from  tho  executor  of  tho  first 
incumbent  for  so  much  of  them  as  occurred  during  tho  tli-Ht 
incumbency  (/). 

The  reason  for  tho  liability  of  tho  executor  or  adniiniBtra- 
tor  for  such  dilapidations  was  thus  stated  by  Lord  Cliiuf 
•^.jstico  Willes,  in  Hollers  v.  Lawrence  (</),  "  liecauso  it  is  not 
considered  as  a  tort  in  the  testator,  but  as  a  duty  \\\\w\\  ho 
ought  to  have  performed  ;  and  therefore  his  ropresentativcu, 
80  far  as  ho  left  assets,  shall  bo  equally  liable  as  hiniHolt': 
And,  for  this  reason,  it  is  not  contrary  to  tho  rule,  tluit  mt'ut 
'pcrm'nalis  (which  is  always  understood  of  a  tori)  morilitr  cum 
j^'raona."  It  is  observable,  however,  that  this  action  is  in 
form  an  action  on  the  case  in  tort ;  and  that  it  could  not  pos- 


i  1' 


ft72.  See  further  S.  C,  us  to  what 
uro  iicls  of  WuhIc,  for  wliich  this 
action  lies. 

(«)  Bird  I'.  Ralph,  4  B.  &  Aih.l. 
82(t. 

(6)  UoBB  r.  Adco  ;k,  li.  11.  3  (J.  1'. 

(jnr). 

(c)  Hee llio  olmcivation  of  Buller, 
J.,  2  T.  U.  G37.  It  Ih  Biiid  iu  Went. 


Off.  Ex.  p.  SiV),  14tli  cilit.  tlmt  Hit- 
exocutoi's  nri!  Unlilu,  hij  tin:  tjiiritmil 
or  ecclesuuitiml  law. 

(li)  3  Lev.  2(iH. 

(«)  SeetliejudKUii'iitof  Hullor,J,, 
in  lUidcliire  r.  l)'()yly,2T.  II.O.iT. 

(/)  Buuliiiry  t).  iluwsun,  3Excli. 
568. 

(</)  Willes,  421. 
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sibly  bo  frauiocl  iu  anaitmp^  it,  as  ou  r,  contract ;  for  tho  plain- 
till' inust  bo  tho  Hucceediu}^  rector,  &c,,  who  cannot  bo  linown 
until  iil'tor  tho  douth  of  tlic  proileccHKor,  and  of  cor.rHO  couid 
not  contract  with  him:  It  is  cbjarly  an  exception  to  the 
i,'i;iH'ral  rule  that  no  action  will  lio  against  an  executor  to 
which  luH  testator  was  not  Imble,  i'or  tho  tcHtatcr  never  can 
be  liable,  inaHiruch  as  during  his  Ufc  there  is  no  person  who 
cun  sue.  For  tho  same  reason  this  action,  however  anouuilouH 
in  other  resnects,  is  iiol  contrary  to  the  rule,  that  actio  per- 
siiiuilis  iiKinliir  cum  jicmond ;  an  action  cannot  bo  said  to 
(lio,  which  never  had  nor  cjuld  have  Lad  existence.  It  soeniH, 
tlioici'ore,  not  to  be  quite  correctly  titated,  thut  "  tho  executor 
shall  be  eq.ially  liable  as  tho  testator." 

The  liability  of  the  rej)reHontativeH  of  u  deceased  incumbent  ai  k  K  Virt, 
to  uiiHwer  for  dila])i(iations  is  now  governed  hy  Stat.  81  iV  ou  Hi.'i;,t.ipiil 
Vict.  c.  -JiJ  [Kcclesiastical  Dilapidntions  Act,  1871J,     hy  this  »'""»'"'■'«•'""« 


Act  the  bishop  within  throe  calendar  months  directs  tho 
(lioccHan  surveyor  to  inspect  tho  preniiseH  and  rei)ort  wlnit 
Hum,  if  any,  is  required  to  nuiko  good  tho  dilapidations  (/t) 
(HccL  iiiij.  Tho  surveyor  sends  a  copy  of  his  report  to  tho 
binliop,  new  incumbent  and  the  representatives  of  tho  late 
incumbent  (sect.  !iO),  to  which  report  oj)portunity  to  object 
is  given  (sects.  1)2 — }i3).  The  bishop  makes  an  order  stating 
the  repairs  and  their  coot,  *'>r  whi(!h  such  reijn^sentatives  uro 
liiiblo,  and  a  copy  of  such  erder  is  delivered  to  them  (sects.  5J4 
luul  Wo).  Tho  sum  stated  in  the  order  as  to  the  cost  of 
repairs  is  a  debt  duo  from  the  representativoB  of  tho  late 
iucumbont  and  is  recoverahle  in  law  or  in  equity  (/<)  (sect.  3(5). 
No  Hiun  is  recoverahle  for  dila[)idations  in  rcHpect  of  any 
bonolice  unless  the  claim  for  such  sum  is  fovuidod  on  an 
Older  made  under  tho  provisions  of  tho  Act  (sect.  53). 

All  allotment  luade  to  a  vicur  in  lieu  of  tithes,  under  an 
lucloHure  Act,  is  subject  to  the  law  and  custom  or  Kngland, 

{h)   Tlio    muii    titiiti'd     in    tlic  of  (Iii«  usHPtH  of  \.\\i\  hiU-  iucuiubcnt 

I!i»lio|('H    o.-(l(;r    UM    tilt;     vubt     of  2"""*  f""-'"'  witli  tlin  <l«l)ts  of  liii, 

TciiiiiiH  is  mulcr  mK'L  ;«;,  a  debt  otlier  crwlitorH.  /fe  Monk,  ;Jfl  G.  J). 

li».yalil(!  to  tlio  now  incumbent  out  083.    See  a»<f,  pp.  H7«,  H77.      ',- 
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which  executor 
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trator of  rector 
is  liable  for 
dilapidations. 
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as  to  dilapidations,  equally  with  the  ancient  glehe;  and  if 
when  he  comes  into  it,  there  are  fences  upon  it  which  he 
ought  to  repair,  hut  he  dies  leaving  them  unrepaired,  his 
executors  are  liable  at  the  suit  of  his  successor  (i). 

It  may  be  convenient  to  investigate,  in  this  place,  the 
extent  to  which  the  executor  or  administrator  of  a  rector 
&c.,  is  liable  for  dilapidations.  In  Percival  v.  Cooke  (/>,•), 
Best,  C.  J.,  expressed  an  opinion  at  nisi  prius,  that  the 
representatives  of  a  prior  incumbent  are  only  liable  for  such 
repairs  as  an  outgoing  tenant  would  be  bound  to  perform, 
and  not  for  complete  and  finished  repairs  (l).  In  Wise  v. 
Metcalfe  (??t),  the  subject  was  fully  considered  by  the  Court  of 
King's  Bench  :  and  the  Judges  of  that  Court  were  of  opinion 
that  the  incumbent  is  bound  to  maintain  the  parsonage 
(which  must  be  assumed  to  be  suitable  in  point  of  size,  and 
other  respects,  to  the  benefice)  and  also  the  chancel,  and  to 
keep  them  in  good  and  substantial  repair,  restoring  and  re- 
building, when  necessary,  according  to  the  original  form, 
without  addition  or  modern  improvement  (») ;  and  that  he  is 
not  bound  to  supply  or  maintain  anything  in  the  nature  of 
ornament,  to  w^'ch  painting  (unless  necessary  to  preserve 
exposed  timbei  a  from  decay)  and  whitewashing  and  papering 
belong :  And  that  on  this  principle  the  damages  must  bo 
calculated  in  an  action  for  dilapidations  against  the  executor 
or  administrator  of  a  deceased  rector  by  the  successor. 

The  successor  may  have  separate  actions  against  the  execu- 


(i)  Bird  v.  Ralph,  2  Adol.  &  Ell. 
773.     1  Nev.  &  M.  415. 

(k)  2  Car.  &  P.  4G0. 

(l)  And  hia  Lordship  iu  that 
case  expressed  his  further  opinion, 
that  the  executors  were  entitled  to 
be  allowed,  in  such  estimate,  for 
timber  which  the  late  incumbent 
might  have  cut  and  used  in  such 
repairs,  and  which  his  successor 
had  used  for  that  purpose.  See 
also    Accord.,    as    to    stone   and 


timber,  which  could  be  got  from 
the  glebe  :  Bunbury  v.  Hewson,  3 
Exch.  558. 

(m)  10  B.  &  C.  299. 

(n)  In  North  v.  Baker,  3  Phillini, 
309,  Sir  John  NichoU  intimates 
that,  in  some  cases,  the  thuruugh 
repair  of  old  building  is  not  all 
to  fall  on  one  incumbent.  As  to 
when  the  incumbent  miiy  remove 
hothouses,  see  Martin  v.  Roe,  7  £• 
&  B.  237. 
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tor  or  administrator  of  the  late  rector,  for  dilapidations  to 
diflferent  parts  of  the  rectory  (o). 

It  has  been  the  constant  habit  of  Courts  of  Equity  to  Liability  of 

executor  for 

charge  persons  m  the  character   of  trustees  with  the  con-  breaches  of 
sequence  of  a  breach  of  trust,  and  to  charge  their  represen-  teswton 
tatives  also ;  whether  they  derive  benefit  from  the  breach  of 
trust  or  not  (p).  ,  <, 


It  may  hero  be  observed,  that  if  an  action  is  brought 
against  an  administrator  for  a  breach  of  a  covenant  made  by 
the  deceased,  it  cannot  be  pleaded  in  bar  that  the  defendant 
took  out  administration  at  the  request  of  the  plaintiff,  and 
on  his  promise,  not  under  seal,  that  he  would  not  charge,  or 
seek  to  charge,  the  defendant  as  administrator  or  otherwise 
with  any  breaches  of  the  covenant  in  question  (q). 


{6)  Young  V.  Munby,  4  M.  &  S. 
183. 

{]})  Adair  v.  Shaw,  1  Sch.  & 
Lef.  272.  Montford  v.  Cadogan, 
17  Ves.  489.  Walsliam  v.  Stain- 
ton,  1  De  G.  J.  &  S.  678.  1  H.  & 
M.  322.  If  a  trustee  c-nmit  a 
breach  of  trust,  and  tlie  conse- 
quences of  it  do  not  occur  until 
after  his  death,  his  estate  is  liable, 
thou^,'h  if  redress  had  been  sought 
in  resi 'Ot  of  that  breach  of  tmst 
it  war  iiparable  in  his  lifutiUi.o. 
And  this  is  true  as  well  in  the  case 
of  wilful  default  as  of  an  active 
breach  of  trust.  Devaynes  ?•. 
Eobinson,  24  Beav.  86,  95.  A 
testator  entitled  to  shares  in  a 
company  with  unlimited  liability, 
directed  his  executors  to  convert 
his  estate  with  all  convenient 
speed.  P.,  one  of  these  executors, 
died  a  year  and  five  weeks  after  tiie 
testator.  The  shares  were  not  con- 
verted, and    about  fifteen    years 


afterwards  the  company  was  wound 
up,  and  the  surviving  executors 
being  placed  on  the  list  of  con- 
tributories,  paid  a  large  suna  out  of 
the  estate  for  calls.  A  l)ill  was 
filed  against  the  surviving  execu- 
tors and  the  executors  of  P.  to  make 
them  liable  for  the  loss.  P.'s  exe- 
cutors did  not  answer,  nor  did  they 
in  evidence  give  any  reason  why 
conversion  liad  not  taken  place 
within  a  year  from  the  testatoi-'s 
decease  :  .and  it  was  held  (aflinning 
Stuart,  V.-C),  that  P.'s  estate 
was  liable  for  all  loss  occasioned 
to  the  testator's  estiite  by  the 
omission  to  sell  the  shares  within 
a  year  :  and  that  as  P.'s  executors 
had  not  suggested  by  answer  or 
evidence  any  reason  for  the  delay, 
no  iniiuiiy  could  be  directed  on 
the  subject.  Gray  burn  v.  Clarkson, 
L.  R.  3  Ch.  605. 

((/)  Harris  v.  Goodwyn,  2  M.  & 
Gr.  405.     Perhaps  the  defendant 


It  is  no  bar  t3 
an  action 
against  an 
administrator 
on  a  covenant 
made  liy  the 
deceased  that 
the  deftiud.tnt 
took  out 
administration 
on  a  parol 
promise  of  the 
plaintilT  that 
ho  would  not 
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■  SECTION  II. 

Of  particular  instances  where  the  Executor  o/  Administrator 
is  liable  with  respect  to  the  Acts  of  the  Deceased. 

1'q  the  preceding  section,  it  has  been  attempted  to  collect 
the  principal  cases  illustrative  of  tho  general  principle  as  to 
the  liability  of  executors  and  administrators  with  respect  to 
claims  which  might  be  enforced  against  the  deceased  himself, 
if  he  were  living :  It  remains  to  advert  to  some  particular 
instances  in  which  such  liability  has  been  established. 

First,  as  to  debts  of  record.  The  executor  or  administrator 
is  bound,  as  far  as  he  has  assets,  to  satisfy  all  judgments 
recovered  against  the  testator  or  intestate,  without  regard  to 
the  circumstance  whether  a  judgment  was  founded  on  a  cause 
of  action  which  would  not  have  survived  his  death :  Thus, 
although  the  executor  of  a  sheriff  is  not  liable  to  be  sued  for 
an  escape  permitted  by  his  testator  (;•),  yet,  if  judgment  was 
recovered  for  such  escape  against  him  in  his  lifetime,  his 
executor  is  liable  upon  the  judgment  (s). 

An  executor  or  administrator  is  also  liable  upon  all  statutes 
and  recognizances  entered  into  by  the  deceased  (0  ;  and  upon 
all  the  inferior  debts  of  record  of  the  deceased,  as  fines 
imposed  by  the  Justices  at  Westminster,  or  at  assizes,  or 
quarter  sessions,  or  by  commissioners  of  sewers  or  of  bank- 
rupts, by  stewards  in  leets,  or  the  like  (»). 

liHbiiity  of  In  the  case  of  a  joint  contract,  where  several  contract  on 

Joint'contracts    ^^®  samo  part,  if  one  of  the  parties  die,  his  executor  or 

of  tcotator  :  ,    . 


Statutes  and 
recognizances ; 


mv: 


\]\ 


II 

V 

I 


might  have  "oeen  relieved  by  appli- 
cation to  the  Court  to  restrain  tlie 
action  :  Per  Tiuclal,  C.  J.,  ih.  418  : 
Since  the  Judicature  Act,  1873 
(s.  24  (o) )  any  such  relief  must  he 
sought  by  raising  any  equity  as  a 
defence  in  the  action. 

(r)  See  ante,  p.  1601. 

(«)  Whitacres  v.  Onsley,  Dyer, 


322,  a.  h. 

(t)  It  seems  to  have  been  once 
doubted  wliether  the  executor  of 
the  conusor  of  a  statute  merchant 
was  huble  :  See  Wentw.  Off.  Ex. 
c.  11,  p.  243,  I4th  edit. 

(m)  Went.  Off.  Ex.  c.  11,  p. 
240  :  but  sec  Anon.  Cro.  Jac.  219. 


m 
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adminisbi^  is  at  law  discharged  from  all  liability,  and  the 
survivor  or  survivors  alone  can  be  sued  (x) :  And  if  all  the 
parties  are  dead,  the  executor  of  the  survivor  is  alone  liable  : 
Thus,  if  two  retain  an  attorney,  and  both  die,  the  executor  or 
administrator  of  the  survivor  only  shall  be  charged,  and  not 
the  executors  of  both  :  for  a  personal  contract  survives  of  both 
parties ;  otherwise  of  real  contracts,  as  warranty  :  and  there- 
fore, where,  in  an  action  against  the  executors  of  both,  they 
pleaded  jointly,  and  judgment  was  given  for  the  attorney,  it 
was  stayed  on  motion,  because  the  executor  of  the  survivor 
only  was  chargeable,  notwithstanding  the  pleading  and  admis-  / 
sion  of  the  parties  (y). 

So  in  debt  upon  bond,  it  appeared  upon  oyer  that  A.,  B., 
and  0.  were  bound  jointly,  and  that  A.  was  dead ;  whereas 
the  action  was  brought  against  his  executor  and  the  other 
two:  Upon  demurrer,  the  Court  were  of  opinion,  that  the 
action  was  not  well  brought :  for  by  the  death  of  one  of  the 
obligors,  his  executor  is  wholly  discharged  (z). 

If  a  testator  being  a  sole  defendant  dies  he/ore  judgment  Where  testator 
by  Order  XVIL,  r.  1  (R.  S.  C,  1883),  if  the  cause  of  ^^iVntdie. 
action  survive  or  continue,  that  is  to  say,  if  it  does  not  fall  ^^°^^  J"'^8- 

ment. 

within  the  rule  actio  personalis  moritnr  cum  persona,  the 
action  shall  not  abate,  but  the  plaintiflf  may,  under  Rule  4  of 
the  same  order,  obtain  an  order  that  the  personal  repre- 
sentative of  the  deceased  be  added  as  a  party.  This  order,  it 
seems,  may  be  obtained  ex  parte. 


'■) 

''  'I 


f 


(x)  Godson  V.  Good,  2  Marsh. 
300,  by  Gibba,  Ch.  J.  S.  C.  6 
Taunt.  594.  No  particular  words 
are  necessary  to  constitute  a  cove- 
nant of  either  kind  (that  is  to  say, 
either  joint  or  several).  If  two 
covenant  generally  for  themselves 
without  any  words  of  severance,  or 
that  they  or  one  of  them  shall  do 
sucli  a  thing,  a  joint  charge  is 
created.  White  v.  Tyndall,  13 
A.  0.  263,  269.  Levy  v.  Sale,  37 
L.  T.  709.    Clarke  v.  Bickers,  14 


Sim.  639.  And  this  is  so  even 
though  the  covenant  be  contained 
in  a  demise  to  two  as  tenants  in 
common :  White  i'.  Tyndall,  ubi 
sup. 

(y)  Hamond  v.  Jethro,  2  Brownl. " 
99.   See  also  Calder  v,  Kutherford, 
2   Brod.  &  Bing.  302.     Slater  v. 
Wheeler,  9  Sim.  156. 

(z)  Osborne  v,  Crosbern,  1  Sid. 
238.  See  also  Towers  v.  Moor,  2 
Vem.  99.  Richardson  v.  Horton, 
6  Beav.  185. 


» 
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Where  testator 
a  sole  defen- 
dant dies  lifter 
judgment. 


Where  one  ot 
several  defen- 
dants dies  be- 
fore judgment. 


If  a  testator,  sole  defendant,  die  after  judgment,  then  by  the 
common  law  the  plaintift'  could  issue  execution  against  the 
goods  of  the  testator  without  any  order,  if  the  judgment  were 
recovered  within  a  year  before  his  death  [a).  But  now,  bv 
Order  XLII.,  r.  23,  if  any  change  has  taken  place  by  death  in 
the  parties  liable  to  execution,  leave  must,  it  would  seem,  be 
obtained  to  issue  execution  {h)  against  the  goods  of  tlio 
testator.  This  order  must,  it  would  seem,  be  obtained  on 
notice  to  the  executor  (c). 

If  one  of  several  defendants  on  a  joint  cause  of  action  die 
before  judgment  then  it  would  seem  that  in  a  personal  action 
the  estate  of  the  dead  man  is  discharged  from  liability  ((/),  for 
if  two  enter  into  a  joint  bond,  and  one  die  at  any  time  before 
judgment,  the  survivor  shall  be  charged  alone  {e).  And  if 
one  of  two  defendants  dies  after  judgment,  and  the  plaintiff 


(a)  Wlieatley  r.  Lane,  1  Sauncl. 
285. 

(6)  Equitalile  execution  is  not 
"  execution  "  witliin  the  meaning 
of  this  rule.  AVhat  is  commonly 
called  equitable  execution  is  not  in 
fact  execution,  hut  equitable  relief, 
which  is  granted  because  there  is  a 
hindrance  in  the  way  of  execution 
at  law,  and  it  is  subject  to  the 
ordinary  rule  that  equitable  I'elief 
can  be  granted  only  when  proper 
parties  are  before  the  Court. 
Assuming,  therefore,  that  execution 
at  law  can  be  issued  against  the 
estate  of  a  deceased  person  without 
any  leave  of  the  Court  (as  to  which 
q-'^.re)  a  receiver  by  way  of  equi- 
table execution  cannot  be  appointed 
'  of  the  estate  in  the  absence  of  the 
persons  on  whom  the  estate  has 
devolved.  Order  XVII.  r.  1,  does 
not  keep  an  action  alive  as  against 
the  estate  of  a  deceased  party  unless 
the  estate  has  devolved  on  some  one 
who  is  a  party  to  the  action.  lie 
Shephard,  43  C.  D.  131. 


(c)  Re  Shephard,  uhi  sup. 

{(l)  By  sect.  130  of  the  Conuiion 
Law  Procedure  Act,  1852,  it  was 
enacted  that :  "  If  there  be  two  or 
more  plaintiffs  or  defendants,  aiul 
one  or  more  of  them  should  dii;,  if 
the  cause  l*"  such  action  shall 
survive  to  the  surviving  plaintiff  or 
jdaintiffs,  or  against  the  surviving 
defendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby 
abated,  but  such  death  being 
suggested  upon  the  record,  tlie 
action  shall  proceed  at  the  suit  of 
the  surviving  plaintiff  or  plaintiffs 
against  the  surviving  defendant  or 
defendants."  And  now  it  would 
seem  that  in  such  a  case  the  action 
would  by  virtue  of  Order  XVII. 
r.  ],  proceed  as  against  tlie  de- 
fendant on  whom  the  whole  lia- 
bility had  devolved  bysurvivorsliip 
without  tlie  necessity  of  obtaining 
any  order. 

(c)  Lampton  v.  CoUingwood,  4 
Mod.  315. 
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elects  to  take  execution  against  the  personalty,  the  execution 
must  be  against  the  survivor  alone  (/) :  So  a  release  given  by 
the  obligee  to  the  representatives  of  the  deceased  obligor  is  no 
answer  to  an  action  against  the  survivor  {g). 

And  if  one  of  several  defendants  on  a  joint  cause  of  action  When  one  of 
die  after  judgment,  it  would  seem  that  Order  XLII.  r.  23  dants  dies 
(R.  S.  C,  1883),  will  not,  except  as  against  the  land  of  the  f„**',t^'*''S' 
deceased  (/t),  apply,  because,  as  we  have  seen,  if  one  of  two 
defendants  die  after  judgment  and  the  plaintiff  elects  to  take 
execution  against    the    personalty,  the  execution  must  be 
against  the  survivor  alone. 

And  in  the  same  way,  although  it  is  prov'-^ed  by  Order  XVII. 
r.  1  (R.  S.  C,  1883),  that  whether  the  cause  of  action  survive 
or  not,  there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  that  the  judgment  may  in  such  a  case 
be  entered  notwithstanding  the  death,  so  that  if  one  of  two  or 
more  defendants  dies  between  verdict  and  judgment,  judgment 
may  be  entered  on  taking  the  proper  steps  under  Order  XVII. 
r.  2  and  r.  4,  against  the  deceased  defendant,  even  though  the 
cause  of  action  fall  within  the  rule  actio  personalia  vioritur 
cum  persona,  yet  it  would  seem  that,  if  the  cause  of  action  be 
joint,  there  is  nothing  in  this  Order  to  enable  the  action  to 
continue  against  any  other  than  the  surviving  defendant. 

But  if  the  contract  be  several,  or  joint  and  several,  the 
executor  of  the  deceased  contractor  may  be  sued  at  law  in  a 
separate  action  {i) :  but  he  cannot  be  sued  jointly  with  the 


(/)  If  he  takes  out  execution 
upon  the  real  lien,  the  charge  must 
be  equally  against  the  survivor  and 
the  real  representative  of  the  de- 
ceased ;  for  though  a  personal 
execution  survives,  a  real  does  not : 
Sir  W.  Harbert's  case,  3  Co.  14,  a. 
2  Saund.  51,  note  (4)  to  Trethewy 
V.  Ackland. 

(jf)  Ashbee  v.  Pidduck,  1  M.  & 
W.  564. 

(/i)    If  it   is   sought   to    have 

w.ii. — VOL.   II.  * 


execution  against  the  land  of  a 
deceased  judgment  debtor  on  a 
Joint  cause  of  action,  leave  to  issue 
an  elegit  must  be  obtained,  it  would 
seem,  on  notice  to  the  heir.  See 
Ord.  XLII.  r.  2.3. 

(i)  May  v.  Woodward,  1  Freeni. 
248.  As  to  what  words  V/ill  con- 
stitute a  joint  and  several  bond, 
see  Tipping  v.  Coates,  18  Beav.  401. 
White  V.  Tyndall,  13  A.  'J.  263. 
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survivor ;  because  one  is  to  be  charged  de  bonis  testaforis,  the 
other  de  bonis  propriis  (k). 

With  regard  to  the  liability  in  Equity  of  the  executor  ot 
the  deceased  joint  contractor,  it  is  completely  settled  that 
in  the  case  of  a  partnership  debt,  although  at  law,  upon 
the  death  of  a  partner,  the  remedy  against  his  executors  is 
extinguished  (inasmuch  as  a  partnership  contract  is  joint), 
yet  they  may  be  sued  in  equity  (0.  And  after  much  conten- 
tion it  is  now  settled  that  the  joint  creditor  may,  in  the  first 
instance,  resort  to  the  assets  of  the  deceased  partner,  leaving 
it  to  the  personal  representatives  of  the  deceased  partner 
to  take  proper  measures  for  recovering  what,  if  anything, 
shall  appear  upon  the  partnership  accounts  to  be  due  from  the 
surviving  partner  to  the  estate  of  the  deceased  partner  (in). 


(k)  Hall  V.  Huffiun,  2  Lev.  228. 

(1.)  Vulliuray  v.  Noble,  3  Meriv. 
Gli).  Winter  v.  limes,  4  My.  & 
Cr.  109.  See  Hohne  v.  Hammond, 
L.  R.  7  Ex.  218.  This  rule  is 
ai)iilical)le  to  the  case  of  the  death 
of  one  of  two  executors  carrying 
on  their  testator's  trade,  iu  that 
character,  and  in  the  ordinary 
course  of  the  business  accepting  a 
bill  of  exchange  describing  them- 
selves simply  as  executors  of  their 
testator  :  Liverpool  Borough  Bank 
r.  Walker,  4  De  G.  &  J.  24,  in 
Avliich  case  the  estate  of  the 
deceased  executor  was  held  liable. 
It  is  to  be  observed  that  in  cases 
of  joint  contracts  there  is  no 
difference  between  LawandEtiuity, 
except  in  the  single  case  of  the  deatii 
(if  one  of  the  parties  to  a  joint 
contract,  where  the  contract  was 
such  that  the  maxim  inter  merca- 
(oresjus  accrescendi  locum  non  hahet 
applied  :  j)e^  hovd  Blackburn,  Ken- 
dall V.  Hamilton,  4  A.  C.  504,  545. 

(m)  Devaynes  v.  Nobis,  1  Meriv. 
530.     Wilkinson  v.  Henderson,  1 


M.  &  K.  582.  The  surviving  part- 
ners are  necessary  parties  to  a 
creditor's  suit  against  the  assets  of 
the  deceased  :  Hills  v.  McRae,  9 
Hare,  2!)7.  In  Brown  v.  Gunlon, 
16  Beav,  310,  Romilly,  M.  l!.,sai(l, 
that  the  debt  though  gone  at  law, 
remains  due  in  etjuity,  because 
opiity  considers  it  to  be  unjust 
that  where  two  or  more  persons 
are  jointly  liable,  the  deatli  of  one 
should  tlirow  the  whole  debt  on 
the  others,  and  exonerate  liis 
estate.  In  Ridgway  v.  Clare,  19 
Beav.  Ill,  the  same  learned  Judge 
took  occasion  to  express  his  opinion 
as  to  the  mode  in  which  the  Court 
administers  assets  in  cases  of  tliis 
description  as  follows,  viz.  :  Where 
both  partners  are  solvent,  there  is 
no  distinction  made  between  joint 
and  several  creditors ;  they  are 
all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus 
paid   will  be  allowed  in  account 

by  the  surviving  partner  : If 

the  estate  of  the  deceased  partner 
be  insolvent,  and  that  of  tlie  sur- 
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Thus,  in  Kendall  v.  llmnilton  (o),  Cotton,  L.J.,  in  pronouncing* 
the  judgment  of  the  Court,  says  :  "  It  is  now  well  established 
that  a  Court  of  Equity  does  treat  the  estate  of  a  deceased 
partner  as  still  liable  to  the  partnership  creditors,  though  at 
law  the  survivor  has  become  solely  liable.  And  it  must  now 
be  considered  as  established  that  the  partnership  creditor 
may  obtain  relief  against  the  estate  of  the  deceased  partner 
without  having  exhausted  his  remedy  against  the  survivor." 

Again,  in  the  late  case  oi  Re  rio(hjson{p),  it  was  held  that 
a  creditor  of  a  partnership  firm,  although  not  strictly  a  joint 
and  several  creditor,  has  concurrent  remedies  against  the 
estate  of  a  deceased  partner  and  the  surviving  partner,  and 
tliat  it  makes  no  difference  which  remedy  he  pursues  first. 

Nor  will  the  first  creditor  be  precluded  from  resorting  to  the 

assets  of  the  deceased  partner  by  having  in  the  first  instance 

obtained  judgment  against  the  surviving  partners  (q). 

Now  by  section  9  of  the  Partnership  Act,  1890  (53  &  54  Liability  of 

partners. 


\iving  iiartner  solvent,  the  joint 
cieditiiw  will  niiturally  go  against 
tlie  surviving  ))artner,  who  will 
then  be  a  creditor  against  the 
separate  estate  of  the  insolvent 
partner  for  the  amount  paid  by 
him  to  the  joint  creditors  beyond 

his  share  : If  both  the  deceased 

and  siu'vi\'ing  partner  are  insol- 
vent, then  the  joint  creditors  must 
resort,  in  the  first  instance,  to  the 
joint  estate,  and  can  only  go 
agivinst  the  separate  estate  of  each 
]>rtrtner  after  the  claims  of  his 
separate  creditors  have  been  satis- 
fied : If  both  parties  die  before 

administration  takes  place,  the 
rule  is  the  same.  See  also  Lodge 
V.  Pritchard,  4  Giff.  294  1  I)e  G. 
J.  &  S.  610.  The  Court  of  Chancery 
enforces  the  remedies  against  the 
estate  of  a  deceased  partner  subjei.'t 
to  two  conditions.  In  the  first 
place  it  requires  that  partnership 


debts  shall  be  postponed  to  the 
separate  debts,  and  that  upon  a 
very  apparent  ground  ;  for  it  is 
obvious  that  inasmuch  as  the 
partner  ship  del)ts  are  paid  first 
from  tlie  partnership  estate  be- 
fore anything  can  flow  from  the 
partnership  "state  to  the  separate 
estate  of  the  deceased  partner,  it  is 
not  unreasonable  l>j'-  contrast  that 
the  partnership  debts  should  be 
postponed  to  the  separate  debts. 
The  second  condition  is  that  the 
Coui't  recpures  the  presence  of  the 
.surviving  partner  in  some  method, 
shape  or  manner  at  the  taking  of 
the  accounts  of  the  partnership  : 
per  Fry,  L.  J.,  lie  Hodgson,  31 
CD.  177,  192.  ^?=.    V, 

(o)  3  C.  P.  D.  403,  407. 

(2-)  31  C.  D.  177. 

(7)  Liverpool  Borough  Bank  v. 
Walker,  4  De  G.  &  J.  24.    Jacomb 
V.  Harwood,  2  Ves.  Sen.  2(55. 
3  A  2 
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Vict.  c.  89),  it  is  provided  that : — "  Every  partner  in  a  firm  is 
i  liable  jointly  with  the  other  partners,  and  in  Scotland  severally 
also,  for  all  debts  and  obligations  of  the  firm  incurred  while 
he  is  a  partner ;  and  after  his  death  his  estate  is  also  severally 
.  liable  in  a  due  course  of  administration  for  such  debts  and 
obligations  so  far  n^  they  remain  unsatisfied,  but  subject  in 
England  or  Ireland  to  the  prior  payment  of  his  separate 
debts." 

The  equitable  remedy  extends  to  every  joint  contract  for  a 
loan  of  money  giving  to  the  creditor  the  benefit  of  the  security 
of  several  persons,  without  any  distinction  that  the  debt  must 
be  a  mercantile  debt  incurred  by  joint  traders :  Thus,  in  Thorpe 
V.  Jackson  (r),  where  four  persons  had  )pened  a  joint  account 
with  certain  bankers,  who  advaiced  them  money  on  such  joint 
account,  Alderson,  B.,  held,  that  upon  the  decease  of  one  of 
,  the  joint  contractors,  the  bankers  had  a  right  in  Equity  to 

immediate  relief  out  of  his  assets,  without  claiming  any  relief 
against  the  surviving  joint  contractors,  or  showing  that  the 
latter  were  unable  to  pay  by  reason  of  their  insolvency  (s). 

Although  this  interposition  of  Courts  of  Equity  with  regard 
to  partnership  debts  on  the  death  of  a  member  of  a  partner- 
ship has  led  to  the  expression  that  partnership  debts  in  the 
eye  of  a  Court  of  Equity  are  joint  and  several,  this  does  not 
mean  that  a  Court  of  Equity  altered  or  changed  a  legal 
contract,  but  merely  that  the  Court,  in  order,  before  dis- 
tributing assets,  to  administer  all  the  equities  existing  with 
regard  to  t]H>m,  would  go  behind  the  legal  doctrine  that  a 
partnership  debt  survived  as  a  claim  against  the  surviving 
partners  only,  and  would  give  the  creditor  the  benefit  of  the 
equity  which  the   surviving  partners   might    have   insisted 

on  (<). 

At  one  time  there  seems  to  have  been  a  tendency  in  Courts 
of  Equity  to  treat  partnership  debts  as  being  joint  and  several 
irrespective  of  death   and  the  necessity  for  the  purpose  of 

(r)  2  Younge  &  Coll.  553.  Drew.  177,  181,  182. 

(»)  But  see  Slater  r.  Wliooier,  (<)  Kendall  v.  Hamilton,  4  A.  C. 

9  Sim.    157.     Other  v.   Ivison,  3      504,  517,  ^Jer  Lord  Cairni=  1-.  C. 
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ndminiatralion  of  excluding  tlio  doctrino  of  survivorship. 
Tims,  Sir  William  Grant,  after  stating  that  it  hart  never  been 
determined  that  every  joint  covenant  is  in  Equity  to  be 
considered  as  the  several  covenant  of  each  of  the  covenantors, 
Hud  that  when  the  obligation  exists  only  by  virtue  of  the  cove- 
.itut  the  extent  of  the  obligation  cti..  be  measured  cnly  by  the 
words  in  which  it  is  conriived,  goes  on  to  siiv  that  in  the  case 
of  a  partnership  debt  all  the  partners  have  had  a  benefit  from 
the  money  advanced  or  the  credit  given,  and  the  obligation  to 
pay  exists  independently  of  any  instrument  by  which  the  debt 
may  have  been  secured  {n). 

But  although  a  partnership  liability  will  not  gene-ally  be 
treated  as  joint  and  several  in  Equity,  apart  from  administra- 
tis yet  there  are  cases  in  which  a  Court  of  Equity  will  treat 
a  joint  obligation  as  several,  and  the  true  doctrine  on  the 
subject  of  obtaining  relief  in  Equity  by  considering  joint 
contracts  as  several,  appears  to  be,  that  wherever  a  Court  of 
Equity  sees  that  in  a  contract  joint  in  form,  the  real  inten- 
tion of  the  parties  was,  that  it  should  be  joint  and  several, 
it  will  give  effect  to  such  intention.  Accordingly,  in  certain 
cases,  a  joint  bond  has,  in  Equity,  been  considered  as 
several  {x).  Thus  a  joint  b'  ud  has,  in  Equity,  been  con- 
sidered us  several,  where  there  has  been  a  credit  previously 
given  to  the  different  persons  who  have  entered  into  the 
obligation,  and  it  was  not  the  bond  which  first  created  the 
liability  to  pay.  But  where  the  obligation  exists  only  by 
virtue  of  a  joint  covenant  or  bond,  the  extent  of  its  operation 
can  be  measureil  only  by  the  words  in  which  it  is  conceived ; 
and  a  Court  of  Equity  cannot  give  the  instrument  any  other 
than  its  legal  effect  (y).     Accordingly,  where  a  joint  promissory 
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(it)  Sumner  v.  Powell,  2  Meriv. 
37  ;  1  Turn.  &  R.  423, 

{x)  Primrose  v.  Bromley,  1  Atk. 
90.  Bishop  V.  Church,  2  Ves. 
Sen,  100,  371.  Hoare  v.  ConteuciB, 
1  Bro.  Ch.  C.  27.  Thomas  v. 
Fraztir,  3  Ves.  399.  Burn  v.  Burn, 
3  Ves.  573.    Ex  parte   Kendall, 


17  Ves.  525.  Liverpool  Borouyh 
Bank  v.  Walker,  4  De  0.  &  J,  24. 
Ante,  p.  1G18,  note  (l). 

(y)  Sumner  v.  Powell,  2  Moriv. 
30.  S.  C.  affirmed,  1  Turn.  &  R, 
423.  Richardson  v.  Horton,  6 
Beav.  185.  Wilnier  v.  Currey,  2 
De  G.  S:  Sm.  347. 
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note,  signed  "  J.  and  J.  Ewing — James  Parr,  surety,"  was 
given  to  a  creditor  of  the  firm  of  John  and  James  Ewing,  luid 
James  Parr  died,  John  and  James  Ewing  being  both  ahve, 
one  of  whom  afterwards  became  bankrupt,  and  the  other 
insolvent ;  it  was  held  that  the  promissory  note  could  not 
be  considered  as  several,  against  James  Parr  the  surety  (:). 
So  where  A.  and  13.  were  obligors  in  a  joint  bond,  and  A., 
who  was  alleged  to  be  the  principal  debtor,  died ;  it  was  held 
that  his  assets  were  not,  in  equity,  liable  upon  the  bond,  but 
that  the  liability  survived  to  B.  {a).  Again,  where  premises 
had  been  demised  to  A.  and  B.,  who  were  copartners,  ui)on 
which  they  carried  on  their  partnership  business,  and  A.  died 
during  the  lease,  and,  after  his  death,  his  executors  carried 
on  the  business  in  copartnership  -  ith  B.  on  the  premises :  it 
was  held,  nevertheless,  that  the  covenants  in  the  lease,  which 
were  joint  only,  Avere  not  to  be  considered  in  Equity  us 
several  as  well  as  joint,  so  as  to  make  A.'s  estate  liable  for 
breaches  of  the  covenant  which  occurred  after  his  death  (I)). 
On  the  other  hand,  the  Court  of  Appeal,  in  the  case  of 
BercsJ'onl  v.  Brownimj  (c),  construed  a  contract,  relating  to 
payment  and  indemnity  to  a  retiring  partner,  which  was  joint 
in  form,  as  several,  on  the  ground  that  the  circumstances 
under  which  the  contract  was  entered  into,  showed  that  there 
was  a  jcint  and  several  liability  independently  of  the  contract, 
and,  therefore,  an  intention  that  the  continuing  partners 
should  be  severally  liable. 

It  being  now  settled,  beyond  dispute,  that  the  estate  of  a 
deceased  partner  is  liable  in  Equity  to  the  creditors  of  the 
firm,  although  the  legal  remedy  exists  only  against  the 
survivors,  a  further  question  remains  to  be  considered,  tie.. 


(a)  Rawstone  v.  Parr,  3  Rusa. 
424,  539.  Other  v.  Iveson,  3 
Drewr.  177. 

(a)  Eichardson  v.  Horton,  6 
Beav.  185. 

(6)  Clarke  i".  Bickers,  14  Sim. 
639.    As  to   the   nature   of   the 


liahility  of  partners  see  Limlley  on 
Partnership,  5th  edit.  p.  192  et  s^q, 
(c)  1  C.  D.  30.  Cf.  Wilnier  v. 
Currey,2  De  G.  &  Sni.  .347,  whtiu  it 
was  held  on  the  facts  that  the  died 
importsd  a  new  liability. 


Bk.  II. 


Cli.  I.  §  n.]         Of  a  deceased  Partner. 

when  and  by  what  means  that  liability  is  to  terminate.  It 
Beems  clear  that  the  deceased  partner's  estate  must  continue 
liable  until  the  debts,  which  aifccied  him  at  the  time  of  his 
tleath,  are,  in  some  way,  fully  discharged  (d).  The  discharge, 
however,  may  take  place  in  various  ways  ;  not  only  by  direct 
payment,  but  also  by  dealings  with  the  continuing  partners 
operating  as  a  payment  of  the  joint  debt,  or  from  the 
creditors  having  agreed  to  take  and  taking  the  security  of 
the  surviving  partners  in  discharge  of  the  joint  debt  (c)  :  Or 
there  may  be  an  equitable  bar  to  the  remedy  ;  for  as  the 
right  stands  only  upon  equitable  grounds,  i<"  the  dealing  of 
the  creditor  with  the  surviving  partners  has  been  such  as  ti) 
make  it  inequitable  that  he  should  go  against  the  assets  of 
the  deceased  partner,  he  will  not,  upon  general  rules  and 
principles,  be  entitled  to  the  benefit  of  the  demand  (/).  But 
the  estate  of  the  deceased  partner  is  not  discharged  by  the 
mere  circumstance  that  the  creditor,  knowing  of  the  death, 
continues  his  transactions  with  the  surviving  partners,  and 
forbears  for  several  years,  at  their  request,  to  take  any  stops 
to  enforce  payment  of  his  debt  (//)  :  nor  by  his  receipt  of 
interest  from  them  and  a  new  partner  {It). 
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[d]  Vulliamy  v.  Noble,  3  Meriv. 
619. 

(e)  Thompson  v,  Percival,  5  B. 

6  Ad.  925.  Winter  v.  Innes,  4 
My.  &  Cr.  110.  Brown  v.  Gordon, 
16  Beav.  302.  (See  also  Lee  v. 
Flood,  2  Sm.  &  G.  250.)  Blair  v. 
Bromley,  5  Hare,  555,  per  Wigram, 
V.-C,  Lyth  V.  Ault,  7  Exch.  669. 
Bilborough  v.  Holmes,  5  C.  D.  255. 
As  to  discharge  by  proof,  where 
there  is  uo  locus  pceuitentia;,  against 
the  estate  of  the  continuing  parties 
in  bankruptcy,  see  Scarf  v.  Jardine, 

7  A.  C.  345.  See  also  Simpson  v. 
Henning,  L.  R.  10  Q.  B.  406  as  to 
the  effect  of  the  receipt  of  a  com- 
position on  the  joint  debt. 

(/)  Ex  parte  Kendall,  17  Ves. 
526,  by  Lord  Eldon. 


(f/)  Winter  v.  Innes,  4  My.  & 
Cr.  101. 

(h)  Harris  v.  Farwell,  13  -Beav. 
403.  By  sect.  14  (2)  of  the 
Partnershij)  Act,  1890  (53  &  54 
Vict.  c.  39),  it  is  provided  that 
"  Where  after  a  partner's  death  the 
partnei-ship  business  is  continued 
in  the  old  firm-name,  the  con- 
tinued use  of  that  name  or  of  the 
deceased  partner's  name  as  part 
thereof  shall  not  of  itself  make  his 
executor's  or  administrator's  estate 
or  effects  liable  for  any  partnership 
debts  contracted  after  liis  death." 
And  see  Webster  v.  Webster,  3 
Swanst.  490.  For  other  cases 
relating  to  these  doctrines,  see 
Lindley  on  Partnership,  5th  edit. 
249  et  seq. 
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Of  the  Liability  of  an  Execvtor    [Pt.  iv.  Bk.  ii. 


Right  to 
enforce  con- 
tribution. 


With  respect  to  the  right  of  a  surviving  co-contractor 
to  enforce  contribution  from  the  personal  representatives  of 
his  deceased  companion  ;  although  it  cannot  be  stated  as  a 
universal  proposition  that  in  all  cases  where  two  or  more 
jointly  employ  a  third  person,  there  is  an  implied  under- 
taking in  all  to  contribute  rateably  inter  se,  so  as  to  bind  the 
executors  of  a  deceased  co-contractor  ;  yet  if  several  persons 
jointly  contract  for  a  chattel,  to  be  made  or  procured  for  the 
common  benefit  of  all  (for  instance  the  building  of  a  ship  or 
the  furnishing  of  a  house),  and  as  to  which  the  executors  of 
any  party,  dying  before  the  work  is  completed,  are  by  agrc- 
vient  to  stand  in  the  place  of  the  party  dying  ;  in  such  a  case, 
though  the  legal  remedy  of  the  party  employed  would  be 
solely  against  the  survivors,  yet  the  law  would  certainly  imply 
a  contract  on  tlio  part  of  the  deceased  co-contractor,  that  his 
executors  should  contribute  his  proportion  of  the  price  of  the 
article  to  be  furnished  (t). 


Provisions  of 
the  Partner- 
Hhip  Act, 
1890  (53  &  SI 
Vict.  c.  39). 

Dissolution  by 
death  or  bank- 
ruptcy. 

Ijialiility  of 
estate  'of 
partner  for 
partnership 
(lel)ts  con- 
tracted after 
death  of 
jiartner. 


Rights  of 
partners  as  to 
a])i)iication  of 
partnership 
property. 


Besides  the  sections  already  cited  the  following  sections  of 
the  Partnership  Act,  1890  (53  &  54  Vict.  c.  3!)),  seem  to  be 
those  which  affect  the  duties  and  liabilities  of  executors : 

Sect.  33  (1).  "  Subject  to  any  agreement  between  the 
partners,  every  partnership  is  dissolved  as  regards  all  the 
partners  by  the  death  or  bankruptcy  of  any  partner." 

Sect.  36  (3).  "  The  estate  of  a  partner  who  dios,  or  whc 
becomes  bankrupt,  or  of  a  partner  who,  not  having  been 
known  to  the  person  dealing  with  the  firm  to  be  a  partner, 
retires  from  the  firm,  is  not  liable  for  partnership  debts  con- 
tracted aft.^r  the  date  of  the  death,  bankruptcy,  or  retirement 
respectively." 

Sect.  39.  "  On  the  dissolution  of  a  partnership  every 
partner  is  entitled,  as  against  the  other  partners  in  the  firm, 
and  all  persons  claiming  through  them  in  respect  of  their 
interests  as  partners,  to  have  the  property  of  the  partnership 


(i)  Prior  f.  Henbrow,  8  M.  &  "\V. 
873.  See  also  IJatanl  v.  Hawes, 
2   E.  &  B.  287,  298,  post,  1G63, 


note  {{),  wlicre  the  Court  scenieil 
to  tliiiik  the  executors  liable  witli- 
cut  any  special  agreement. 
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Right  of 
outgoing 
partner  in 
certain  cases 
to  share  profits 
made  after 
dissolution. 


Ch.  I.  §  II-]       Of  a  deceased  Partner. 

applied  in  payment  of  the  debts  and  lialdlitics  of  the  firm, 
and  to  have  the  surplus  assets  afi-er  such  payment  applied  in 
payment  of  what  may  be  due  to  the  parLners  respectively 
after  deducting  what  may  bo  due  from  them  as  partners  to 
the  firm  ;  and  for  that  purpose  any  partner  or  his  representa- 
tives may  on  the  termination  of  the  partnership  apply  to  the 
Court  to  wind  up  the  business  and  affairs  of  the  firm." 

Sect.  42  (1).  "  Where  any  member  of  a  firm  has  died  or 
otherwise  ceased  to  bo  a  partner,  and  the  surviving  or  con- 
tinuing partners  carry  on  the  business  of  the  firm  with  its 
capital  or  aspcts  without  any  final  settlement  of  accounts  as 
between  the  firm  and  the  outgoing  partner  or  his  estate,  then, 
in  the  absence  of  any  agreement  to  the  contrary,  the  outgoing 
partner  or  his  estate  is  entitled  at  the  option  of  himself  or  his 
representatives  to  such  share  of  the  profits  made  since  the 
dissolution  as  the  Court  may  find  to  be  attributable  to  the 
use  of  his  share  of  the  partnership  assets,  or  to  interest  at 
the  rate  of  five  per  cent,  per  annum  on  the  amount  of  his 
share  if  the  partnership  assets." 

(2).  "  Provided  that  where  by  the  partnership  contract  an 
option  is  given  to  surviving  or  continuing  partners  to  pur- 
chase the  interest  of  a  deceased  or  outgoi'^T;  partner,  and  that 
option  is  duly  exf^rcised,  the  estate  of  the  deceased  partner, 
or  ihe  outgoing  partner  or  his  estate,  as  the  case  may  be,  is 
not  entitled  to  any  further  or  other  share  of  profits ;  but  if 
any  paitner  assuming  to  act  in  exercise  of  the  option  does 
not  in  all  material  respects  comply  with  the  terms  thereof,  ho 
is  liable  to  account  under  the  foregoing  provisions  of  this 
section."  .        ' 

Sc'ct.  43.  "  Subject  to  any  agreemont  between  the  partners, 
the  amount  due  from  surviving  or  continuing  partners  to  an 
outgoing  partner  or  the  representatives  of  a  deceased  partner 
in  respect  of  the  ( utgoing  or  deceased  partner's  share  is  a 
debt  accruing  at  the  date  of  the  dissolutiou  or  death." 


.  With  respect  to  the  liabilities  of  the  executors  of  share-  Liabilities  of 
holders  in  public  companies  it  is  important  to  notice  the  pro-  auch  of 


Retiring  or 
deceased 
partner's  share 
to  be  a  debt. 
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deceaaed 
shareholders 
in  public 
companiea. 

25  &  26  Vict. 
c.  89. 


Nature  of 
liability  of 
contributorv. 


Contrihutories 
ill  case  of 
death. 


Of  the  TAahilitj)  of  an  Executor     [Pt.  iv.  Bk.  ii. 

visions  of  the  Companies  Act,  1802.  The  following  are  the 
chief  sections  of  that  Act  which  are  material  in  this  connec- 
tion : —         -        .  ,  : 

Sect.  16.  "...  All  moneys  payable  l^y  any  member  to  the 
company,  in  pursuance  of  the  conditions  and  regulations  of 
the  company,  or  any  of  such  conditions  and  regulations,  shall 
be  deemed  to  be  a  debt  due  from  such  member  to  the  com- 
pany, and  in  England  and  Ireland  to  be  in  the  nature  of  a 
specialty  debt  (/t)." 

Sect.  75.  "  The  liability  of  any  person  to  contribute  to  the 
assets  of  a  company  under  this  Act,  in  the  event  of  the  same 
being  wound  up,  shall  be  deemed  to  create  a  debt  (in  Eng- 
land and  Ireland)  of  the  nature  of  a  specialty,  accruing  due 
from  such  person  at  the  time  when  his  liability  commenced  (/), 
but  payable  at  the  time  or  respective  times  when  calls  are  made 
as  hereinafter  mentioned  for  enforcing  such  liability  ;  and  it 
shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contri- 
butory to  prove  against  his  estate  the  estimated  value  of  his 
liability  to  future  calls  as  well  as  calls  already  made." 

Sect.  7G.  "  If  any  contributory  dies,  either  before  or  after 
he  has  been  placed  on  the  list  of  contrihutories  hereinafter 
mentioned  (see  sect.  98),  his  personal  representatives,  heirs, 
and  devisees  (m)  shall  be  liable  in  a  duo  course  of  administra- 
tion to  contribute  to  the  assets  of  the  company  in  discharge  of 
the  liability  of  such  deceased  contributory,  and  such  personal 
representatives,  heirs,  and  devisees  shall  be  deemed  to  be  con- 
trihutories accordingly"  («)• 


(/,•)  See  Buck  ?•.  Ilolison,  L.  II, 
1(1  Ecj.  G29.  lie  Mugyericl^e,  ibid. 
443. 

{I)  See  Re  Mug-;eri(1ge,  L.  R.  10 
E(i.  443. 

(m)  It  follows  that  under  3  &  4 
Will.  IV.  c.  104,  the  real  estate  of 
the  deceased  is  chargeable  with 
calls  made  as  well  after  as  before 
the  deceased's  death  :  Turquaiid 
V.  Kirby,  L.  W.  4  Eq.  123.  Hamer's 
Devisees'  cane,  2  De  G.  M.  &  G. 


366,  There  is  no  distinction  k- 
tween  the  dead  sharelioldcr'.s  cistate 
and  the  living  shareliolders'  as  to 
tlie  extent  and  nieasiirc  of  liii- 
bility  :  Baird's  case,  L.  II.  5  C'ii. 
725. 

(n)  Although  the  liabiHty  is 
primd  fade  a  liability  ol'  the  de- 
ceased's estate  and  not  of  his  per- 
sonal representatives  personally, 
unless  they  have  by  their  acts 
made  themselves  liable  as  share- 


IW 
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Ch.  I.  §  n.]     Of  a  deceased  Shareholder. 

SeoL  99.  "  In  settling  the  list  of  contributories  the  Court 
shall  distinguish  between  persons  who  are  contributories 
in  their  own  right  and  persons  who  are  contributories  as 
being  representatives  of  or  being  liable  to  the  debts  of  otuers; 
it  Ji.dl  not  be  necessary,  where  the  personal  representative  of 
any  deceased  contributory  is  placed  on  the  list,  to  add  the 
heirs  or  devisees  of  such  contributory,  nevertheless  such  heirs 
or  devisees  may  be  added  as  and  when  the  Court  thinks  fit." 

Sect.  105.  "  If  any  person  made  a  contributory  as  pcsoual 
representative  of  a  deceased  contributory  makes  default  in 
paying  any  sum  ordered  to  be  piiid  by  him,  proceedings  may 
be  taken  for  administering  the  personal  and  real  estates  of 
such  deceased  contributory  or  either  of  such  estates,  aud  of 
compeUiug  payment  thereout  of  the  moneys  due." 

Unless  by  the  Articles  of  Association  the  regulations  of 
Table  A.  are  excluded  the  following  articles  relating  to  the 
transmission  of  shares  and  the  liabilities  thereon  will 
apply:— 

Art.  12.  "  The  executors  or  administrators  of  a  deceased 
member  shall  be  the  only  persons  recognized  by  the  company 
as  having  any  title  to  his  share  "  (a). 
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Provision  as  to 
represenUitive 
contributories. 


Pi-ovision  in 
case  of  repre- 
sentative con- 
tributory not 
paying  moneys 
ordered. 


ShavoK 
devolving  by 
death. 


holiler.i ;  yet  where  executors  paid 
a  legacy  without  providing  for  any 
contingent  liability  in  respeet  of 
sliaves  which  they  retained  unsolil, 
and  the  company  was  subsecjuently 
wound  up  and  tlie  executois  phiced 
on  the  list  of  contrihutories,  it  was 
held  that  they  were  liable  to  pay 
the  amount  of  the  legacy  in  satis- 
faction of  calls  :  Taylor  v.  Taylor, 
L.  R.  10  E(i.  477.  As  to  the  right 
of  the  executors  to  be  indemnified 
by  the  legatees,  see  Jervis  v.  Wol- 
ferstau,  L.  R.  18  Eq.  18.  Where 
shares  are  registered  in  the  joint 
names  of  two  or  more  persons  a 
joint  liability  only  is  created, 
which  will  survive  on  the  death 
of  one  to  the  others :  Hill's  case, 


L.  R.  2(tE(i.  585,595. 

(o)  The  death  of  a  shareholder 
makes  not  the  slightest  difference 
either  in  right  or  liability ;  the 
executor  of  a  deceased  shareholder 
who  succeeds  in  point  of  propc  ty 
takes  it  (of  course  in  his  character 
as  executor)  on  exactly  the  same 
terms  and  conditions  as  every 
other  owner  of  the  share,  with 
etjual  benefits  and  ei^ual  liabilitj-. 
The  dead  sharehohler  renuiins,that 
is,  his  estate  remains,  a  mendjer  of 
the  association  ;  Baird's  Case,  L.  R. 

5  Ch.  725.   Blakeley's  Case,  3  Mac. 

6  G.  726  ;  13  Beav.  133.  Gouth- 
waite's  case,  3  Mac.  &  G.  187. 
Keen's  Executor's  case,  3  De  (J. 
M.  &  G.  272.     Howard  v.  "Wheat- 
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Persons 
entitled  by 
death,  bank- 
ruptcy or 
marriage. 


Personal 
liability  of 
executor 
besides  lia- 
bility of  the 
estate. 


'^^■fl 


Of  the  Liahilkj/  of  an  Executor     [Pt.  iv.  Bk.  ii. 

Art.  13.  "Any  person  becoming  entitled  to  a  share  in  con- 
sequence of  the  death,  bankruptcy  or  insolvency  of  any 
member,  or  in  consequence  of  the  marriage  of  any  female 
member,  may  be  registered  as  a  member  upon  such  evidence 
being  produced  as  may  from  time  to  time  be  required  by  the 
company." 

Besides  the  liability  of  the  estate  of  a  deceased  shareholder 
in  respect  of  shares,  the  executor  or  administrator  may  make 
himself  personally  liable  in  respect  of  the  same.  An  executor 
whose  testator  has  held  shares  in  a  joint-stock  company  has 
generally  one  of  two  courses  open  to  him.  He  may  have  the 
shares  transferred  into  his  own  name  and  become  to  all 
intents  and  purposes  a  partner  in  the  company  {p).  He  may 
on  the  other  hand,  not  wish  to  have  the  shares  transferred 
into  his  own  name,  and  he  ought  in  that  case  to  have  a 
reasonable  time  allowed  him  to  sell  the  shares  and  to  produce 
a  purchaser  who  ^\ill  take  a  transfer  of  them  {q). 

It  is  quite  open  to  an  executor,  as  appears  from  Lord  Sel- 
borue's  language  in  Biichan's  case  (?•),  to  notify  simply  to  the 
company,  in  which  the  testator  was  a  shareholder,  that  he  is  the 
executor,  and  that  alone  would  not  authorise  the  company  to 
put  the  name  of  the  executor  upon  the  register  of  share- 
holders in  such  a  way  as  to  make  him  personally  liable  :  But 
where,  upon  the  amalgamation  of  two  banking  companies,  a 
shareholder  had  the  option  of  exchanging  his  shares  in  the 
one  bank  for  shares  in  the  other,  which  was  taking  over  the 
business  of  the  former,  and  did  not  exercise  the  option  but 
his  executors  did,  and  a  certificate  was  made  out  to  them 
individually  but  describing  them  as  executors,  they  were  held 


ley,  ibid.  628.  See  also  Be  Here- 
fordshire Bank,  33  I'cav.  435.  Ee 
Leeds  Banking  Company,  L.  E.  I 
Ch.  231. 

(p)  In  Spence's  case,  17  Beav. 
203,  it  was  Iield  that  executors, 
who  after  the  deatli  of  their  tes- 
tator had  purchased  further  shares, 
were  contributories  without  quaiiti- 


cation  in  respect  of  them,  thougli 
they  had  been  treated  as  executors 
in  regard  to  sucli  furtlier  sliares. 
See  also  Re  Leeds  Banking,'  Com- 
pany, L,  R.  1  Ch.  231.  Jackson  c 
Turquand,  L.  R.  4  H.  L.  305. 

((/)  Buchan's  case,  4  A.  C.  649, 
58S,  per  Lord  Cairns,  L.  C. 

(»•)  4  A.  C.  549. 


«» .  -  - 
It  •-; 


!  ''I 


Ch.  I.  §  11- ]        Concerning  the  Realty. 

liable,  although  the  bank  subsequently  at  their  request  can- 
celled the  certificate  in  their  names  and  made  one  out  in  the 
name  of  the  testator  (s).  For  if  shares  are  once  put  into  the 
names  of  executors  individually,  although  offered  to  and 
accepted  by  them  in  a  representative  capacity,  they  cannot 
say  that  their  liability  is  to  be  only  a  liability  to  the  extent  of 
the  assets  of  the  testator  (t). 

The  case  of  trustees  who  take  a  transfer  of  shares  in  their 
names  differs,  in  principle,  from  that  of  executors,  who 
merely  intimate  their  title  as  executors  to  a  company,  in 
order  to  claim  and  exercise  the  rights  which  belong  to  them  as 
the  legal  representatives  of  their  testator.  Trustees  have  not, 
in  any  proper  sense  of  the  word,  a  representative  character, 
but  executors  have.  Having  representative  rights,  it  is 
impossible  that  they  should  not  be  entitled  to  produce  the 
legal  evidence  of  them  to  the  company,  for  the  purpose  of 
having  their  title  in  some  way  recorded  and  recognised,  with- 
out making  themselves  personally  liable  («)• 

The  liability  of  an  executor,  so  long  as  he  has  not  himself 
become  a  shareholder,  is  limited  to  the  extent  of  the  assets  in 
his  hands  properly  administered.  If  he  is  guilty  of  a  devas- 
tavit he  will,  however,  be  held  liable  to  the  extent  of  the 
devastavit  to  pay  moneys  due  either  before  or  after  the  death 
of  the  testator  on  the  shares  of  the  testator  still  standing  in 
the  testator's  name  (x). 
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In  every  case,  where  the  testator  is  bound  by  a  covenant,  Covcnnnts 
the  executor  shall  be  bound  by  it,  if  it  be  not  determined  thrmlty*: 
by  the  death  of  the  testator  (y) ;  that  is,  unless  it  is  such  a 
covenant  as  was  to  be  performed  by   ihe   ^<crson   of  the 


(s)  Re  Chcjiiire  Banking  Co., 
Duff's  Executors'  case,  32  C,  D. 
301. 

(<)  lUd.  309. 

(u)  Buclian's  case,  4  A.  C.  649, 
5i)5,  j)er  Lord  Selborne. 

(r)  Taylor  r.  Taylor,  L.  R.  10 


Eq.  477.  As  to  the  liability  of  au 
executor  wluTc  a  roleaso  p;iven  to 
a  testator  by  a  company  bad  been 
set  aside,  see  Ke  Bewley,  24  L.  T. 
N.  S.  177  ;  19  W.  R.  4fi4. 

(ij)  Bro.  Covenant,  pi.  12.    Com. 
Dig.  Covenant  (C.  1). 
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testator  (z).     Thus,  in  Thiirsden  v.  Warthcn  {a),  a  lord  of  a 
manor    covenanted   for    himself,    his   heirs,   and   executors, 
within  seven  .years  to   convey,  upon  request,  a  copyhold  to 
.  the  plaintiff  for  life,  secundum  consuctudinem  mancrii :  The 

covenantor  died,  and  the  plaintiff  requested  his  executor  to 
■  convey  the  copyhold,  which  he  refused ;  and  thereupon,  the 
plaintiff  hrought  an  action  of  covenant  ag^vinst  the  executor : 
It  was  objected,  that  the  declaration  did  not  show  what 
estate  the  covenantor  had  in  the  manor,  and  therefore  it 
should  be  intended  to  be  a  fee-simpb,  and  if  so,  then  the 
request  ought  to  have  been  made  to  him  who  was  to  make 
the  estate,  and  this  was  the  heir  ;  for  the  executor  could  not 
possibly  perform  the  covenant,  and  so  no  breach  by  him : 
But  Coke,  Chief  Justice,  said,  that  the  request  made  to 
the  executor  was  good ;  because  executors  represent  the  per- 
son of  the  testator  as  to  the  performance  of  covenants  to  be  ia 
covenant  performed :  And  to  this  the  whole  Court  (except 
Houghton,  Justice)  agreed  ;  and  judgment  was  given  for  the 
plaintiff. 

So  in  the  case  of  Macdvtiinj  v.  Bland  ell  (b),  in  Dom. 
Proc,  the  appellant  claimed  the  renewal  of  a  lease,  pur- 
suant to  a  covenant,  against  the  heirs  of  the  covenantor  : 
They  refused,  alleging  that  the  covenantor  was  bare  tenant 
for  life  :  And  it  was  holden,  that  this  refusal  was  a  breach 
of  the  covenant,  for  which  an  action  could  be  maintained  ut 
law  against  his  representatives. 

The  executor  is  not  only  liable  upon  all  covenants  by  tlie 
testator  which  have  been  broken  in  his  lifetime  {<■),  but, 
moreover,  he  is  answerable  for  all  breaches  in  his  own  time, 
as  far  as  he  has  assets :  For  the  privity  of  contract  of  the 
testator  is  not  determined  by  his  death  (d).  Thus,  if  a 
tenant  in  tail  leases  for  years,  and  dies,  and  the   issue  in 
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(a)  Hyde    r.  Dean  of  Windsor,  (c)  Wentw.  Off.  Ex.  251,  14tli 

Cro.  Eliz.  553.     Bally  v.  Wells,  3  edit. 

Wik.  29.  {(I)  Coghill  v.  Freelove,  .3  Mod. 

(d)  2  Bulstr.  158.  326. 

(Ij)  2Ridgw.  p.  C.  113. 


Ch.  I.  §  II.]         Q/'<*  deceased  Tenant. 

tail  ousts  the  termor,  he  shall  have  covenanted  against 
the  executors,  upon  an  express  covenant  for  quiet  enjoy- 
ment ((')• 

Attain,  although  a  covenant  in  a  lease  should  he  of  a  nature 
such  as  to  run  with  the  laud,  so  as  to  make  the  assignee  of 
the  term  liahle  for  a  hreach  of  it  after  the  assignment,  yet 
this  shall  not  discharge  the  executor  of  the  original  lessee 
from  a  concurrent  liahility  on  the  covenant,  as  far  as  he  has 
assets,  even  although  the  lessor  shall  have  accepted  the 
assiKiiec  as  his  tenant. 
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Therefore,  where  the  lessee  has  assigned  the  term  in  his  liability  of 

.        .  .  -  exoeutor  uf 

lifetime,  the  lessor  may  still  maintani  an  action  ot  covenant  laiullonl  ami 
a'^ainst  the  executor  of  the  lessee,  upon  an  express  cove-  *°"''"''- 
nant  for  payment   of  rent,    even   although   the   lessor  has 
accepted  the   assignee   for   his    tenant :    And   so   may   the 
assignee  of  the  reversion,  hy  virtue  of  the  stat.  32  Henry  VIII. 
c.  34  (,/•). 

So  if  the  executor  himself  assigns  the  term,  the  lessor  may  in  covenant : 
aftenvards  hring  covenant  against  the  executor,  notwithstand- 
ing any  acceptance  of  the  assignee  as  tenant :  And  so  also 
may  the  assignee  of  the  reversion  ((/). 


{()  F.  N.  B.  145  (E),  note  (a). 
As  to  powers  now  of  tenant  in  tail 
to  lease,  see  Settled  Land  Act, 
1882,  45  &  46  Vict.  c.  38,  s.  58. 

(/)  Bi-L'tt  V.  Cnnilierland,  Cid. 
Jac.  521,  522.  1  Saund.  241,  <i. 
note  (5)  to  Thursby  i:  Plant.  But 
altlion}{li  tlic  executor  of  the 
nnijiiwl  lessee  will  be  liable  for 
lireaclies  of  covenant,  incurred 
after  an  assignment  by  the  tes- 
tator or  by  himself,  it  is  otherwise 
where  the  testator  was  the  assigiiee 
of  the  Icm'e ;  for  no  action  will  lie 
against  him  except  m  respect  of 
breaches  in  his  own  time  :  and 
tiierel'ore,  all  future  liability  may 
be  ilischaiqed  by  assignment  over. 


even  to  a  pauper:  Taylor  v.  Shum, 
1  B.  &  P.  21.  And  sincf!  s)|ch  ^ 
course  is  (luite  jusliliable,  iuohllly 
as  well  as  legally,  after  an  oiler  to 
surrender  the  leane  \.(i  tjie  huul- 
lord,  the  exeeulnr  )|iay  |m!  gllilly  oj' 
a  dcvustavU  in  neglecting  to  adobt 
it :  Rowley  v.  Adams,  4  My.  &  (Jr. 
534. 

{g)  Hellier  v.  (Jasbard,  1  Sid. 
2()6.  Coghill  r.  Freelove,  3  Moif. 
325.  But  see  stat.  22  &  23  Vict. 
c.  35,  s.  27,  (ink,  p.  Ia04, 
note  (/),  by  which  an  executor  or 
administrator  liable  to  a  covenant 
in  a  lease  cr  agreement  f(ir  a  lease 
granted  or  assigned  tn  the  testator 
iir  intestate,  alter  satisfying  all  lia- 
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Hence  an  executor,  when  lie  carries  a  lease  to  market,  bag 
a  right  to  require  that  the  purchaser  shall  covenant  for  in- 
demnity against  the  payment  of  rent  and  performance  of 
covenants,  notwithstanding  the  executor  himself  is  not  bound 
to  enter  into  a  covenant  for  the  title,  but  only  that  ho  has 
done  no  act  to  encumber  (/<)• 

It  must  he  observed,  however,  that  there  is  a  distinction, 
with  respect  to  thi?  liability,  between  an  express  covenant 
and  a  mere  covenant  in  law  :  For  no  action  lies  against  an 
executor  or  administrator  upon  a  covenant  in  law,  which  is 
not  broken  till  after  the  death  of  the  testator.  Accordingly, 
in  the  c&seoi  Adams  v.  Gihneijii),  a  tenant  for  life,  remainder 
over,  demised  to  the  lessee,  his  executors,  &c.,  for  the  term 
of  fifteen  years,  uitlumt  any  express  covenant  for  quiet  enjoy- 
ment :  The  lessee  was  evicted  by  the  remainder-num,  after 
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bilities  already  accrued  due,  and 
settinf;  apart  a  aufflcient  fund  to 
answer  any  future  claims  that  may 
be  made  in  resimct  of  any  fixed  or 
ascertained  sum  covenanted  by  the 
lessee  to  be  laid  out  on  tlie  pro- 
perty, may  nssi^n  the  br.se  to  a 
purchaser  and  distribute  the  re- 
siduary personal  estaic  of  the  de- 
ceaaecl  witliout  appropriating  any 
part  to  meet  any  future  liability 
under  the  U'ase.  When  the  exe- 
cutor has  done  this  he  has  freed 
himself  from  all  personal  liability 
in  respect  of  any  subsequent  claim. 
This  is,  however,  without  prejudice 
to  the  lessor's  right  to  follow  the 
assets  of  the  deceased. 

(/i)  Staines  v.  Morris,  1  Ves.  & 
B.  8.  Wilkins  v.  Fry,  1  Meriv. 
265,  2GG.  Even  if  there  be  no 
such  covenant,  yet  if  the  lessor 
proceeds  against  the  executor,  and 
recovers  damages  for  a  breach  of 
the  covenant  after  the  assignment, 
the  executor  may  have  an  action 
on  the  case,  or  assumimt,  against 


the  assignee,  for  having  neglected 
to  perform  the  covenant,  whereliy 
the  executor  sustained  damage: 
Burnett  v.  Lynch,  5  B.  &  C.  589. 
Marzetti  r.  AYilliams,  1  B.  &  Ad. 
424,  by  Lord  Tenterden.  Moule 
V.  Garrett,  L.  R.  5  Excli.  1.32. 
Allirmed  in  Exch.  Cli.,  L.  H.  7 
Exch.  101.  But  tills  liahility  in 
the  assignee  continues  no  longer 
than  his  interest  as  suih  :  Wolve- 
ridge  v.  Steward,  1  Cr.  &  JI.  041. 
Ilunibje  V.  Laugstou,  7  M.  &  \V. 
530.  Rowley  v.  Adams,  4  My.  & 
Cr.  540 ;  though,  perhajis,  the  exi'- 
cutor  has  the  same  remedy  agiiin.'t 
each  subsequent  assignee  in  respect 
of  the  breaches  committed  during 
the  continuance  of  the  iutciTSt  of 
each  ;  Wolveridge  v.  Steward,  1 
Cr.  &  M.  660. 

(t)  6  B-ng.  656.  See  also  Wil- 
liams I'.  Burrell,  1  C.  B.  402,  as  to 
what  shall  constitute  an  implied 
or  an  express  covenant  within  tiie 
meaning  of  this  rule. 
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the  death  of  the  tenant  for  life,  but  before  the  expiration  of  ' 

the  fifteen  years  :  And  the  Court  of  Common  Pleaa  held,  that 
the  lessee  could  not  maintain  an  action  of  covenant  against 
the  executor  of  the  ten.mt  for  life,  in  respect  of  such  eviction, 
although  it  was  admitted  that  the  word  "  demise "  in  the 
lease  imported  and  made  a  covenant  in  law  for  quiet  enjoy- 
ment by  the  lessee  during  the  continuance  of  the  estate  out  of 
which  the  lease  was  granted. 

With  respect  to  the  liability  of  the  executor  of  the  lessee  in  debt : 
to  an  action  of  debt  for  rent  accrued  after  the  death  of  the 
testator,  it  is  fully  established,  that  the  executor  will  be  liable 
as  long  as  the  lease  continues,  and  as  far  as  he  has  assets,  as 
well  in  that  form  of  action  as  in  covei.unt,  notwithstanding 
the  lessor  assigned  the  term  before  his  death,  or  the  executor 
has  done  so  since  (/c).  But  if  the  lessor  has  accepted  the 
assignee  as  his  tenant,  then  no  action  of  debt  will  lie  figalnst 
the  executor  for  rent  accrued  since  the  assignment,  altliough, 
as  it  just  appeared,  an  action  of  covenant  may  be  maintained 
on  an  express  covenant  for  its  payment  during  the  continuance 
of  the  lease. 

This  may  be  the  proper  place   to  consider  more  fully  a  personal 
subject,  which  has  been  already  partially  diHcussed  (1),  viz.,  e'xec'utor'for 


{k)  It  is  true  that  Lord  Coke, 
in  A\'ulker'8  case,  3  Co.  24,  a., 
says,  that  "  it  was  ad  judged  in 
qvenuH  V.  aycjlmjj,  U'uit  II'  the 
execiittii'  of  &  lessee  ^ot  yeats  aa- 
8igii8  fivci'  |iU  Ijitprest,  1)11  action 
of  deU  does  not  lie  agahist  him 
for  rent  due  after  the  assitsnnient ; 
and  that  if  lessee  for  years  assigns 
over  his  interest,  an  action  of  debt 
does  not  lie  against  him  for  rent 
due  after  the  assignment ;  and 
that  if  lessee  for  years  assigns 
over  his  interest  and  dies,  the 
executor  fihall  not  be  charged  for 
rent  due  after  his  death  ;  for  by 
the  dtialh  of  the  lessee  tlie  per- 
sonal privity  of  contract  as  to  the 
action  of  debt  in  both  cases  was 

W.E.— VOL.   I', 


determined  : "  But  this  is  contrary 
to  all  the  subsequent  authorities  ; 
See  Cogliill  v.  Freelove,  3  Mod. 
325.  pitcher  v.  Tovey,  4  Mod.  78 
1  Saund.  241,  h.  note  (5). 

(l)  Ante,  p.  (300.  It  has  been 
thouglit  better  to  leave  the  discus- 
sion in  the  following  pages  as  it 
appeared  in  the  earlier  editions 
unaltered  except  by  the  addition 
of  new  cases,  notwithstanding  the 
constant  reference  to  ancient  plead- 
ing. It  seemed  impossible  to  adapt 
the  text  to  the  system  of  pleading 
since  the  Judicature  Act  witiiout 
diminishing  the  authority  which 
the  text  derives  from  Sir  Edward 


Vaughan  Williams. 
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death : 
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the  personal  i<  sponsibility  of  the  executor  for  the  rent  in- 
curred  under  a  demise  to  his  testator. 

If  the  whole  rent  incurs  in  the  lifetime  of  the  testator,  the 
action  to  recover  it  from  the  executor  must  be  brought  against 
him  in  his  representative  character :  and  therefore,  if  the 
form  of  action  be  in  debt,  it  must  be  in  the  detinct  only,  and 
not  in  the  debet  and  detinct ;  and  the  judgment  must  be  de 
honis  testatoris  {m). 

But  in  an  action  of  debt  for  rent  incurred  after  the  death  of 
the  lessee,  if  the  executor  enters  upon  the  demised  premises, 
the  lessor  has  his  election,  either  to  sue  him  as  cxt-cutor,  or 
to  charge  him  personally  as  assignee  in  respect  of  tht  percep- 
tion of  the  profits  («).  Therefore,  if  the  action  be  brought  in 
debt,  the  lessor  may  either  sue  the  defendant  as  executor  in 
the  detinet{o),  or  in  the  debet  and  detinct  {p),  as  assignee 
of  the  term  {q).     So,  in  covenant,  the  lessor  has  his  election, 


(»,  i  Roll.  Abr.  603  (S).  pi.  9. 
Frueu  v.  Porter,  1  Sid.  379. 

(7i)  Boulton  V.  Canon,  1  Freem. 
337.  S.  C.  PoUexf.  125.  1  Saund. 
1,  note  (1)  to  Jevens  v.  Harridge. 

(o)  Eoyston  v.  Cordrj'e,  Aleyn, 
42.     Hope  V.  Baguc,  3  East,  2. 

{f)  Hargrave's  casc^  5  Co.  31. 
Eich  V.  Frank,  Cro.  Jack.  238. 
Caly  V.  Joslin,  Aloyn,  34.  1 
Saund.  1,  note  (1).  So  if  the 
executor  enters,  he  may  be  charged 
in  the  dehet  and  detinct  for  the 
currei  t  half-year's  rent  which 
commenced  before  the  testator 
died :  The  Bailiffs  of  Ipswich  v. 
Martin,  Cro.  Jac.  411.  Jeveus  v. 
Harridge,  1  Saund.  1.  But  if 
one  sum  of  money  is  due  for 
arrears  of  rent  which  became  d^ie 
in  the  lifetime  of  the  testator,  and 
another  sum  for  arrears  due  in  the 
executor's  own  time,  the  lessor 
cannot  in  one  action  charge  the 
executor  in  the  detinet  for  the  one 


part,  and  in  the  debet  and  detinet 
for  the  other ;  for  theu  two  dif- 
ferent judgments  woul.,  Ije  neces- 
sary :  Salter  v.  Codbold,  3  Lev. 
74  :  but  one  action  may  be  lirouglit 
for  both  sums  in  the  detinet  only : 
Aylmer  v.  Hide,  13  Geo.  II.  B. 
R.  M.  S.  Selw.  N.  P.  610,  6th 
edit. :  If  the  lessor  in  sucli  case 
will  not  waive  his  right  of  de- 
manding satisfaction  out  of  the 
estate  of  the  executor,  he  must 
bring  two  actions. 

{q)  In  such  cases  it  appears  to 
have  been  the  practice  to  name  the 
defendant  executor,  and  to  state  in 
the  declaration,  in  tlie  debet  and 
detinet,  the  demise  to  the  deceased, 
his  death,  the  grant  of  administra- 
tion to  the  defendant,  his  entry 
into  the  demised  premises,  and  the 
subsequent  accruing  cf  rent :  See 
the  entry  in  Jevens  v.  Harridge, 
1  Saund.  1,  and  the  case  of  Caly  v. 
Joslin,  Aleyn,  34.    But  it  is  sufli- 
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either  to    harge  the  executor  as  executor  (/•),  or  as  assignee, 
without  nani.ug  him  executor,  stating  generally  in  the  decla- 
ration that  the  estate  of  the  less*  o  in  the  premises  lawfully 
came  to  the  defendant  {«). 
If  the  executor  does  not  enter  (t),  he  is  still  chargeable 
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cient  to  charge  the  defemliiui  in 
the  dM  and  detinet  as  assi-nee 
generally,  without  namin},'  )iiiu 
executor:  See  Lyddall  r.  P  m- 
lapp,  1  Wils.  4,  5.  AVoUastou  . 
Hnkewill,  3  M.  &  Gr  297.  htfro, 
note  (t), 

(r)  Buckley  v.  Pirk,  1  Walk.  317. 

(«)  Tilney  v.  Norris,  1  Ld.  Rayni. 
553.  S.  C.  1  Salk.  309.  Ciuth. 
519.  Buckley  v.  Pirk,  1  Salk.  317. 
1  Saund.  1,  note  (1). 

(()  Before  entry  and  taking  pos- 
oession  tlie  executor  of  a  lessee 
cannot  Ik-  made  liable  as  n--i^'nee 
of  tlie  term,  but  if  he  does  enter 
and  take  possession  lie  may  be 
male  liable  as  assignee  ;  yet  he 
may  then  by  proper  pleading  limit 
his  liability  for  rent  to  the  yearly 
value  th(!  premises  might  have 
yiejilcil,  tiiough  it  would  seem  he 
cannot  so  limit  his  liability  in  re- 
spect of  bre  tch  of  contract  to  re- 
pair; Reudall  v.  Andrew,  61  L.  J. 
Q.  B.  630,  633.  In  this  case  Mr. 
Justice  A.  L.  Smith  adopted  the 
view  indicated  by  Sir-  Edward 
Vaughan  Williams  in  the  earlier 
editions  of  this  work,  in  which  the 
note  on  this  point  ran  as  follows  : 
There  seems  to  be  some  doubt, 
whether  this  distinction,  as  to  the 
entry  of  the  executor,  lias  not,  in  a 
great  measure,  ceased  to  exist  since 
the  decision  of  Williams  v.  Bosan- 
(luet,  1  Brod.  &  B.  238.  That  case 
decided  (overruling  Eaton  v. 
Jacques,  Dougl.  455),  that  the 
assignee,  in  fact,  of  a  lease  may  be 


charged  as  assignee  on  a  covenant 
contained  in  it  for  the  payment  of 
rent,  though  lie  I.m  never  occupied 
or  actually  become  jiossessed.  And 
it  dors  not  appear  altogether  dear, 
whether  it  is  not  a  consc(nience, 
that  an  ^:ccutor  may  likewise  be 
charged,  as  assignee  in  law,  with- 
out entry  :  See  the  obser^'ation  of 
Parke,  B.,  at  the  i  dusion  of  his 
judgment,  i"  Nation  v.  Tozer,  1 
Crompt.  M  ..  R.  176.  4  Tyrwh. 
565.  Since  these  remarks  were 
written,  the  point  above  suggested 
has  been  mucli  discussed  in  the 
C.  P.,  in  the  case  of  Wollaston  v. 
Hakewill,  3  M.  &  Gr.  297.  S.  C. 
3  Scott,  N.  R.  59.3.  In  that  case 
the  plaintitfs  declared,  as  assignees 
of  a  lessor,  on  certain  covenimts 
contained  in  a  lease  for  ninety- 
nine  years,  and  alleged  that  all 
the  estate  of  the  lessee,  Thomas 
Stead,  of  and  in  .i  great  part  of  the 
demised  premises,  "by  assignment 
thereof  then  made,  came  to  and 
vested  in  the  defendant,  where- 
upon and  whereby  the  defendant 
became  and  was  possessed  of  the 
said  part  of  the  said  demised 
premises,  and  continued  so  pos- 
sessed, until  the  commencement 
of  this  suit : "  And  the  plaintiffs 
then  proceeded  to  iissign  a  breach 
of  covenant  for  the  non-payment 
of  certain  additional  rents  re- 
served by  the  lease,  and  also  a 
breach  of  covenant  in  not  keep- 
ing the  premises  in  repair :  The 
defendant,  by  her  plea,  traversed 
3  B  2 
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as  executor  in  the  detinet,  because  he  cannot  so  waive 
the  term  as  not  to  be  liable  for  the  rent  as  far  as  be  has 
assets  (u). 

Where  the  executor,  having  entered,  is  sued  in  the  debet 
and  detinet,  as  assignee,  for  rent  incurred  after  his  entry,  he 
cannot  plead  plene  administravit  (x),  even  although  he  be 


"that  all  the  estate,  &c.,  of  the 
said  Thomas  Stead,  of  and  in  the 
said  part  of  the  said  premises  by 
assignment  thereof  made,  came 
to  and  vested  in  her,  in  manner 
and  form,  &c. ; "  upon  which  issue 
was  joined :  After  trial  and  ver- 
dict for  the  plaintiffs,  a  motion  for 
a  nonsuit  was  made  on  the  ground 
of  an  alleged  variance  between 
the  allegation  in  the  declaration, 
charging  the  defendant  generally 
as  assignee  of  the  lease,  and  the 
proof  oflfered  at  the  trial,  whereby 
she  appeared  to  be  only  executrix 
of  an  assign'ie,  and  that  she  had 
never  entered  or  taken  the  profits  : 
But  the  Court  was  of  opinion  that 
th-^re  was  no  variance  :  And  Tin- 
dal,  C.  J.,  in  delivering  the  judg- 
ment of  the  Coiu"t,  said,  that  as  to 
the  argument  that  the  executor, 
by  being  charged  generally  as  as- 
signee, becomes  thereby  liable  de 
bonis  propriis,  the  answer  is  that 
lie  may,  by  proper  pleading,  dis- 
charge himseU"  from  personal  lia- 
bility, by  alleging  that  he  is  not 
otherwise  assignee  than  by  being 
executor  of  the  lessee,  and  that  he 
has  never  entered  or  taken  posses- 
sion of  the  demised  premises ;  and 
from  all  liability  as  executor  by 
alleging  that  the  term  is  of  no 
value,  and  that  he  has  no  assets : 
But  that,  if  instead  of  relieving 
himself  by  pleading,  he  takes  issue 
on  the  fact,  whether  he  is  assignee 


or  not,  the  evidence  that  he  is 
executor  proves  the  affirmative  of 
the  issue  that  he  takes  the  term 
by  assignment :  And  his  Lordship 
referred  to  the  case  of  Green  v. 
Lord  Listowell,  2  Irish  Law  Rep. 
384,  as  having  determined  this 
precise  point.  See  also  Ackland 
V.  Bring,  2  M.  &  Gi.  937.  And 
as  to  an  executor  de  soil  tort,  see 
BauU  V.  Simpson,  9  Q.  B.  365. 
This  subject  has  been  again  con- 
sidered in  the  case  of  Kearsley  i'. 
Oxley,  2  Hurl.  &  C.  896.  In  thai- 
case  the  declaration  charged  the 
defendant  as  assignee  of  a  lease, 
and  alleged  the  non-payment  of 
rent.  The  defendant  pleaded  that 
administration  de  bonis  uon  of  the 
lessee  was  granted  to  a  woman 
whom  he  afterwards  married,  and 
that  neither  he  nor  his  wife  ever 
entered  into  nor  took  possession 
of  the  demised  premises,  nor  did 
they  vest  in  the  defendant  other- 
wise than  as  in  and  by  the  plea 
appeared.  And  it  was  held  that 
this  plea  afforded  a  good  answer 
to  the  action  as  an  argumentative 
traverse  that  the  defendant  was 
assignee. 

(m)  Howse  V. 
103.  Helier  r. 
127. 

(x)  Caly  V.  Joslin,  Aleyn,  34. 
Helier  v.  Casbert,  1  Lev.  127, 128. 
Sackvill  V.  Evans,  Freem.  171. 
Buckley  v.  Pirk,  1  Sa!k.  317. 


Webster,  Yelv. 
Casbert,  1  Lev. 
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named  executor  in  the  declaration  {y) :  for  if  the  reat  be  of 
less  value  than  the  land,  as  the  l&w  prima  facie  supposes,  so 
much  of  the  profits  as  suffices  to  make  up  the  rent  is  appro- 
priated to  the  lessor,  and  cannot  be  applied  to  anything  else ; 
and  ther3fore  the  plea  of  plene  administravit  confesRes  a 
misapplication,  since  no  other  payment  out  of  the  profits  can 
be  justified  till  the  r  mt  is  answered  (s) :  And  if  judgment 
be  given  against  the  executor,  it  is  de  boms  propriis  (a). 
But  if  the  land  be  of  less  value  than  the  rent,  the  executor 
may  plead  the  special  matter,  viz.,  that  he  has  no  assets,  and 
tLat  the  land  is  of  less  value  than  the  rent,  and  pray  judg- 
ment whether  he  Ehall  be  charged  otherwise  than  in  the 
detinet  only  (h).  If,  however,  such  a  plea  be  pleaded  to  the 
whole  rent  in  the  declaration,  it  will  not  be  a  good  bar 
unless  it  shows  that  there  were  no  profits  at  all ;  because  the 
executor  is  chargeable  persondly  for  so  much  of  the  rent  as 
the  premises  are  worth :  If,  therefore,  the  profits  have  been 


(j/)  See  ante,  p.  1634,  note  (5). 

(z)  Buckley  '•.  Pirk,  1  Salk.  317. 

(a)  Wentw,  OfT.  Ex.  285,  286, 
14th  edit.  1  Saund.  1,  note  (1). 
So  if  the  executor  Le  sued  in 
assumpsit  lor  use  and  occupation 
in  hia  own  time,  ho  shall  be  liable 
de  bimis  propt  lis,  though  it  be  laid 
that  the  defendant  occupied  as  exe- 
cutor :  Wigley  v.  Ashton,  3  £.  &  A. 
101.  See  Atkins  v.  Humphrey,  2 
C.  B.  654. 

(6)  BiUinghurst  v.  Spearman,  1 
Salk.  297.  Buckley  v.  Pirk,  1 
Salk.  317.  1  Saund.  1,  note  (1), 
In  many  instances  the  profits  of 
the  land  may  be  insuilicient  for  a 
given  period,  although  the  lease 
may,  on  the  whole,  be  beneficial ; 
As  in  respect  to  the  rent  for  the 
occupation  of  premises  from  Mi- 
chaelmas to  Lady-day,  especially 
where  alriost  the  wliole  iirofit  is 
taken  in  the  summer ;  as,  formerly, 
in  the  cose  of  a  lease  of  tithes  or 


of  meadow  grounds  which  are 
usually  flooded  in  the  winter : 
Wentw.  Off.  Ex.  289,  14th  edit. 
So  the  profitc  for  a  series  of  years 
may  be  less  than  the  amount  of 
the  rent,  although  the  lease  for 
the  whole  terra  mty  be  of  no 
small  value ;  as  in  the  case  of  a 
lease  of  woods,  which  are  feliable 
only  once  in  eight  or  nine  years, 
and  the  felling  has  been  very  re- 
cent ;  Ibid.  290.  In  these  and 
the  like  instances,  the  executor  is 
persorally  liable  only  to  the  ex- 
tent of  the  profits,  and  for  such 
proportion  of  the  rent  as  shall 
exceed  the  profits  is  chargeable 
merely  in  the  capacity  of  executor, 
or,  in  other  words,  as  far  only  as 
he  has  assets ;  and  in  such  case, 
to  aa  action  brought  by  the  lessor 
against  him  in  the  debet  and  deti- 
nfi.  he  must  disclose  the  matter 
by  special  pleading  :  Buckley  v. 
Pirk,  1  Salk.  317.    Toller,  280. 
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less  than  the  rent,  and  therefore  cover  a  part  only,  that  part 
should  be  confessed  and  the  plea  pleaded  to  the  remainder  (c\ 
In  liemnant  v.  Bremridge  (d),  whiuh  was  an  action  for  use 
and  occupation  generally,  where  it  appeared  that  the  defendant 
who  was  the  administrator  of  the  original  tenant  under  aa 
agreement  for  a  lease,  had  taken  posbession  after  the  intes- 
tate's death,  yet,  it  having  been  proved  by  the  defendant 
under  the  general  issue,  that  the  premises  had  been  pro- 
ductive of  no  profit  to  him,  and  that  ei^Q;ht  months  after 
the  death  of  the  intestate,  he  had  offered  to  surrender  them 
to  the  plaintiff,  it  was  heM  that  this  constituted  a  good 
defence  to  the  action. 

In  Re  Bowes  (e)  it  was  decided  that  an  executor  who  takes 
possession  of  a  leasehold  of  his  testator  is  liable  personally,  as 
assign  of  the  lease,  for  subsequent  rent  up  to  the  letting  value 
of  the  holding.  And  North,  J.,  in  delivering  judgment  says : 
"  The  law  is,  us  the  cases  cited  and  several  others  clearly 
establish,  that  if  an  executor  is  sued  as  assign  of  the  lease 
for  rent  accrued  during  the  time  in  which  he  was  in  posses- 
sion he  is  entitled  to  set  up,  by  way  of  defence,  that  he  is 


,.,| 


M 


(c)  Riibery  v.  Stephens,  4  B.  & 
Adol.  241,  247.  In  that  case  the 
plaintiff  having  declared,  in  cove- 
nant, for  vent  at  2Ql.  a-year,  the 
defendants  pleaded  that  they  were 
only  chargeable  as  executors,  and 
that  the  term  came  to  them  as 
such ;  that  the  premises  were  of 
less  yearly  value  than  the  said 
rer.t  of  261.,  viz.,  of  no  value ;  and 
that  they  had  fully  administered, 
&c. :  The  plaintiff  replied,  that 
the  premises  were  of  the  yearly 
value  of  26/.,  and  issue  was  joined 
thereon :  At  the  trial  the  yearly 
value  was  foimd  by  the  jury  to 
be  20/.  :  And  the  Court  of  King's 
Bench  held  that  the  replication 
was,  in  substance,  that  the  pre- 
mises were  of  some  value ;  that 


the  issue  was  merely  informal  and 
cured  by  verdict;  and  jt  the 
plaintiff  might  recover  the  arrears 
of  rent  at  the  rate  fixed  by  the 
jury.  See  also  Hopwood  v.  Whaley, 
6  C.  B.  744,  where  in  a  similar 
plea,  an  averment  that  the  defen- 
dant "did  not"  was  held,  after 
verdict,  to  mean  that  he  "could 
not"  derive  any  profit  from  the 
demised  premises ;  and  it  was 
further  held  that  the  plea  might 
be  taken  distributiviy,  and  the 
plaintiff  should  recovev  to  che  ex- 
tent to  whlca  iiefendaTic  might,  by 
the  exercise  of  reasonable  diligence, 
have  derived  profit. 

(d)  8  Taunt.  191. 

(«)  37  C.  D.  128. 
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only  assign  as  executor,  and  that  tb-"  profits  or  yearly  value 
of  the  property  amoant  only  to  a  sum  less  than  the  rent. 
Then  he  must  pay  into  Court  the  amount  that  he  admits  to 
be  the  full  value,  and  if  his  plea  is  proved  and  that  is  the  full 
value,  be  will  be  under  no  further  liability  in  respect  of  the 
matter."  The  learned  Judge  goes  on  to  point  out  that  the 
fall  value  is  not  the  actual  amount  received  by  the  executor, 
but  the  anuount  which  he  might  have  received  by  the  exercise 
of  reagonable  diligence. 

And  on  the  same  principle,  although,  as  it  has  already 
appeared  (/),  an  executor,  generally  speaking,  cannot  waive 
the  term,  for  he  must  renounce  the  executorship  in  toto,  or 
not  at  all ;  yet,  if  the  value  of  the  land  is  of  less  amount  than 
the  lant;  and  there  is  a  deficiency  of  assets,  he  may  waive 
Buch  a  lease  (</).  And  if  there  are  assets  to  bear  the  yearly 
loss  for  some  years,  but  not  during  the  whole  term,  then,  it 
seems,  the  executor  must  pay  the  rent  as  long  as  the  assets 
will  hold  out,  and  must  then  waive  the  possession,  giving 
notice  to  the  reversioner  (/i). 

But  if  the  executor  be  sued  as  executor,  In  debt  in  the 
detinet,  for  rent  incurred  after  the  death  of  the  testator  he 
may  plead  plene  administravit :  for  that  is  a  good  plea, 
wherever  no  other  judgment  can  be  given  but  only  against 
the  defendant  as  executor  (i). 

So,  where  the  executor  is  charged  as  executor,  in  an  action 
of  covenant,  for  non-payment  of  rent  incurred  in  the  defend- 
ant's own  time,  plene  administravit  is  a  good  plea,  although 
the  defendant  might  have  been  charged  as  assignee  of  the 
term  {k). 
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(/)  See  ante,  p.  600. 

(g)  Wentw.  Off.  Ex.  c.  11,  p. 
244,  c.  12,  p.  290, 14th  edit.  Wil- 
kinson V.  Cawood,  3  Anstr.  909, 
by  Macdonald,  C.  B.  (cited  by 
Wood,  V.-C,  1  K.  &  J.  575).  He 
must,  it  should  seem,  promptly 
offer  to  surrender  the  lease,  and 
this  will  help  him  r.3  to  subse- 


quent breaches  of  covenant :  See 
Reid  V.  Lord  Tenterden,  4  Tyrwh. 
118,  120. 

(h)  Wentw.  Off.  Ex.  ubi  aupra. 

(i)  Lyddall  v.  Dunlapp,  1 
Wils.  5, 

(k)  Ibid,  4.  Wilson  v.  Wigg, 
10  East,  316.  But  if  issue  be 
joined   upon   this    plea,   and   it 
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liability  of 
executor  on 
assignment 
of  lease  : 


personal 
responsibility 
of  executor 
for  repaira 
after  testator's 
death: 


■  f! 


It  remains  to  consider  how  these  points  are  affected  by 
the  assignment  of  the  lease.  If  the  term  was  assigned  by 
the  testator,  it  seems  clear  that  the  executor  cannot  be 
charged  as  assignee,  because  the  lease  did  not  pass  to  him : 
but  still  he  will  be  liable  as  executor  in  debt  in  the  dMnet 
for  the  rent,  unless  the  lessor  has  accepted  the  assignee 
as  his  tenant  (l) ;  and  even  in  that  case,  the  executor  will  be 
liable  as  executor,  in  covenant  (»t).  If  the  executor  enters, 
and  afterwards  himself  assigns  the  lease,  then  he  is  charge- 
able as  assignee,  for  that  time  only  during  which  he 
occupied  (n).  And  if  he  is  sued  for  rent  incurred  since  the 
assignment  by  himself,  he  is  liable  in  his  representative 
character  only :  Therefore,  if  the  lessor  brings  an  action  of 
covenant  against  the  executor,  and  charges  that  after  the 
testator's  dea  ch,  and  the  proving  of  the  Will  by  the  defendant, 
the  demised  premises  came  by  assignment  to  one  A.  B.,  and 
that  such  assignee  has  broken  the  covenants  in  the  lease,  tbe 
defendant  may  plead  plene  administravit  (o). 

It  must  here  be  observed,  that  the  Court  of  Common  Pleas 
held,  in  the  case  of  Tremeere  v.  Morison{p),  that  although, 
in  respect  of  rent,  the  personal  liability  of  an  executor  of  a 
lessee  does  not  exceed  the  value  of  the  demised  premises,  yet 
this  qualification  does  not  extend  to  a  covenant  for  repairs ; 


should  be  proved  that  the  exe- 
cutor has  received  any  profit  from 
the  land,  there  would,  it  should 
seem,  Le  a  verdict  against  him ; 
for  he  could  not  legally  apply  the 
profit?  to  any  other  purpose  than 
payment  of  the  rent :  Therefore, 
if  the  land  yields  some  profit,  but 
less  than  the  rent,  the  executor 
ought  to  plead  jp2«nc  administravit 
prcBter  the  rirofit.  This  doctrine, 
however,  applies  only  M'hen  the 
action  is  brought  on  a  covenant 
in  a  lease  to  pay  the  rent  thereby 
reserved,  and  not  to  a  case  where 
the  assignor  of  ii  lease  sues  the 


executor  of  the  assignee  on  a 
covenant  to  perform  the  covenants 
in.  the  lease,  and  to  indemnify  the 
assignor  for  any  breach  of  them, 
notwithstanding  the  breach  as- 
signed in  the  non-payment  of 
rent :  Collins  v.  Crouch,  13  Q.  13. 
542. 

(Z)  Helier  v.  Casbert,  1  Lev. 
127.    See  ante,  p.  1633. 

(m)  Seean<e,  p.  1633.  See  Leigh 
V.  Thornton,  1  B.  &  A.  625. 

(n)  See  ante,  p.  1631,  note  (/). 

(o)  Wilson  V.  Wigg,  10  East, 
313. 

(p)  1  Bing.  N.  S.  89. 
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but  that  where  an  executor  is  sued  as  assignee  on  a  covenant 
to  repair,  he  is  liable  as  any  other  assignee :  Accordingly, 
hi  that  case  a  plea  by  the  executor  that  the  demised  premises 
had  yielded  no  profit,  nor  had  been  of  any  value  whatever, 
since  the  testator's  death,  with  the  addition  of  an  averment 
of  'plene  aaministravlt,  and  an  offer  to  surrender  before 
the  breaches  occurred,  was  held  bad  on  demurrer  (?).  The 
principal  ground  of  this  decision  appears  to  have  been,  that 
the  law  id  clear  that  an  action  of  waste  will  lie  against  an 
executor  for  any  waste  done  in  his  time,  as  well  permissive  as 
voluntary  (r). 

This  decision  appears  to  have  been  to  some  extent  con- 
firmed by  the  subsequent  case  in  Q.  B.  of  Hornidge  v. 
Wilsoti  (s).  That  was  an  action  of  debt  for  rent  against  the 
defendant  as  assignee  of  a  term:  The  defendant  pleaded 
that  he  was  administrator ;  that  the  premises  were  of  less 
value,  and  had  yielded  less  profit  than  the  arrears  of  the  rent, 

that  is  to  say,  £ ;  that  he  had  paid  over  to  the  plaintiff 

all  the  profit  he  had  received,  and  had  fully  administered, 
and  had  offered  to  surrender :  Beplication,  that  the  premises 
were  worth  more  than  the  sum  in  the  plea  mentioned,  and 
a  denial  of  the  surrender :  the  premises  were  demised 
by  a  party,  through  whom  the  plaintiff  claimed,  to  N.  for 
twenty-one  years,  in  1818,  the  lease  containing  a  covenant  by 
the  lessee  to  repair:  N.,  in  1827,  underlet  to  E.  for  twelve 
years,  wanting  ten  days,  at  a  rent  exceeding  that  reserved  in 
the  .'ease :  ^.  died  in  1829,  and  administration  was  granted 
to  the  defendant  in  1830 :  E.  died  in  1828,  and  the  premises 
since  that  time  had  been  occupied  by  E.'s  sister,  who  for 
some  years  had  paid  the  rent,  out  of  which  the  plaintiff's 
rent  was  paid,  but  had  since  becocie  insolvent,  and  her  rent 
had  fallen  into  arrear:  The  premises  had  become  out  of 
repair,  and  had  been  for  some  years,  at  the  time  of  the  com- 
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{q)  But  see  the  observations  of 
Bayley,  B.,  in  Reid  v.  Lord  Ten- 
terden,  4  Tyrwh.  118,120. 


()•)  See  Iveb  v.  Samraes,  2  An- 
ders, 61.    2  Inst.  302. 
(<)  11  A.  &  E.  645. 
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mencement  of  the  action,  of  lees  value  than  the  rent  reserved 
in  the  original  lease  ;  hut  would  he  of  that  value  if  repaired: 
The  defendant  had  given  the  plaintiff  not.ce  of  his  willingness 
to  surrender :  And  the  Court  of  Queen's  Bench  held,  first, 
tJiat  the  proof  of  non-payment  of  rent  hy  the  under-lessee 
was  no  defence  to  this  action,  en  the  issue  as  to  the  value  of 
the  premises :  Secondly,  that  under  the  same  issue,  the 
defendant  could  not  rely  on  the  premises  being  out  of  repair 
as  a  ground  of  defence,  heing  himself  hound  hy  the  covenant 
to  repair.  And  in  Sleap  v.  Newman  {t),  the  case  of  Tremeere 
v.  Morison  was  expressly  recognized  and  acted  on  by  the 
Court  of  Common  Pleas. 

In  Buckworth  v.  Simpson  (u),  A.  demised  to  B.  certain 
lands  and  premises  for  one  year  certain,  and  then  from  year 
to  year,  so  long  as  the  parties  should  think  proper,  with 
power  to  determine  it  on  giving  notice  to  quit ;  and  the  lease 
contained  various  terms  and  conditions,  as  to  the  manage- 
ment of  the  lands  and  repairing  the  buildings :  The  lessee 
died,  and  his  executors  entered  into  the  occupation  of  tbf> 
premises,  and  continued  to  occupy  end  paid  rent :  And  the 
Court  of  Ey.chequer  held,  that  they  were  chargeable  :n  their 
personal  character,  upon  the  terms  contained  in  the  original 
demise ;  their  continuing  to  occupy,  and  the  landlord's 
abstaining  from  giving  notice  to  quit,  raising  an  implied 
promise  on  their  parts  to  abide  by  the  terms  of  the  original 
contract  (or). 

It  may  be  useful,  in  this  place,  to  recur  to  the  remark 
which  there  has  already  been  occasion  to  make  (y),  viz.,  that 
if  lands  are  leased  for  years  by  demise  not  under  seal,  and 
one  of  the  two  executors  of  the  lessee  enters  into  the  demised 
premises,  such  entry  does  not  enure  as  the  entry  of  the  two 
executors,  so  as  to  make  them  both  liable  in  an  action  for  use 
and  occupation  (z). 


(t)  19.  C.  B.  N.  S.  lie. 
(m)  1  Cr.  M.  &  R.  834. 
(x)  See  Arden  v.  Sullivan,  14 
Q.  B.  832,  840. 


(y)  Ante,  p.  820. 
(z)  Nation  v,  Tozer,  1  Cr.  M.  & 
R.  172. 


'kt 
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It  has  been  held  (a),  that  under  the  stat.  14  Geo.  III.  liability  of 
c.  78  (The  Building  Act),  where  a  party- wall  has  been  rebuilt,  losaee  as  to 
the  person  who  is  owner  of  and  entitled  to  the  improved  rent  P*rty-walla. 
of  the  adjoining  premises  is  liable  to  contribution  out  of  such 
rer'^,  though  he  be  no  otherwise  owner  than  as  an  executor  or  •  ' 

administrator  (fc). 

In  Stephens  v.  Hotham  (c),  Wood,  V.-C,  made  a  decree  for  Liability  of 
a  specific  performance  of  a  covenant  in  a  lease  to  take  a  covenant  by* 
renewed  lease  against  tho  executors  of  the  lessee,  who  had  testator  to 

taki  a  renewed 

entered  and  admitted  assets :  His  Honor  acted  in  this  case  lease, 
unwillingly  and  contrary,  it  seems,  to  his  own  opinion,  on 
the  authority  of  the  decision  of  Shadwell,  V.-C,  in  Phillips 
V.  Everard  (d) :  A  nd  the  learned  Judge  said  that,  in  this 
case,  the  lease  must  be  so  framed  that  no  personal  liability 
should  be  incurred  by  the  executors;  though  if  the  lease 
were  a  beneficial  one  claimed  by  them,  they  must  enter  into 
full  covenants. 


iff 


UWI 


ilH 


i     i 


Apart  from  Locke  King's  Act,  if  the  purchaser  of  a  real  Liability  of 
estate  dies,  without  having  paid  the  purchase-money,  his  heir-  vendee  of  a 
at-law,  or  the  devisee  of  the  land  purchased,  will  be  entitled  ^^  ^^tl^ 
to  have  the  estate  paid  for  by  the  executor  or  administrator  (e).  purchase. 
But  since  40  &  41  Vict.  c.  84,  if  the  purchaser  dies  before 
paying  the  purchase-money,  leaving  it  equitably  charged  by 
way  of  lien  on  the  land,  the  devisee  will  take  the  land  charged 
with  the  unpaid  purchase-money,  and  is  not  entitled  to  have    . 
such  sum  discharged  or  satisfied  out  of  any  other  estate  of 
the  testator  or  intestate  (/).    And  in  any  case  in  which  the 
heir  or  devisee  may  still  be  entitled  to  have  the  estate  paid 

(a)  Thacker  v.  Wilson,  3  A.  &      lished  in  the  cose  above  cited. 


E.  145. 

(6)  Nor  in  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict, 
c.  122),  which  has  taken  the  place 
of  the  above  statute,  is  there  any- 
thing to  alter  the  liability  of  exe- 
cutor or  administrator  aa  estab- 


(c)  1  K.  &  J.  571. 

Id)  5  Sim.  102. 

(e)  Milner  v.  Mills,  Mosely,  123. 
Broome  v.  Mouck,  10  Ves.  597. 

(/)  Be  Cockcroft,  24  C.  D.  94. 
See  ante,  p.  1573,  note  (i). 
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for  by  the  executor  or  administrator,  as  where  the  testator 
or  intestate  has  excluded  the  operation  of  Locke  King's 
Act  by  the  expression  of  a  contrary  intention,  if  the  per- 
sonal estate  cannot  be  got  in,  and  the  heir  or  devisee  pays 
for  the  land  out  of  his  own  pocket,  he  may  afterwards  call 
upon  the  personal  representative  to  reimburse  him  (7).  And 
in  such  a  case,  if  the  personal  estate  is  insufficient  to  perform 
the  contract,  and  the  agreement  is  on  that  account  rescinded, 
yet  the  heir  or  devisee  will,  it  should  seem,  be  entitled  to  the 
personalty  so  far  as  it  goes :  And  it  was  decided,  that  if  by 
reason  of  the  complication  of  the  testator's  affairs,  che  pur- 
chase-money could  not  be  immediately  paid,  anc .  the  vendor 
for  that  reason  rescinded  the  contract,  yet  oa  the  coming  in 
of  the  assets,  the  devisee  of  the  estate  contracted  for  might 
compel  the  executor  to  lay  out  the  purchase-money  in  the 
purchase  of  other  estates  for  his  benefit  (/t). 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect 
contract,  or  the  Court  should  think  the  contract  ought  not 
to  be  executed,  in  all  these  cases  there  is  no  conversion  of 
real  estate  into  personal,  in  consideration  of  the  Court,  upon 
which  the  right  of  the  executor  on  the  one  hand(f),  and  of 
the  heir  or  devisee  on  the  other,  depends :  And  therefore,  if 
the  vendor  dies,  the  estate  will  go  to  the  heir-at-law  of  the 
vendor,  in  the  same  manner  as  if  no  contract  had  been 
entered  into  (k) :  and  the  heir  or  devisee  of  the  purchaser 
will  not  be  entitled  to  the  money  agreed  to  be  paid  for  the 
lands,  or  to  have  any  other  estate  bought  for  him  {I) :  The 
Court  caunot  speculate  upon  what  the  deceased  party  would 
or  would  not  have   done;   but  in  these   cases  the  inquiry 


{g)  Broome  v.  Monck,  10  Ves. 
614,615.  1  Sugd.  V.  &  P.  180, 9th 
edit.   See  Lord  v.  Lord,  1  Sim.  505. 

(/i)  Whittaker  v.  Whittaker,  4 
Bro.  Ch.  C.  31.  Broome  v.  Monck, 
10  Ves.  597.  1  Sugd.  V.  &  P.  180, 
9th  edit.  And  see  Lysaght  v,  Ed- 
wanls,  2  C.  D.  499,  521. 


(t)  See  ante,  pp.  581,  582. 

(fc)  Lacon  v.  Mertins,  3  Atk.  1. 
Atty.-Gen.  v.  Day,  1  Ves.  Sen.  218. 
Buckmaster  v.  Harrop,  7  Ves,  341. 
See  also  .Johnson  v.  Le  Gardp,  1 
Turn.  &  Russ.  281. 

(0  Green  v.  Smith,  1  Atk.  573. 
Broome  v.  Monck,  10  Ves.  597. 


Ch.  I.  §  II.]     Upon  the  Acts  of  the  Deceased. 


1645 


must  be,  whether  at  his  death  a  contract  existed  by  which 
he  was  bound,  and  which  he  would  be  compelled  to  per- 
form (m) :  That  alone  can  give  the  heir  of  the  purchaser  a 
right  to  call  for  the  personal  estate  to  be  applied,  or  to  the 
personal  representative  of  the  vendor  a  right  to  call  upon  his 
heir(n). 

Similar  principles  apply  where  a  vendor  dies  after  there  is  Devolution  of 
a  valid  contract  made  for  the  sale  of  land,  and  before  the  sale  contracted  to 
has  been  carried  out.      In  such  case  the  purchase-money  '^^  *"''•• 
will  devolve  as  personal  estate  (o) :  And  if  the  land  contracted 
to  be  sold  has  not  been  conveyed  in  the  lifetime  of  the 
testator  or  intestate,  the  heir-at-law  or  devisee  will  take  no 
beneficial  interest.     Formerly,  the  executor  could  not  himself     . 
convey  the  estate,  the  subject  of  the  contract,  but  now  by 
the  Conveyancing  Act,  1881,  44  &  45  Vict.  c.  41,  s.  4, 
where,  at  the  death  of  any  person  there  is  a  subsisting  con- 
tract enforceable  against  his  heir  or  devisee  for  the  sale  of  the  ; 
fee  simple  or  other  freehold  interest  descendible  to  his  heirs 
general  in  any  land,  his  personal  representative  shall,  by 
virtue  of  this  Act  have  power  to  convey  the  land  for  all  the 
estate  and  interest  vested  in  him  at  his  death,  in  any  marner 
proper  for  giving  effect  to  the  contract.     This  section  is  not 
to  affect  the  beneficial  rights  of  any  person  claiming  as  heir 
or  devisee,  and  is  only  to  apply,  in  cases  of  death  after  the 
commencement  of  the  Act. 

And  by  sect.  80  of  the  same  Act,  which  also  is  only  to 
apply  in  cases  of  death  after  the  commencement  of  the  Act, 
it  is  provided  that,  "  Where  an  estate  or  interest  of  inherit- 
ance or  limited  to  the  heir  as  special  occupant,  in  any  tene- 
ments or  hereditaments,  corporeal  or  incorporeal,  is  vested  on 
any  trust,  or  by  way  of  mortgage,  in  any  person  solely,  the 


(m)  See  Curre  v.  Bowyer,  5 
Beav.  6,  note  (6).    Ante,  p.  682. 

(n)  1  Sugd.  V.  &  P.  189,  9th 
edit.  See  also  Lysaght  v.  Edwards, 
2  C.  D.  499,  507,  'per  Jessel,  M.  R. 
And  com/pare  Re  Thoma&,  34  C.  D. 
166. 


(o)  See  Lysaght  v.  Edwards,  2 
C.  D.  499.  Re  Thomas,  34  C.  D. 
166.  Farrer  v.  Earl  of  Winterton, 
5  Beav.  1.  See  also  Fra3me  v. 
Taylor,  33  L.  J.  Ch.  228.  Re 
Harrison,  34  C.  D.  214. 
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same  shall,  on  his  death,  notwithstanding  any  testamentary 
disposition,  devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in  like 
manner  as  if  tiio  same  were  a.  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal 
representative,  and  for  all  the  personal  representatives  together 
to  dispose  of  and  otherwise  deal  with  the  same,  shall  belong 
to  the  deceased's  personal  representatives  or  representative 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to 
all  the  like  rights,  equities,  and  obligations,  as  if  the  same 
were  a  chattel  real  vesting  in  them  or  him ;  and,  for  the 
purposes  of  this  section,  the  personal  representatives  for  the 
time  being  of  the  deceased  shall  be  deemed  in  law  his  heirs 
aud  assigns,  within  the  meaning  of  all  trusts  and  powers." 

The  result  of  these  two  sections,  in  cases  of  death  after 
December  81st,  1881,  is  that  where  the  vendor  is  a  trustee 
for  the  purchaser,  as  defined  by  Jessel,  M.R.,  in  Lysatjht  v. 
Echcarch  {p),  and  the  Court  of  Appeal  in  Re  Colling  (q),  the 
personal  representatives  are,  under  sect.  80,  the  proper 
persons  to  convey,  and  where,  though  the  vendor  is  not  a 
trustee  within  that  definition,  there  is  a  contract  enforceable 
against  the  heir  or  devisee,  the  personal  representatives  will 
be  the  proper  persons  to  convey  under  sect.  4  (r). 

Where  a  specific  legacy  is  pledged  or  charged  by  the 
testator,  the  specific  legatee  is  entitled  to  have  his  legacy 
redeemed  or  exonerated  by  the  executor  ;  and  if  the  executor 
fails  to  perform  that  duty,  the  specific  legatee  is  entitled  to 
compensation  to  the  amount  of  his  legacy  out  of  the  general 
assets  of  the  testator  (s). 

Therefore  if  the  legacy  be  of  a  silver  cup  or  a  jewel,  and  it 


(p)  2  C.  D.  499,  507. 
Iq)  32  C.  D.  333. 
(r)  See  further  Wolsteiiholme  & 
Brinton's  Conveyancing  and  Set- 


tled Land  Acts,  6th  edit.  pp.  23, 83. 
(«)  Knight  V.  Davis,  3  M.  &  K. 
358.    Bothamley  v.  Sherson,  L.  R. 
20  Eq.  304. 
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be  in  pledge  at  tho  testator's  death,  the  legatee  has  a  right 
to  call  upcu  the  executor  to  redeem  it,  and  to  deliver  it  to 

him  (0- 

So  in  Stewart  v.  Denton  (h),  the  testator,  a  wine  merchant, 
directed  by  his  Will  that  A.  B.  and  C.  D.  should  carry  on 
his  trade,  and  he  bequeathed  to  them  his  stock  of  wines : 
Before  tho  death  of  the  testator,  certain  wines  belonging  to 
him  arrived  in  a  vessel  at  the  port  of  London,  and  the  vessel 
was  reported  :  After  his  death  the  wines  were  entered :  And 
it  was  held,  that  tho  executors,  and  not  the  legatees,  were 
chargeable  with  the  duties.  ,;■;'.       's 

In  Marshall  v.  Hulloicay  {x),  A.  having  a  leasehold  estate  of  leaseholds : 
on  which  he  had  covenanted  to  erect  buildings  within  a 
certain  time,  bequeathed  it  and  also  his  personal  estate,  sub- 
ject, as  to  the  latter,  to  the  payment  of  his  debts,  to  trustees 
for  B.  for  life  with  several  limitations  over :  A.  died  before 
the  time  expired,  leaving  tho  covenant  unperformed  in  part : 
and  Sir  L.  Shadwell,  V.-C,  held  that  his  general  personal 
estate  was  liable  to  the  performance  of  the  covenant.  But  it 
should  seem  that  it  was  the  clause  which  directed  the  debts 
to  be  paid  out  of  the  personal  estate  which  governed  this 
decision  (t/).  For,  unquestionably,  the  general  rule  is,  that 
the  legatees  of  leasehold  estates  must  take  them  cum  onere  (z), 
and  notwithstanding  the  general  personal  estate  may  remain 
liable  to  the  lessor  by  reason  of  the  covenants  contained  in 
the  lease  (zz). 


(0  Swinb.  Pt.  7,  8.  20,  pi.  18. 

,«)  4  Dougl.  219. 

(x)  6  Sim.  196.  Compare  Far- 
(luhar  V.  Haddon,  L.  R.  7  Ch.  1. 

(j/)  Fitzwilliam  v.  Kelly,  10 
Hare,  266,  278. 

{z)  Hickling  v.  Boyer,  3  Mac.  & 
G.  635.  Fitzwilliam  v.  Kelly,  10 
Hare,  266.  Armstrong  v.  Burnet, 
20  Beav.  432.  Hence,  if  the  de- 
mised premises  are  dilapidated, 
Uie  executors  may  require  an  in- 
demnity against  their  liability  in 


this  respect  from  the  legatee  before 
letting  bim  into  possession  :  Uick- 
ling  V.  Boyer,  3  Mao.  &  G.  635. 

{xr.)  Moreover,  whei'e  the  burden 
is  of  such  a  character  th.it  the 
leasehold  can  be  described  &i 
"  charged  with  the  payment  of 
any  sum  or  sums  of  money  by 
way  of  mortgage,  or  any  other 
equitable  charge,  incluling  any 
lien  for  unpaid  purchase-money," 
Locke  King's  Act  will  apply  as 
mentioned  above.    See  p.  1675. 
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In  Iluivkina  y.Ihxrokina  (^•)  a 'jeetator  Hpocifically  boquoathed 
certain  personal  estate  \il{}0\\  trust  for  H.  and  hor  children 
after  payment  thereout  of  a  legacy  and  of  his  debts  and 
funeral  expensed,  and  bequeathed  his  residuary  estate  to  tlio 
plaintifl',  whom  he  appointed  his  executor.  Part  of  the 
residuary  estate  consiBtcd  of  a  leasehold  house,  hold  fov  a 
term  (  /ei.rs  at  a  rack-rent  and  considerably  out  of  repair. 
This  leasehold  being  worthless,  the  plaintift",  five  months 
after  the  testator's  death,  surrendered  it  to  the  landlord,  who 
would  only  accept  a  sn-  -^nder  on  payment  of  rent  for  two  and 
a  half  quarters  from  the  testator's  death  and  a  sum  for 
dilapidations.  The  residuary  estate  as  a  whole  was  valuable. 
And  it  was  held  on  appeal  (reversing  Malins,  V.-C),  that  the 
plaintiff  was  not  entitled  to  have  Ihe  sums  which  ho  had  paid 
to  the  landlord  for  dilapidation  aiid  for  ront  subsequent  to  the 
testator's  doath  paid  out  of  the  specifically  bequeathed  pro- 
perty, on  the  ground  that  the  liability  of  the  testator's  estate 
to  pay  the  future  rent  and  its  liability  to  damages  for  the 
dilapidations  were  not  debts,  within  the  meaning  of  the 
clause  in  tbo  wiU  directing  the  payment  of  debts,  as  bet\rucn 
tho  residuary  and  specific  legatees. 

It  was  said  by  Sir  George  Jessel,  M.R.,  in  Bothamhn  v. 
Sherson  (h)  that,  "  la  fact,  tho  distinction  seems  to  turn  on 
this  :  is  the  charge  ouo  created  by  tl'.o  iostator  for  what  has 
been  called  a  temporary  purpide,  that  is,  with  the  view  of 
raising  money  or  of  making  use  of  the  property  (as  in  tho 
case  of  the  wines,  for  the  purpose  of  tho  testator  making  use 
of  tho  wines  and  getting  them  to  this  country),  or  is  it  from 
its  nature  a  charge  incident  to  the  property,  as  in  tho  case 
of  rent  en  leaseholds  or  calls  payable  on  railway  shares? 
In  the  first  case  the  specific*  legatee  is  entitled  to  have  tho 
legacy  redeemed  or  freed  from  tho  charge.  In  the  bocond 
oasu  ho  is  not  entitled,  because  the  testator  is  supposed  to 
give  the  thing  as  it  is,  and  tho  chaigo    upon  it  is  roully 


(«)  1 3  CD.  470,  in  which  curo 
MurBhuU  V.  llcllowuy,  ubi  tapra, 


(loos  not  Huem  to  have  been  citci', 
(6)  L.  11.  20  £c[.  304,  31(1. 


Cli.  I.  §  II.]     Upon  the  Acts  of  the  Decerned. 
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of  aliarofl 
ill  piiblio 
coiopiuiies. 


not  in  BtriotnesB  an  incumbranco,  Imt  something  incident  to 
the  niituro  of  the  i/hing." 

So  with  rospoct  to  spociflc  legacies  of  shares  in  banking  or 
other  pubhc  compauies,  the  legatees  are,  generally  speaking, 
liable  to  pay  tho  calls  mado  subsequent  to  the  testator's 
death.  The  cases  on  this  subject  (<-•)  were  fully  reviewed  by 
Komilly,  M.H.,  in  tho  case  of  Armstroiu]  v.  lluriu't{d),  and 
a  distinction  drawn  by  the  learned  Judge,  that  where  tho 
intcrcHt  of  tho  testator  in  tho  subject-matter  which  ho  pro- 
foBscH  to  bequeath  is  coraplets,  or  whore  it  is  so  treated  and 
ccnsidored  by  him  and  bj'  all  persons  connected  with  it,  the 
future  calls  fall  on  tho  legatee,  rud  not  on  tho  general 
personal  estate .  lint  whore  further  payments  are  required 
to  make  perfect  tho  interest  which  tho  testator  professes 
specifically  to  bequeath,  then  tho  general  personal  estate  is 
applicable  for  timt  purpose  (f). 


There  has  already  been  occasion  to  show,  that  on  the  death  i'ini>iiity  of 

,  oxooutor  ftK  to 

of  tho  master,  tho  agreement  for  service  on  the  part  of  tho  npincntiuoH 
apprentice  is  at  an  end,  generiilly  speaking  (./') :  And  it  seems  Xik".  '""' 
equally  well  established,  that  tho  executors  of  tho  master  are 
dlHchurged  from  all  agreementH  and  covenants /(»/•  t/tf?  tnsf/'Ht'- 
tion  of  the  apprentice,  for  theso  are  cousiderod  as  personal 
to  tlie  testator,  and  determined  by  his  death  ((jr).     But  tho 


((•)  lilount  V.  HipkiuH,  7  Sim. 
41).  Jaciiut's  ('.  Clmiubii'8,  2  Coll, 
•1H.\  1 1  Jur.  21)5.  Clivo  r.  Clivo, 
Iviiy,  (t(K).  Wright  i'.  Wurriiii,  4 
l>ell.  &Siii.  ;)(i7. 

((')  20  IJunv.  424. 

(f)  Si'o  also  Molft'tt  V.  ]5ftto8,  'A 
Sm.  &  0.  4(18.  Tliu  riglifc  priiuiiplo 
appfura  to  bo  that  if  any  puynieuts 
wi'iv.  nticosmiry  at  tho  tvHtutor'H 
•loulli  to  constituto  him  a  compU^to 
•tlinr  .or,  tlu-y  muHt  ho  boriio 
l>y  1..H  oBtato,  Hut  if  lio  was  a 
coinpleto  Bharoholder,  all  calls 
imidu  aftor  lii«  death  ouglit  to  bo 

W.E.— VOL.  U.  • 


bonio  by  tho  Bpecilic  loj^atoo  :  Day 
V.  Day,  1  Dr.  &  Sm.  2(il.  AdtluiuH 
('.  Foriik,  2((  lU-av.  384.  But  lliin 
doos  not  apjily  to  calls  mado  in 
tho  lil'etimo  uf  a  })ur!iou  who  is 
tenant  lor  lii'o  of  tlu^  wholu  rc- 
Hiduary  ostato  (iucludin};  tho 
sharoH)  an  an  outiru  fund:  Jin 
J5ox,  1  llonuu.  &  M.  o52.  Sou 
iilsii  tho  casoH  colluutcd,  ante, 
]).  IIK).'),  notu  (t). 

(/)  Ante,  p.  722  et  uq. 

(«/)  U.  r.  I'ock,  I  Salk.  (JO.  Uax- 
tor  V.  Uurllold,  2  Stru.  1200.  WikIb- 
worlh  V.  tluy,  1  Kub.  H20.    Tho 
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Liability  of 


covenant  on  tlio  part  of  the  master  for  maintenance  of  the 
apprentice  still  continues  in  force  (//) ;  and  therefore  the 
executor  is  liable  in  an  action  of  covenant,  as  far  as  he  has 
assets,  if  he  neglects  to  maintain  him  (i).  By  the  custom  of 
London,  the  executor  shall  put  the  apprentice  to  another 
master  of  the  same  trade  ( j).  As  to  maintenance  of  parish 
apprentices  by  executors,  particular  provisions  on  this  head 
have  been  made  by  the  statute  32  Geo.  III.  c.  57,  which  has 
already  been  stated  at  large  {k).  Where  an  attorney,  to  whom 
a  clerk  had  been  articled,  dies  before  the  articles  expire,  the 
Court  of  Chancery  has  jurisdiction  to  entertain  a  claim  for  a 
return  of  part  of  the  premium,  and  such  claim  constitutes  a 
debt  payable  out  of  the  assets  of  the  attorney  (/). 

In  case  a  person  assessed  to  the  poor  rate  dies  before  pay- 


1 


decision  in  Walker  r.  Hull,  1  Lev. 
177,  was  contra:  but  the  Court 
denied  this  case  in  Baxter  v.  Bur- 
field,  2  Stra.  1267.  But  see  Cooper 
V.  Simmons,  7  H.  &  N.  707.  Ante, 
p.  723. 

(/i)  R.  V.  Peck,  1  Salk.  66.  S.  C. 
nomine  R.  v.  Pett,  1  Show.  405. 
Baxter  v.  Burfield,  2  Stra.  1266. 
Soam  V.  Bowden,  Finch.  Rep.  396. 

(t)  But  an  order  of  magistrates, 
that  the  executor  or  administrator 
shall  maintain  and  provide  for  the 
apprentice  is  bad,  and  may  be 
quashed  :  R.  v.  Pett,  1  Show.  405. 
S.  C.  Carth.  231.  1  Salk.  CO.  3 
Salk.  41.  12  Mod.  27.  R.  v. 
Chaplin,  Comberb.  324, 

( j)  By  Lord  Holt,  in  R.  v.  Peck, 
1  Salk.  66. 

{k)  Ante,  p.  723. 

\l)  Hirst  V.  Tolson,  2  Mac.  &  G. 
134.  This  case  was,  however, 
dissented  from  in  Whincup  v. 
Hughes,  L.  R.  6  C.  P.  78,  in  which 
the  plaintiff  apprenticed  his  son  to 
a  watchmaker  and  jeweller  for  the 
term  of  six  years,  paying  to  the 


master  a  premium  of  25i.  The 
master  duly  instructed  the  ap- 
prentice for  a  year  and  then  died. 
The  plaintiff  sought  in  an  action 
against  the  master's  executrix  for 
money  had  and  received  to  recover 
the  whole  or  some  part  of 
the  premium  on  the  ground  of 
failure  of  consideration.  It  was 
held  that  such  failure  being  only 
partial  the  action  was  not  niain- 
tainable.  In  his  judgment  Bovill, 
0.  J.,  is  reported  to  have  said :  "  It 
does  not  appear  to  me  (hat  the 
case  of  Hirst  v.  Tolson  is  a  satis- 
factory authority  or  onj  by  wliicli 
we  are  bouna.  Ii  appears  to  le 
based  on  a  misapprehension  of  the 
law  on  the  subject,  and  is  distinctly 
contrary  to  the  opinion  of  the 
Court  of  Exchequer  in  Re  Thomp- 
Bon  (1  Ex.  864),"  and  VVilles,  J., 
bt'ems  to  have  regarded  the  decision 
of  that  case  as  sustainable  on  the 
sole  ground  that  it  was  applicable 
to  attorneys  only,  and  was  nn 
exercise  of  the  equitable  jurisdic- 
tion of  the  Court  of  Chancery. 


Cli.  I.  §  II.]     Upon  the  Acts  of  the  Deceased. 
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ment,  it  has  been  doubted  how  far  the"  goods  of  the  deceased  executor  for 
in  the  hands  of  his  executor  or  administrator  are  liable  to  where  testator 
answer  the  same :  In  the  case  of  Stevens  v.  Evans  (ni),  the  Jiie"*!^^"^ 
point  was  discussed,  but  not  decided,  as  the  casa  was  payment: 
determined  on  its  own  peculiar  circumstances,  viz.,  on  the 
ground  that  it  was  necessary  to  convene  the  administrator 
before  the  justices,  before  a  warrant  could  legally  issue  to 
distrain  :  So  that  the  principal  point  was  undecided  ;  which 
includes  in  it  these  particulars:  1.  Where  the  warrant  of  dis- 
tress is  made  out  during  the  lifetime  of  the  person  i-ssessed, 
whether  the  officers  can  follow  the  goods  into  the  hands  of 
the  administrator  or  any  other,  without  taking  notice  of  any 
person  as  executor  or  adrainistrator  :  2.  Where  the  warrant 
of  distress  is  not  made  out  till  after  the  death  of  the  person 
assessed,  whether  on  summoning  the  administrator,  and 
refusal  by  him,  the  officers  can  distrain  the  goods  in  the 
hands  of  such  administrator :  3.  WLether  the  administrator 
himself  may  be  assessed  in  a  succeeding  rate,  as  for  arrears  ; 
and  on  the  assessment  being  confirmed  at  the  sessions  upon 
his  appeal,  whether  distress  may  be  made  as  of  his  own 
goods,  and  whether  for  defect  of  distress  he  may  be  com- 
mitted :  4.  In  what  course  of  administration  such  assessment 
shall  be  estimated :  And  if  the  administrator  shall  plead 
before  the  justices  debts  of  a  higher  nature,  or  insufficiency 
of  assets,  whether  and  how  far  the  justices  are  to  take  notice 
of  such  plea,  and  how  or  in  what  manner  they  shall  determine 
the  same  (n) . 

It  was  held  in  the  Ecclesiastical  Court  that  the  obligation  churcb-ntcs. 
to  pay  a  church-rate  was  a  personal  obligation  :     And  that 
the  executor  of  a  deceased   parishioner   could   be  cited   in 
respect  of  a  church-rate  due  from  his  testator  (o). 


(m)  2  Burr.  1162.  1  W.  Black. 
284. 

(n)  Bum's  Justice,  title  Poor, 
vol.  iv.  p.  228,  229,  edit,  of  1836. 

(n)  Williams  v.  George,  3  Curt. 


343.  By  Stat.  31  &  32  Vict,  c 
109,  compulsory  church-rates  were 
abolished,  with  a  saving  of  rates 
called  "  church-rates,"  but  appli- 
cable for  a  secular  purpose. 


3  c  2 
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With  respect  to  debts  which  a  wife  contracted  while  single, 
and  which  remained  due  at  the  time  of  the  marriage,  at 
common  law  the  husband  is  liable,  as  long  as  both  parties 
are  alive :  But  this  liability,  which  originated  in  the 
marriage,  ceases  with  it :  And  therefore  upon  the  death  of 
the  husband  before  the  wife,  and  before  payment,  the  debts 
survive  against  her,  and  the  executor  of  the  husband  is  dis- 
charged from  them  (p). 

Again,  if  the  husband  survives  the  v^ife,  he  will  not  be 
individually  responsible  for  her  debts  contracted  before 
marriage,  however  large  a  fortune  he  may  have  received  with 
her  {q).  Nevertheless,  as  her  administrator,  he  will  be  liable 
to  answer  for  them,  to  the  extent  of  her  assets  (?•)• 

This  question  of  the  ante-nuptial  debts  and  liabilities  of  a 
married  woman  has  been  dealt  with  by  the  Married  Women's 
Property  Act,  1882,  as  follows : 

Sect.  13.  "A  woman  after  her  marriage  shall  continue 
to  be  liable  in  respect  and  to  the  extent  of  her  separate 
property  (s)  for  all  debts  contracted,  and  all  contracts  entered 
into  or  wrongs  committed  by  her  before  her  marriage,  in- 
cluding any  sums  for  which  she  may  be  liable  as  a  contri- 
butory, either  before  or  after  she  has  been  placed  on  the 
list  of  contributories,  under  and  by  virtue  of  the  Acts 
relating  to  joint  stock  companies  ;  and  she  may  be  sued  for 
any  such  debt  and  for  any  liability  in  damages  or  other- 
wise under  any  such  contract,  or  in  respect  of  any  such 
wrong ;  and  all  sums  recovered  against  her  in  respect  thereof, 
or  for  any  costs  relating  thereto,  shall  be  payable  out  of  her 
separate  property ;  and,  as  between  her  and  her  husband, 


(2))  Woodman  v.  Chapman,  1 
Campl).  189. 

(<l)  Weutw.  Off.  E.X.  369,  14th 
edit. 

(>•)  Ibid.  370.  Heard  v.  Stan- 
ford. Ca8.  Temp.  Talb.  173.  S.  0. 
3  P.  Wma.  409.  Aa  to  what  her 
assets  comprise,  see  ante,  pp.  736 
et  seq.,  pp.  606  et  seq. 


(«)  See  sect.  19  of  the  Act,  and 
Jay  V.  Robinson,  25  Q.  B.  D.  467. 
And  generally  as  to  liability  of  a 
niamed  woman's  property,  not- 
withstanding restraint  on  anticipa- 
tion, see  Sanger  v.  Sanger,  L.  E 
11  Eq.  470.  London  Provincial 
Bank  v.  Bogle,  7  C.  D.  773.  Re 
Hedgeley,  34  C.  D.  379. 


Ch.  I.  §  II-]     Upon  ilui  Acts  of  the  Deceased. 
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unless  there  be  any  contract  between  them  to  the  contrary, 
her  separate  property  shall  be  deemed  to  be  primaril .'  liable 
for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages 
or  costs  recovered  in  respect  thereof :  Provided  always,  that 
nothing  in  this  Act  shall  operate  to  increase  or  diminish  the 
liability  of  any  woman  married  before  the  commencement  of 
this  Act  for  any  such  debt,  contract,  or  wrong  as  aforesaid, 
except  as  to  any  separate  property  to  which  she  may  become 
entitled  by  virtue  of  this  Act,  and  to  which  she  would  not 
have  been  entitled  for  her  separate  use  under  the  Acts  hereby 
repealed  or  otherwise,  if  this  Act  had  not  passed." 

Sect.  14.  "A  husband  shall  be  liable  for  the  debts  of  his  Sect.  14. 
wife  contracted,  and  lor  all  contracts  entered  into  and  wrongs  i,e"nab"e  for 
committed  by  her  before  marriage,  including  any  liabilities  **^®.'?  ?".**," 
to  which  she  may  be  so  subject  under  the  Act  relating  to  to  a  certait. 
joint  stock  companies  as  aforesaid,  to  the  extent  of  all 
property  whatsoever  belonging  to  his  wife  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through  his 
wife,  after  deducting  therefrom  any  payments  made  by  him, 
and  any  sums  for  which  judgment  may  have  been  bona  fide 
recovered  against  him  in  any  proceeding  at  law,  in  respect  of 
any  such  debts,  contracts,  or  wrongs  for  or  in  respect  of 
which  his  wife  was  liable  before  her  marriage  as  aforesaid ; 
but  he  shall  not  be  liable  for  the  same  any  further  or  other- 
wise :  and  any  Court  in  which  a  husband  shall  be  sued  for 
any  such  debt  shall  have  power  to  direct  any  inquiry  or 
proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount  or  value  of  such  property : 
Provided  always,  that  nothing  in  this  Act  contained  shall 
operate  to  increase  or  diminish  the  liability  of  any  husband 
married  before  the  commencement  of  this  Act  lor  or  in  respect 
of  any  such  debt  or  other  liability  of  his  wife  as  aforesaid." 

The  (general  result  of  these  sections  seems  to  be  this.  Qenenl  iresalt 
Whereas  at  common  law  a  husband  was  liable  to  the  ante- 
nuptial debts  of  his  wife  to  the  whole  extent  of  his  property 
whether  he  knew  of  their  existence  or  not,  and  whether  he 
obtained  any  property  from  his  wife  or  not :  but  Le  could  not 
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be  sued  alone  for  such  debts  if  his  wife  was  alive ;  and  he  could 
not  be  sued  at  all  for  them  after  his  wife's  death,  except  as 
her  administrator :  now,  by  the  effect  of  these  sections,  tbo 
husband  is  liable  only  so  far  as  he  has  acquired  or  becom3 
entitled  to  property  from  or  through  his  wife,  and  he  can  be 
sued  without  the  wife,  and  whether  she  be  alive  or  dead  {t). 
It  must  be  noted,  howjver,  that  these  sections  of  the  Act 
will  not  apply  to  cases  where  the  marriage  has  taken  place 
before  9th  August,  1870,  which  will  be  governed  by  tbe 
common  law  as  explained  above,  or,  in  the  case  of  marriages 
between  9th  August,  1870,  and  the  ?lst  December,  1882, 
inclusive,  by  the  Married  Women's  Property  Act,  1870,  and 
the  amending  Act  of  1874.  As  regards  marriages  between 
these  dates  the  law  stands  shortly  thus.  Where  tbe 
husband  and  wife  ware  married  on  or  after  9th  August,  1870, 
and  before  30th  July,  1874,  sect.  12  of  the  Act  of  1870 
entirely  relieves  the  husband  of  all  liability  for  his  wife's 
ante-nuptial  debts,  and  gives  the  creditor  an  equitable  remedy 
only  against  the  wife's  separate  estate  (?t).  But  the  liabilities 
of  the  husband  for  his  wife's  tor.s  committed,  or  breaches  of 
contract  made,  before  marriage  were  not  affected  by  the 
statute.  But  where  the  marriage  took  place  on  or  after 
July  30th,  1874,  and  before  January  1st,  1883,  tbe 
amending  Act  of  1874,  provides  that  the  husband  and  wife 
may  be  jointly  sued  for  any  ante-nuptial  debt  of  the  w'  e  or 
for  any  tort  committed,  or  breaches  of  any  contract  made  by 
the  wife  before  marriage,  and  that  the  husband  shall  be  liable 
in  respect  of  such  matter  to  the  extent  of  the  assets  specified 
in  sect.  5,  which,  briefly,  are  any  property  which  the  husband 
has  acquired  or  might  have  acquired  from  or  through  his  wife. 
After  the  passing  of  M.  W.  P.  Acts,  187C,  1874,  it  was 
held,  in  lie  West  of  England  Bank  (uu),  that  where  a  woman, 
absolutely  entitled  to  shares  in  a  company,  married  in  1878, 


(0  See  Beck  v.  Pierce,  23  Q.  B. 
D.  316,  321. 

(u)  See  as  to  tlie  construction  of 
this   section,    Sanger   v.    Sanger, 


L.  R,  11  Eq.  470.    Re  Hedgeley, 
34  C.  D.  379.    And  see  ante,  p. 
660,  note  (x). 
(mu)  12  C.  D.  284. 


m 
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and  before  the  marriage  the  shares  were  settled  absolutely 
upon  her  for  her  benefit,  that  this  did  not  relieve  the  husband 
from  his  liability  as  a  contributory  under  the  78th  section  of 
the  Companies  Act,  18G2,  which  enacts  that  "  if  any  female 
contributory  marries  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  her  husband  shall  during 
the  continuance  of  the  marriage  be  liable  to  contribute  to  the 
assets  of  the  company  the  same  sum  as  she  would  have  been 
liable  to  contribute  if  she  had  not  married,  and  he  shall  be 
deemed  to  be  a  contributory  accordingly."  The  ground  of 
this  decision  was  that  the  section  made  the  husband  liable  as 
the  debtor,  not  as  the  husband  of  the  debtor. 

By  the  M.  W.  P.  Act,  1882,  sec.  13,  a  woman  after  her 
marriage  shall  continue  to  be  liable  in  respect  or  to  the 
extent  of  her  separate  property  for  all  debts  contracted  and  all 
contracts  entered  into  before  her  marriage,  including  any  sums 
for  which  she  may  be  liable  as  a  contributory  either  before  or 
after  she  has  been  placed  on  the  list  of  contributories  under 
and  by  virtue  of  the  Acts  relating  to  joint  stock  companies : 
and  by  sect.  14,  the  husband  shall  be  liable  for  the  djbts 
of  his  wife  contracted,  and  for  all  contracts  entered  into,  by 
her  before  marriage,  including  any  liabilities  to  which  she 
may  be  so  subject  under  the  Acts  relating  to  joint  stock 
companies  as  aforesaid  to  the  extent  of  all  property  belonging 
to  his  wife  which  he  shall  have  acquired  or  become  entitled 
to  from  or  through  his  vife,  but  he  shall  not  be  liable  for  the 
!  ama  any  further  or  otherwise.  There  has  been  no  decision 
as  to  whether  the  husband's  liability  under  sect.  78  of  the 
Companies  Act,  1862,  has  been  taken  away  wholly  or  partially 
by  the  M.  W.  P.  Act,  1882. 

On  one  occasion  (y).  Sir  John  Leach,  V.-C,  expressed  a 


((-•)  Gregory  v.  Lockyer,  6  Madcl. 
90.  See  Bertie  v.  Chesterfield,  9 
Mod,  31.  Willeter  v.  Dobie,  2 
Kay  &  J.  647.  In  Re  McMyn, 
33  C.  D.  575,  however,  Chitty,  J., 
held  that  a  husband,  executor  of  his 
wife's  will  made  under  a  testa- 


mentary power  of  appointment,  is 
entitled  to  retain  out  of  her  estate 
the  expenses  of  her  funeral,  though 
such  estate  was  insuthcicnt  for 
creditors,  and  her  will  did  not 
contain  any  charge  of  debts  and 
funeral  expenses. 
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doubt,  whether  the  husband  has  a  right  to  throw  his  wife's 
funeral  expenses  upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriage, 
as  far  as  a  supply  of  necessaries,  it  shall  be  presumed,  as 
long  as  he  lives,  that  she  had  the  authority  of  the  husband, 
as  his  agent,  to  procure  them  for  her  own  use  {w).  He  may 
consequently  be  compelled  to  pay  for  them,  and  so  may 
his  executors  if  he  has  assets  :  But  the  authority  will  be 
revoked  by  the  death  of  the  husband ;  and  therefore  his 
executor  is  not  liable  for  necessaries  supplied  to  tbo  wife 
after  the  decease  of  the  husband,  even  (according  to  one 
case)  although  the  fact  of  his  being  dead  were  unknown  at 
the  time  the  necessaries  were  provided :  Accordingly  in 
Blades  v.  Free  (x),  a  man  who  had  for  some  years  cohabited 
with  a  woman  that  passed  for  his  wife,  went  abroad,  leaving 
her  and  her  family  at  his  residence  in  this  country,  and  died 
abroad :  And  it  was  held,  that  the  woman  rpiffht  have  the 
same  authority  to  bind  him  by  her  contracts  for  necessaries, 
as  if  she  had  been  his  wife;  but  that  his  executor  was 
not  bound  to  pay  for  any  goods  supplied  to  her  after  his 
death,  although  before  information  of  his  death  had  been 
received  (y). 


Work  and- 

labour  with  a 

V      1 

view  to  a 

'i 

legacy. 

'n 


It  may  be  observed,  that  if  a  man  performs  services  for 
the  testator,  as  if  a  stockbroker  transacts  all  the  money 
concerns  of  the  deceased,  without  any  view  to  a  reward,  but 
in  the  expectation  of  a  legacy,  he  cannot  set  up  any  demand 
for  such  services  against  the  executor  or  administrator  (z). 
Where,  however,  a  surgeon  forebore  to  send  in  his  bill  for 
medicine  and  attendance  to  a  deceased  patient  in  her  life- 
time under  the  expectation  of  a  legacy ;  and  on  her  death, 


(w)  As  to  the  extent  of  this 
presumption  and  how  far  the 
agency  is  a  question  of  fact,  see 
Debenham  v.  Mellon,  6  A.  C.  24. 

(x)  9  B.  &  C.  167. 


10  M.  &  W.  11.  But  see  also 
Smith's  Leading  Cases,  9th  edit., 
Vol.  II.,  p.  517  et  seq. 

(z)   Osbom  V.  Guy's  Hospital, 
2  Stra.   728.    Le  Sage  v.  Couss- 


(y)  See  Accord.  Smout  v.  Ilbery,      maker,  1  Esp.  188. 


Ch.  I.  §  II.]     Upon  the  Acts  of  the  Deceased. 

finding  Bhe  had  left  him  nothing,  he  made  a  claim  on  her 
executors ;  it  was  held  that  he  was  entitled  to  recover,  no 
proof  having  been  given  of  any  iinderstandinrf  between  the 
parties  that  he  was  to  be  paid  only  by  a  legacy  (</). 
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In  Colegrave  v.  Manhy  {b),  a  tenant  for  life  of  a  hospital  Executor  of 
lease,  who  was  directed  to  lay  by,  out  of  the  rents  and  profits,  wiio  neglects 
for  the  purpose  of  paying  the  fine  on  renewal,  had  neglected  f^g"**^ 
to  renew,  and  the  lease  having  been  renewed  by  the  remainder- 
man, after  his   death,  a  reference,   on  a  bill  against  his 
executrix,  was  made,  to  ascertain  what  was  a  reasonable  sum 
to  be  paid  for  the  renewal ;  and  the  same  was  ordered  to  be 
paid  by  the  executrix. 


It  was  once  held,  that  executors  continued  the  estate  which  Executors 

their  testator  had  in  a  copyhold,  and,  therefore,  that  they  Emitted  to 

needed  no  admission  :    But  it  is  now  settled  that  they  must  copyhold  and 

"  pay  fines. 

be  regularly  admitted,  and  pay  their  fines  (c). 


If  a  bill  of  exceptions  was  sealed  by  a  Judge  and  he  died.  Scire  facias 
a  scire  facias  lay  against  his  executors  or  administrators  to  against 
certify  it  (d).     So  if  the  person  who  ought  to  certify  a  record,   -udger&cf 
as  a  justice  of  the  peace,  &c.,  who  hath  taken  a  recognizance, 
or  a  Judge  of  nisi  prius  who  hath  taken  a  verdict,  or  a 
coroner  who  hath  taken   an  inquest,  &c.,  happen  to  die, 
having  such  a  record  in  his  custody,  it  seems  that  a  cer- 
tiorari may  be  directed  to  his  executor  or  administrator  to 
certify  it  (c). 


(a)  Baxter  v.  Gray,  3  M,  &  Gr. 
771.    But  see  Shallcross  v.  Wright, 
12  Beav.  558. 
,    (6)  6  Madd.  72. 

(c)  Bath  V.  Abney,  1  Burr.  206. 
Sect.  30  of  the  Conveyancing  Act, 
1881,  no  longer  applies  as  regards 
copyholds  by  virtue  of  sect.  46  of 
the   Copyholds   Act,    1887,    and 


therefore  copyholds  held  by  a 
testator  on  trust,  or  by  way  of 
mortgage,  still  vest  in  the  absence 
of  devise  in  the  customary  heir. 
See  ante,  p.  1543  (x). 

(d)  2  Inst.  428.  By  the  Judica- 
ture Act,  1875,  Ord.  LVIII.  r.  1, 
bills  of  exceptions  are  abolished. 

(e)  2  Hawk.  B.  2.  c.  27,  s.  39. 
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Executor  not 
conii>cllablc 
to  complete 
the  Rift  of 
toatutor. 


Ah  to  corrobo- 
ration in  cuBCH 
of  claims 
against  estate 
of  deceased 
persons. 


As  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  party 
to  complete  his  gift,  so  it  will  not  compel  the  executor  to 
complete  the  gift  of  the  testator :  Therefore  an  act  of  bounty 
which  has  not  been  perfected  by  the  testator  is  of  no  avail 
against  his  executor  (/). 

It  has  been  said  («/)  that  in  the  case  of  a  conflict  of  evidence 
between  living  and  dead  persons  there  must  be  corroboration 
to  establish  a  claim  advanced  by  a  living  person  against  the 
estate  of  a  dead  person,  but  there  is  no  rule  of  English  law 
laying  down  such  a  proposition.  The  statement  of  a  living 
man  is  not  to  be  disbelieved  because  there  is  no  corroboration, 
although  in  the  necessary  absence  through  death  of  one  of 
the  parties  to  the  transaction,  it  is  natural  that  in  con- 
sidering the  statement  of  the  survivor,  we  should  look  for 
corroboration  in  support  of  it ;  but  if  the  evidence  given  by 
the  living  man  brings  conviction  to  the  tribunal  which  has  to 
try  the  question,  then  there  is  no  rule  of  law  which  prevents 
that  conviction  being  acted  upon  (/()•  The  rule,  such  as  it 
is,  is  a  rule  of  prudence  rather  than  of  law,  and  applies  to 
cases  of  alleged  debt  as  well  as  to  cases  of  alleged  gift,  and 
in  an  action  tried  by  a  jury  it  is  the  duty  of  the  Judge  to 
recommend  the  jury  to  disregard  the  unsupported  evidence 
of  the  claimant ;  but  if  they  should  decline  to  do  so,  and 
should  find  for  the  claimant,  quare  if  their  verdict  could  be 
interfered  with  (t).    In  the  case  of  Hill  v.  Wilson  (k)  which, 

Ves.  491. 


(/)  Iluoperi).  Goodwin,  1  Swanst, 
485.  Cotteen  v.  Missing,  1  Madd, 
176.  Meek  v.  Kettlewell,  1  Phill. 
Ch.  C.  342.  Callaghan  r.  Cal- 
laghan,  8  CI.  &  F.  374.  Searle  v. 
Law,  15  Sim.  95.  Dillon  v.  Cop- 
pin,  4  M.  &  Cr.  647.  Ward  v. 
Audland,  8  Beav.  201.  Cox  v. 
Barnai-d,  8  Hare,  310.  Bridge  v. 
Bridge,  16  Beav.  315.  Weale  ■». 
OUive,  17  Beav.  252.  Beech  v. 
Keep,  18  Beav.  285.  An  executor 
may  be  compelled  to  execute  an 
agreement  by  the  testator  to  grant 
un  annuity  :  Nield  v.  Smith,  14 


(g)  See  ke  Whittaker,  21  C.  D. 
657,  663. 

{h)  lie  Hodgson,  31  C.  D.  177, 
183,  per  Sir  J.  Hannen.  And  see 
Lovesey  v.  Smith,  15  C.  D.  655. 
Be  Garnett,  31  C.  !•.  1.  Ee  Far- 
man,  57  L.  J.  Ch.  637,  639. 
Stephen's  Digest  of  Law  of  Evi- 
dence, 6th  edit.  p.  133.  See  pod, 
pp.  1902,  1903. 

(i)  Be  Finch,  23  C.  D.  267,  271, 
per  Jesse],  M.  R. 

(Jc)  L.  R.  8  Ch.  888. 


Ch.  I.  §  II.  J     Upon  the  Acts  of  the  Deceased.  1669 

however,  was  a  case  where  parol  evidence  was  tendered  for 
tbe  purpose  of  altering  the  terms  of  a  written  contract  made 
with  the  deceased,  Lord  Justice  James  said :  "  The  evidence 
given  is  the  parol  evidence  of  the  maker  of  a  promissory  note 
as  to  a  conversation  alleged  to  have  taken  pl»ce  between 
liimself  and  the  person  to  whom  the  note  was  given,  that 
person  being  dead.  Even  if  such  evidence  be  legally 
admissible  for  any  purpose,  the  interests  of  mankind,  in  my 
opinion,  imperatively  require  that,  unless  corroborated,  it 
should  be  wholly  disregarded.  Nobody  would  be  safe  in 
respect  of  his  pecuniary  transactions  if  legal  documents 
found  in  his  possession  at  the  time  of  his  death,  and 
endeavoured  to  be  enforced  by  his  executors  could  be  set 
aside,  or  varied,  or  altered  by  the  parol  evidence  of  the 
person  who  had  bound  himself.  It  would  be  very  c'asy  of 
course  for  anybody  who  owed  a  testator  a  debt  to  say,  'I 
met  the  testator,  and  he  promised  he  would  not  sue.'  'I 
met  the  testator  and  I  gave  him  the  money.'  '  I  met  the 
testator,  and  vu  consideration  of  something  ho  agreed  to 
relieve  me.'  The  interests  of  justice  and  the  interests  of 
mankind    require    that    such    evidence    should    be  wholly     :  ; 

disregarded."  ', 

If  a  person,  who  has  delivered  a  deed  as  an  escrow,  to  be  Liability  of 
handed  over  to  the  party  for  whose  use  it  is  made,  upon  the  ,^^an"who'im8 
performance  of  some  condition,  happen  to  die  before  the  delivered  a 

'■  '         jTt  deed  as  an 

performance  of  the  condition,  and  the  condition  be  ^ifterwards  escrow, 
performed,  the  deed  is  available  notwithstanding  thv3  death  of 
him  that  made  it  (Z). 

It  may  here  be  mentioned,  that  ii  a  testator  has  given  a  A  note  made 
promissory  note  in  this  form,  "I  promise  for  myself  and  my  fntMestby 
executors  to  pay  A.  B.  or  his  executors,  one  year  after  my  executors  at  a 

■»    •'  'J  J    certain  period 

death,  300^.,  with  legal  interest,"  and  no  proof  of  the  con-  from  the  tes- 
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{I)  By  Lord   EUenborougli,   in 
Copeland  v.  Stephens,  1  B.  &  A. 


606,  where  executor  appears  to  be 
printed  by  mistake  for  escrmv. 
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sideration  can  bo  given,  the  note  bears  interest  from  its  date, 
and  not  merely  from  the  testator's  death ;  for,  in  the  absence 
of  all  particular  proof,  it  must  be  presumed  that  the  note  was 
given  for  value  (in). 

The  death  of  the  surety  Aocn  not  per  sc  operate  as  a  revoca- 
tion of  a  continuing  guaranty  (;i),  and  his  executor  is  liable 
in  vespect  of  advances  made  after  the  testator's  death  (o). 

Although  upon  the  death  of  the  surety  no  express  notice  of 
the  death  has  been  given  by  the  executor,  still,  if  the  fact  of 
such  death  has  come  to  the  knowledge  of  the  creditor,  it 
seems  in  the  absence  of  express  provision  that  this  will 
operate  as  a  revocation  of  the  guaranty,  and  the  executor  will 
not  be  liable  for  subsequent  advances  made  thereunder  (  jj). 

But  a  guaranty,  the  consideration  for  which  is  given  once 
and  for  all,  cannot  be  determined  by  the  guarantor,  and  does 
not  cease  on  his  death  (q). 


(m)  Roffey  v.  Greenwell,  10  A. 
&  E.  222. 

(?i)  By  sect.  18  of  the  Partner- 
ship Act,  1890  (53  &  54  Vict.  c.  39), 
8.  48  of  which  Act  repeals  s.  4  of 
the  Mercantile  Law  Amendment 
Act,  1856,  it  is  enacted  that : — 
"  A  continuing  guaranty  or  cau- 
tionary obligation  given  either  to 
ft  firm  or  to  a  third  person  in  respect 
of  the  transactions  of  a  firm  is,  in 
the  absence  of  agreement  to  the 
contrary  revoked  as  to  future  trans- 
actions by  any  change  in  the  con- 


stitution of  the  firm  to  which, 
or  of  the  firm  in  respect  of  the 
transaction  of  which  the  guaranty 
or  obligation  was  given." 

(o)  Smith's  Merc.  Law,  9th  ed. 
474.  Bradbury  v.  Morgan,  1  H.  & 
C.  249.  Harrisa  v.  Fawcett,  L.  11. 
15  Eq.  311.  L.  R.  8  Ch.  866, 869, 
per  Mellish,  L.  J. 

(p)  Harriss  v.  Fawcett,  ubi  sup. 
Goulthart  v.  Clementson,  5  Q.  B.  D. 
42. 

(q)  Lloyd's  v.  Harper,  16  C.  D. 
290. 
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CHAPTEI?   THE   SECOND. 

OF  THE  LIABILITY   OF  AN  EXECUTOR  OR  ADMINISTRATOR 
WITH  RESPECT  TO  HIS   OWN  ACTS. 

SECTION     I. 

Of  the  Liability  of  an  Executor  or  Administrator  on  his 
men  Contracts. 

In  this  section  it  is  proposed  to  investigate,  First,  the 
liability  of  an  executor  or  aclministrator,  as  such,  in  respect 
of  his  own  contracts  as  executor  or  administrator  :  Secondly, 
The  personal  responsibility  of  the  executor  or  administrator 
on  his  own  contracts  («) . 

Ist,  As  to  the  liability  of  the  executor,  not  personally,  but  1st.  Of  the 
out  of  the  assets  of  the  testator.     It  seems  to  have  been  once  executor" as " 
considered,  that  wherever  an  action  was  brought  against  an  *"'=•''  °" '^i" 

"  "  own  contracts. 

executor  or  administrator,  on  promises  laid  to  have  been  made 
by  him  after  the  death  of  the  testator  or  intestate,  he  was 
chargeable  in  his  own  right,  and  not  in  his  representative 
capacity  (Z>).  The  more  modern  authorities  have,  however, 
established,  that,  in  several  instances,  the  executor  maybe 
sued,  as  executor,  on  a  promise  made  by  him  as  executor, 
and  that  a  declaration  founded  on  such  a  promise  will  charge 
the  defendant  no  further  than  a  declaration  on  a  promise  of 
the  testator. 
Thus  in  Dotvse  v.  Coxe  (bh),  the  declaration  stated  that  a 


(o)  Notwithstanding  the  change 
in  the  system  of  pleatling  since  the 
Judicature  Act,  it  has  been  thought 
more  convenient  to  leave  this 
section  as  it  stood  in  the  former 
editions  of  this  Work. 


(b)  See  Trewinian  v.  Howell, 
Cro.  Eliz.  91.  Hawkes  v.  Saun- 
ders, Cowp.  289.  Jennings  v.  New- 
man, 4  T.  R.  348. 

(bb)  3  Bing.  20.  S.  C.  10  Moore, 
272. 
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cause  (Icpencling  in  Chancery  in  which  Thomas  Biddlo  was  a 
party,  was  referred  to  arbitration,  and  that  it  was  one  of  the 
terms  of  submission  that  in  case  either  of  tho  parties  should 
die,  tho  death  was  not  to  abate  the  reference ;  that  Thoimis 
liiddle  died  before  tho  making  of  the  iiward ;  that  tho  arb'tiutor 
awarded  that  the  executor  should  pay  tho  plaintiff  2'2r)/.  out 
of  the  assets  of  Thomas  Biddlo  ;  and  that  being  so  liable,  tlio 
defendant,  executor  as  aforesaid,  promised  to  jmy  :  And  tlio 
Court  of  C.  B.  held  that  the  executor  was  not  charged  therely 
personally,  but  as  executor  only,  and  that  tho  judgmeui  must 
be  (/<•  honia  tcstatoris  (c). 

So  in  Powell  v.  Graham  (il),  one  count  of  the  declaration 
stated  a  promise  by  the  testator  in  his  lifetime,  that,  in 
consideration  the  plaintiff  would  enter  into  his  service  as  a 
nurse  and  housekeeper,  and  would  continue  to  servo  liiui 
till  his  deatu,  his  executor  should,  after  his  decease,  pay  the 
plaintiiV  20/.,  and  then  averred  tho  defendant's  liability  as 
execuior,  and  that  in  consideration  thereof  the  de/euihtnt 
jiromif<cd  to  pay  tho  plaiutitt'  that  sura,  whenever  he,  tho 
defendant,  as  executor,  should  be  requested  so  to  do :  Ami 
tho  Court  of  C.  B.  held,  that,  upon  this  count,  tho  dafemlant 
WHS  not  liable  individually,  but  as  executor  only :  And  in  tho 
same  case  the  Court  held,  and  it  is  now  fully  settled,  that  a 
count  averring  an  account  stated  between  tho  plaintiff  and 
tho  defendant  as  executor,  and  that  in  consideration  tlureof 
the  defendant  as  e.vceuior  promised  to  pay  tho  balance,  docs 
not  charge  him  personally ;  but  he  may  plead  plenc  adiitinis- 
tiarit,  and  the  whole  judgment  which  can  bo  given  in  favour 
of  the  plaintiff  is  de  hoiti.-i  tcstatoris  {e)  :  And  it  niakts  no 
difference  whether  the  account  bo  averred  to  have  been  stattd 
of    money    due    from    tho    testator    to    the    plaintiff  {/), 


((•)  This  jiulmuent  was  reviTBed 
in  K.  1$.,  but  on  a  ditl'tTcnt  prouud, 
the  Court  of  Error  dcclinin}?  to 
givi-  any  opinion  on  this  point :  6 
b.  &  0.  253. 

(d)  7  Taunt.  581.    S.  C.  1  B. 


Moore,  .105. 

(«)  Ashby  V.  Ashby,  7  D.  v^  C. 
444. 

(/)  Secar  i'.  Atkinson,  1  II.  Bl, 
102.  Kills  V.  Bowen,  Forrest. 
E.\ch.  lU'p.  08.    This  is  the  com- 
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or  of  money  duo   from   tho  defeudaut  as  executor  to  the 
plftiutiff(/;). 

So  it  should  seom  that  a  count  averring  that  the  defendant, 
as  executor,  was  indohtod  to  tho  plaintiflf  for  so  much  money, 
paid  by  tho  plaintiff  to  tho  uso  of  the  defendant,  as  executor, 
ami  that  in  consideration  thereof  tho  defendant,  as  executor, 
promised  to  paif,  charges  the  defendant  in  his  representative 
cliaracter  only,  and  that  he  may  plead  ptene  achniuistrarit  to 
it,  and  that  the  judgment  ought  to  be  de  bonis  testatoris  (h). 
For  instance,  suppose  two  persons  are  jointly  bound  as 
sureties,  and  the  one  dies,  and  the  survivor  is  sued  and 
obliged  to  pay  the  whole  debt :  In  such  case,  if  tho  deceased 
had  been  living,  the  survivor  might  have  sued  him  for 
contribution  in  an  action  for  money  paid ;  and  it  should 
therefore  seem  that  h('  is  entitled  to  sue  t'le  executor  of  the 
deceased  for  money  paid  to  his  uso  as  executor  (i).  Again, 
a  plaintiff  may  in  many  cases  have  an  advantage  in  pro- 
ceeding against  tho  assets  rather  than  against  the  executor 
personally:  tho  executor  in  his  individual  capacity  may  bo 
insolvent ;  in  his  character  of  executor  he  may  have  assets 
adequate  to  answer  any  claim :  and  when  the  money  is  paid 
to  his  use  as  executor,  justice  seems  to  require  that  the 
person  who  has  made  the  payment  should  have  the  liberty 
of  looking  to  the  fund  which  the  executor  has  in  that 
character  (k). 


1G08 


luon  luoili'  of   tU'clnriiij;    uf^ninst 
t'XCiUtiil'S   to   8HV0   tho   Slututo    (if 

Liiuitations,  I  H.  HI.  105. 

(y)  I'liwoU  I-.  Qrahiun,  7  Taunt. 
580.  Ashly  v.  Ashby,  7  15.  &  C 
''.44  :  but  dee  Rose  v.  Bowler,  1 
1  H.  Bl.  108.  2  Snund.  117,  h,  not'j 
to  Corytou  v.  Litheby. 

(/')  Ashby  r.  A8hl)y,  7  B.  &  ('. 
448,  449,  4r)l,  452  Thia  iioiut 
WL )  conceded  by  tho  counsel  and 
tlie  Court,  ill  Corner  r.  Shew,  3  JI. 
&  W.  3S0. 

(0  Ashby  r.  Ashby,  7  B.  &  C. 


449,  451,  452,  by  Bnyley,  J.,  and 
Littleduh',  J.  See  also  Batard  v. 
riawes,  2  E.  &  B.  287,  21)8,  wliero 
these  dicta  w»'iv  rejjartled  as  stixinj^ 
authority  for  hohlinj;,  that  if  one  of 
8e\  oral  co-eontractow  lie  conijHtlled 
by  suit  to  pay  the  whole  debt,  he 
may  sue  the  executors  of  another 
of  them,  who  h<is  died  before  |)«i/- 
iiu-nt  for  contribution. 

(A)  Ashby  v.  Ashby,  7  B.  &  L\ 
44i).  ihit  it  must  not  be  under- 
Btood  that  one  who  has  \md  otf  a 
debt  of   a    testator   or  advanced 
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But  a  count  alleging  that  the  defendant,  as  executor, 
was  indebted  to  the  plaintiff  for  so  much  money  lent  by 
the  plaintiff  to  the  defendant,  as  executor,  and  that  the 
defendant,  in  consideration  thereof,  as  executor  promised 
to  pay,  charges  him  personally,  and  he  cannot  plead  plene 
adininistravit,  and  the  only  possible  judgmeut  is  de  bonis 
propr'm  {I). 

And  so  it  is  of  a  count  which  charges  that  the  defendant, 
as  exemitor,  was  indebted  to  the  plaintiff  for  money  had  and 
received  by  the  defendant,  as  executor,  '  the  use  of  the 
plaintiff,  and  that  in  consideration  thereof,  the  defendant, 
as  executor,  promised  to  pay;  for  to  such  a  count  plene 
administravit  cannot  be  pleaded,  and  the  judgment  on  it 
must  be  de  bonis  propnis  {m).  But  in  Ashhy  v.  Ashhy  (n), 
Lord  Tenterden  said,  that  although  he  felt  himself  bound  by 
the  authorities  on  the  point,  yet  if  the  matter  were  quite 
new,  it  might,  perhaps,  be  as  well  to  hold  that  a  plaintiff 
might  elect  to  treat  the  receipt  of  the  money  as  an  act  done 
by  the  executor  in  his  character  of  executor,  and  take  his 
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money  to  an  executor  to  enable 
him  to  do  so,  can  follow  the  assets 
into  the  hands  of  another  to  whom 
the  executor  has  aliened  them  : 
Haynes  v.  Forshaw,  11  Hare,  104, 
ante,  p.  801,  note  (b). 

(0  Rose  V.  Bowler,  1  H.  Black. 
108.  Powell  V.  Graham,  7  Taunt. 
586.  An  executrix  of  a  testator 
kept  an  executorship  account  with 
a  bank,  and  having  a  power  iiudcr 
the  will  to  mortgage  the  real 
estate  in  aid  of  the  personalty  de- 
posited with  the  bank  the  title 
deeds  of  part  of  the  testator's  real 
estate  as  security  for  the  balance. 
The  account  having  been  consiider- 
ably  overdrawn  and  the  moneys 
to  a  great  extent  misapplied,  the 
bank  having  no  notice  of  such 
misapplicAtion,  and  the    security 


proving  insufficient  to  pay  the 
balance,  applied  to  prove  against 
the  testator's  estate  for  the  dif- 
ference. It  was  held  on  appeal 
by  L.JJ.  James  and  Mellish  that 
the  bank  was  not  entitled  to  prove, 
for  that  a  person  cannot  by  con- 
tract Avith  an  executor  acquire  a 
right  to  prove  against  the  estate, 
though  the  executor  has  power  to 
give  him  a  lien  on  specific  assets. 
Farhall  v.  Farhall,  L.  E.  7  CIi. 
123. 

(m)  Rose  v.  Bowler,  1  H.  Black. 
198.  Jennings  v.  Newman,  4  T. 
K.  347.     Brigden  v.  Poi-kes,  2  B. 

6  P.  424.     Powell  V.  Graham,  7 
Taunt.  585,  58(3.    Ashhy  v.  Asliby, 

7  B.  &  0.  444. 

(»i)  7  B.  &  C.  448. 
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chance  whether  he  would  get  paid  out  of  the  assets  or  not, 
and  that  if  ho  elected  so  to  treat  it,  then  he  must  show  that 
the  money  came  into  the  defendant's  hands  because  he  was 
executor:  And  Bayley,  J.,  concurred  in  this  opinion,  and 
put  the  following  case  :  "  Suppose  a  bill  payable  to  the 
testator  were  remitted  from  a  foreign  country,  half  the 
amount  applicable  to  the  personal  use  of  the  testator,  and 
the  other  half  to  be  paid  over  by  him  to  sjme  other  person  : 
Before  the  bill  arrives,  the  testator  dies,  and  his  executor 
receives  the  money ;  It  is  possible  that  he  may  not  have 
received  advice  as  to  the  mode  in  which  it  is  to  be  applied, 
until  after  he  has  applied  it  in  the  ordinary  course  of 
administration :  He  may  be  insolvent  in  his  individual 
capacity ;  and  it  would  be  hard  that  the  party,  under  such 
circumstances,  should  not  have  his  election  to  be  paid  out 
of  the  funds  of  the  testator  "  :  The  lean'ed  Judge,  however, 
proceeded  to  observe,  that  the  authorities  were  so  strong,  that 
he  felt  himself  bound  by  them,  although  his  reason  was  not 
convinced  (o) . 

Again,  a  count  upon  a  promise  by  the  defendant  as  exe- 
cutor, for  use  and  occupation  after  the  death  of  the  testator, 
has  been  held  to  charge  the  defendant  personally,  and  not 
in  his  character  of  executor  {f).     So  a  count  alleging  that 


(o)  7  B.  &  C.  45v).  Bnr.  Little- 
dale,  J.,  expressed  his  opinion  that, 
if  the  case  were  perfectly  new,  the 
defendant  ought  to  be  held  per- 
sonally liable  npon  the  count  in 
question ;  and  observed,  th.  ,r  where 
an  executor  receives  money  to  the 
use  of  a  particular  individual,  it 
operates  as  a  specific  appropriation 
of  that  money  belonging  to  the 
party,  and  he,  in  his  individual 
capacity,  must  be  liable  for  the 
money  so  received,  it  having 
nothing  to  do  with  the  accounts 
of  the  testator  :  7  B.  &  C.  452, 
453,  Perhaps  an  illustration  of 
W.E. — VOL.   11. 


this  view  may  be  found  in 
Churchill  v.  Bertrand,  3  Q.  B. 
568,  where  an  intestate  had 
granted  an  annuity  to  the  plain- 
tiff, and,  after  Ids  death,  his  ad- 
ministratrix procured  it  to  be  set 
aside  for  "  defect  in  the  memo- 
rial ;  and  it  was  held  that  the 
consideration  money  fo"  the  an- 
nuity could  not  be  recovered  back 
as  money  had  and  received  hj  the 
ivtcstate  for  the  use  of  the  plain- 
tiff. 

(p)  Wigley  V.  Ashton,  3  B.  & 
A.  101.     But  see  Atkins  v.  Hum- 
phrey, 2  C.  B.  054. 
*  3d 
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2.  Of  the  per- 
sona! liability 
of  an  executor 
on  his  own 
promise : 


Of  the  Liahilitij  of  an  Executor    [Pt.  iv.  Bk,  ii. 

the  defendant,  as  executor,  was  indebted  to  the  plaintiff  for 
(foods  sold  and  delivered  by  the  plaintiff  to  the  defeadtint 
as  executor,  at  his  request,  or  for  work  done  and  materials 
for  the  same  useu  and  provided  by  the  plaintiff  for  the 
defendant,  as  executor,  at  his  request,  and  that  the  defendant, 
as  executor,  promised  to  pay,  charges  the  defendant  in 
his  personal  and  not  in  his  representative  character ;  for 
such  a  claim  must  necessarily  be  for  debts  due  from  the 
defendant  in  his  own  right,  as  no  goods  can  be  sold  to  or 
work  performed  for  another  in  his  representative  character  (</). 
The  common  count  for  interest  charges  the  executor  per- 
sonally ;  for  it  alleges  a  forbearance  at  his  request :  But  a 
count  charging  that  the  defendant  is  indebted  as  executor 
on  a  contract  by  the  testator  to  pay  interest  as  long  as 
the  ^'-cbt  should  be  forborne,  charges  him  ah  executor 
only  (/•). 

In  actions  like  those  above  mentioned,  which  are  brought 
againct  an  executor,  in  the  character  of  executor,  to  recover 
the  demand  out  of  the  testator's  estate,  a  promise  by  the 
executor  is  a  mere  nudum  pactum,  if  there  were  no  assets  (s). 
But  it  is  not  necessary  to  aver  in  the  declaration  that  the 
defendant  had  assets  (t). 

2ndly,  It  is  now  proposed  to  investigate  the  personal 
responsibility  of  an  executor  or  administrator,  arising  from 
his  own  contracts. 

A  promise  by  an  executor  or  administrator  to  pay  a  debt 
of  the  testator,  or  to  answer  damages,  will  not  make  him 
personally  liable,  unless  there  be  a  sufficient  consideration 
to  support  the  promise  :  For  a  bare  promise  by  the  executor 


(5)  Comer  v.  Shew,  3  M.  &  W. 
350.  See  yo»<,p.  1677,  et  seq.  as  to 
charging  an  executor  for  the  ex- 
penses of  the  funeral. 

(r)  Bignell  v.  Harpur,  4  Exch. 
773. 


(1)  to  Forth  V.  Stanton.  Pearson 
V.  Henry,  5  T.  R.  8.  Einn  v 
Hughes,  7  T.  R.  350,  note  (a). 

(0  Powell  V.  Grahnni,  7  Taunt 
580.  Dowse  v.  Coxe,  3  Bingli.  20, 
See   also    Pinchon's  case,  9  Co. 


(«)  1   Saund.  210,  c.  211,  note      90,  6. 
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does  not  make  him  liable  out  of  his  own  estate,  but  he  is 
fltill  chargeable  only  as  executor,  and  to  the  extent  of  the 
assets  in  his  hands,  in  the  same  manner  as  he  would  have 
laeen  had  no  such  promise  been  made  {ii).  And  by  the 
Statute  of  Frauds,  the  executor  or  administrator  will  not 
1)6  liable,  unless  the  promise  is  in  writing.  It  is  clear,  how- 
ever, that  although  the  promise  be  in  writing,  it  is  of  no 
more  effect  since  the  statute  than  before,  unless  it  be  by  deed 
or  there  be  a  good  consideration  for  it.  Hence,  since  the 
statute,  there  are  two  things  necessary  for  the  validity  of 
the  promise  of  the  executor  or  administrator  to  pay  the 
debt  of  the  testator,  or  answer  damages,  out  of  his  own 
estate :  1st,  the  common  law  requires  that  there  should  be 
8  sufficient  consideration  to  support  the  promise ;  2nd,  the 
statute  adds  a  still  further  requisite,  that  the  promise  should 
be  in  writing  (x).  It  is  therefore  expedient  to  examine,  in 
the  first  place,  what  is  a  valid  consideration  for  a  promise 
by  an  executor  or  administrator  to  charge  him  de  bonia 
propnis :  and  then  to  inquire  what  is  a  reduction  of  the 
promise  into  writing,  sufficient  to  satisfy  the  Statute  cf 
Frauds. 

Before  entering  upon  this  inquiry,  it  may  be  remarked, 
that  a  promise  by  an  administrator,  bj  word  of  mouth,  made 
before  adminisi ration  granted,  may,  under  certain  circum- 
stances, be  binding  upon  him  afterwards  :  Thus  in  Tomlinson 
V.  Gill  (y),  a  person  promised  the  widow  of  an  intestate,  that 
if  she  would  permit  him  to  be  joined  m  the  letters  of 
administration,  he  would  make  good  any  deficiency  of  assets 
to  discharge  the  intestate's  debts;  And  Lord  Hardwicke 
held  Ihat  this  promise  was  not  within  the  Statute  of  Frauds, 
because  the  party  promising  was  not  administrator  at  the 
time  of  making  the  promise ;  and  it  was  no  answer  to  say 
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(«)  Reech  v.  Kennegal,  1  Ves. 
Sen.  126. 

(.x)  29  Car.  II.  c.  3,  s.  4.  Rann 
V.  Hughes,  4  Bro  P.  C.  27,  Toml. 
■edit.    S.  C.  7  T.  R.  350,  note  (a). 


Hawkes  v.  Saunders,  Cowp.  289. 
Philpot  V.  Briant,  4  Bingh.  717. 
But  see  Herbert  v.  Powis,  1  Bro. 
P.  C.  365,  Toml.  edit 
(y)  Ambl.  330. 
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what  is  a  suffi- 
cientconsidera- 
tion  for  >■" 
promise : 
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that  he  was  administrator  afterwards  (z) :  His  Lordship 
further  held,  that  this  was  an  engagement  which  could  be 
made  good  only  in  a  Court  of  Equity ;  because  it  was  not 
made  to  the  creditors,  who  could,  therefore,  claim  only 
through  the  widow;  but  that  they  were  entitled  in  equity 
to  the  performance  of  the  promise  made  to  her ;  because  it 
was  to  be  considered  there  as  made  to  her  in  trust  for 
them  {a). 

1st,  What  is  a  valid  consideration  :  If  a  creditor,  at  the 
request  of  an  executor,  forbears  to  sue  him,  that  is  considered 
a  sufficient  consideration  to  charge  him  de  bonis  proprm, 
whether  he  has  assets  or  not  at  the  time  of  the  promise ;  and 
therefore  it  is  not  necessary  to  aver  in  the  declaration  that 
he  had  assets :  As  if  A.,  to  whom  the  testator  was  indebted, 
comes  to  the  executor,  and  says  that  he  intends  to  sue  him 
for  the  debt,  whereupon  the  executor  promises,  in  considera- 
tion that  the  plaintiff  will  forbear  him  for  a  reasonable  time, 
to  pay  him,  and  A.  accordingly  forbears  to  sue  him  for  a 
reasonable  time,  that  is  a  good  consideration  to  charge  the 


I       fT 


(k)  See  ante,  pp.  342,  551,  552, 
as  to  the  difference  between  the 
relation  of  probate  and  letters  oi 
administration  to  the  death  of  tlie 
testator  and  intestate. 

(a)  This  case  was  recognised  by 
Lord  Northington  in  Griffith  v. 
Sheffield,  1  Eden,  77  ;  and  by  Sir 
AV.  Grant,  in  Gregory  v.  Willianis, 
3  Meriv.  590.  A  promise,  however, 
by  a  party  who  is  neither  the  exe- 
cutor nor  administrator,  to  pay  a 
debt  of  a  deceased  person,  is  merely 
nudum  pactum;  and  even  if  such 
a  party  should  give  his  promissory 
note  to  the  creditor  for  the  debt 
without  any  other  consideration 
for  making  it,  the  payment  of  the 
note  cannot  be  enforced  by  the 
payee,  if  at  the  time  of  the  making 
thereof  there  was  no  personal  re- 


presentative of  the  debtor  :  Nelson 
V.  Serle,  4  Mees.  &  \V.  795,  over- 
ruling Serle  v.  Waterworth,  ibid.  9. 
Ante,  p.  213,  note  {g).  If,  indeed, 
the  note  be  made  payable  at  a 
future  date,  and  the  maker  be  en- 
titled to  take  out  administration,  as 
being  the  widow  or  next  of  kin  of 
the  debtor,  perhaps  the  creditoi 
might  enforce  the  note ;  because 
the  effect  of  giving  it  is  to  pre- 
clude the  payee  during  its  cur- 
rency from  suing  the  maker,  in 
case  the  latter  should  take  out 
administration :  4  M.  &  W.  9. 
Where  a  widow  gave  a  promissory 
note  "  for  value  received  by  lay 
late  husband,"  it  was  held  that  the 
note  was  valid  on  the  face  of  it : 
Ridout  V.  Bristow,  1  Or.  &  Jerv. 
231,  post,  p.  1671,  note  ()»). 
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defendant,  in  an  action  upon  the  case,  out  of  his  own  estate, 
without  assets ;  for  by  this  promise  it  is  intended  as  well  to 
forbear  to  sue  the  executor,  as  to  forbear  the  debt;  and  a 
forbearance  of  a  suit  is  a  good  consideration,  without  assets 
at  the  time  of  the  promise  (h).     So  if  a  man  declares  upon 
a  promise  against  an  administrator,  that  the  intestate  was 
indebted  to  him  in  101.  by  bond,  and  died,  and  the  defendant 
being  his  administrator,  in  consideration  of  the   premises, 
aud  that  the  plaintiff  tcould  spare  him  till  such  a  time  after, 
promised  to  pay  him  the  debt ;  and  averB  that  he  spared  him 
till  the  time,  and  the  defend&nt  had  not  paid  him,   &c., 
though  he  did  not  say  that  he  would  spare  him  the  debt,  or 
to  sue  him,  yet  it  shall  be  so  intended,  and  therefore  the 
consideration  is  good  (c).     So  it  was  said  by  Hale,  C.  J., 
that  though  a  bare  accounting  by  the  executor  with  a  creditor 
of  his  testator  will  not  bind  the  executor  to  pay  de  bonis 
^ropriis,   yet  a  promise   in    consideration    of    forbearance 
will  (d).    Also  where  the  plaintiff  having  a  debt  owing  to 
him  from  the  testator  on  a  simple  contract,  the  executor,  in 
consideration  the  plaii'iff  would  forbear  to  sue  him  until 
such  a  time,  promised  to  pay,  and  the  plaintiff  averred  that 
he  did  forbear  accordingly,  this  is  a  good  promise :  but  if  the 
heir  had  promised,  on  forbearance  of  the  suit,  to  pay  this 
debt,  no  assumpsit  would  have  been  against  him,  because 
without  consideration ;  for  the  heir  is  not  chargeable  to  any 
debt  without   specialty  (e).     So   where    in    assumpsit,  the 
plaintiff  declared,  that  J.  S.  devised  a  legacy  to  him,  and 
made  the  defendant  executor,  and  the  plaintiff  intending  to 
sue  him  for  the  legacy,  the  defendant,  in  consideration  of 
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(6)  JohnBou  V.  Witchcott,  1 
EolL  Abr.  24,  tit.  Action  sur 
Case  (V.),  pi.  33,  upon  a  demurrer, 
where  the  defendant  pleaded  that 
he  had  no  assets  when  the  promise 
was  made.  It  is  said  in  Bane's 
case,  9  Co.  94,  a,  that  if  there  be 
no  assets,  it  shall  be  givei'  in  evi- 
dence: hut  thic  opinion  has  been 


overruled  since :  See  the  cases  in 
the  text,  supra. 

(c)  Gardener  v.  Tenner,  1  Roll. 
Abr.  15,  tit.  Action  sur  Case  (S.), 
pi.  3.  Chambers  v.  Leversage,  Cro. 
Eliz.  644. 

(rf)  Hawes  v.  Smith,  2  Lev.  122. 

(e)  Fish  V,  Richardson,  Yelv.  66, 
66. 
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forbearance,  promised  to  pay  him ;  the  defendant  pleaded 
divers  bonds  and  judgments,  and  no  assets  ultra;  upon 
which  the  plaintiff  demurred,  and  had  judgment  without 
argument ;  for  it  was  not  material  whether  he  had  assets  or 
not ;  for  he  was  charged  upon  his  own  promise,  in  considera- 
tion of  forbearance ;  and  a  forbearance  of  a  suit  for  a  legacy 
was  a  sufficient  consideration ;  although  it  was  said,  that  if 
it  had  appeared  by  the  declaration  that  the  plaintiff  had  no 
cause  of  action,  the  forbearance  would  not  be  sufficient  (/). 
It  is  true  that  it  is  now  settled  that  no  action  at  law  lies  for  a 
general  legacy  (</),  but  in  this  case  the  forbearance  might  have 
been  to  sue  in  Chancery,  or,  formerly,  in  the  Ecclesiastical 
Court,  for  the  legacy,  and  then  the  consideration  may, 
perhaps,  be  a  good  one  (/<).  So  if  A.  together  with  B.  is 
bound  to  C.  for  the  proper  debt  of  B.,  and  A.  pays  the  money, 
and  B.  dies  and  makes  D.  his  executor,  and  D.,  in  considera- 
tion that  A.  w  11  forbear  to  sue  him  until  such  a  time, 
promises  to  pay  him,  this  is  sufficient  consideration  to 
support  the  promise  (i).  So  if  an  executor  be  indebted  to 
J.  S.  in  lOOZ.  who  demands  the  money,  the  executor  is 
chargeable  only  in  respect  of  assets,  and  not  otherwise; 
but  if  he  promises  to  pay  the  debt  at  a  future  day,  it  becomes 
hia  oion  debt,  and  to  be  satisfied  out  of  his  oton  estate  (k). 
So  B.  having  died  indebted  to  G.  for  work  and  labour  done, 
his  executors  signed  the  following  memorandum  on  the  back 
of  G.'s  account :  "  Mr.  G.  having  consented  to  wait  for  the 
payment  of  the  within  account,  we,  as  the  executors  of  B,, 
engage  to  pay  Mr.  G.  interest  for  the  same  at  51.  per  cent. 
until  the  same  is  settled : "  And  it  was  held,  that  the 
executors  were  personally  liable  to  pay  the  debt  and 
interest  (I). 


(/)  Davis  V.  Reyner,  2  Lev.  3. 
S.  C.  nomine  Davis  v.  Wright,  1 
Ventr.  120.    2  Keb.  758. 

{g)  Deeks  v.  Strutt,  5  T.  R.  690. 
See  post,  pp.  1828,  1829. 


Barber  v.  Fox. 

(i)  Scott  V.  Stevens,  1  Sid.  89. 

(k)  Goring  v.  Goring,  Yelv.  11. 
See  Reech  v.  Kennegal,  1  Ves.  Sen. 
126. 


{h)  See  2  Saund.  137,  d.,  note  to         (l)  Bradly  v.  Heath,  3  Sim.  543. 


>  ft 


Ch.  11.  §  I.]        On  his  own  Contracts. 

Accordingly,  where  two  executors  gave  a  promissory  note 
to  the  plaintiff  in  the  following  words,  "  As  executors  to  the 
late  T.  T.,  we  severally  and  jointly  promise  to  pay  to  N.  C. 
the  sum  of  200^.  on  demand  %Dith  lawful  interest  for  tho 
same  :  And  the  Court  of  C.  B.  held  that  they  were  person- 
ally Uable  on  the  instrument,  upon  the  ground  that  tho 
promise,  from  the  circumstance  of  interest  being  added, 
necessarily  imported  a  payment  at  a  future  day,  and  an 
executor  promising  to  pay  a  debt  at  a  future  day  makes  the 
debt  his  own  {m). 
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(m)  Chillis  V.  Monins,  2  Broil.  & 
Bing.  460.  S.  C.  5  Moore,  281. 
See  also  Barnard  v,  Puml'rett,  5 
M.  &  Cr.  71.  Lucas  v.  Williams, 
3  Giff.  151.  See  also  Ridout  v. 
Bristow,  1  Cr.  &  J.  231,  where  a 
widow  had  given  a  promisso'-v  note 
for  "value  received  by  my  late 
husband ; "  and  it  was  held  that 
the  note  was  valid  on  the  face  of 
it ;  and  Bayley,  J.,  said,  "  If  an 
administratrix  takes  upon  herself 
to  give  a  security,  which  may  have 
the  effect  of  inducing  forbearance, 
and  which  purports  to  bind  her 
individually,  is  it  competent  for 
her  to  say,  you  must  prove  assets  I 
To  my  mind,  the  act  of  giving  such 
a  security,  supersedes  the  necessity 
of  an  investigation  as  to  there 
being  assets  :  It  seems  to  me  that 
the  words  •  value  received  by  my 
late  husband,'  do  not  make  the 
proof  of  assets  necessary ;  and  I 
go  still  further  and  say,  that  it  was 
not  competent  for  her  to  show  that 
there  were  no  assets."  But  where 
an  executrix  gave  an  acceptance 
for  a  debt,  due  from  her  testator, 
taking  an  engagement  from  the 
drawer  to  renew  the  bill  from  time 
to  time,  until  sufficient  effects  were 
received  from  the  estate  o'  the  tes- 
tator, it  was  held  that  this  meant 


sufficient  effects  in  the  ordinary 
course  of  administration  ;  and  that 
she  had  not  precluded  herself  from 
first  applying  assets  to  pay  3,0U0Z., 
to  trustees  for  her  own  use,  in  dis- 
charge of  a  bond  given  by  her  hus- 
band before  marriage  to  that  effect, 
before  she  paid  the  acceptance : 
Bowerbank  v.  Monteiro,  4  Taunt. 
844.  Where  a  bill  is  endorsed  to 
a  person  as  executor,  and  he  again 
endorses  it,  he  becomes  personally 
liable,  unless  he  endorses  it  in  such 
terms  as  to  negative  personal  lia- 
bility :  Bills  of  Exchange  Act, 
45  &  46  Vict.  c.  61,  s.  31  (5).  See 
sect.  16  (1)  as  to  endorsements 
linnting  or  negativing  liability. 
And  by  sect.  26  (1)  of  this  Act,  it 
is  enacted  that  where  a  person 
signs  a  bill  as  drawer,  endorser,  or 
acceptor,  and  adds  words  to  his 
signature  indicating  that  he  signs 
for  or  on  behalf  of  a  principal,  or 
in  a  representative  character,  he  is 
not  personally  liable  thereon  :  but 
the  mere  addition  to  his  signature 
of  words  describing  him  as  an 
agent,  or  as  filling  a  representative 
character,  does  not  exempt  him 
from  personal  liability.  See  King 
V.  Thom,  1  T.  R.  489.  Alexander 
V.  Sizer,  L.  R.  4  Ex.  102. 
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Again,  where  the  plaintiff  declared  in  assumpsit  that  tho 
defendant's  testator  was  indebted  to  A.,  who,  after  the 
testator's  death,  assigned  the  debt  to  the  plaintiff,  and 
appointed  him  to  receive  it  to  his  own  use,  and  that  the 
defendant,  in  consideration  that  the  plaintiff  would  accept  the 
defendant  as  his  debtor,  promised  to  pay  it  to  the  plaintiff; 
it  was  held  that  this  was  not  a  sufficient  consideration  to  sup- 
port the  promise,  so  as  to  charge  the  defendant  de  bonis 
propriis  (ii) :  But  if  the  promise  had  been  in  consideration  of 
forbearance  by  such  assignee  of  the  ^ebt  to  sue  the  executor 
or  administrator,  that  would  have  been  sufficient  (o) :  for  it  is 
sufficient,  in  the  case  of  any  other  debtor,  whom  the  assignee 
of  the  debt  forbears,  at  his  request,  to  sue(2)). 

So  where  the  plaintiff  declared  in  assumpsit  that  the 
husband  of  the  defendant  was  indebted  to  the  plaintiff  in  50/. 
for  beer,  and  died  intestate,  and  administration  was  com- 
mitted to  the  defendant,  and  that  afterwards,  she,  in  consi- 
deration that  the  plaintiff  would  deliver  to  her  six  barrels  of 
beer,  promised  to  pay  to  the  plaintiff,  as  well  the  501.  due  by 
the  intestate,  as  for  the  six  barrels  delivered  to  herself,  and 
that  he  thereupon  delivered  the  six  barrels  ;  it  was  held  that 
the  action  was  well  brought  against  her  on  her  own  assumpsit, 
and  that  the  judgment  should  be  for  both  debts  de  bonis 
propriis  (q). 

So  where  an  attorney  delivered  up  deeds  to  an  executor, 
which  he  was  not  obliged  to  do  till  the  bill  was  paid,  and 
these  deeds  were  of  great  use  to  the  executor  in  several 
suits  which  were  then  carrying  on ;  it  was  held,  that  this 
was  a  sufficient  consideration  to  make  the  executor  liable  to 
the  attorney'a  whole  demand,  whether  there  were  assets  or 
not(r). 


(n)  Forth  v.  Stanton,  1  Saund. 
210. 

(o)  Pitt  V.  Bridgwater,  1  Roll. 
Abr.  20,  pi.  11.  Russel  v.  Had- 
dock, 1  Lev.  188.  1  Saund.  210, 
note  (1). 

(p)  Reynolds  v.  Proseer,  Hardr. 


71.  Oble  V.  Dittlesfield,  1  Ventr. 
153.    1  Saund.  210,  note  (1). 

(q)  Wheeler  v.  Collier,  Cro.  Eliz. 
406. 

(r)  Hamilton  v.  Incledon,  4  Bro. 
P.  C.  4,  Toml.  edit. 


Cli.  11.  §  I-]        0)1  his  own  Contracts. 

It  should  seem  that  the  having  assets  is  a  good  considera- 
tion for  a  promise  by  an  executor  or  administrator  to  pay  a 
debt  of  the  deceased,  or  to  answer  damages  out  of  the  execu- 
tor's own  estate:  Thus  in  Reech  v.  Kcnncgal{8),  Lord 
Hardwicke  observed,  "  At  law,  if  an  executor  promises  to  pay 
the  debt  of  his  testator,  a  consideration  must  be  alleged  :  as 
of  assets  come  to  his  hands  /  or  of  forbearance ;  or  if  an 
admission  of  assets  is  implied  by  the  promise;  otherwise  it 
will  be  but  nudiuii  pactum,  and  not  personally  binding  upon 
the  executor."  So  it  was  held  in  Atkins  v.  Hill  (t)  and  in 
Thwkcs  V.  Saunders  («),  that  the  circumstance  of  the  executor 
having  assets  sufficient  to  pay  all  the  debts  and  legacies, 
was  a  sufficient  consideration  to  support  a  promise  to  pay  a 
legacy,  so  as  to  render  the  executor  individually  liable  on  that 
promise  in  an  action  at  law  (.< ) :  And  although  the  doctrine 
of  these  cases,  as  far  as  uLd  liability  of  an  executor  to  be 
sued  at  law  for  a  general  legacy,  has  been  since  exploded  (y), 
yet  it  should  seem  that  their  authority,  with  respect  to  the 
sufficiency  of  the  consideration  in  question  to  support  a  pro- 
mise to  pay  debts,  remains  unimpeached.  The  consequence 
is,  that  if  an  executor  or  administrator  promises,  in  writing, 
that,  in  consideration  of  having  assets,  he  will  pay  a  particular 
debt  of  the  testator  or  intestate,  he  may  be  sued  on  this  pro- 
mise in  his  individual  capacity,  and  the  judgment  against  him 
will  be  de  bonis  propriis  (z). 

It  may  here  be  observed,  that  in  cases  like  the  above- 
mentioned,  where  the  nature  of  the  debt  is  such  as  necessarily 
to  make  the  defendant  liable  personally,  the  judgment  will  be 
de  hotiis  propriis,  although  he  be  charged  as  promising  as 
executor  (a). 
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(«)  1  Yes.  Sen.  126. 

(0  Co^vp.  284. 

(u)  Cowp.  289. 

(x)  See  also  Accord.  Barnard  v. 
Pumfrett,  5  M.  &  Cr.  71,  ^Jer  Lord 
Cottenham. 


(y)  See  post,  p.  1828. 

(z)  Trewinian  v.  Howell,  Cro. 
Eliz.  91.  And  see  Rann  v.  Hughes, 
7  Term  Rep.  350,  note  (a). 

(a)  Powell  V.  Graham,  7  Taunt. 
686.    Wigley  v.  Aahton,  3  B.  &  A. 
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It  remains  to  consider  2ndly,  What  is  a  sufEcient  reduction 
into  writing  of  the  promise  of  an  executor  or  adminiBtrutor. 
The  fourth  section  of  the  Statute  of  Frauds  (29  Car.  II.  c. 
8),  enacts  (.inter  alia),  "  that  no  action  should  be  brought, 
whereby  to  charge  any  executor  or  administrator,  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant,  upon  any  special  promise 
to  answer  for  the  debt ,  default  or  miscarriage  of  another  per- 
son, &c.,  &c.,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized." 

The  word  "agreement"  used  in  this  section  means  the 
consideration  of  the  promise  (b) :  and,  therefore,  it  was  held 
in  the  case  of  Wain  v.  Warlters  (c),  that  the  consideration  of 
the  promise,  as  well  as  the  promise  itself,  must  be  in  writing, 
otherwise  it  is  void :  This  doctrine  was  very  much  doubted 
in  several  subsequent  cases,  but  was  fully  established  by 
subsequent  decisions  (d).  It  was  however,  sufficient,  if  the 
consideration  could  Ik;  gathered  from  the  whole  tenor  of  the 
writing ;  and  it  was  held  that  it  was  not  necessary  that  it 
should  be  stated  on  the  face  of  it  in  express  terms  (c).  This 
rule  having  proved  a  grievance  it  was  enacted  by  stat.  19  &  20 
Vict.  c.  97  (Mercantile  Law  Amendment  Act),  a.  3,  that  no 
special  promise  to  answer  for  the  debt,  defaidt,  or  miscarriage 
of  another  person,  shall  be  deemed  invalid,  by  reason  only  that 
the  copsideration  for  such  promise  does  not  appear  in  writing 
or  by  I  ocessary  inference  from  a  written  document. 

Personal  This  may  be  the  proper  place  to  consider  how  far  an 

of  executor  on    executor  or  administrator  is  liable   upon  a  submission  to 

101.  Corner  v.  Shew,  3  M.  &  W.  (d)  Saunders    v.    Wakefield,   4 

360.  Bam.  &  Aid.  596.    1  Saimd.  211, 

(6)  1  Saund,  211,  note  (2).  note  (d), 

(c)  5  East,  10.  (e)  1  Saund.  211,  note  {d). 


Ch.  II.  §  I- J        On  his  own  Contracts. 
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arbitration  of  a  claim  upon  him  as  the  representative  of  the  n  submission 
deceased.  Where  the  executor  submits  in  broad  terms,  to 
pay  whatever  caall  be  awarded,  and  the  arbitrator  awards 
that  be  shall  pay  a  certain  sum,  he  is  personally  bound  to 
perform  the  award,  whether  ho  has  assets  or  not  (/) ;  For 
if  an  executor  or  administrator  thinks  fit  to  refer  generally 
all  matters  in  dispute  to  arbitration,  without  protesting 
agaiust  the  reference  being  taken  as  an  admission  of  assets, 
it  will  amount  to  such  an  admission  (g).  Thus  in  liarrij  v. 
Rush  (/<),  an  action  af  debt  was  bought  on  a  bond  given  by 
the  defendant,  by  which  he,  as  administrator,  bound  himself, 
his  heirs,  &c. :  The  condition,  after  reciting  that  the  plaintiff 
and  defendant  had  agreed  to  submit  to  arbitration  certain 
disputes  which  had  arisen  between  the  plaintiif  and  the 
defendant's  intestate,  touching  certain  articles  of  agreement 
between  the  intestate  and  the  plaintift''s  testator,  was  for 
the  performance  of  an  award  to  be  made  by  the  arbitrators 
concerning  the  matters  assigned,  and  also  concerning  all 
other  matters,  &c.,  between  the  said  parties :  The  declaration 
stated,  that  the  arbitrator  had  awarded  that  the  defendant,  as 
administrator,  should  pay  to  the  plaintiff,  as  executrix,  298Z. 
on  the  27th  June  following,  and  that  the  parties  should 
execute  general  releases :  The  defendant  pleaded  plene 
admimatravit,  and  that  at  the  time  of  entering  into  the  bond, 
he  had  no  assets  :  To  this  plea  there  was  a  demurrer  :  And 
the  Court  of  K.  B.  held  that  the  plea  was  bad  ;  on  the  ground 
that  the  bond  was  a  personal  engagement  by  the  defendant 
to  perform  the  award.  So  in  Worthington  v.  Barlow  {i), 
where  the  arbitrator,  undor  a  reference  between  A.,  a  claimant 
on  the  estate  of  an  intestate,  and  B.  the  administrator  ascer- 
tained the  amount  of  the  demand,  and  directed  that  B. 
should  pay  it ;  it  was  held  that  B.  could  not  afterwards 
object  that  he  had  no  assets,  but  that  he  might  be  attached 


(/)  See  Lord  Kenyon's  judg- 
ment, in  Pearson  i>.|Henry,  5  Term 
Eep.  7. 

(fli)  By  Lord  Eldon  in  Robson  v. 


,  2  Rose,  50.     See  also  W'ans- 

borough  V.  Dyer,  2  Chitt.  Rej).  40. 

(fc)  1  Term  Rep.  691. 

(t)  7  Term  Rep.  453. 


^! 


i  I 


111    .     |.<.! 


i:  i 


1} 


ili 


■I  i 


1676 


Of  the  Liability  of  an  Executor    [Pt.  iv.  Bk.  ii. 


r  ■;  ■ 


W 


for  nonpayment :  And  Lord  Kenyon  said,  that  as  the  arbi- 
trator had  awarded  the  defendant  to  pay  the  amount  of  the 
plaintiff's  demand,  it  was  equivalent  to  determining,  as 
between  these  parties,  that  the  administrator  had  assets  to 
pay  the  debt.  So  in  liiddell  v.  Sutton  (k),  an  administratrix 
referred  to  the  final  award  of  an  arbitrator  certain  disputes 
between  the  plaintiff  and  herself  as  executrix,  to  be  finally 
settled  by  the  said  arbitration :  The  arbitrator  found  a 
balance  due  from  the  defendant  to  the  plaintiff,  and  'vithout 
finding  assets,  awarded  her  to  pay  it  on  or  before  a  certain 
day :  And  the  Court  of  Common  Pleas  held  that  plene 
administravit  was  no  bar  to  an  action  on  the  award. 

But  the  personal  liability  of  the  executor  or  administrator 
may  obviously  depend  not  only  on  the  terms  of  the  sub- 
mission, but  also  on  those  of  the  award.  Thus  in  Pearson  v, 
IFeitry  (1),  the  defendant,  as  administrator,  submitted  to  an 
award,  and  the  arbitrator  awarded  that  a  certain  sum  was 
due  from  the  intestate's  estate,  without  awarding  that  the 
administrator  was  to  pay  it:  And  it  was  held  that  the 
administrator  was  not  thereby  precluded  from  denying  that  he 
had  assets  (m).  So  in  Love  v.  Iloncybourne  (n),  a  cause 
and  all  matters  in  difference  between  the  plaintiff's  testator 
and  the  defendant  were  referred  to  arbitration  by  a  Judge's 
« rder,  and  the  arbitrator,  upon  an  investigation  rf  the 
accounts,  ascertained  that  there  was  a  certain  balance  against 
the  testator,  and,  by  his  award,  directed  the  plaintiff  to  pay 
that  sum  out  of  the  assets,  on  or  before  a  certain  day :  The 
Court  was  moved  to  set  aside  this  award  for  uncertainty,  on 
the  ground  that  the  arbitrator  had  not  ascertained  whether 
there  wsre  any  assets  in  the  hands  of  the  executor  to  pay  the 
sum  awarded  :  The  Court  refused  to  set  aside  the  award,  on 
the  ground  that  although  in  that  respect  it  might  be  uncertain, 
yet  that  would  not  vitiate  the  other  part  of  the  award,  which 
was  unquestionably  certain,  namely,  that  part  which  found 


(k)  6  Bins;.  20C. 

(0  5  T.  R.  6. 

(m)  See  Worthington  v.  Barlow, 


7  T.  R.  453. 
(m)  4  Dowl.  &  Ryl.  814. 


if 


Oh.  n.  §  I.]        On  his  own  Contracts. 

that  the  plaintiff,  as  executor,  was  indebted,  upon  a  balance 
of  accounts,  to  the  defendant :  But  Lord  Tenterden  observed, 
that  it  appeared  to  him,  that  the  latter  part  of  the  award  did 
not  conclude  the  question  of  assets,  but  left  it  open :  And 
Holroyd,  J.,  remarked  that  the  arbitrator  had  awarded  that 
the  money  should  be  paid  by  the  plaintiff  out  of  the  assets 
upon  a  day  which  he  fixed,  i.  e.  if  there  were  any  assets  in 
his  hands  at  that  time ;  and  that  7f  the  plaintiff  had  fully 
administered  at  that  time,  he  would  not  bo  bound  to  pay  (o). 

It  was  held  by  the  Court  of  K.  B.  in  Gardner  v.  Baillie  {p), 
that  a  power  of  attorney  from  an  executor,  to  ask,  demand, 
sue  for  and  receive  all  sums  due  to  him  as  executor,  and  to 
do  all  further  acts  for  receiving  debts,  &c.,  with  power  to  do 
and  act  touching  the  premises  as  effectually  as  the  principal 
could  do,  does  not  authorize  the  attorney  to  bind  his 
principal,  by  accepting  bills  for  debts  due  from  his  testator. 
But  in  Howard  v.  Baillie  (q),  the  Court  of  Common  Pleas 
inclined  to  hold,  that  a  letter  of  attorney  given  by  an 
executor  to  A.,  enabling  him  to  transact  the  affairs  of  the 
testator,  in  the  name  of  the  executor,  ad  executor,  and  to  pay, 
discharge,  and  satisfy  all  debts  due  from  the  testator,  con- 
veyed a  sufficient  authority  to  A.  to  accept  a  bill  of  exchange, 
in  the  name  of  the  executor,  drawn  by  a  creditor  for  the 
amount  of  a  debt  due  from  the  testator,  so  as  to  make  the 
executor  personally  liable :  And  clearly,  if  the  executor 
admits  that  such  a  bill,  which  has  been  so  accepted  by  A. 
with  the  knowledge  of  the  executor,  is  for  a  just  debt,  and 
that  it  ought  to  be  paid,  it  affords  sufficient  evidence  of  an 
authority  given  by  him  to  A.  to  accept  that  par*^^icular  bill ; 
without  resorting  to  the  letter  of  attorney  (r). 

With  respect  to  the  liabilty  of  an  executor  or  an  adminis- 
trator to  the  expenses  of  the  funeral  of  the  deceased,  it 
appears  to  be  clear,  that  if  an  executor  or  administrator  gives 
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(o)  See    also    Be    Joseph 
"Webster,  1  Russ.  &  M.  486. 
(]))  6T.  R,  691. 


and  (q)  2  H.  Black.  618. 

(r)  Ibid. 
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Where  execu- 
tor or  nilminis- 
trator  has 
iieithei-  given 
nor  adopted 
directions  for 
burial. 


orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  another 
party,  who  has  given  such  orders,  he  makes  himself  Uable 
individually,  and  not  in  his  representative  character,  for  the 
reasonable  expenses  (s).  And  notwithstanding  that,  generally 
speaking,  an  administrator  is  not  bound,  as  such,  by  his  acts 
done  before  the  letters  of  administration  were  obtained  (0, 
yet  it  should  seem  that  if,  before  taking  out  letters,  he  gives 
orders,  or  sanctions  the  orders  which  another  person  has 
given  for  the  funeral  of  the  deceased,  he  will  be  thereby  bound, 
after  he  has  become  administrator  {u),  to  satisfy  the  charges 
incurred  under  such  orders  {x). 

A  question,  however,  of  some  difficulty  arises,  in  cases 
where  the  executor  or  administrator  has  neither  given  nor 
adopted  any  directions  for  the  burial,  but  he  ifj  sought  to  be 
charged  on  an  implied  contract  arising  out  «'  '  .  situation, 
with  reference  to  his  character  and  the  estate  of  the  deceased. 
According  to  one  report  of  the  case  of  Ashton  v.  Sherman  iy), 
Lord  Holt  laid  it  down  that  if  A.  employs  B.  to  work  for  C, 
without  warrant  from  C,  A.  is  liable  to  pay  for  it :  an 
executor  is  not  liable  to  pay  for  funeral  expenses  unless  he 
contracts  for  them."     This  dictum  is  not  mentioned  by  the 


i  I'f 


(s)  Brice  v.  Wilson,  8  A.  &  E. 
.349,  note  (c).  Comer  v.  Shew,  3 
Mees.  &  W.  350.  And  it  seems 
from  the  decision  in  Reg.  n.  Price, 
12  Q.  B.  D.  247,  which  establishes 
the  legality  of  cremation,  that  an 
executor  or  administrator  who  cre- 
mates the  dead  body  of  the  testator 
or  intestate,  either  in  accordance 
with  directions  contained  in  the 
Will  or  in  the  exercise  of  his  own 
discretion,  is  entitled  to  be  paid 
the  reasonable  expenses  of  so  doing, 
in  the  same  manner  as  he  would  be 
entitled  to  be  paid  the  expenses  of 
burial.    See  ante,  p.  835,  note  (a). 

(t)  See  ante,  pp.  342,  344. 

(it)  But  tlie  estate  of  a  deceased 
person  is  not  liable  on  a  contract 


made  by  a  person,  although  for  the 
benefit  of  the  estate,  unless  that 
person,  by  subsequently  obtaining 
letters  of  adn.inistration,  becomes 
authorised  to  bind  the  estate,  an  \ 
ratifies  the  contract :  Re  V,  ■i.'i,n, 
18Q.  B.  D.  116.  19Q.  B.  '  - - 
See  ante,  p.  554. 

(a;)  Lucy  v.  Walrond,  3  llii, 
N.  C.  841.  In  this  case,  the  action 
was  sustained  against  the  defend- 
ant in  hi^j  character  as  adminii- 
trator;  but  the  point,  as  to  wiiether 
he  could  be  properly  sued  other- 
wise than  individually,  was  pre- 
cluded by  the  circumstance  of  the 
defendant  having  paid  money  into 
Court. 

(j/)  Holt,  309. 


Ch.  II.  §  I.]  Funeral  Expenses. 

other  reporters  {z)  of  the  same  case ;  and,  indeed,  from  the 
nature  of  the  facts,  it  is  diflScult  to  see  how  the  remark  could 
have  been  introduced  into  the  discussion  :  But  an  anonymous 
case  is  to  be  found  in  the  twelfth  volume  of  Modern 
Keports  {a),  which  contains  the  mere  statement  that  "  an 
executor  is  not  liable  to  pay  for  funeral  expenses,  without  he 
contracts  for  it :  "  And  this  probably  is  bu^  a  reference  to 
the  dictum  of  Lord  Holt,  inserted  in  the  reporf  of  Ashton  v. 
Sherman.  Recent  decisions,  although  the  propriety  of  them 
has  been  much  questioned  {aa),  must  be  considered  as  having 
overruled  this  doctrine  :  and  it  seems  now  established,  that 
in  the  absence  of  evidence  to  charge  any  other  individual,  an 
executor  with  assets  is  answerable  in  point  of  law,  without 
any  express  contract,  for  the  funeral  expenses  of  his  testator, 
suitable  to  his  degree  (fc).  Thus  in  Tur/weU  v.  Heyman  (c), 
Lord  Ellenborough  held,  that  if  executors  neglect  to  give 
orders  for  the  funeral  of  the  testator,  and  have  sufficient 
assets  for  that  purpose,  they  are  liable  upon  an  implied 
promise,  to  the  person  who  furnishes  the  funeral  in  a  manner 
suitable  to  the  testator's  degree  and  circumstances.  So  in 
Rogers  v.  Price  {d),  it  appeared  that  the  testator  died  in 
Wales,  at  the  house  of  his  brother,  who  thereupon  sent  for 
the  plaintiff,  an  undertaker  residing  at  a  distance :  The 
plaintiff  afterwards  furnished  the  funeral,  and  the  brother  of 
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(s)  1  Lord  Raym.  263.  Garth. 
429.  12  Mod.  163.  Comberb.  444, 
449. 

(a)  P.  256. 

(aa)  See  Corner  v.  Shew,  3  M.  & 
W.  356. 

(6)  See  the  remark  of  Bayley,  J., 
in  Hancock  v.  Podmore,  1  Barn. 
&  Adol.  262  ;  and  of  Jervis,  C.  J., 
in  Ambrose  v.  Kerrison,  10  C.  B. 
779.  And  Sir  G.  Jessel,  in  Sharp 
V.  Lush,  10  C.  D.  468,  472,  said  : 
"  It  appears  to  me  that  the  exe- 
cutor is  liable  to  pay  tlie  funeral 
expenses,  even  without  an  order 


on  his  part,  if  he  has  any  assets 
available  for  the  purpose ;  and  it 
lias  also  been  decided  that  ths 
funeral  expenses  are  a  first  charge 
on  the  assets.  Even  if  the  executor 
never  receives  assets  to  the  amount 
of  the  funenil  expenses,  he  is  liable 
to  pay,  altliough  he  did  not  order 
the  funeral.  It  is  part  of  his  oificial 
duty  to  bury  the  deceased,  so  that  he 
is  liable  to  pay  the  funeral  expenses 
without  an  order."  See  also  Wil- 
liams )'.  Williams,  20  C.  D.  659. 

(r)  3  Campb.  298. 

(rf)  3  Younge  &  Jerv.  28. 
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the  deceased  attended  it  as  chief  mourner  :  It  was  admittcil 
that  the  funeral  was  suitable  to  the  degree  of  the  deceased : 
There  was  no  evidence  of  any  contract  made  by  the  defendant 
or  that  he  knew  of  the  funeral  until  it  had  taken  place :  But 
the  Court  of  Exchequer  held  that,  assuming  him  to  have 
assets,  he  was  liable,  upon  an  implied  promise,  to  pay  the 
expenses  of  the  burial. 

However,  it  was  held  by  Patteson,  J.,  in  Bricc  v. 
Wihon  {e),  that,  "  it  has  been  decided  by  several  cases  that 
an  executor  is  liable  upon  an  implied  promise,  at  common 
law,  to  pay  reasonable  expenses  for  the  funeral  of  his  testator, 
tclicrc  no  other  person  is  liable  upon  an  express  contract, 
although  he  does  not  give  orders  for  it :  But  there  is  no  case 
which  goes  the  length  of  deciding  that  if  the  funeral  be 
ordered  by  another  person  to  whom  credit  is  given,  the 
executor  is  liable :  "  In  that  case  the  testator's  widow  ordered 
an  extravagant  funeral  without  the  knowledge  of  the  executor, 
who,  however,  was  present  at  the  funeral,  and  did  not  object 
to  it  as  extravagant :  The  undertaker,  in  his  bill,  charged 
the  widow,  but  subsequently  applied  for  payment  to  the 
executor,  who  promised  to  pay :  An  action  was  brought 
against  the  executor  in  his  own  right,  in  which  he  suffered 
judgment  by  default :  And  it  was  held  that  the  defendant 
was  liable  to  the  whole  amount  of  the  reasonable  charges 
for  the  funeral  as  ordered  by  the  widow;  not,  it  must  be 
observed,  on  the  ground  of  a  common  law  liability  of  the 
defendant  as  executor,  but  on  the  ground  of  his  having 
rendered  himself  liable  by  adopting  the  acts  of  the  widow, 
and  treating  her  as  his  agent  (/).  But  the  learned  Judge, 
in  this  case,  probably  intended  to  lay  down  no  more  than 
that  the  executor,  whore  credit  has  been  given  to  another 
person,  is  not  liable  to  the  undertaker ;  for  it  should  seem, 
that  if  the  person,  who  gives  the  order  for  the  funeral,  pays 
for  it,  he  may  havj  an  action  against  the  executor  for  the 


(e)  8  A.  &  E.  349,  note  (c ). 


(/)  See  Walker  v.  Taylor,  G  C. 
k  P.  752. 
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reasonable  expenses :  Accordingly,  it  was  held  in  Green  v. 
Salmon  {g),  that  in  an  action  (brought  before  Lord  Denman's 
Act,  making  interested  witnesses  competent)  by  an  under- 
taker for  funeral  expenses,  against  a  person  not  the  executor, 
a  residuary  legatee  was  a  competent  witness  for  the  plaintiff : 
For  although  a  person,  other  than  the  executor,  might  have 
rendered  himself  liable  to  the  undertaker,  the  estate  was 
ultimately  answerable  for  so  much  of  the  cost  as  an  executor 
might  reasonably  pay,  and  no  more  ;  and  the  witness,  there- 
fore, had  no  disqualifying  interest  (h). 

These  authorities  do  not  involve  the  decision  of  the 
question  whether,  in  an  action  on  the  promise  implied  by 
law  on  the  parb  of  an  executor  to  pay  for  the  funeral  of  his 
testator,  the  judgment  should  be  de  bonis  propriis  or  de  bonis 
testatoris,  or  consequently  whether  plene  administravit  is  a 
good  plea :  It  should  seem,  however,  that  the  naming  the 
defendant  executor  in  the  claim  is  surplusage,  and  that  he 
he  is  liable  de  bonis  propriis,  if  liable  at  all  (i) :  but  that, 
since  the  maintenance  of  the  action  is  dependent  on  the  fact 
of  his  being  an  exocutor  ivith  assets,  it  is  a  good  defence 
under  the  general  issue  that  his  testator  left  none.  And 
accordingly,  in  Corner  v.  Shew  {k),  the  Court  of  Exchequer 
held,  that  the  only  point  really  determined,  by  Tugivell  v. 
Heyman,  and  Rogers  v.  Price,  was  that  the  law  implies  a  V  : 
contract  on  the  part  of  an  executor,  who  has  assets  per- 
sonalhj,  and  not  in  his  representative  character ;  inasmuch 
as  the  implied  promise  cannot  place  the  defendant  in  a 
different  condition  than  if  he  had  made  an  express  contract 
to  the  same  effect;  which  certainly  would  have  bound  him 
personally  only. 

With  respect  to  the  liability  of  an  executor  or  administrator  Liability  of 

executor 


I 
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(?)  8  A.  &  E,  348. 

(fe)  But  an  heir-at-law  who  has 
voluntarily  paid  the  funeral  ex- 
penses of  an  intestate  cannot  claim 
to  have  them  refunded  out  of  the 
intestate's  personal  estate  :  Coleby 

W.E. — VOL.   II. 


r.  Coleby,  12  Jur.  N.  S.  406,  coram 
Stuart,  V.-C. 

(t)  See  Hayter  v.  Moat,  2  M.  & 
W.  56. 

{k)  3  M.  &  W.  360. 

*  8   E 
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tho  trade  of 
testator. 


carrying  on  the  trade  of  the  deceased,  the  general  principle  is, 
that  a  trade  is  not  transmissible,  but  Is  pat  an  end  to  by  the 
death  of  the  trader  :  Executors,  therefore,  have  no  authority 
in  law  to  carry  on  the  trade  of  their  testator,  and  if  they  do 
so,  unless  under  the  protection  of  the  Court  of  Chancery, 
they  run  great  risk,  even  although  the  Will  contains  a  direc- 
tion that  they  should  continue  the  business  of  the  deceased  (/). 
The  case  of  an  executor  or  administrator,  in  this  respect,  is 
very  hard:  For,  if  the  trade  be  beneficial,  the  profits  arc 
applicable  to  the  purposes  of  the  trust,  and  the  executor  or 
administrator  derives  no  personal  benefit  from  the  success : 
If,  on  the  contrary,  the  trade  prove  a  losing  concern,  the 
executor,  on  failure  of  assets,  will  be  personally  responsible 
for  the  debts  contracted  in  the  business  since  the  testator's 
death,  to  the  extent  of  all  his  own  property ;  also,  in  his  per- 
son ;  and  he  may  be  proceeded  against  as  a  bankrupt  though 
he  is  but  a  trustee  (w).    Accordingly,  in  a  case  (n)  where  the 


(I)  Barker  v.  Barker,  1  T.  E. 
295.  Ex  parte  Garland,  10  Ves. 
119. 

(m)  Ex  parte  Garland,  10  Ves. 
119.  £a;  2Jrtr<e  Eichardson,  1  Buck, 
209.  Owen  v.  Delamere,  L.  E.  15 
Eq.  134.  Fairland  v.  Percy,  L.  E. 
3  P.  &  D.  217.  The  creditor  who 
trusts  the  executor  has  a  rif;ht  to 
say, "  I  have  the  personal  liability 
of  the  man  I  trusted,  and  I  have 
also  a  right  to  he  put  in  his  place 
against  the  assets,"  that  is,  "  I  have 
a  right  to  the  benefit  of  indemnity 
or  lien  which  he  has  against  the 
assets  devoted  to  the  purposes  of 
the  trade ; "  that  is,  the  Court  re- 
cognises the  equity  and  puts  the 
creditor  in  the  place  of  the  trustee. 
But  if  the  trustee  has  wronged  the 
trust  estate  there  is  no  such  equity, 
bectvuse  the  cestuis  que  trv^t  are  not 
taking  the  benefit :  in  such  a  case 
the  defaulting  executor  or  trustee, 


not  being  himself  entitled  to  an 
indemnity,  except  upon  terms  of 
making  good  his  default,  the  cre- 
ditors are  in  no  better  position, 
and  are  therefore  not  entitled  to 
have  their  debts  paid  out  of  a 
specific  part  of  the  assets  directed 
by  the  testator  to  be  employed  iu 
trade,  unless  the  default  is  made 
good :  Re  Johnson,  15  C.  D.  548. 
Ex  parte  Edmonds,  4  D.  F.  &  J. 
488.  See  post,  p.  1900.  A  ei  edi- 
tor, being  a  vendor  of  goods,  sold 
and  delivered  to  an  executor, 
carrying  on  trade  under  the 
directions  of  a  Will,  has  in  his 
own  right  no  lien  either  upon  tho 
trade  assets  or  upon  the  specific 
goods  sold  by  him  :  Ee  Evans,  34 
C.  D.  597.  Strickland  v.  Symons, 
26  C.  D.  245.  Nor  will  he,  as 
judgment  creditor  of  the  executor, 

(?i)  See  next  page. 
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esecators  of  a  deceased  partner  continued  his  share  of  the 
partnership  property  in  trade  for  the  benefit  of  his  infant 
daughter,  the  Court  of  K.  B.  held,  that  they  were  liable 
upon  a  bill  drawn  for  the  accommodation  of  the  partnership, 
and  paid  in  discharge  of  a  partnership  debt ;  although  their 
names  were  not  added  to  the  firm,  but  the  trade  was  carried 
on  by  the  other  partners  under  the  same  firm  as  before,  and 
the  executors,  when  they  divided  the  profits  and  loss  of  the 
trade,  carried  the  same  to  the  account  of  the  infant,  and  took 
no  part  of  the  profits  themselves  (o). 

It  is  therefore  obvious,  that  where  partners  covenant  that 
they  and  their  respective  executors  and  administrators  will 
continue  partners  for  a  certain  term  of  years,  and  one  of  them 
dies  before  the  term  has  expired,  his  executors  or  adminis- 
trators cannot  bi  compelled  to  become  partners  personally  (^>), 
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lie  entitled  to  take  in  execution 
the  testator's  assets,  although  lapse 
of  time  and  an  enjoyment  of  the 
assets  in  a  manner  inconsistent 
with  the  trusts  of  the  Will,  coupled 
with  the  consent  of  the  beneficiaries, 
may  raise  an  inference  of  a  gift  of 
the  assets  by  them  to  the  executor, 
and  entitle  his  judgment  creditor 
to  take  them  in  execution.  But 
when  the  possession  and  the  time 
which  h'ls  elapsed  are  in  accord- 
ance with  the  trusts  of  the  Will, 
no  such  inference  can  arise  :  Re 
Morgan,  18  C.  D.  93.  If  a  firm 
in  which  the  Will  authorised  the 
employment  of  the  assets  becomes 
bankrupt,  no  proof  can  be  made 
against  the  estate  of  the  bankrupts 
in  respect  of  the  money  so  em- 
ployed :  Scott  V.  Izon,  34  Beav. 
434. 

(ji)  Y'ightman  v.  Townroe,  1 
M.  &  S.  412. 

(o)  See  also  Accord.  Labouchere 
V.  Tupper,  11  Moo.  P.  C.  198  ;  in 
which  case  Lord  Justice  Knight 


Bruce  further  laid  down  that  the 
executor  is  personally  liable,  as 
above  stated,  though  he  carries  on 
the  trade  avowedly  as  executor, 
and  whether  he  is  entitled  or  not 
entitled  to  be  indemnified  out  of 
the  testator's  personal  estate,  and 
whether  it  is  sufficient  or  insuffi- 
cient for  the  purpose,  and  not- 
withstanding the  testator  was 
bound  by  a  covenant  with  his 
partner  to  continue  the  trade  in 
partnership.  His  Lordship  also 
pointed  out  that  the  propriety  of 
his  executor's  conduct,  as  between 
himself  and  those  beneficially  in- 
terested in  the  testator's  personal 
estate,  cannot  give  the  creditors  of 
the  trade,  becoming  so  after  the 
death,  the  rights  of  creditors  of 
the  testator.  See  further  Re 
Leeds  Banking  Company,  L.  B.  I 
Ch.  231. 

{p)  Downs  V.  Collins,  6  Hare, 
418,  438.  See  yisr  James,  L.  J.,  in 
Baird's  case,  L.  R.  6  Ch.  733. 
Antey  p.  1520,  note  (n). 
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Kighta  of 
creditors  of 
the  executor. 


though  the  covenant  is  binding  on  the  estate  of  the  deceased 
partner  in  their  hands  {q). 

The  rights  of  creditors  of  executors  carrying  on  the 
trade  of  a  testator  have  been  much  discussed  in  the  House  of 
Lords  in  the  recent  case  of  Doime  v.  Gorton  (r).  In  that 
case  executors  carried  on  the  business  of  their  testator  under 
a  trust  contained  in  his  Will,  and  a  question  arose  between 
creditors  of  the  testator  and  the  trade  creditors  of  the  executors 
as  to  priority.  The  order  made  by  the  Court  of  Appeal  was 
as  follows  :  That  the  executors  of  the  testator  are  entitled  as 
against  and  in  priority  to  the  persons  to  whom  he  was 
indebted  at  the  time  of  his  death  to  be  indemnified  out  of 
such  part  of  the  estate  as  has  been  acquired  by  the  executors 
since  his  death  against  debts  and  liabilities  incurred  by  the 
said  executors  in  carrying  on  his  businesses  to  the  full 
amount  of  such  debts  and  lie  bilities,  or  if  the  said  executors 
be  in  default  to  the  testator  s  estate  then  to  the  full  amount 
of  such  debts  and  liabilities  after  deducting  the  amount  in 
respect  of  which  the  said  executors  are  so  in  default. 

Lord  Herschell,  in  dealing  with  this  order,  says  (rr) :  "  The 
right  of  the  executors  to  an  indemnity  out  of  such  part  of 
the  estate  as  has  been  acquired  by  them  since  the  death  of 
the  testator,  and  the  limitation  of  their  indemnity  to  that  part 
of  the  estate  appears  to  have  been  based.  In  the  judgment  of 
Lindley,  L.  J.,  upon  the  view  that  this  after- acquired  pro- 
perty was  not  assets  of  the  testator  against  which  his  creditors 
could  have  execution.  He  says  :  '  Now,  what  is  the  right  of 
the  creditor  of  the  deceased  ?  He  is  a  creditor,  he  has  no 
equitable  rights  as  distinguished  from  legal  rights  against 
the  assets  of  the  deceased.  His  right  is  to  sue  the  executor 
at  law,  and  get  a  judgment  at  law,  de  bonis  testatoris,  and 
under  that  to  seize  under  aji.fa.  the  assets  of  the  deceased 


{q)  Ibid.  See  also  ante,  p.  1626 
et  seq.,  as  to  the  executors  of 
deceased  shareholders  in  Public 
Companies.  If  such  an  executor 
purchases  further  shares,  he  is,  of 


course,  personally  liable  in  respect 
of  these :  Spence's  case,  17  Beav. 
203. 

(r)  [1891]  A.  C.  190. 

{rr)  Ibid.  p.  197. 


'^ 


H 
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in  the  hands  of  the  executors  at  the  time  of  his  death,  but  he 
has  nothing  to  do  with  future- acquired  property.'  Cotton, 
L.  J.,  I  gather,  took  the  same  view,  though  he  does  not  state 
the  proposition  definitely.  After  saying  that  the  executors 
could  not,  BO  far  as  regards  the  original  assets  of  the  testator, 
claim  an  indemnity  as  against  the  creditors  of  the  testator, 
he  continues  :  '  Where  there  are  liabilities  undertaken  under 
the  direction  of  the  testator's  Will,  they  are  entitled  to  an 
indemnity  in  respect  of  them  out  of  the  assets  acquired  by 
the  executors  after  the  testator's  death.  The  creditors  of  the 
testator  say,  there  are  assets  of  our  testator,  and  he  could  not, 
by  declaring  a  trust  for  you  to  perform,  give  you  any  right  of 
indemnity  as  against  the  property.  That  is  not  correct.' 
With  all  deference  I  am  unable  to  concur  in  the  distinction 
drawn  between  the  assets  which  come  into  the  hands  of  the 
executors  at  the  time  of  the  death  of  the  testator,  and  property 
which  in  their  capacity  of  executors,  they  afterwards  acquire. 
The  case  of  Abbott  v.  Parjitt  (s)  appears  to  be  a  distinct 
authority  that  property  so  acquired  is  as  much  assets  of  the 
testator  as  that  which  was  in  his  possession  at  the  time  of  his 
death.  It  was  there  held  that  the  price  of  goods  sold  to  the 
defendant  by  the  executors  who  had  carried  on  their  testator's 
business,  no  part  of  the  materials  of  which  had  belonged  to  the 
testator,  would,  when  recove^'ed,  be  assets  of  the  testator ;  and  I 
do  not  think  it  is  possible,  on  principle,  to  maintain  the  sug- 
gested distinction.  Could  an  executor  having  property  in  his 
hands,  to  which  his  only  title  was  that  of  executor,  plead  to 
an  action  by  a  creditor  plene  administravit  ?  It  seems  to  me 
that  such  a  question  admits  of  but  one  answer.  I  could, 
indeed,  understand  the  view  that,  if  the  executors  had  come 
under  liability  in  acquiring  any  asset  in  their  hands,  they  would 
be  entitled  to  an  indemnity  against  such  liability  out  of  that 
asset  before  it  could  be  made  available  for  creditors.  But  this 
is  not  the  effect  of  the  declaration  made  by  the  Court  below.  All 
after-acquired  property,  however  acquired,  even  though  it  has 
been  purchased  with  the  proceeds  of  the  sale  of  a  part  of  the 
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estate  possessed  by  the  testator  at  the  time  of  his  death,  is 
treated  as  one  subject  matter  out  of  which  the  executors  are 
entitled  to  their  indemnity.  I  cannot  think  that  the  executors 
can  be  so  entitled,  if  they  cannot  make  good  their  claim  to  an 
indemnity  generally,  against  the  whole  of  the  testator's  estate. 
I  think  it  is  clear  that  where  a  business  has  been  carried  on 
under  such  an  authority  as  was  conferred  on  the  executors  by 
the  Will  of  this  testator,  they  would  be  entitled  to  a  general 
indemnity  out  of  the  estate  as  against  all  persons  claiming 
under  the  Will.  But  I  take  it  to  be  equally  clear  that  they 
could  not,  by  reason  only  of  such  authority,  maintain  this  right 
against  the  creditors  of  the  testator.  The  executors  would, 
no  doubt,  be  entitled  to  carry  on  a  business  of  the  testator  for 
such  reasonable  time  as  was  necessary  to  enable  them  to  sell 
his  business  property  as  u  going  concern,  and  would  even,  as 
against  his  creditors,  be  entitled  to  an  indemnity  in  respect  of 
the  liabilities  properly  incurred  in  so  doing.  But  in  the  pre- 
sent case  the  businesses  were  carried  on  for  a  period  of  three 
years,  and  it  is  obvious  that  this  was  not  done  merely  for  the 
purpose  of  effecting  a  sale.  I  agrep  with  the  contention  of 
the  learned  counsel  for  the  appellants,  that  the  mere  fact  that 
a  creditor  stood  by  under  such  circumstances,  and  did  not 
immediately  take  steps  to  enforce  his  debt,  would  not  of  itself 
entitle  the  executors,  as  against  him,  to  be  indemnified  out  of 
the  estate.  But  when  all  the  circumstances  of  the  case  are 
considered,  I  do  not  think  that  this  is  the  true  view  of  them. 
....  Under  the  circumstances,  I  think  that  the  proper  in- 
ference is,  that  the  businesses  were  not  merely  continued  for 
the  benefit  of  those  interested  under  the  Will,  but  that  they 
were  also  carried  on  with  the  assent  of  the  appellants  for 
the  purpose  of  securing  the  payment  of  the  debt  due  to 
them.  If  this  be  the  true  view,  it  can  hardly  be  contested 
that  the  executors  of  the  1  estator  are,  as  against  the  appel- 
lants, entitled  to  be  indemnified  out  of  their  testator's  estate 
against  the  liabilities  which  they  have  properly  incurred." 

So  Lord  Macnaghten  says  («s) :  "  If  a  testator's  business  is 
carried  on  after  his  death,  in  accordance  with  the  provisions  of 
{is)  [1891]  A.  C.  pp.  207—208. 
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the  "Will,  the  indemnity  of  the  executors  is  only  limited  by  the 
amount  of  the  assets  which  the  testator  has  authorised  the 
executov  to  employ  in  the  business.  If  the  business  is  carried 
on  by  the  executors  at  the  instance  of  the  creditors  without 
regara  to  the  terms  of  the  Will,  the  executors,  I  suppose, 
have  the  ordinary  rights  of  agents  against  their  principals. 
But  I  can  see  no  reason  in  any  case  for  limiting  the  in- 
demnity to  that  portion  of  the  assets  which  may  have  come 
into  existence  or  changed  its  form  since  the  testator's  death. 
An  unsecured  creditor  has  no  right  against  any  specific 
part  of  the  assets.  He  can  have  no  greater  right  in  respect 
of  one  part  of  the  assets  than  another.  It  is  all  one  estate. 
His  right  is  to  see  that  the  executors  get  in  the  estate  and 
apply  it  in  due  course  in  payment  of  debts,  and  he  may  sue  in 
equity,  as  the  appellants  have  done,  to  enforce  that  right." 

Lord  Macnaghten,  in  dealing  with  the  course  that  a  cre- 
ditor of  the  testator  should  pursue,  says  {sss) :  "  Creditors  of 
a  deceased  trader  whose  business  has  been  continued  by  his 
executors,  when  they  come  for  an  administration  decree,  must 
treat  the  continuance  of  the  business  either  as  proper  or 
improper.  If  the  business  has  been  properly  continued  as 
between  the  executors  and  the  creditors,  or  if  the  creditors 
chooso  to  treat  it  so,  which  comes  to  the  same  thing,  the 
executors  are  entitled  to  be  indemnified  against  all  liabilities 
properly  incurred  in  carrying  it  on.  If  it  has  been  impro- 
perly continued,  and  the  creditors  choose  to  treat  the  con- 
tinuance as  improper,  they  may  proceed  in  the  proper  way  to 
make  the  executors  accountable  for  the  value  of  the  assets 
used  in  carrying  on  the  business,  and  they  may  also  follow  the 
assets  and  obtain  a  charge  on  the  business  in  the  hands  of 
the  executors  for  the  value  of  the  assets  misapplied,  with 
interest  thereon ;  and  they  may  enforce  the  charge  if  necessary 
by  means  of  a  receiver  and  sale.  Then  there  can  be  no  room 
for  any  claim  to  indemnity  on  the  part  of  the  executors. 
The  charge  in  favour  of  the  trust  estate  must  be  satisfied  first. 
The  executors  can  only  take  what  is  left." 

{sss)  Ihid.  p.  20a. 
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If  an  executor,  without  any  authority  from  the  Will  [i), 
take  upon  himself  to  trade  with  the  assets,  the  testator'H 


estate  will   not   be   liable  in  case  of  his  bankm-t. 


■J  . 


the 


testator's  creditors  and  legatees  will  have  a  right  to  prove 
demands  for  such  of  the  assets  as  have  been  wasted  by  the 
executor  in  the  trade,  in  proportion  to  their  rt'spective 
interests :  and  with  respect  to  such  of  the  assets  as  can 
be  specifically  distinguished  to  be  a  part  of  the  testator's 
estate,  they  will  not  pass  to  the  assignees;  the  executors 
holding  them  alicno  jure,  they  will  not  be  liable  to  his 
bankruptcy  (it). 

Again,  the  testator  may,  by  his  Will,  qualify  the  power  of 
his  executor  to  cany  on  trade,  and  limit  it  to  a  specific  part 
of  the  assets,  which  he  may  sever  from  the  general  mass  of 
his  property  for  that  purpose  ;  and  then  in  the  event  of  the 
bankruptcy  of  the  executor,  the  rest  of  the  assets  will  not 
be  afl'ected  by  the  commission,  although  the  whole  of  the 
executor's  private  property  will  be  subjec  its  operation  (a). 
Accordingly,  in  Cuthush  v.  Cutbush  (ij)  stater  directed 

his  widow  to  carry  on  his  business,  until  his  youngest  child 
should  attain  twenty-one ;  and  for  that  purpose  gave  her 
the  "  entire  use,  disposal,  and  management  of  the  capital, 
stock,  and  effects  which  should  be  in,  due,  and  owing,  or 
belonging  to  him  in  his  said  trade,"  at  the  time  of  his  decease, 
and  he  authorized  his  executors  to  augment  the  capital 
employed  therein :  The  executors  renounced,  and  the  widow 
took  out  administration :  And  Lord  Langdale,  M.  E.,  held 


(<)  In  Kirkman  v.  Booth  11 
Beav.  273,  280,  Lord  Lauj,Jale 
Bald,  it  was  a  rule  witliout  excep- 
tion, that,  to  authorize  executors 
to  carry  on  a  trade,  or  permit  it  to 
be  carried  on  with  the  assets,  there 
ought  to  be  the  most  distinct  and 
positive  authority  and  direction 
given  by  the  Will  for  that  pur- 
pose. See  further  aa  to  what  shall 
constitute  such  an  authority  and 


direction,  Travis  v.  Milne,  9  Hare, 
141, 

(m)  Ex  parte  Garland,  10  Vis. 
1 10.  Toller,  487.  Ex  jiarte  Rich- 
ardson, 1  Buck,  202.  Ante,  p. 
659. 

(x)  Ex  parte  Garland,  10  Ves. 
1  ]  0.  Toll  er,  487.  Ex  parte  Rich- 
ardson, 1  Buck,  202.  Thompson 
V.  Andrews,  1  M.  &  K.  116. 

(y)  1  Beav.  184. 
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that  tho  specified  property  of  the  testator  only  (and  not  his 
general  assets)  was  liable  to  the  debts  contracted  by  the 
widow  in  carrying  on  tho  trade  (^). 

It  must  be  observed,  that  when  the  law  speaks  of  executors 
not  carrying  on  the  business  of  their  testator,  it  means,  that 
they  are  not  to  buy  and  sell :  There  are  many  cases,  when 
executors  not  only  may,  but  are  bound  to  continue  the 
business  to  a  certain  extent :  Thus  if  a  party  contracts  for 
himself  and  his  executors  to  build  a  house,  and  dies,  the 
executors  must  go  on,  or  they  will  be  liable  in  damages  for 
not  completing  the  work  (ft).  So  if  a  party  engages  to  build 
a  house,  and  dies,  after  having  procured  all  the  necessary 
materials,  it  should  seem  that  his  executors  ought  to  com- 
plete the  work,  and  not  dispose  of  the  materials  at  a  loss  to 
the  estate  (b).  Again,  if  a  bookseller  undertakes  to  publish  a 
work  in  parts,  and,  before  the  completion  he  dies,  a  subscriber 
has  a  claim  upon  the  estate  to  omplete  the  work  ;  for  other- 
wise those  parts  which  he  has  purchased,  upon  the  faith  of 
the  work  being  completed,  are  useless  :  So  if  a  man  makes 
half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and  dies,  the 
executors  may  complete  them,  and  they  are  not  bound  to 
sacrifice  the  property  of  their  testator  by  selling  articles  '*n 
an  imperfect  state  (c).  So  if  the  deceased  died  possessed 
of  a  manufactory,  his  executors,  it  should  seem,  would  be 
justified  in  continuing  the  works  for  a  reasonable  time,  if  this 
should  be  requisite  for  the  purpose  of  selling  the  machinery 
and  premises  to  advantage;  and  they  will  not,  at  least  in 
equity,  be  charged  with  any  loss  sustained  in  employing  the 
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(;)  A  direction  in  a  Will,  that 
the  testiitor's  trade  shall  be  carried 
on,  does  not  of  itself  authorize  the 
employment  in  the  trade  of  more 
of  tlie  testator's  property  than  was 
employed  in  it  at  his  decease  ;  nor 
does  such  a  direction  coupled  with 
a  direction  that  the  testator's  debts 
shall  be  paid,  authorize  a  niortga},'e 
of  his  real  estate,  not  employed  at 


his  death  in  the  trade,  for  the  pur- 
poses of  carrying  it  on  :  M'Neillie 
V.  Acton,  4  i)e  G.  M.  &  G.  744. 

(a)  Marshall  v.  Bioadhurst,  1 
Cr.  &  J.  405.     Ante,  p.  1596. 

(6)  1  Cr.  &  J.  405.  See  also 
Edwards  v.  Grace,  2  M.  &  W.  190. 

(c)  1  Cr.  &  J.  405.  See  Dakin 
V.  Cope,  2  Russ.  Ch.  C.  170. 
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assets  in  so  continuing  the  trade,  if  they  act  bond  fide,  and 
according  to  the  best  of  their  judgment  (d). 

It  may  here  be  mentioned,  that  if  executors,  who  are  by 
the  testator's  "Will  to  carry  on  his  trade  for  the  benefit  of 
his  family,  suffer  a  person  to  conduct  tho  trade  in  his  own 
name,  such  person  may  bring  actions  in  his  own  name  for 
goods  sold  by  him,  though  afterwards  accountable  to  the 
executors  (c). 

In  Sterndale  v.  Ilankinson  (/),  the  facts  were,  that  A.,  tbo 
widow  and  administratrix  of  B.,  continued  B.'s  trade  after  his 
decease  :  B.,  at  his  death,  was  indebted  to  C.  on  the  balance 
of  an  account :  A.  continued  to  receive  goods  from  and  to 
make  payments  to  C.  as  B.  had  done,  and  she  was  charged  in 
ac30unt  by  C.  with  the  debt:  The  payments  made  by  her  to 
C.  exceeded  the  debt ;  but  a  balance  was  ultimately  duo  to  C. ; 
And  it  was  held,  that  B.'s  debt  was  discharged  by  A.'s  pay- 
ments, and  that  the  ultimate  balance  could  not  be  proved  as  a 
debt  against  B.'s  estate. 


SECTION  II. 

Of  the  Liabiliti/  of  an  Executor  or  Administrator  in  respect 
of  his  own  tortious  or  negligent  Acts :  and  herewith  of 
Devastavit ;  and  of  Executors^  Accounts  and  Allow- 
ances. 


II!:: 


II 
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It  remains  to  investigate  what  shall  amount  to  such  a 

violation  or  neglect  of  duty  by  an  executor  or  administrator, 

as  shall  make  him  personally  responsible. 
Defouiavit.  Tliis  species  of  misconduct  is  called  in  law  a  devastavit : 

that  is,  a  wasting  of  the  assets  ;  and  is  defined  to  be,  a  mis- 
-  -.-  management  of  the  estate  and  effects  of  the  deceased,  iu 

squandering  and  misapplying  the  assets  contrary  to  tho  duty 


(d)  Qurrett  v.  Noble,  6  Sim.  504. 
See  also  Accord,  Collinson  v.  Lis- 
ter, 20   B«av.   35(3,  365,  3G6,  by 


Romilly,  M.  R. 
(e)  Wilkea  v.  Lister,  6  E»p.  78. 
(/)  1  Sim.  393. 
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imposed  on  them,  for  which  executors  or  administrators  shall 
answer  out  of  their  own  pockets,  as  far  as  thej  had,  or  might 
have  had,  assets  of  the  deceased  {()). 

An  exocutor  is  personally  liable  in  equity  for  all  breaches  Executor  liable 
of  the  ordinary  trusts  which,  in  courts  of  equity,  are  con-  trusts  arising 
sidered  to  arise  from  his  office  (/<).     And  it  may  here  bo  ^^"^^  °^'"'' 
observed,   that  where   personal    property  is   bequeathed  to  executors  Is  an 
executors,  as  trustees,  the  circumstance  of  taking  probate  of  f''=<=*=i't^"«*  "^ 

brusts  III  V  HI* 

the  Will  (0  is,  in  itself,  an  acceptance  of  the  particular  trusts  : 
Therefore,  where  the  Will  contains  express  directions  what 
the  executors  are  to  do,  an  executor,  who  proves  the  Will, 
must  do  all  which  he  is  directed  to  do  as  executor,  and  he 
cannot  say,  that  though  executor,  he  is  not  clothed  with  any  - 
of  those  trusts  ( /). 

The  general  rule  adopted,  with  respect  to  the  liability  of 
executors  and  administrators  on  this  head,  is  founded  upon  • 
two  principles  :  1st,  That  in  order  not  to  deter  persons  from 


(g)  Bivc.  Abr.  Exors.  (I.)  1, 
(/i)  Re  Muvsden,  26  C.  D.  783, 
78i). 

(i)  And  where  pi'ui.Ue  is  gnvnteil 
to  one  of  several  oxecutora,  the 
right  of  tlic  others  being  reserved, 
it  enuras  to  the  benefit  of  all  and  a 
slight  act  of  intermeddling  by  the 
exocutor,  who  hus  not  joined  in 
proving  the  Will,  will  amount  to 
the  acceptance  of  the  office  of  exe- 
cutor. Cummins  v,  Cummins, 
3  J.  &  L.  ()4.  8  Ir.  E.i.  Rep.  723. 
An<l  where  one  appointed  execu- 
tor intermeddled  with  the  estate  of 
the  testaior  ami  afterwarila  re- 
nounced, it  was  held  that  he  was 
liable  to  be  sued  in  equity  in  the 
character  of  executor  by  tl.o  legatees 
under  the  Will,  one  of  whom  was 
also  executrix,  and  had  proved  the 
Will.  Rogei-s  V.  Frank,  1  Y.  &  J. 
40!).  So,  too,  where  two  out  of 
three  executors  proved  the  Will, 


and  the  third,  who  did  not  prove, 
administered  part  of  the  assets,  and, 
as  purchaser,  paid  the  purchase- 
money  of  the  stock  in  trade  to  one 
of  the  other  two  executors  who 
misapplied  the  money,  it  was  held 
that  he  was  liable  as  executor, 
being  1  his  conduct  completely 
executor.  Kilbee  i'.  Sneyil,  2  Moll. 
18(i. 

(j)  Mucklow  V.  Fuller,  Jacob. 
198.  Booth  I'.  Booth,  1  Beav.  125. 
Stiles  V.  Guy,  4  Y.  &  Cell.  571, 
575.  Williams  v.  Nixon,  2  Beav. 
472.  But  where  the  same  persons 
are  appointed  trustees  and  execu- 
tors of  a  Will,  a  revocation  by  *.ho 
testator  of  their  appointment  as 
executors  is  not  necessarily  a 
revocation  of  their  appoiutme-.t  as 
trustees  :  Graham  i\  Graham,  10 
Beav.  650.  Cartwright  v.  Sliep- 
lieaul,  17  Beav.  301.  AVorley  i'. 
Worley,  18  Beav.  58. 
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undertaking  these  offices,  the  Court  is  extremely  liberal  in 
making  every  possible  allowance,  and  cautious  not  to  hold 
executors  or  administrators  liable  upon  slight  ground :  2iid 
That  care  must  be  taken  to  guard  against  an  abuse  of  their 
trust  {k). 

Executors  and  administrators  may  be  guilty  of  a  devastant 
not  only  by  a  direct  abuse  of  them,  as  by  spending  or  con- 
suming, or  converting  to  their  own  use  {I),  the  effects  of  the 
deceased,  but  also  by  such  acts  of  negligence  and  wrong 
administration,  as  will  disappoint  the  claimants  on  the 
assets  (»{)• 

With  respect  to  incurring  the  charge  by  plain  and  palpable 
acts  of  abuse,  an  example  of  this  sort  of  devastavit  may 
be  afforded  by  recurring  to  a  subject  already  considered : 
viz.,  the  application  of  the  assets  to  the  satisfaction  of  the 
executor's  own  debt  to  a  third  party  (w).  So  where  the 
executor  coUusively  sells  the  testator's  goods  at  au  under- 
value, when  he  might  have  obtained  a  higher  price  for  them, 
it  is  a  devastavit,  and  he  shall  answer  the  real  value  (o). 

With  regard  to  a  devastavit  arising  from  the  mal-adminis- 
tration  of  the  executor  or  administrator,  thr  charge  will  be 
incurred  by  misapplying  the  assets  in  undue  expenses  for  the 
funeral  (j)) ;  in  the  payment  of  debts  out  of  their  legal  order, 
to  the  prejudice  of  such  as  are  superior  (q)  ;  or  by  au  assent 


(k)  Powell  V.  Evans,  5  Ves.  843. 
Baplmel  v.  Boeluu,  13  Ves.  410. 
Tubbs  V.  Carpenter,  1  Madd.  298. 

{1}  A  disposing  of  the  goods  of 
the  testator  to  the  executor's  own 
use  is  no  devastavit,  if  he  pays  the 
testator's  debts  to  the  value,  with 
his  own  money,  in  such  order  as 
the  law  appoints  :  Merchant  r. 
Driver,  1  Saund.  307.  Com.  Dig. 
Admon.  (I.  2).     Ante,  p.  5G7. 

(?(i)  Bac.  Abr.  Exors  (L.)  1. 

{n)  See  ante,  p.  805. 

(o)  Went.  Off.  Ex.  302,  14th 
edit.  Bac.  Abr.  Exors.  (L.)  1. 
Eice  V.  Gordon,  1 1  Beuv.  265. 


(p)  Ante,  p.  836  et  seq, 

{q)  Ante,  p.  850  et  seq.  But 
if  the  executor  pays  an  inferior 
debt  with  his  own  money,  thougli 
it  be  to  the  value  of  the  testator's 
goods  in  his  hands,  it  should  seem 
that  it  will  not  be  a  devastavit: 
for  the  proper'  oi  the  assets  will 
not  be  changed  thereby,  but  tiiey 
remain,  as  a'.,'ainst  a  creditor  of  a 
debt  of  a  superior  degree  in  the 
same  plight  as  tiiey  were  before. 
Com.  Dig.  Admon.  (1. 2).  Wheat- 
ley  V.  Lane,  1  Saund.  218,  by 
Pemberton,  arguendo. 


iy 
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to,  or  payment  of  a  legacy,  when  there  is  not  a  fund  sufficient 
for  creditors  (r). 

It  must,  however,  be  observed,  that  it  is  not  a  devastaint 
in  an  executor  or  administrator  to  pay  a  debt  of  an  inferior 
degree,  before  one  of  higher,  of  which  he  had  no  notice  (s). 
And  it  has  been  doubted  whether  it  is  any  devastavit  to  pay 
over  the  whole  of  the  assets  to  the  legatees  or  parties  entitled 
in  distribution,  so  as  to  leave  nothing  to  satisfy  a  claimant 
for  a  valuable  consideration,  if  the  executor  had  no  notice  of 
the  existence  of  the  demand,  and  a  reasonable  time  elapsed, 
after  the  death  of  the  testator,  before  the  payment  by  the 
exeriutor  to  the  legatees,  or  next  of  kin  (t).     But  the  modern 
authorities  appear  to  establish  that  the  mere  circumstance 
of  want  of  notice  of  a  debt  or  claim  against  the  estate  of 
the  deceased  will  not  excuse  the  executor  from  the  payment 
or  satisfaction  of  it,  if  the  assets  were  originally  sufficient 
for    that    purpose,   notwithstanding    that,   in    ignorance   of 
the  existence  of  the   debt  or   claim,  he   may  have   handed 
over  the  assets  bond  fide  to  legatees  or  parties  entitled  in 
distribution  (h). 

An  executor  or  administrator  can  now  protect  himself  by 
taking  the  proper  steps,  for  by  stat.  22  &  23  Vict.  c.  35,  it  is 
enacted :  sect.  29,  "  Wher '  an  executor  or  administrator 
shall  have  given  such  or  the  like  notices  (x),  as  in  the  opinion 
of  the  Court  in  which  such  executor  or  administrator  is 
sought  to  be  charged,  would  have  been  given  by  the  Court  of 
Chancery  in  an  administration  suit  for  creditors  and  others  to 
send  in  to  the  executor  or  administrator  their  claims  against 
the  estate  of  the  testator  or  intestate,  such  executor  or 
administrator  shall,  at  the  expiration  of  the  time  named  in 
the  said  notices,  or  the  last  of  the  said  notices,  for  sending  in 
such  claims,  be  at  liberty  to  distribute  the  assets  of  the 
testator  or  intestate,  or  any  part  thereof,  amongst  the  parties 
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(r)  Ante,  p.  1202. 

(s)  See  ajite,  p.  879. 

(t)  See  ante,  p.  1205  et  seq. 

(it)  Ante,  p.  120G. 


(x)  See  Ord.  LV.,  rr.  44—61, 
R.  8.  C.  1883,  for  the  notices  which 
would  have  to  be  given  in  an  ud- 
luiuibtrutiou  suit. 
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23  &  24  Vict. 
c.  145,  p.  30. 
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entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administrator  has  then  notice,  and  shall  not  be 
liable  for  the  assets,  or  any  part  thereof,  so  distributed  to  any 
person  of  whose  claim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  the  distribution  of  the  said 
assets,  or  a  part  thereof,  as  the  case  may  be :  but  nothing 
in  the  present  Act  contained  shall  prejudice  the  right  of 
any  creditor  or  claimant  to  follow  the  assets,  or  any  part 
thereof,  into  the  hands  of  the  person  or  persons  who  may  have 
received  the  same  respectively." 

If  the  executor  surrenders,  or  otherwise  fails  to  preserve 
the  residue  of  a  term  of  years,  where  the  land  is  of  greater 
yearly  value  than  the  rent,  it  is  a  devastavit  (y).  On  the 
other  hand,  if  the  rent  be  greater  than  the  yearly  value 
of  the  land,  and  the  testator  was  the  assignee  of  the  term, 
the  executor  may  be  guilty  of  a  devastavit  iu  neglecting  to 
exonerate  the  estate  of  the  testator  from  its  liabili*^'  ,b  in 
respect  of  the  lease  by  assigning  it  to  some  other  person  (2). 
If  a  term  be  assigned  by  an  executor  in  trust  to  attend  the 
inheritance,  he  is  liable  to  the  creditors  for  a  devastavit; 
for  the  term  has  by  this  means  become  not  assets  at  law  (a). 

The  law  formerly  pressed  very  hardly  on  executors  and 
administrators  who,  in  the  exercise  of  an  honest  discretion, 
released  or  compounded  debts  due  to  the  testator  or  intestate. 
The  hardship  has  been  much  mitigated  by  legislation,  first  by 
Lord  Cranworth's  Act,  28  &  24  Vict.  c.  145,  s.  30,  and  then 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  which  repealed  the  above  mentioned  section  of 
Lord  Cranworth's  Act,  and  by  sect.  87  afforded  a  still  larger 
relief  to  executors. 

The  effect  of  sect.  80  of  Lord  Cranworth's  Act  was  to  make 
it  lawful  for  executors  to  compound,  compromise,  or  refer  to 
arbitration  all  claims  relating  to  the  testator's  estate  without 


w 


{y)  Wentw.  Ofif.  Ex.  c.  13,  p. 
312,  14th  edit.  Thompson  v. 
Thompson,  9  Price,  476. 

(«)  Rowley  v.  Adams,  4  M.  & 


Cr.  534.    Ante,  p.  1631,  note(/). 
(a)  Charlton  v.  Low,  3  P.  Wms. 
330. 
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being  responsible  for  any  loss  occasioned  thereby.  This 
provision,  however,  only  extended  to  persons  acting  under 
a  will  or  codicil  executed  after  the  28th  August,  1860,  or 
under  a  will  or  codicil  confirmed  or  revived  by  a  codicil 
executed  after  that  date. 

The  above  section  of  Lord  Cran worth's  Act  is  now  repealed  Executor  may 
by  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  or  release 
Vict.  c.  41),  by  the  37th  section  of  which  it  is  enacted  that—  '!fi*\,  „. 

44  &  45  Vict 

(1.)  An  executor  may  pay  or  allow  any  debt  or  claim  on  0.  41. 
any  evidence  that  he  thinks  sufl&cient. 

(2.)  An  executor,  or  two  or  more  trustees  acting  together, 
or  a  sole  acting  trustee,  where  by  the  instrument,  if  any, 
creating  the  trust,  a  sole  trustee  is  authorised  to  execute 
the  trusts  and  powers  thereof,  may,  if  and  as  he  or  they 
think  fit,  accept  any  composition  or  any  security,  real  or  . 
personal,  for  any  debt  or  for  any  property  real  or  personal 
claimed,  and  may  allow  any  time  for  payment  of  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to  arbitra- 
tion, or  otherwise  settle  any  debt,  account,  claim,  or  thing 
whatever  relating  to  the  testator's  estate  or  to  the  trust, 
and  for  any  of  those  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition,  or 
arrangement,  releases,  and  other  things  as  *^^o  him  or  them 
seem  expedient,  without  being  responsible  for  any  loss 
occasioned  by  any  act  or  thing  so  done  by  him  or  them 
in  good  faith. 

It  should  be  observed  that  by  sect.  37,  sub-s.  4,  of  this 
Act,  the  above  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  commence- 
ment of  the  Act. 

This  legislation,  so  far  as  executors  are  concerned,  renders    , 
the  old  cases  valueless,  but  inasmuch  as  neither  Act  would 
seem  to  extend  to  administrators  (i>),  it  has  been  thought    ---^-_;,  „. ,, 
better  to  retain  the  text  of  the  former  editions  of  this  work 
unaltered.  -~ 


i 


(5)  See  Re  Clay  and  Tetley,  16  C.  D.  3. 
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If  the  executor  releases  a  debt  duo  to  the  testator,  or 
cancels  or  delivers  to  the  obligor  a  bond  of  which  the  testator 
was  the  obligee,  this  shall  charge  hiii  to  the  amount  of  the 
debt,  whether  in  point  of  fact  he  received  it  or  not  (c).  So  if 
he  releases  a  cause  of  action  founded  on  a  tort  a^cruinf 
either  in  the  lifetime  of  the  testator,  or  in  his  own  time  iu 
right  of  the  testator,  this  will  be  a  devastavit  (d).  So  if  he 
agrees  with  an  executor  de  son  tort  and  accepts  his  covenant 
for  payment,  he  will  be  liable  for  so  much,  though  nothing 
be  paid  (e).  So  if  the  executor  takes  an  obligation  in  his 
own  name,  for  a  debt  due  by  simple  contract  to  the  testator, 
this  shall  charge  him  as  much  as  if  he  had  received  the 
money ;  for  the  new  security  had  extinguished  the  old  right, 
and  is  a  quasi  payment  to  him  (/).  So,  apart  from  the 
Married  Women's  Property  Act,  if  the  husband  of  a  feme 
covert  executrix  indulge  the  debtor  with  further  time,  in 
consideration  of  an  express  promise  to  pay  the  husband,  who 
afterwards  recovers  on  such  promise,  this  is  a  devastavit: 
For  the  money  recovered  will  not  be  assets  of  the  testator's 
estate,  and  if  the  husband  dies  before  execution  sued,  the 
executor  or  administrator  of  the  husband,  and  not  the  wife, 
shall  have  execution  (g).  So  if  an  executor,  in  his  repre- 
sentative character,  commences  an  action  in  which  he  has 
a    right    to    recover,   and    afterwards    covenants   with    the 


(c)  Wentw.  Off.  Ex.  303,  14th 
edit.  Cocke  v.  Jenner,  Hob.  66. 
Veghelman  v.  Kighley,  And.  138. 
S.  C.  nomine  Brit^htnian  v.  Keigh- 
ley,  Cro.  Eliz.  43.  S.  C.  4  Leon. 
102.  S.  C.  Godb.  29.  But  a  re- 
ceipt for  80  much  due  on  the  bond 
as  the  executor  receives,  is  not  a 
devastavit  for  the  residue  :  Wentw. 
Off.  Ex,  303,  14th  edit.  Com. 
Dig.  Admon.  (I.  2).  Nor  a  parol 
agreement  that  he  will  not  sue  for 
more  :  Ibid.  Nor  a  delivery  of 
the  bond  into  another  hand,  that 
it  may  not  be  sued  :  Ibid. :  But 
see  post,  p,  1703,  note  {q). 


(d)  Wentw.  Off.  Ex.  304,  4th 
edit.  Com.  Dig.  Admon.  (I.  1), 
Eac.  Abr.  Exors.  (L)  1. 

(e)  Com.  Dig.  Admon.  (I.  1). 
(/)  Goring  v.  Goring,  Yelv.  10. 

Eac.  Abr.  Exors.  (L)  1,  ante,  )). 
1537.  But  where  the  executor 
delivered  up  a  bond  due  to  his 
testator,  and  took  a  new  Loud, 
witii  surety  to  himself  lor  the  debt, 
it  was  held,  that  this,  thoiigli  a 
conversion  in  law,  was  none  in 
et^uity :  Armitage  v.  Metcalfe,  1 
Chanc.  Cas.  74. 
(y)  Yard  v.  Ellard,  1  Salk.  117. 
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defendant  to  receive  a  specific  sum  at  a  future  day  as  a 
compensation,  he  will  be  answerable  for  the  money  as  assets 
immediately  Qi). 

Again,  if  the  executor  submits  a  debt  due  to  the  testator 
to  arbitration,  and  the  arbitrators  award  him  less  than  his 
due ;  this,  being  his  own  voluntary  act,  shall  bind  him,  and 
he  shall  answer  for  the  full  value  as  assets  (i). 

But  though,  generally  speaking,  an  executor,  compound- 
ing {k),  or  releasing,  a  debt,  must  answer  for  the  same,  yet  if 
it  appears  to  have  been  for  the  benefit  of  the  trust  estate,  it  is 
an  excuse ;  Therefore,  in  a  case  where  there  were  arrears  of 
rent  on  a  lepse,  ard,  on  the  tenant's  becoming  insolvent,  the 
executor  released  the  arrears,  and  gave  him  a  sum  of  money 
to  quit  possession.  Lord  Ta'ibot  held,  that  as  the  executor 
appeared  to  have  acted  for  the  benefit  of  the  estate,  he 
should  be  allowed  both  sums  {I).  So  in  Pennington  v. 
Healey  (m),  an  administrator  sued  a  debtor  to  his  intestate, 
and  recovered  a  verdict  against  him :  and  the  debtor,  being 
in  gaol,  subsequently  petitioned  to  be  discharged  under  the 
Insolvent  Act :  The  debtor  offered  terms,  whereby  he  was 
to  be  liberated  on  the  payment  of  1502.,  a  sum  less  than  the 
costs  incurred  in  the  action  :    The  administrator  agreed  to 


(h)  Norden  v.  Levit,  2  Lev.  189. 
S.  C.  T.  Jones,  88.  1  Freem.  442. 
S.  C.  cited  and  said  to  have  been 
affirmed  on  error,  in  Dom.  Proc, 
Barker  v,  Talcot,  1  Vern.  474. 
Jenkins  v.  Plombe,  6  Mod.  94.  It 
seems  to  have  been  once  holden, 
that  if  an  executor  to  an  obligee 
in  a  penal  bond,  after  the  bond  is 
forfeited,  release  the  penalty  on 
receipt  of  the  principal  and  inte- 
rest, this  is  a  devastavit:  Went. 
Off.  Ex.  303,  14th  edit.  But  the 
contrary  was  held  by  three  Judges, 
in  Kniveton  v.  Latham,  Cro.  Car. 
490  :  And  since  the  statute  4  Ann. 
c.  16,  8.  13,  it  is  obviously  no 
devastavit. 

(t)  Wentw.  Off.  Ex.  304,  14th 

W.E.— VOL.  n. 


edit.  Anon.  3  Leon.  53.  Com. 
Dig.  Adnion.  (I.  1).  Bac.  Abr. 
Exors.  (L)  1.  Yard  v.  EUard,  1 
Lord  Raym.  369,  by  Holt,  Ch.  J. 

(k)  See  Wiles  v.  Gresham,  5  De 
Gex,  M.  &  G.  770.  < 

(l)  Blue  V.  Marshall,  3  P.  Wms. 
381.  In  Legh  v.  Holloway,  8  Ves. 
213,  an  executor,  having,  under  a 
misconception  of  a  Will,  at  a  trial 
of  an  issue,  entered  into  a  compro- 
mise witli  the  creditor,  expressly 
subject  to  the  approbation  of  the 
Court,  was  permitted  to  try  the 
issue,  paying  the  costs  of  the 
former  proceedings. 

(m)  1  Crompt.  &  M.  402.  S.  C. 
3  Tynvh.  319. 
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the  terms,  and  liberated  the  debtor:  And  the  Court  of 
Exchequer  held,  in  an  action  brought  against  him  by  a 
creditor  of  the  intestate,  that  he  was  not  chargeable  vith 
any  part  of  the  debt  as  assets. 

An  executor  will  be  guilty  of  a  devastavit,  if  he  applies 
the  assets  in  payment  of  a  claim  which  he  is  not  bound  to 
satisfy  (m)  :  as  if  he  makes  disbursements  in  the  schoohng, 
feeding,  or  clothing  of  the  children  of  the  deceased,  sub- 
sequently to  his  decease  (o).  But  executors  must  be  allowed 
a  reasonable  time  for  breaking  up  a  testator's  domestic  estab- 
lishment and  discharging  his  servants  (p).  Again,  where 
the  testator  had  been  attended  for  many  years  by  a  physician 
without  any  fees,  and  the  executors  had  paid  him  1001.,  and 
he  had  stated  in  an  affidavit,  that  the  testator  had  promised 
to  pay  him  for  his  services  or  leave  him  an  equivalent,  it  was 
held,  that  as  the  physician  could  not  have  claimed  himself 
as  for  a  legal  debt,  the  executors,  who  had  taken  on  themselves 
to  pay  him,  stood  in  the  same  situation  as  he  did ;  and  the 
payment  thereof  could  not  be  allowed  (q).     So  if  an  executor 


IS  (I 


'{: 


(n)  Com.  Dig.  Atlinon.  (I.  1). 
Manning  v.  Purcell,  7  De  G.  M. 
&  G.  55.  Vez  V.  Emery,  5  Ves. 
141.  In  this  last  case,  Lord  Al- 
vanley  said,  that  if  the  executor 
had  taken  advice  aa  to  the  pro- 
priety of  making  the  payment, 
and  had  been  advised  by  any 
gentleman  of  the  law  in  this 
country,  that  he  was  bound  to  do 
so,  he  (the  learned  Judge)  would 
not  have  held  liim  liable.  How- 
ever, the  general  rule  is,  that,  if, 
under  the  best  advice  he  can  pro- 
cure, an  executor  acts  wrong,  it  is 
his  misfortune ;  \)ut  public  policy 
requires  that  he  should  be  the  per- 
son to  suffer  :  if  he  has  been  mis- 
advised, the  Court  must  act,  not 
upon  the  improper  ailvice  under 
which  he  may  have  acted,  but 
upon  the  acts  he  has  done  :  Doyle 


V.  Blake,  2  Sch.  &  Lef.  243. 

(o)  Giles  V.  Dyson,  1  Stark. 
N.  P.  C.  32. 

(p)  Field  V.  Peckett,  29  Beav. 
576,  where  two  months  was  held 
not  to  have  been  an  imreasonable 
time  having  regard  to  the  circum- 
stances. 

(q)  Shallcross  v.  Wright,  12 
Beav.  558.  But  in  the  same  case, 
a  payment  was  allowed  which  the 
executors  had  made  in  respect  of 
the  loss  of  the  furniture  of  the 
house  of  a  friend  where  the  tes- 
tator had  died  of  malignant  fever, 
and  which  had  been  destroyed, 
imder  medical  advice  to  prevent 
infection.  And  see  ante,  pp.  1656, 
1657,  as  to  the  liability  of  an 
executor  to  pay  for  work  done  oi 
services  rendered  under  the  ex- 
pectation of  a  legacy. 
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pays  a  bond  ex  turpi  causa  or,  formerly,  a  bond  founded  on  a 
usurious  contract,  such  payment  will  amount  to  a  devastavit, 
as  well  against  legatees  as  creditors  (r).  So  if  the  testator 
was  bound  in  a  joint  obligation,  and  he  dies  before  the 
co-obligor,  the  executor  is  not  liable  on  the  instrument, 
and  therefore  if  he  pays  the  sum  due  upon  it,  he  will  be 
guilty  of  a  devastavit  («)  :  However,  in  equity,  the  executor 
is  in  some  instances  chargeable  pari  passu  with  the  sur- 
vivor ;  and  in  such  cases  he  is  justified  in  applying  the 
assets  accordingly  (<).  But  an  executor  may  pr  '  a  debt 
proved  to  be  justly  due  by  his  testator,  although  barred 
by  the  Statute  of  Limitations  (h).  Again,  it  has  been  held 
that  he  is  not  bound  to  plead  the  statute  to  an  action  com- 
menced against  him  by  a  creditor  of  the  testator  {x) :  Thus 
if  the  surplus  of  the  personal  estate,  after  payment  of  the 
debts  and  legacies,  be  bequeathed  to  a  residuary  legatee, 
and  several  creditors,  although  barred  by  the  Statute  of 
Limitations,  commence  actions  against  the  executor,  equity 
will  not,  on  his  refusal  to  plead  the  statute,  compel  bim  to 
plead  it  in  favour  of  the  residuary  legatee  (?/).  So  in  the 
administration  of  assets  under  a  creditor's  bill,  it  was  held, 
that  executors  were  not  bound  to  plead  the  statute;  and  if 
they  did  not,  the  creditor  filing  the  .ill  would  have  a  decree 
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(r)  Winchcoinbe  v.  Bishop  of 
Winchester,  Hobart,  167.  Robin- 
son V.  Gee,  1  Ve3.  Sen.  254.  Com. 
Dig.  Admon.  (I.  1),  ante,  p.  871. 

(«)  Ante,  p.  1614. 

(0  Ante,  p.  1621. 

(m)  Norton  v.  Frecker,  1  Atk. 
626,  by  Lord  Hardwicke.  Stahl- 
scbmidt  V.  Lett,  1  Sm.  &  G.  416. 
The  reason  tor  this  is  that  the 
Statute  of  Limitations  does  not 
uiiike  the  contract  void  but  only 
bars  the  remedy.  Whereas  an 
executor  or  administrator  would 
commit  a  devastavit  who  paid  a 
Jebt  to  a  creditor  who  is  prevented 
from  enforcing  it  by  the  Statute 


of  Frauds,  or  who  retains  such  a 
debt  due  to  himself.  lie  Rownson, 
29  C.  D.  358. 

(x)  Williamson  v.  Naylor,  3 
Younge  and  Coll.  211,  note  (a),  by 
Lord  Lyndhurst.  But  see  contrd, 
by  Bayley,  J.,  in  McCuUocli  v. 
Dawes,  9  Dowl.  &  Ryl.  43.  This 
dictum  of  the  latter  judge  was 
disapproved  by  Wood,  V.-C.  (in 
HiU  V.  Walker,  4  Kay  t  J.  166). 
Lowis  V.  Rumney,  L.  R.  4  Ec[. 
461. 

(y)  Castleton  v.  Fanshaw,  Pi-ec. 
Chanc.  100.  S.  C.  1  Eq.  Gas.  Abr. 
306.  2  Eq.  Gas.  Abr.  254,  pi.  1, 
259,  pi.  1. 
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on  behalf  of  himself  and  all  other  creditors,  and  would  be 
paid  iz).  And  accordingly,  on  a  creditor's  administration 
summons,  if  the  executor  does  not  set  up  the  statute,  the 
residuary  legatees  cannot  set  it  up  against  the  plaintiff,  what- 
ever may  be  their  right  as  to  other  creditors  {a).  But  in 
Shetven  v.  VandenJiorst  {(>),  under  the  common  decree  in 
an  administration  suit,  where  the  bill  had  been  filed,  and 
the  decree  obtained,  by  the  residuary  legatee,  a  creditor 
applied  to  prove  a  debt  which  was  barred  by  lapse  of  time ; 
and  the  executor  refusing  to  interfere,  the  plaintiff  insisted 
upon  setting  up  the  objection  of  the  statute:  Sir  John 
Leach,  M.  R.,  held,  that  it  was  competent  for  the  plaintiff, 
or  any  other  person  interested  in  the  fund,  to  take  advantage 
of  the  statute  before  the  Master,  notwithstanding  the  refusal 
of  the  executor:  And  this  decision  was  confirmed  by  Lord 
Brougham  on  appeal  (o).     And  even  on  a  creditor's  adminis- 


i  U. 
11 


(s)  Ex  parte  Dewdney,  15  Ves. 
498. 

(a)  Briggs  v.  Wilson,  5  De  GeXj 
M.  &  G.  12.  See  also  Fuller  v. 
Redman,  26  Beav.  614.  So,  after 
decree  in  an  administration  suit, 
the  court  is  not  bound,  on  behalf 
of  an  absent  party  beneficially  in- 
terested in  the  estate,  to  disallow 
claims  against  the  estate  barred 
by  the  statute  if  the  personal 
representative  and  such  of  the 
persons  beneficially  interested  as 
are  parties  to  the  suit  or  have 
come  in  under  the  decree  do  not 
set  up  the  statute  :  Alston  v.  Trol- 
lope,  L.  R.  2  E(i.  205. 

(b)  1  Russ.  &  M.  347.  2  Russ. 
&  M.  75. 

(c)  See  also  Moodie  v.  Bannister, 
4  Drewr.  432.  Fuller  v.  Redman, 
26  Beav.  614.  After  judgment  or 
order  for  administration  an  execu- 
tor cannot  exercise  any  discretion  at 
all  or  do  any  act  to  vary  the  rights 
of  the  parties,  and  he  cannot  there- 


fore give  an  acknowledgment  to 
take  fi  debt  out  of  the  Statute 
of  Limitations :  Pliillips  r.  Beal, 
32  Beav.  26.  Nothing  short  of  an 
order  for  administration  will  pre- 
vent a  creditor  of  the  estate  from 
suing  the  executor,  or  the  exe- 
cutor from  paying  a  debt  due  from 
the  estate.  Ee  Barrett,  43  C.  D. 
70.  But  an  originating  summons 
under  R.  S.  C,  Ord.  LV.  r.  3,  is 
only  a  less  expensive  way  of  effect- 
ing the  same  thing  as  an  adminis- 
tration action,  and  therefore  the 
residuary  legatee  can  compel  tlie 
executors  to  plead  the  Statute  of 
Limitations,  where  under  the  old 
practice  the  question  could  only 
have  been  determined  after  decree 
for  administration,  which  would 
have  abolished  the  executor's  dis- 
cretion. Re  Wenham,  [1892]  3  Cli. 
59.  If  before  judgment  or  order 
it  is  desired  to  prevent  waste,  the 
Court  will  grant  interim  relief  by 
appointing  a  receiver,  but  it  will 


■!" 


Ch.  II.  §  n.] 


Devastavit. 


1701 


tration  summons,  the  ccstuis  que  trustcnt  of  devised  estates 
may  set  up  the  statute  against  him,  though  the  xecutor 
should  decline  to  do  so  ;  for  they  would  have  heen  necessary 
parties  to  the  suit,  but  for  the  Chancery  Amendment  Act,  and 
might  have  set  up  the  statute  by  answer  (d). 

Such   acts    of  negligence,  or   careless   administration,  as  by  negligence : 
defeat  the  rights  of  creditors,  or  legatees,  or  parties  entitled 
in  distribution,  amount  to  a  devastavit.    For  if  persons  accept 
thfl  trust  of  executors,  they  must  perform  it :  they  must  use 
due  diligence,  and  not   suffer   the  estate  to   be   injured  by 
their  neglect  (c).     Thus  if  an  executor  has  a  leaso  for  years, 
determinable  u[iu/i  the  life  of  J.  S.,  which  is  upon  a  reason- 
able estimate  worth  200if.,  if  the  executor  will  not  sell  this 
but  keeps  it,  and  J.  S.  dies  in  e  short  time,  yet  the  execuLor 
shall  answer  for  the  value  of  it  at  the  time  of  the  death  of 
the  testator;    for  it  was   his  own  fault   that  he  would  not 
sell  it(/).     So  if  an  executor  delays  the  payment  of  a  debt  in  not  paying 
payable  on  demand  with  interest,  and  suffers  judgment  for  interest :     '" 
the  principal  and  interest  incurred  after  the  testator's  death, 
this  is  a  devastavit  for  the  interest,  unless  the  executor  can 


not  interfiri!  to  prevent  the  exe- 
cutui'  or  ailniinistrator  preferring 
one  creditor  to  another,  nor  to 
prevent  the  exercise  of  a  right  of 
retainer,  nor  in  any  ease  where  it 
is  not  alleged  that  assets  are  being 
wasted,  lie  Wells,  45  C.  D.  569. 
See  ante,  pp.  886,  887. 

{d)  Briggs  V.  Wilson,  5  De  Gex, 
M.  &  G.  12.  See  also  Beeching 
r.  lloi-phew,  8  Hare,  129,  where 
it  was  held,  that  in  i  creditor's 
bill  against  a  husbuud  and  wife 
for  a  payment  out  of  an  estate  of 
which  the  wife  was  administratrix, 
she  alone  niight  set  up  the  statute 
m  their  joint  answer.  But  where 
judgment  has  been  recovered 
against  an  executor  for  a  debt 
due  by  the  testator,  the  statute 
cannot  afterwards  Is  set  up  in  an 


administration  suit :  Hunter  v. 
Baxter,  3  Gilf.  -214. 

(e)  Tebbs  v.  Carpenter,  1  Madd. 
298.  See  Eaves  v.  Hickson,  30 
Beuv.  136,  where  trustees  were 
held  liable  who  had  paid  over  the 
trust  fund  to  wrong  persons,  trust- 
ing to  a  forged  marriage  certifi- 
cate. See  also  Hopgood  v.  Par- 
kin, L.  R.  11  Eq.  74,  where  a 
trustee  was  held  liable  for  a  loss  of 
a  trust  fund,  occasioned  by  the 
negligence  of  his  solicitor.  This 
CiU'e,  however,  was  questioui.d  by 
the  Court  of  Appeal  in  Speight  v. 
Gaunt,  22  C.  D.  727. 

(/)  Phillips  V.  Phillips,  2  Freem. 
12.  Taylor  v.  Tabrum,  6  Sim.  281. 
See  anii:,  p  1535.  Fry  v.  Fry,  27 
Beav.  144.  But  see  also  Selby  u. 
Bowie,  4  Giff.  300. 
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in  not  getting 
debts  in. 


bIiow  that  the  assets  were  insufficient  to  discharge  the  debt 
immediately  {(j).  And  where  the  executor  permits  debts 
carrying  interest  at  5^  per  cent,  to  run  on,  when  ho  had 
in  his  hands  a  fund  to  pay  them,  he  shall  ho  charged  with 
interest  at  that  rate  (/()•  But  it  must  bo  observed,  that  whore 
there  is  a  sufficiency  of  assets  for  the  payment  of  debts, 
executors  may  pay  simple  contract  debts,  not  bearing  interest, 
before  specialty  debts  bearing  interest,  if  not  objected  to  bv 
the  specialty  creditors ;  and  the  legatees  are  not  at  liberty 
to  complain  of  the  order  of  payment  (t). 

Again,  if  the  executor,  by  his  delay  in  commencing  an 
action,  has  enabled  the  debtor  of  his  testator  to  protect  him- 
self under  a  plea  of  the  Statute  of  Limitations,  this  amounts 
to  a  devastavit  {k).  So  where  the  testator  had  lent  out  money 
on  bond,  and  the  executor  during  several  years  made  one 
application,  by  an  attorney,  to  the  obligor,  but  brought  no 
action  against  him.  Lord  Thurlow  held,  that  the  executor 
should  be  liable  for  the  sum  due,  as  having  not  been  got  in 
by  reason  of  his  neglect,  although  it  did  not  appear  whether 
the  debt  was  or  was  not  recoverable  (1).     So  where,  for  more 


(g)  Seaman  i\  Everard,  2  Lev. 
40.  Com.  Dig.  Admon.  (I.  1). 
Bac.  Abr.  E.xors.  (L.)  1.  So  if  an 
execute  may  save  the  penalty  of 
a  bond  jy  payment  of  the  less 
sum  specified  in  the  condition,  or 
by  other  performance  of  the  con- 
dition, and  he  neglect  to  do  so, 
it  will  be  a  devastavit  in  him,  if 
he  have  assets :  1  Saund.  333,  a, 
note  (7)  to  Hancock  v.  Prowd. 

(h)  Hall  V.  Hallet,  1  Cox,  134, 
138.  Dornford  v.  Dornford,  12 
Ye».  130,  note  (29),  2nd  edit.  See 
also  Bate  v.  Robins,  32  Beav.  73. 
See  infra,  pp.  1749, 1750,  et  seq.,  as 
to  charging  executors  with  in- 
terest. 

(t)  Tvuner  v.  Turner,  1  Jac.  & 
Walk.  39.  And  see  now  Stat.  32 
&  33  Vict.  c.  46,  ante,  p.  869,  by 


which  the  distinction  as  to  pviority 
of  payment  between  specialty  and 
simple  contract  dclits  of  deceased 
persons  was  abolislicd. 

(k)  By  Holt,  C.  J.,  in  Hiiyward 
V.  Kinsey,  12  Mod.  573.  But  see 
East  t'.  East,  5  Hare,  348. 

(/)  Lowson  V.  Copeland,  2  Bro. 
Chanc.  Cas.  15G.  In  Clack  r. 
Holland,  19  Beav.  271,  272, 
Romilly,  M.  E.,  said,  that  where 
it  is  the  duty  of  an  executor  to 
obtain  payment  of  a  sum  of 
money,  he  is  exonerated,  tbougli 
he  has  taken  no  steps  at  all,  pro- 
vided it  appears  that  if  he  had 
done  80,  they  would  have  been, 
or  there  is  reasonable  ground  for 
believing  they  would  have  been, 
ineffectual.  But  in  such  a  case, 
it  should  seem  that  it  lies  on  tlie 
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than  three  years,  the  executors  permitted  money  to  remain  " 

due  on  bond  to  their  testator,  without  inquiring  into  the 
circumstances  and  situation  of  the  obligor,  or  calling  upon 
him  to  pay  in  the  money,  Lord  Alvanley  hold,  that,  on 
the  obligor's  becoming  bankrupt,  the  executors  were  respon- 
sible (;«)•  So  where  executors  had  suflFered  rent  to  be  in 
arrear  for  several  years,  without  taking  any  legal  steps,  by 
distress  or  otherwise.  Sir  Thomas  Plumer  held,  that  they 
should  be  charged  with  such  arrears  (n).  And  it  was  held  by 
Lord  Cottenham,  that  executors  are  equally  chargeable  with 
neglect  in  allowing  a  part  of  the  assets  to  remain  outstanding 
in  an  improper  state  of  investment,  whether  the  person  in 
whose  hands  it  is  so  outstanding  be  a  co-executor  or  a 
stranger;  and  notwithstanding  the  Will  contains  the  usual 
indemnity  clause  (o). 

There  has  been  occasion  to  discuss,  in  a  previous  part  of  Divattavit  by 
this  Work(jp),  the  question  of  the  liability  of  an  executor  or  assets: 
administrator,  in  respect  of  assets  come  fully  into  his  posses-  [^^^  Stat.  22 
sion  and  hands,  and  afterwards  lost  to  the  estate  (q).     It  was  c.  35,  s.  31, 
there  stated,  that  an  executor  or  administrator  has  been  con-  ^'"^'P" 
sidered  to  stand  in  the  condition  of  a  gratuitous  bailee,  with 
respect  to  whom  the  law  is,  that  he  shall  not  be  charged  with- 


xecutor  to  prove  that,  if  he  had 
taken  proper  measures  to  obtain 
payment,  they  would  have  failed  : 
Stiles  V.  Guy,  16  Sim.  230. 

(m)  Powell  V.  Evans,  5  Ves.  839. 
See  also  Atty.-Gen.  v.  Higliam,  2 
Y.  &  Coll.  Ch.  C.  634,  and  post, 
p  1717. 

(h)  Tebbs  v.  Carpenter,  1  Madd. 
290.  Sec  Buxton  v.  Buxtou,  1 
Mylne  &  Cr.  95,  by  Sir  C.  Pepys, 
M.  U.  Post,  p.  1718.  Ratclifle  v. 
Wmch,  17  Beav.  217. 

(o)  Styles  V.  Guy,  1  Mac.  &  G. 
422.  Post,  p.  1734.  See  also 
Mucklow  V.  Fuller,  Jacob.  198. 
Stiles  V.  Guy,  4  Y.  &  Coll.  571. 
Dix   V.  Burford,    19    Beav.   409. 


But  see  also  Paddon  v.  Richard- 
son, 7  De  Gex,  M.  &  G.  563. 

(p)  Ante,  pp.  1534,  1535. 

((/)  In  a  case  where  the  executor 
had  lost  a  bond  due  to  the  testator, 
the  Court  inclined  to  charge  the 
executor  with  the  debt ;  but  for 
the  present  directed  only  that  the 
defendant  should  prosecute  a  suit 
brought  by  him  in  eqiuty  against 
the  obligor  with  effect,  in  order  to 
recover  the  money  due  upon  the 
bond  that  was  lost :  Goodl'ellow  v. 
Burchett,  2  Vern.  299.  It  is  now 
established,  that  a  lost  bond  may 
be  put  in  suit  at  law :  Read  v. 
Brookman,  3  T.  R.  151.  1  Saund. 
9,  note  (a). 
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at  law : 


f 


in  equity : 


loss  by  theft 
or  casualty  : 


out  some  default  in  him.  But  this,  as  it  appears  from  the 
judgment  of  Lord  EUenborough,  in  Crosse  v.  Smith  {r),  as  the 
law  then  stood,  must  not  he  understood  of  the  extent  of  the 
liability  of  an  executor  or  administrator  at  law,  hut  merely  in 
equity :  His  Lordship  there  observed  that  it  had  been 
suggested  in  argument,  that  an  executor  was  to  be  considered 
as  a  mere  ordinary  bailee ;  but  that  this  was  an  idea  probably 
then  for  the  first  time  suggested  in  a  Court  of  law  (s)  :  "As 
no  case  in  law,"  continued  the  learned  Judge,  "  has  yet 
decided  that  an  executor  once  become  fully  responsible,  by 
actual  receipt  of  a  part  of  his  testator's  property,  for  the  due 
administration  thereof,  can  found  his  discharge  in  respect 
thereof,  as  against  a  creditor  seeking  satisfaction  out 
of  the  testator's  assets,  either  on  the  score  of  inevitable 
accident,  as  destruction  by  fire,  loss  by  robbery,  or  tLf>  like, 
Oi.'  reasonable  confidence  disappointed,  or  loss  by  any  of  the 
various  means  which  aff'ord  excuse  to  ordinary  agents  and 
bailees  in  cases  of  loss  without  any  negligence  on  their 
part  (t),  I  say  as  no  such  case  in  respect  to  executors  has  yet 
occurred  in  a  Court  of  Law,  we  are  not,  from  the  particular 
hardship  of  the  present  case,  authorized  to  make  such  a  prece- 
dent in  favoiT'  oi  this  defendant." 

"•^lov/^ver,  a  more  lenient  doctrine  was  established  in  the 
Courts  of  Equity  (w),  as  will  fully  appear  in  the  course  of  this 
section. 

Thus,  if  any  goods  of  the  testator  are  stolen  from  the 
possession  of  an  executor,  or  from  the  possession  of  a  third 
person,  to  whose  custody  they  have  been  delivered  by  the 
executor,  or  aiw  lost  by  casualty,  as  by  accidental  fire  (x), 


(r)  7  East,  258. 

(s)  See,  however,  Wentw.  Off. 
Ex.  235,  14th  edit. 

(r!)  But  see  Wentw.  ubi  supra. 
Com.  Dig.  Absets  (D.).  Ante,  p. 
15o5. 

(m)  See  the  judgment  of  Lord 
Eldon  in  Massey  v.  Banner,  1  Jac. 
&  Walk.  248. 

(ic)  Croft  0.  Lyndsey.  2  Freem. 


1.  It  seems  that  executors  are 
not  bor.nd  either  to  insure  or  to 
continue  the  insurance  of  their 
testator :  Bailey  v.  Gould,  coram 
Alderson,  B.,  4  Y.  &  Coll.  221. 
Fry  V.  Fry,  27  Beav.  146.  By 
sect.  7  of  the  Trustee  Act,  1888 
(61  &  52  Vict.  c.  59),  it  is  enuctetl 
that,  (I)  "It  shall  be  lawful  for, 
but  not  obligatory  upon,  a  trustee 
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the  executor  shall  not,  in  equity,  be  charged  with  these  as 
assets,  (y). 

And  now  since  by  virtue  of  the  Judicature  Act,  i873,  sect. 
25,  sub-s.  11,  where  there  is  any  conflict  or  variance  between 
the  ruler?  of  equity  and  the  rules  of  Common  Lav/  with  reference 
to  the  same  matter  the  rules  of  equity  shr.U  prevail,  it  foUowe 
that  where  the  assets  of  a  tastator  have  come  into  the  posses- 
sion of  an  executor  and  are  afterwards  lost  to  the  estate  the 
rule  of  law  as  well  as  of  equity  now  is  that  the  executor  stands 
in  the  position  of  a  gratuitous  bailee  and  therefore  cannot  be 
charged  without  some  wilful  default  (^). 

Again,  where  an  executor  puts  out  the  money  of  his  tjcsta-  loss  by  invalid 
tor,  though  without  the  indemnity  of  a  decree,  upon  a  real 
security,  which  there  was  no  reason  then  to  suspect,  but  after- 
wards such  security  proves  bad,  the  executor  is  not  account- 
able for  the  loss,  any  more  than  he  would  have  been  entitled 
to  the  profits,  had  it  continued  good  (o). 


security ; 


fll 


:!■!   iiilil 


li   I' 


(which,  by  sect.  1  (.3),  includes  an 
executor  or  administrator)  to  in- 
sure against  loss  or  damage  by  fire 
any  building  or  other  insurable 
property  to  any  amount  (includ- 
ing the  amount  of  any  insurance 
already  on  foot)  not  exceeding 
tluee  equal  fourtli  parts  of  the  full 
value  of  sucli  building  or  property, 
and  to  pay  the  premiums  for  such 
insurance  out  of  the  income  thereof 
or  out  of  the  income  of  any  other 
property,  subject  to  tlie  same  trusts, 
without  obtaining  the  consent  of 
anj  person  who  may  bo  entitled 
wholly  or  partly  to  such  income," 

(3)  "  This  section  shall  not  apply 
to  any  building  or  property  whii.h 
a  trustee  is  bound  forthwith  to 
convey  absolutely  to  any  cestui  ipie 
trust  upon  being  requested  so  to  do." 

()/)  Jones  V.  Lewes,  £  Ves.  Sen. 
240. 

(«)  See  Job  v.  Job,  6  C.  1).  562. 


(a)  Brown  v.  Litton,  1  P.  Wms. 
141 :  but  see  Norbury  v.  Norbury, 
4  Madd.  191.  On  the  general 
(]ue8tion.  as  to  the  precautions 
which  an  executor  ought  to  tiike, 
and  the  exteni  to  wliich  he  may 
properly  lend,  with  reference  to 
the  v:?V..»  of  the  property  to  be 
mortgiigcd,  see  Stickney  v.  Sewoll, 
1  M.  &  Cr.  8,  15.  Macleod  v. 
Annesley,  16  Beav.  600.  Phillip- 
son  V.  Gatty,  7  Hare,  516.  Farrur 
V.  Barraclough,  2  Sm.  &  G.  331, 
235.  Ingle  ik  Partridge,  34  Beav. 
411.  Learoydt'.Whiteley,  12App. 
Cas.  727.  And  see  the  provisions 
of  the  Trustee  Act,  1888  (51  &  52 
Vict.  c.  69),  (which,  by  sect.  1, 
8ub-s.  3,  applies  to  executors  O; 
administrator'-.)  as  to  the  dutier,, 
jiowers,  and  liability  of  executors 
and  administrators  in  lending 
money  of  the  testator  or  intestate 
on  real  sijcurity.    Such  proviaions, 
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But  the  rule  is,  never  to  permit  a  trustee  or  executor  after 
a  decree  to  account,  to  lay  out  money  on  mortgage,  or  to  deal 


it  should  be  observed,  apply  to  in- 
vestments made  as  well  before  as 
after  the  passing  of  the  Act,  except 
where  some  action  or  other  pro- 
ceeding is  pending  with  reference 
thereto  at  the  passing  of  the  Act. 
They  also  apply  to  transfers  of 
existing  securities  as  well  as  to 
new  securities  (sect.  4,  sub-s.  4). 

Sect.  4.  (1)  "No  trustee  lending 
money  upon  the  security  of  any 
])roperty  shall  be  chargeable  with 
breach  of  trust  by  reason  only  of 
the  proportion  borne  by  tlie 
amount  of  the  loan  to  the  value 
of  such  property,  at  the  time  when 
the  loan  was  made,  provided  that 
it  shall  appear  to  the  Court  that 
in  making  such  loan  the  trustee 
was  acting  upon  a  report  as  to  the 
value  of  the  property  made  by  a 
person  whom  the  trustee  reason- 
ably believed  to  be  an  able  prac- 
tical surveyor  or  valuer,  instructed 
and  employed  independently  of 
an)'  owner  of  the  property,  whether 
such  surveyor  or  valuer  carried  on 
business  in  the  loaility  where  the 
property  is  situate  or  elsewhere, 
and  that  the  amount  of  the  loan 
does  not  exceed  two  equal  third 
parts  of  the  value  of  the  property 
as  stated  in  such  report,  and  that 
the  loan  was  made  under  the  ad- 
vice of  such  surveyor  or  valuer 
expressed  in  such  report.  And 
this  section  shall  apply  to  a  loan 
upon  any  property  of  any  tenure, 
whether  agricultural  or  house  or 
other  property,  on  which  the  trus- 
tee can  lawfully  lend." 

(2)  "  No  trustee  lending  money 
upon  the  security  of  any  leasehold 
property  shall  be  chargeable  with 


breach  of  trust  only  upon  the 
ground  that  in  making  sueli  loan 
he  dispensed,  either  wholly  or 
partially,  with  tlie  production  or 
investigation  of  the  lessor's  title." 

(3)  "  No  trustee  shall  be  char(;e- 
able  with  breach  of  trust  only 
upon  the  ground  that,  in  effecting 
the  purchase  of  any  property  or  in 
lending  money  upon  the  security 
of  any  property,  he  shall  have  ac- 
cepted a  shorter  title  than  the  title 
which  a  purchaser  is,  in  the  ab- 
sence of  ii  special  contract,  entitled 
to  retiuire,  if  in  the  opinion  of  the 
Court  the  title  accepted  be  such  as 
a  person  acting  with  prudence  and 
caution  would  have  accepted." 

(4)  "  This  section  shall  apply  to 
transfers  of  existing  securities  an 
well  as  to  new  securities,  and  to 
investments  made  as  well  before 
PS  afler  the  passing  of  this  Act, 
e.\cept  where  some  action  or  other 
proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of 
this  Act.'- 

5.  (1)  "  Where  a  trustee  shall 
have  improperly  advanced  trust 
money  on  a  mortgage  security  which 
would  at  the  time  of  the  invest- 
ment have  been  a  proper  invest- 
ment in  all  respects  for  a  less  sum 
than  was  actually  advanced  there- 
on, the  security  shall  be  deemed 
an  authorized  investment  for  such 
less  sum,  and  the  trustee  shall 
only  be  liable  to  make  good  tlie 
sum  advanced  in  excess  thereof 
with  interest." 

(2)  "  This  section  shall  apply  to 
investments  made  as  well  before 
as  after  the  passing  of  this  Act, 
except  where  some  action  or  other 
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with  the  assets  for  the  purposes  of  investment,  without  the 
leave  of  the  Court :  Where,  therefore,  the  executor,  after  a 
decree,  and  consequently  after  he  might  have  had  the  direc- 
tions of  the  Court,  chooses  to  lay  out  the  money  on  mort- 
gage, if  the  transaction  should  appear  to  be  for  the  benetit  of 
tbo  party  entitled,  the  Court  will  give  him  the  advantage  of 
it ;  but  if  otherwise,  will  consider  the  fund  as  money,  and 
make  the  executor  bring  it  into  Court  (&). 
With  respect  to  loans  upon  personal  security,  the  Court  loss  by  loans 

,      _        ,      .  ,  „        .    .        on  personal 

of  King  s  Bench,  m  yy  ebster  v.  biiencer  (c),  was  of  opmion  security : 
that  an  executor  who  had  lent  out  on  the  security  of  a 
promissory  note,  money  belonging  to  the  testator,  but  not 
wanted  for  the  immediate  uses  of  the  Will,  was  not  guilty  of 
a  devastavit,  provided  he  exercised  a  fair  and  reasonable 
discretion  on  the  subject  {(I).  Nevertheless,  although  the 
lending  itself  may  not  amount  to  a  legal  devastavit,  yet  the 
rule  is  now  completely  established,  that  an  executor  or  admin- 
istrator, lending  money  of  the  deceased  upon  bond,  promissory 
note,  or  other  personal  security,  is  guilty  of  a  breach  of 
trust  (f),  and  shall  be  personally  answerable  if  the  security 
prove  defective.  -v'.:~'y  v   ,.  ;t;;r:      :  v     *-   -   ^ 


proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of 
thisAet." 

(/;)  Viddowson  v.  Duck,  2  Meriv. 
494,  498,  490.  After  an  adniinis- 
tri^.tion  decree  has  !  '-n  made,  all 
I  iwers  of  niunagenient  of  tlie 
estutf  which  may  be  vested  in 
tru-  s  are  subject  to  the  control 
of  til  Court,  and  the  .Judge  who 
exerci-  such  control  must  be 
personiiily  satisfied  of  the  pro- 
priety of  the  course  proposed  to 
be  u(lo])ted  by  the  trustees :  Bethell 
V.  Abniliani,  L.  R.  17  Eci.  24. 

(c)  3  B.  &  Aid.  360. 

{d)  In  this  case,  one  of  two 
executors  had  lent  the  money  in 
question  on  the  promissory  note, 


and  the  (question  was,  whether 
both  the  executors  were  properly 
joined  as  plaintiffs  in  an  action  to 
recover  it :  It  was  assumed,  that 
if  tlio  loan  had  been  a  dentstarit, 
the  executor  who  was  the  lender 
ought  to  have  sued  alone  in  his 
individual  character :  But  see  the 
observations  of  Bay  ley,  J.,  in 
Clarke  v.  Hougham,  2  B.  &  C.  1.55. 
Ante,  p.  766. 

(e)  Terry  v.  Terry,  Prec.  Chanc. 
273.  Ryder  v.  Bickerton,  3  Swanst. 
80,  note.  S.  C.  1  Eden,  149,  note. 
Adye  v.  Feuilleteau,  1  Cox,  24. 
S.  C.  3  Swan.st.  84,  note.  Holmes 
V.  Bring,  1  Cox,  1.  Wilkes  i: 
Steward,  Coop.  6.  Vigrass  v.  Bin- 
field,  3  Madd.  G2.     Walker  v.  Sy- 


iiilll 


ill 


1708 


Of  the  Liability  of  an  Executor.    [Pt.  iv.  Bk.  ii. 


tn' 


loss  from  loans 
to  each  other : 


If,  however,  the  Will  directs  the  executors  to  lay  out  tlie 
fund  in  real  or  ■personal  eecurities,  they  would  be  justified, 
as  against  legatees,  using  a  sound  discretion,  and  fairly  and 
honestly  lending  it  to  a  person  whom  they  considered 
responsible,  at  a  reasonable  interest  (/):  But  the  rule  is 
different,  it  should  seem,  as  against  creditors  {g)  :  And 
though  the  Will  gives  the  executors  power  to  lend  on  per- 
sonal security,  this  dots  not  enable  them,  even  as  against 
legatees,  to  accommodate  t,  trader  with  a  loan  on  his  bond  (/<). 

It  must  further  be  observed,  that  where  a  testator  em- 
powers his  executors  to  lend  money  on  personal  security,  he 
must  be  taken  to  rely  upon  the  united  vigilance  of  them  all, 
•with  respect  to  the  solvency  of  the  borrowers :  If  one  of  them 
lends  to  the  other,  this  object  is  defeated :  consequently, 
such  a  loan  is  a  breach  of  trust,  and  a  misappropriation  of 
the  fund ;  and  if  any  mischief  arises  to  the  estate  of  the 
testator  therefrom,  the  executors  will  be  liable  (i).  Accord- 
ingly, in  Stickney  v.  Seivell  (A-),  two  executors  were  em- 
powered, by  Will,  to  lend  money  on  government,  real,  or 
personal  security  :  One  of  them,  in  1815,  lent  part  of  the  fund 
to  the  other  executor  and  his  partner  in  trade  upon  mortgage : 
The  mortgagors  became  bankrupt  in  1831,  and  then  the  mort- 
gaged property,  which  consisted  in  part  of  a  windmill,  a  water- 
mill,  and  a  house  in  a  town,  being  sold,  produced  considerably 
less  than  the  sum  advanced  :  And  it  was  held  by  Sir  C.  Pepys, 
M.  R.,  that  the  executors  were  liable  for  the  deficiency. 


moiuls,  3  Swanst.  63,  overruling 
Harden  v.  Parsons,  1  Eden,  145, 
Bncon  v.  Clark,  3  My.  &  Cr.  294. 
Clough  V.  Bond,  ibid.  490,  496. 
Bullock  V.  Wheatley,  1  Coll.  130. 

(/)  Forbes  v.  Ross,  2  Cox,  116. 

(f/)  See  Doyle  v.  Blake,  2  Sell.  & 
Lef.  239,  240. 

(/()  Langston  v.  Ollivant,  Coop. 
33.  See  further,  as  to  devastavit 
by  suffering  money  to  remain  in 
the  hands  of  bankers,  &c.,  which, 
according  to  the  directions  of  the 


trust,  should  have  been  invested 
in  a  particular  mode :  Bacon  v. 
Clark,  3  My.  &  Cr.  294.  Lowry 
V.  Fulton,  9  Sim.  115. 

(t)  V,  Walker,  5  Russ.  7. 

Gleadow  v.  Atkin,  2  Cr.  &  J.  548, 
555.  But  if  the  one  siiould  give 
a  bond  to  the  other,  to  save  him 
harmless  from  the  consequences  of 
such  a  breach  of  trust,  the  bond 
would  be  valid  at  law :  Warwick  « 
Richardson,  10  M.  &  W.  284. 

(k)  1  My.  &  Cr.  8. 
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However,  as  it  will  pre&ontly  appear  (i),  an  executor  ia  not  loss  by  fall  of 
justified  in  unnecessarily  keeping  his  testator's  money  dead  in  *  ""^    ' 
his  hands  :  and,  therefore,  if  the  exigencies  of  his  office  do  not 
require  otherwise,  the  executor  should  invest  the  unemployed      . 
money  in  investments  authorised  for  that  purpose  by  one  of 
the  Acts  of  Parliament  to  which  reference  is  hereinafter 
made  (?n).     The  rule  is   that   if  an  executor   lays   out  the 
testator's  money  in  such  investments,  he  is  not  liable  for  the 
fall  of  stocks  (n).     But  if  he  invests  it  in  any  other  fund,  by  not  invest- 
which  afterwards  sinks  in  value,  the  loss  will  be  thrown  on  auu'orized 
hill),  although  there  be  no  mala  fides  on  his  ^/art  (o).     On  the  ^^^'^  ' 
other  hand,  if  any  profit  happen  by  the  rise  of  the  stock  in 


(0  Post,  p.  1716. 

(m)  Holland  v.  Hughes,  16  Ves. 
114.  Tebhs  v.  Carpenter,  1  Madd. 
306.  Norbury  v.  Norbury,  4  Madd. 
191.  Where  a  trustee  has  trust 
money  in  liis  hands,  which  he  is 
authorized  to  lay  out  in  the  public 
funds  or  on  real  security,  he  is 
justified,  pending  the  necessary 
delay  in  completing  an  anticipated 
mortgage,  in  investing  the  money 
in  Exchequer  Bills  :  Matthews  v. 
Brise,  6  Beav.  239. 

(?i)  Peat  V.  Crane,  2  Dick.  499, 
note.  Franklin  v.  Frith,  3  Bro. 
Chanc.  Cas.  434.  Howe  v.  Lord 
Dartmouth,  7  Ves.  160.  White  & 
Tudor's  Leading  Cases,  6th  edit., 
Vol.  II.  p.  321.  So  if  he  invests 
money  in  the  three  per  cents.,  and 
duly  appropriates  the  same  for  the 
benefit  of  a  legatee,  the  executor 
shall  not  be  liable  for  the  fall  of 
stocks  :  Ex  jjarte  Champion,  cited 
in  Hutcheson  v.  Hammond,  3  Bro. 
Chanc.  Cas.  147.  Fonbl.  Treat. 
Eq.  B.  2,  c.  7,  s.  6,  note  {p).  But 
it  is  otherwise  where  the  appro- 
priation is  unduly  made :  Thus 
where  a  legacy  was  left  to  A.  on 
marrying  with  consent,  and,  till 
marriage,  interest  to  be  paid  at 
three  per  cent. ;  and  the  executrix 


laid  out  a  sum  equal  to  the  legacy, 
and  conveyed  to  trustees  in  trust 
to  pay  the  legacy  with  three  per 
cent,  interest,  and  to  pay  the  sur- 
plus interest  to  her ;  it  was  liolden 
that  this  was  not  a  good  appropria- 
tion, and,  the  stocks  liaving  fallen 
in  value,  that  the  executrix's  estate 
should  make  it  good  :  Cooper  v. 
Douglas,  2  Bro.  Chanc.  Cas.  232. 
See  ante,  p.  1258. 

(o)  Hancom  v.  Allen,  2  Dick. 
498.  Howe  v.  Lord  Dartmouth, 
7  Ves.  150.  Clough  v.  Bond,  3 
My.  &  Cr,  497.  See  also  Gordon 
V.  Bowden,  6  Madd.  342.  He  was 
not  answerable  for  any  further 
los^i  than  was  occasioned  by  his 
buying  the  other  stock  instead  of 
tlie  three  per  cents.  :  Hynes  v. 
Redington,  1  J.  &  L.  589.  It  may 
be  doubted  whether,  where  trus- 
tees had  the  power  of  investing 
moneys  in  government  securities, 
they  were,  even  before  the  passing 
of  the  Acts  of  Parliament  herein- 
after referred  to,  absolutely  bound 
to  select  three  per  cents,  for  that 
purpose  :  See  Angell  v.  Dawson,  3 
Y.  &  Coll.  316,  per  Alderson,  B. 
Robinson  v.  Robinson,  1  De  G. 
M.  &  G.  255,  256,  by  Lord  Cran- 
worth. 
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Authorised 
trust  invest- 
iuent8  : 

Trust  Invest- 
ment Act, 
1889. 


■which  the  executor  has  laid  out  the  money,  he  shall  uot 
have  the  benefit,  but  it  shall  accrue  to  the  estate  of  his 
testator  (p). 

And  it  should  seem  that  if  a  testator  die  leaving  stock  in 
funds  other  than  those  authorised  by  Act  of  Parliament  it  is 
the  duty  of  the  executor  (in  the  absence  of  express  authority 
in  the  Will  to  retain  such  stock)  to  transfer  it  into  such 
authorised  funds  {q). 

Formerly  the  only  fund  in  which  an  executor  might  pro- 
perly invest  the  unemployed  money  of  the  testator  was  the 
3i.  per  cent,  consols,  i.  c,  the  fund  adopted  by  the  Court  of 
Chancery,  and  an  executor  investing  in  such  security  was  held 
by  the  Court  not  to  be  liable  for  any  fall  which  might  take 
place,  although  if  he  invested  in  any  other  fund  which  after- 
wards sank  in  value  ho  was  held  liable  for  such  depreciation 
even  in  the  absence  of  any  maUi  fidea  on  his  part.  But  now 
the  class  of  investments  authorised  for  trust  funds  has  been 
considerably  enlarged,  and  the  trustee  or  executor  investing  in 
any  of  the  authorised  funds  will  not  be  responsible  for  any 
fall  in  value. 

Most  of  the  provisions  now  in  force  for  authorising  tbesc 
investments  are  contained  in  the  Trust  Investment  Act,  1889 
(52  &  53  Vict.  c.  32),  which  enacts  :— Sect.  8.  "  It  shall  be 
lawful  for  a  trustee  {qq)  unless  expressly  forbidden  by  the 
instrument  (if  any)  creating  the  trust,  to  invest  any  trust 
funds  in  his  hands  (?■)>  in  manner  following,  that  is  to  say : — 


t 


f 


(2))  Phayre  v.  Peree,3  Dow.  128. 

(g)  See  Howe  v.  Lord  Dart- 
mouth, White  &  Tuclor's  Leading 
Cases,  6th  edit.,  Vol.  li.,  p.  321. 

(f/(/)  Which,  by  sect  9,  includes 
an  executor  or  administrator  and 
a  trustee  whose  trust  arises  by 
construction  or  implication  of  law, 
as  well  as  an  express  trustee. 

(}•)  This  power  of  investment 
does  not  extend  to  authorizing 
trustees  to  set  apart  or  appropriate 
any  of  such  stocks  to  answer  a  par- 
ticular pm-pose,  e.g.  to  provide  for 


an  annuity  given  by  Will,  so  as  to 
facilitate  the  distribution  of  the 
testator's  estate :  Re  Owthwaite, 
[1891]  3  Ch.  423. 

The  words  "  trust  funds  in  his 
hands"  are  not  confined  to  trust 
moneys  awaiting  investment,  but 
include  all  trust  funds  in  the  hands 
of  the  trustee,  whether  at  the  time 
in  a  state  of  investment  or  not. 
Hume  V.  Lopes,  [1892]  A.  C.  112, 
affirming  the  decision  of  the  Court 
of  Appeal  in  Re  Dick,  [1891]  1  Cli. 
423. 


Ch.  II.  §  II.] 
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(a)  In  any  of  the  Parliamentary  Stocks  or  Public  Funds 

or  Government  Securities  of  the  United  Kingdom : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or 

Ireland :  (s). 

(c)  In  the  Stock  of  the  Bank  of  England  or  the  Bank  of 

Ireland : 

(d)  In  India  3|  per  cent.  Stock,  and  India  Three  per 

cent.  Stock  or  in  any  other  Capital  Stock  which  may 
at  any  time  hereafter  be  issued  by  the  Secretary  of 
State  in  Council  of  India,  under  the  authority  of 
Act  of  Parliament,  and  charged  on  the  revenues  of 
India : 

(e)  In  any  securities  the  interest  of  which  is  or  shall  be 

guaranteed  by  Parliament : 

(f)  In  Consolidated  Stock  created  by  the  Metropolitan 

lioard  of  Works,  or  which  may  at  any  time  hereafter 
be  created  by  the  London  County  Council,  or  in 
Debenture  Stock  created  by  the  Receiver  for  the 
Metropolitan  Police  District : 

(g)  In  the  Debenture  or  Rentcharge  or  Guaranteed  or 

Preference  Stock  of  any  railway  company  in  Great 
Britain  or  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  during  each  of  the  ten  years 
last  past  before  the  date  of  investment  paid  a  divi- 
de: id  at  the  rate  of  not  less  than  three  per  centum 
per  annum  on  its  ordinary  stock : 
(h)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in 
perpetuity  or  for  a  term  of  not  less  than  200  years 
at  a  fixed  rental  to  any  such  railway  company  as  is 


(s)  See  Beet.  9  of  the  Trustee 
Act,  1888  (61  &  52  Vict.  c.  59), 
which  provides  that :  "  A  power 
to  invest  trust  money  in  real 
securities  shall  authorize  and  be 
deemed  to  have  always  authorized 
an  investment  upon  mortgage  of 
property  held   lor  an  unexpired 


term  of  not  less  than  two  hundred 
years,  and  not  subject  to  any  re- 
servation of  rent  greater  than  one 
shilling  a  year,  or  to  any  right  of 
redemption,  or  to  any  condition 
for  re-entry  except  for  non-pay- 
ment of  rent." 
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mentiored  in  sub-section  (g),  either  alone  or  jointly 
with  any  other  railway  company  : 
(i)  In  the  Debenture  Stock  of  any  railway  company  in 
India,  the  interest  on  which  is  paid  or  guaranteed 
by  the  Secretary  of  State  in  Council  of  India  : 


(j)  In 


*hfl  "  R." 


Annuities  of  the  Eastern  Bengal,  the 


East  Indian  and  the  Scinde  Punjaub  and  Delhi 
Eailways,  and  any  like  annuities  which  may  at  any 
time  hereafter  be  created  on  the  purchase  of  any 
other  railway  by  the  Secretary  of  State  in  Council  of 
India,  and  charged  on  the  revenues  of  India,  and 
which  may  be  authorised  by  Act  of  Parliament  to  be 
accepted  by  trustees  in  lieu  of  any  stock  held  by 

'       them  in  the  purchased  railway  : 

(k)  In  the  stock  of  any  railway  company  in  India  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is 
paid  or  guaranteed  by  the  Secretary  of  State  in 
Council  of  India : 

(1)  In  the  Debenture  or  Guaranteed  or  Preference  Stock 
of  any  company  in  Great  Britain  or  Ireland,  esta- 
blished for  the  supply  of  water  for  profit,  and  incor- 
porated by  special  Act  of  Parliament  or  by  Royal 
Charter,  and  having  during  each  of  the  ten  years  last 
past  before  the  date  of  investment  paid  a  dividend 
of  not  less  than  5Z.  per  centum  on  its  ordinary 
stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 
by  the  corporation  of  any  municipal  borough,  having 
according  to  the  return  of  the  last  census  prior  to 
the  date  of  investment  a  population  exceeding  fifty 
thousand,  or  by  any  County  Council,  under  the 
authority  of  any  Act  of  Parliament  or  Provisional 
Order : 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued, 
by  any  commissioners  incorporated  by  Act  of  ParUa- 
ment  for  the  purpose  of  supplying  water,  and  having 
a  compulsory  power  of  levying  rates  over  an  area 


Ch.  11.  §  II.] 


Devastavit. 
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having,  according  to  the  returns  of  the  last  census 
prior  to  the  date  of  investment,  a  population  exceed- 
ing fifty  thousand,  provided  that  during  each  of  the 
ten  years  last  past  hefore  the  date  of  investment  the 
rates  levied  ty  such  commissioners  shall  not  have 
exceeded  80  per  centum  of  the  amount  authorised  by 
law  to  bo  levied  : 
(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time 
being  authorised  for  the  investment  of  cash  under 
the  control  or  subject  to  the  order  of  the  Court :  {t) 
and  also  from  time  to  time  to  vary  any  such  investment  (m). 

Sect.  4.  (1.)  "It  shall  be  lawful  for  a  trustee  under  the  Purchase  at  a 
poM^ers  of  this  act  to  invest  in  any  of  the  stocks,  funds,  shares,  redeemabio 
or  securities  mentioned  or  referred  to  in  section  3  of  the  Act,  **<"=^s- 
notwithstanding  that  the  same  may  be  redeemable,  and  that 
the  price  exceeds  the  redemption  value. 

(2.)  "Provided  that  it  shall  not  be  lawful  for  a  trustee 
under  the  powers  of  this  Act  to  purchase  at  a  pi  Ice  exceeding 
its  redemption  value  any  stock  mentioned  or  referred  to  in 
sub-sections  (g),  (i),  (k),  (1),  and  (m),  which  is  liable  to  be 
redeemed  within  fifteen  years  of  the  date  of  purchase  at  par  or 
at  some  other  fixed  rate,  or  to  purchase  any  such  stock  as  is 
mentioned  or  referred  to  in  the  sub- sections  aforesaid,  which 
is  liable  to  be  redeemed  at  par  or  at  some  other  fixed  rate,  at 
a  price  exceeding  fifteen  per  centum  above  par  or  such  other 
fixed  rate. 

(3.)  "It  shall  be  lawful  for  a  trustee  to  retain  until  redemp- 
tion, any  redeemable  stock,  fund  or  security  which  may  have 
been  purchased  in  accordance  with  the  powers  of  this  Act. 

Sect.  5.  "  Every  power  conferred   by  this  Act   shall   be  Discretion  of 
exercised  according  to  the  discretion  of  the  trustee,  but  subject 


(0  See  £.  S.  C.  1883,  Order 
XXII.  r.  17. 

(u)  These  words  are  not  confined 
to  investments  made  under  the 
Act,  but  extend  to  any  invest- 
ment, whenever  made,  upon  any 

W.E. — VOL.  II. 


such  stocks,  funds,  or  securities, 
as  are  mentioned  in  the  section  : 
Be  Dick  [1891],  1  Ch.  423 ;  afiirmed 
in  the  House  of  Lords,  suh  nom. 
Hume  V.  Lopes,  [1892]  A.  C.  112. 
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to  any  consent  required  by  the  instrument  (if  any!  creatin'^ 
the  trust  with  respect  to  the  investment  of  the  trust  fund. 

Sect.  6.  "  This  Act  shall  apply  as  well  to  trusts  created 
before  as  to  trusts  created  after  the  passing  of  this  Act,  and 
the  powers  hereby  conferred  shuU  be  in  addition  to  the  powers 
conferred  by  the  instrument,  if  any,  creating  the  trust." 

And  further  apart  from  this  Act  the  following  investments 
of  trust  moneys  have  been  authorised  by  other  Acts  under  cer- 
tain restrictions.     Thus  trustees  may  invest  in — 

(1.)  Debenture  stock   of  companies  whose   mortgages  or 
bonds  are  authorised  as  an  investment,  unless  the 
contrary  is  expressed:  34  &  35  Vict.  c.  27. 
(2.)  Debentures    issued    under    28    &   20    Vict.   c.    78, 
as  amended  by  33  &  84  Vict.  c.  2(),  in  cases  where 
trustees  can  invest  in  the  shares,  stock,  mortgages, 
bonds,  or  debentures  of  companies  incorporated  by,  or 
a(       'J,  under  an  Act  of  Parliament :  28  &  29  Vict. 
c.  78,  s.  40. 
(3.)    Securities  of  the  Government   of  the   Isle  of  Man 
created  under  43  &  44  Vict.  c.  8,  where  trustees  can 
invest    in   Isle   of    Man   or   ColoJiial   Government 
securities  unless  the  contrary  is  expressed  :  43  &  44 
Vict.  c.  8,  s.  7. 
(4.)  Charges  under  the  Improvement  of  Land  Act,  18G4,  or 
mortgages  thereof,  where  trustees  can  invest  in  real 
securities,  unless  the  contrary  is  expressed :  27  &  28 
Vict.  c.  114,  s.  60. 
(5.)  Nominal  debentures  or  nominal  debenture  stock  issued 
under    the    Local    Loans    Act,   1875,    where    the 
trustees  may  invest  in  tLe  debentures  or  debenture 
stock  of  any  railway  or  other  company  unless  the 
contrary  is  expressed  :  38  &  39  Vict,  c.  83,  s.  27. 
\nd  further  many  local  Acts  of  Parliament  contain  express 
provisions  authorising  trustees  to  invest  in  the  stocks  and 
debentures  thereby  authorised  to  be  created  {x).  _..; 


{x)  See  Wolstenholme  &  Brin-      p.  193. 
ton's  Conveyancing  Acts,  6th  edit.      p.  349. 


Lcwin  on  Trusts,  9tli  edit. 
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Again,  it  has  already  appeared  (y),  that  wliere  personal  Consequence  of 

L       •      ^  1-1/.1.,.  .,  .1  1    ""'  converting 

j'roperty  is  bequoiithed  for  life,  with  remainder  over,  and  property  be- 
not  specifically,  it  is  the  duty  of  the  executor,  with  certain  {-fg^ith  ""^ 
exceptions,  to  convert  it ;  and  the  tenant  for  life  is  entitled  remainder 

over : 

only  upon  thn  /nnciple.  In  the  ciiso  of  Dimes  v.  Scott  (z), 
a  testator  gave  the  residue  of  his  personal  OHtnte  to  trustees, 
directing  them  to  convert  it  into  money,  and  invest  the 
proceeds  in  government  or  real  securities,  of  which  they 
were  to  stand  possessed,  upon  trust  for  A.  durinc;  her  life, 
and  after  her  death,  for  B. :  The  trustees  permitted  a  share 
which  the  testator  had  in  an  Indian  loan,  bearing  interest 
at  101.  per  cent.,  to  remain  for  sevoial  years  on  that  liucurity, 
during  which  ti-  '  they  paid  to  A.  the  interest  at  101.  per 
cent.,  which  it  yielded  annually ;  and  the  loan  being  after- 
wards paid  off,  they  invested  the  money  in  the  three  per  cents., 
at  a  time  when  the  funds  were  so  low  that  the  amount  of 
stock  purchased  was  considerably  greater  than  if  the  conver- 
sion had  taken  place  at  the  end  of  a  year  from  the  testator's 
death:  And  it  was  held  by  Lord  Gilford ,  that  the  tenant 
for  life  was  not  entitled  to  the  actual  interest  which  the 
money  yielded,  while  it  remained  on  th<  Indian  security, 
but  only  to  the  dividends  of  so  much  three  per  cent,  stock 
as  would  have  been  purchased  with  it  at  the  end  of  a  year 
from  the  testator's  death ;  that  the  trustees  ought  to  be 
charged  with  the  whole  of  the  stock  actually  purchased,  and 
all  the  sums  actually  received  in  respect  of  the  Indian  rate 
of  interest ;  and  they  ought  to  be  allowed  in  their  discharge, 
as  payments  to  the  tenant  for  life,  not  the  sums  which  they 
had,  in  fact,  paid  her,  hut  only  a  sum  equal  to  what  she 
would  have  received  for  dividends,  if  the  money  had  been 
transferred  from  the  Indian  security,  and  invested  in  the 
thrci"  per  cent,  stock  at  the  end  of  a  year  from  the  testator's 
death:  And  this  decision  was  confirmed,  on  appeal,  by 
Lord  Lyndhurst.     In  the  case  of  Mackenzie  v.  Taylor  (a). 


:»i 


(v)  Ante,  p.  1248.  {z)  4  Russ.  Chanc  Cas.  195. 

(a)  7Beav.  467.  ' 
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where  the  testator  gave  hia  residuary  personal  estate  to  his 
executors  upon  trust,  as  soon  as  convenient  after  his  iloath, 
to  convert  into  money  and  invest  the  same,  and  the  executors 
allowed  it  to  ho  enjoyed  in  specie  hy  Mrs.  M.,  the  tenant  for 
life,  as  long  as  she  lived,  but  three  years  after  her  death, 
they  accounted  for  the  vahio  and  paid  it  into  Court ;  it  was 
held  by  Lord  Langdalo  that  they  ought  to  pay  interest  at 
four  per  cent,  from  her  death  to  the  day  of  such  payment. 
In  WiyhUv'u'k  v.  Lord  (h),  in  a  case  where  the  Will  gave  no 
specific  directions  as  to  the  payment  of  debts,  the  executor, 
who  was  also  the  ultimate  residuary  legatee,  did  not  ascer- 
tain and  secure  the  residue  at  the  end  of  the  year,  but 
worked  part  of  the  property  (a  coal  mine)  t  a  profit  for 
several  years,  when  it  ceased  to  be  of  any  value  ;  it  was  held, 
on  a  bill  at  the  suit  of  a  person  having  a  charge  for  life  on 
the  residue,  that  the  executor  Avas  not  entitled  to  postpone 
the  sale  of  the  property  to  the  prejudice  of  such  person,  and 
that  having  postponed  it,  he  was  chargeable  with  the  value 
of  the  mine  at  the  end  of  the  year  from  the  testator's  death 
with  interest  thereon,  and  that  that  value  must  be  calculated 
as  constituted  of  the  aggregate  of  the  annual  profits  derived 
from  the  mine  in  all  the  subsequent  years  till  it  became 
unproductive,  such  annual  profits  to  be  treated  as  deferred 
payments. 

But  in  Baud  v.  Fardcll  (c)  it  was  held  that  an  executrix, 
who  was  also  tenant  for  life  under  a  Will  directing  the 
residuary  estate  to  be  sold  and  the  proceeds  invested  in 
government  or  other  good  securities,  was  not  liable  for  not 
converting  into  consols  a  sum  of  Navy  5Z.  per  cents,  forming 
part  of  the  residuary  estate  :  for  she  had  a  discretion  expressly 
reposed  in  her  as  to  the  nature  of  the  investment. 

Where  trustees  are  bound  by  the  tenns  of  their  trust  to 
invest  the  money  in  the  public  funds,  and  instead  of  doing 
so,  they  retain  the  money  in  their  hands,  or  invest  it  upon 
an  insufificient  security,  the  cestuis  que  trust  may  elect  to 


(b)  6  H.  L.  C.  217. 


(c)  7  De  Gex,  M.  &  Q.  628. 
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charge  them  either  with  the  amount  of  the  money,  or  with 
the  amount  of  the  stock  which  they  mi{,'ht  have  purchased 
with  the  money  (d)  :  Where,  however,  the  trustees  are  not 
bound  to  invest  the  money  in  the  public  funds,  or  in  any 
specific  security,  but  by  the  terms  of  the  trust  have  a 
tliscretion  to  invest  it  in  various  ways,  the  authorities  were 
conflicting  on  the  question  whether,  if  the  trustees  fail  to 
invest  as  prescribed,  the  ccstu'is  que  trmt  can  claim  to  charge 
them  with  the  value  of  some  particular  security  that  might 
have  been  obtained,  or  whether  they  are  merely  chargeable 
with  the  whole  amount  of  the  trust  fund,  together  with 
interest  (e).  But  this  question  has  been  settled  in  favour  of 
the  latter  view,  by  the  decision  of  the  Lords  Justices  in 
Robinson  y.  Robinson  (f). 

This  consideration  leads  to  the  question,  how  far  an 
executor  or  administrator  is  liable,  in  respect  of  losses 
occasioned  by  not  calling  in  the  money  of  the  testator  already 
invested  upon  securities.  Executors  ought  not,  without 
great  reason,  to  permit  money  to  remain  upon  personal 
security  longer  than  is  absolutely  necessary :  Accordingly, 
in  Powell  v.  Evans  (ff),  executors  were  charged  with  a  loss 
caused  by  neglecting  to  call  in  money  lent  by  the  testator 
on  bond  (</).  Though  the  irrimd  facie  rule  is  that  executors 
should  get  in  the  assets  of  the  testator  within  a  year(/(), 
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on  a  deficient 
security : 

[See  Stat.  22 
&  23  Vict, 
c.  US,  8.  31, 
poit,  p.  1735.] 


loss  by  not 
calling  in 
money  on 
securities,  or 
in  hands  of 
banker. 


((Z)  Shepherd  v.  Moiils,  4  Hare, 
503,  504.  Pride  v.  Fooks,  2  Beav. 
430.  Eobinson  v.  Robinson,  1  De 
Gex,  M.  &  G.  256. 

(e)  Hockley  v.  Bantock,  1  Russ. 
141.  Watts  V.  Girdlestone,  6  Beav. 
188.  Ames  v.  Parkinson,  7  Beav. 
379,  were  in  favour  of  the  former 
view :  Marsh  v.  Hunter,  6  Madd. 
295,  and  Shepherd  v.  Mouls,  4 
Hare,  500,  of  the  latter. 

(/)  1  De  Gex,  M.  &  G.  247. 
See  also  Knott  v.  Cottee,  16  Beav. 
80,  81,  by  Romilly,  M.  R, 

(/)  5  Ves.  839. 

(jf)  See  also  ante,  p.  1694.    Row- 


ley V.  Adams,  4  Mylne  &  Cr.  496, 
and  Eagleton  v.  Kingston,  8  Ves. 
466,  467.    Atty.-Gen.  v.  Higham, 

2  Y.  &  Coll.  Chan.  C.  634.  The 
money,  when  called  in,  should  be 
invested  in  the  three  per  cents,  or 
other  authorised  fund,  if  there  is  no 
present  occasion  for  it :  Howe  v. 
Lord  Dartmouth,  7  Ves.  149,  150, 
This  seems  a  sufficient  answer  to 
the  inquiry  of  Lord  Camden  in 
Orr  V.  Newton,  2  Cox,  276. 

(A)  Grayburn  v.  Clarkson,  L.  R. 

3  Ch,  605,  606,  ^er  Page- Wood, 
L.J.  Sculthorpe  v.  Tipper,  L.  R. 
13  Eq.  232. 
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Of  the  Liahility  of  an  Executor.     [Pt.  iv.  Bk.  ii. 

there  is  no  inflexible  rule,  it  would  seem,  as  to  the  time 
within  which  they  are  bound  to  do  so.  In  every  case  the 
particular  circumstances  must  govern,  and  the  Court  allows 
the  executors  a  reasonable  discretion  (i).  Where  executors 
have  neglected  to  realise  assets  which  are  outstanding  upon 
an  improper  investment  there  is  no  fixed  period  at  which  the 
loss  is  to  be  calculated.  It  depends  on  the  particular  nature 
of  the  property  and  the  evidence  affecting  it.  Thus  in 
Hughes  v.  Umpson  (k)  losses  were  occasioned  by  the  non- 
sale  of  Crystal  Palace  shares  which  were  at  a  premium  at  the 
testator's  death,  but  which  subsequently  fell  to  a  discount, 
and  the  executors  were  charged  with  the  value  at  the  end  of 
twelve  months.  So  in  Moyle  v.  Moyle  {I),  executors  and 
trustees  who,  for  upwards  of  a  year  after  the  testator's  death, 
allowed  a  considerable  portion  of  the  assets  to  be  unpro- 
ductive in  the  hands  of  a  banker  who  failed,  were,  under  the 
circumstances,  charged  with  the  loss  {in).  So  executors  wore 
held  personally  ILble  in  respect  to  the  loss  to  the  testator's 
estate  of  a  sum  outstanding  on  personal  security,  although 
the  security  was  that  of  a  bond  of  the  testator's  solicitor,  and 
the  money  had  been  invested  in  that  security  by  the  testator 
dome  j'ears  before  his  death,  and  by  his  \V511  he  directed 
that  his  trustees  should  get  in  his  outstanding  estate  "  as 
soon  as  conveniently  might  be  "  after  his  decease  («).  But 
in  Buxton  v.  Biixton  (o),  an  executor  who  allowed  part 
of  a  testator's  assets  to  remain  invested  in  Mexican  bonds 
for  a  year  and  seven  months  after  the  testator's  death, 
and  eventually  sold  the  bonds  at  a  lower  price  than  might 
have  been  obtained  by  a  sale  at  an  earlier  period,  but  who 
appeared  to  have  acted  throughout  with  diligence  and  good 
faith,  was  held,  by  Sir  C.  C.  Pepys,  M.ll.,  under  the  circum- 
stances, not  to  be  liable  for  the  loss  consequent  on  his  not 


(i)  Hughes  V.  EmpBon,  22  Beav. 
181, 183,  -per  Roniilly,  M.  R.  Mars- 
den  I'.  Kent,  6  C.  D.  598. 

{k)  22  Beav.  181.  .,.      . 

(0  2  Ru88.  &  M.  710, 


{in)  See  Johnson  v.  Newton,  1 1 
Hare,  168,  169. 

(?i)  Bullock  V.  Whentley,  1  Coll. 
130. 

(o)  1  Mylne  &  Cr.  80. 
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having  sold  them  sooner  :  And  his  Honor  further  held,  that 
a  difference  of  opinion  between  two  executors,  as  to  the 
propriety  of  converting  the  assets  at  a  particular  period, 
followed  by  a  demand  made  by  one  of  them  upon  the  other, 
to  concur  in  eff^  sting  an  immediate  conversion,  does  not 
deprive  the  latter  of  the  right  to  exercise  his  own  dis- 
cretion, or  render  him  liable  for  the  loss  that  may  arise 
from  the  delay  consequent  on  his  declining  to  comply  with 
the  demand  (p).  This  case  has  been  followed  in  the  case  of 
Marsden  v.  Kent  (q),  where  the  Court  held  that  where  the 
executors  had  acted  in  the  honest  exercise  of  their  discretion 
as  to  the  time  of  selling  property  of  a  very  uncertain  and 
speculative  character,  they  ought  not  to  be  made  personally 
responsible  for  the  loss  arising  from  their  not  having  sold 
within  the  twelvemonth. 

Executors  acting  under  a  Will  by  which  an  absolute  (lis-  Wlic.o  exccu- 
cretion  is  (jiven  to  them  to  postpone  the  sale  a^icl  conversion  of  absolute  dis- 
thc  testators  estate  are  not  bound  by  the  ordinary  rule  above  •"'<=*''•"  *" 

•'  *'  postpone  siilo 

referred  to,  viz.,  to  convert  the  property  within  a  year,  even  of  testator's 
though  some  of  the  property  consists  of  shares  in  an  unlimited 
company,  nor  will  they  be  liable  in  the  absence  of  mala  fides 
for  loss  arising  to  the  estate  from  the  non-conversion  (  \  So 
too  an  express  power  to  retain  existing  investments  takes  a 
case  out  of  the  rule  as  to  the  conversion  of  perishable 
property  (s). 

It  is  not  the  duty  of  an  executor  to  call  in  money  invested 
on  real  security,  where  no  risk  is  apparent;  nor  are  executors 
bound  to  convert  leasehold  property  into  three  per  cent, 
stock,  unless  under  particular  circumstances  (<). 

Generally  speaking,  if  an    executor   appoints  another  to  Loss  by  failure 


receive  the  money  of  his  testator,  and  he  receives  it,  it  is  the 
same  thing  e.s  if  the  executor  himself  had  actually  received 


of  banker, 


{p)  See    also    East    v.   East,   6 
Hure,  348, 
in)  5  (J.  D.  598. 

(r)  Re  Ncrrington,  13  C.  D.  664. 
(«)  Gray  v.  Siggers,  15  C.  D.  74. 


(0  Howe  V.   Lord   Dartmouth,      C.  D.  227. 


7  Ve8.  160.  Ante,  p.  1248  et  teq. 
As  to  whether  Turnpike  Bonds 
are  real  securities,  see  llobineon  v. 
Robinson,  1  De  Gex,  M.  &  Q.  247, 
and   Cavendish  v.  Cavendish,  30 
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solicitor,  &c. 
See  Stat.  22 
&  23  Vict, 
c.  35,  s.  31, 
post,  p.  1735  ] 


lipi 

1-       : 

iL^-^- ^ 

1-:     ■ 

Of  the  Liability/  of  an  Executor.     [Pt.  i\.  Bk.  ii. 

it,  and  will  bo  assets  in  his  hands ;  and,  const  quently, 
appointing  another  to  receive,  who  will  not  repay,  is  a 
devastavit  (?/).  Thus,  in  a  case  where  the  Will  dirccicd  that 
one  Edward  Pistor  should  carry  on  the  business  of  the 
testator  to  a  given  day,  for  the  benefit  of  his  estate,  and  the 
executors,  from  the  confidence  thus  reposed  by  the  testator 
in  Pistor,  permitted  him  to  get  in  debts,  without  anything 
appearing  on  the  Will  to  show  the  testator's  intention  to  that 
effect,  the  Court  of  Exchequer  held,  that  the  executors  must 
answer  to  the  residuary  legatee  for  the  money  so  received  by 
their  agent  (a).  So  where  trustees  for  sale  sold  the  trust 
property  and  placed  the  conveyance  executed  by  them  and 
having  their  receipt  indorsed,  in  the  hands  of  a  solicitor,  who 
received  and  misapplied  the  purchase-money,  they  were  held 
liable  for  a  breach  of  trust  (y).  Again,  where  trustees  left 
some  Exchequer  BiUs,  in  which  they  had  properly  invested 
trust  money,  in  the  hands  of  a  broker,  they  were  held 
personally  liable  upon  r  misapplication  of  the  bills  by  the 
broker  (z). 

But  with  respect  to  losses  sustained  by  the  failure  of 
bankers,  or  other  persons  into  whose  hands  the  money  of 
the  testator  has  been  deposited  by  the  executor,  the  rule 
seems  to  be,  that  where  the  deposit  was  made  from  necessity, 
or  conformably  to  the  common  usage  of  mankind,  the  executor 
will  not  be  responsible  for  the  loss  {a).  So  if  the  executor, 
living  in  London,  and  receiving  money  of  the  testator,  should 


(u)  Jenkins  v,  Plonibe,  6  Mod. 
93. 

(«)  Pistor  V.  Dunbar,  1  Anstr. 
107. 

(y)  Ghost  V.  Waller,  9  Beav.  497. 
See  also  Bostock  v.  Floyer,  L.  R.  1 
Eq.  26.  Sutton  v.  Wilders,  L.  R. 
12  Eq.  373.  Ee  Brier,  26  C.  D. 
238.  The  liability  of  the  executor, 
■  according  to  the  case  of  Speight 
V.  Gaunt,  9  A.  C.  1,  affirming  the 
decision  of  the  Court  of  Appeal 
reported  in  22  C.  D.  727,  would 
eeem  to  depend  on  whether  the 
defaulting  agent  was  properly  em- 


ployed. If  he  was  properly  em- 
ployed in  the  ordinary  course  of 
business,  the  executor  would  not 
seem  to  be  liable.  Sutton  v.  Wil- 
ders {ubi  sup.)  would  probably  be 
decided  differently  since  Speiglit 
V.  Gaunt. 

(z)  Matthews  v.  Brise,  6  Beav. 
239.  See  also  Rowlands.  Witlier- 
den,  3  Mac.  &  G.  568,  and  stat. 
22  &  23  Vict.  c.  35,  s.  31,  post, 
p.  1735. 

(a)  Churchill  v.  Hobson,  1  P. 
Wms.  243.  Knight  v.  Lord  Ply- 
mouth, 3  Atk.  480.    S.  C.  1  Dick. 
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remit  to  an  attorney  in  the  country  to  pay  the  debts  there, 
and  the  attorney  becomes  insolvent,  the  executor  will  not  be 
chargeable,  if  the  business  was  transacted  in  the  ordinary 
raaniier  without  any  circumstance  to  show  suspicion  {h).  So 
whore  executors  employ  an  auctioneer  to  sell  the  leaseholds, 
or  other  portion  of  the  assets,  who  receives  the  deposit  and 
fails  to  pay  it  over,  the  executors  will  not,  generally  speaking, 
be  held  personally  liable  for  the  loss  (c).  But  in  Darke  v. 
Martyn  {(I),  where  a  +estator  died  in  March,  1823,  and  in 
January,  1824,  and  January,  1825,  the  executors  and  trustees 
deposited  part  of  the  assets  in  the  hands  of  bankers  on  their 
notes  carrying  interest ;  and  the  bankers  failed  in  November, 
1825 ;  Lord  Langdale,  M.  R.,  held,  that  as  no  necessity  had 
been  shown  for  such  deposit,  the  trustees  were  personally 
responsible  for  the  loss  (c).  So  where  a  trustee  deposited  a 
trust  fund  with  his  bankers,  accompanied  by  an  order  in 
writing  to  invest  the  money  in  consols,  he  was  held  answerable 
lor  the  omission  of  the  bankers  to  make  the  investment,  vliere 
he  made  no  subsequent  inquiry  respecting  it,  until  about  five 
mouths  afterwards,  when  the  bankers  became  bankrupt  (/). 
And  if  an  executor  pays  the  money  of  the  testator  into  a 
banker's,  not  on  any  distinct  account,  but  mixing  it  with  his 
own  money,  it  should  seem  that  the  executor  will  bo  an- 
swerable for  the  loss  sustained  by  the  failure  of  the 
banker  (r/). 


120.  Ex  parte  Bolchier,  Ambl. 
21!).  Kcjwth  -v.  Howell,  3  Yes. 
565.  Adams  v.  Claxton,  6  Ves. 
22G.  AVilks  v.  Groom,  3  Druwr. 
584.  Swinfen  v.  Swinfen,  2!)  Beiiv. 
211.  Johnson  t).  Newton,  11  Hiire, 
100.  Mendes  v.  Cue.  (alia,  2  J.  & 
H.  25!).  Fenwick  c  Clarke,  31 
L.  J.  Ch.  728.  lie  Bird,  L.  R.  16  E(i. 
203.  Speight  r.  Gaunt,  9  App. 
Cas.  1.    Ite  Brier,  20  C.  D.  238. 

(6)  Bacon  v.  liacon,  5  Ves.  334, 
3.35.  Castle  v.  Warland,  32  Beav. 
660. 

(c)  Edmonds  v.  Peake,  7  Beav. 
239.     See  also  stat.  22  &  23  Vict 


c.  35,  8.  31,  post,  p.  1735. 

(J)  1  Beav.  525. 

(c)  See  also  Rehden  v.  Wesley, 
29  Beav.  213. 

(/)  Challenv.  Sliippiini,4  Hare, 
655. 

(y)  Wren  r.  Kirton,  11  Ves. 
377.  Fletcher  v.  Walker,  3  Madd. 
73.  Massey  i'.  Banner,  4  Madd. 
41.3.  S.  C.  1  .Tac.  &  Walk.  241. 
Robinson  v.  Ward,  Ry.  &  Mood. 
274.  S.  C.  2  C.  &  P.  59.  See 
also  Salway  r.  Sahvay,  2  Russ.  & 
M.  215,  in  which  case,  Lord  Broiigh- 
liaiu  held  (overruling  the  decision 
of  Sir  J.   Letich,  M.  R.,  4  Rus. 
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Review  of  law 
in  Speight  v. 
Gaunt, 


The  whole  of  the  law  on  this  particular  point  has  been 
recently  reviewed  in  the  House  of  Lords  in  the  case  of  Spehiht 
V.  Gaunt  (//)•  The  general  result  seems  to  he  this  :  Trustees 
are  not  bound  personally  ^c  transact  such  business  connected 
with  or  arising  out  of  the  proper  duties  of  their  trust,  as 
according  to  the  usual  mode  of  conducting  business  of  a  like 
nature  persons  acting  with  reasonable  care  and  prudence  on 
their  own  account  would  ordinarily  conduct  through  mercan- 
tile agents ;  and  where,  according  to  the  usual  and  regular 
course  of  such  business  (/),  moneys  receivable  or  payable 
ought  to  pass  through  the  hands  of  such  mercantile 
agents  (h),  that  course  may  properly  be  followed  by  trustees, 
though  the  moneys  are  trust  moneys;  and  if  under  such 
circumstances,  and  without  any  other  misconduct  or  default 
on  the  part  of  the  trustees,  a  loss  takes  place  through  any 
fraud  or  neglect  of  the  agents  employed,  the  trustees  arc  not 
liable  to  make  good  such  loss  {().  In  conformity  with  this 
doctrine  the  statute  22  &  23  Vict.  c.  35,   s.  31  (m),  enacts 


()0),  that  a  receiver  appointed  l)y 
the  Court  is  answerable  for  tlie 
loss  jf  nioneyj*  consequent  on  the 
failure  of  a  banker  with  whom 
they  have  been  dejjosited  for  secu- 
rity, if  the  deposit  be  made  in  such 
a  way  that  the  receiver  parts  with 
tlie  absolute  control  over  the  fund  : 
This  judgment  was  afterwards 
affirmed  in  Dom.  Proc. :  White  v. 
Bauj,-li,  !)  lUigh,  181. 

(h)  9  A.  0.  1. 

(i)  Where  an  executor  or  trustee 
employs  an  agent  to  collect  money 
under  circumstances  which  make 
such  employment  proper,  and  the 
money  collected  is  lost  by  the 
agent's  insolvency,  the  burden  of 
proof  is  not  on  the  executor  to 
show  that  the  loss  was  not  at- 
tributable to  his  own  default,  but 
on  tlie  persons  seeking  to  charge 
him  to  prove  that  it  was.  lie 
lir^er,  2t)  C.  D,  238. 


(k)  This  rule  is  subject  to  the 
limitation  that  the  agent  must  not 
be  employed  out  of  the  ordinary 
scope  of  his  business.  It  is  not 
part  of  the  ordinary  business  of  a 
solicitor  to  choose  a  valuer  for 
trustees  intending  to  invest  money 
on  mortgage.  Fry  v.  Tapsoii,  2H 
C.  D.  268. 

(/)  J-;./;  2^arte  Belchier,  Amb.  218. 
A  trustee  although  remuneratid 
for  his  services  is  not  liable  for 
loss  occasioned  to  the  trust  estate 
by  the  felonious  acts  of  his  servant, 
provided  such  servant  is  properly 
entrusted  with  the  custody  of  tiie 
trust  property,  and  is  selected  and 
employed  without  negligence :  and 
semble,  the  liability  of  a  trustee  is 
not  increased  by  the  fact  of  his 
being  remunerated  for  his  services. 
Jobson  V.  Palmer,  [181)3]  1  Ch.  71. 

(m)  See  infra,  p.  1736. 
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that  every  instrument  creating  a  trust  shall  be  deemed  to 
contain  a  clause  exonerating  the  trustees  from  liability  "  for 
any  banker,  broker,  or  other  person,  with  whom  any  trust 
moneys  or  securities  may  be  deposited." 

But  neither  this  statute  nor  the  doctrine  of  Ex  parte 
Bdchier  {mm)  authorises  a  trustee  to  delegate,  at  his  own  mere 
will  and  pleasure  the  execution  of  his  trust,  and  the  care  and 
custody  of  the  trust  moneys,  to  strangers,  in  any  case  in 
which  there  is  no  moral  necessity  from  the  usage  of  mankind 
for  the  employment  of  such  an  p,gency.  The  cases  of  liow- 
land  V.  Withcrden  (//),  Bostock  v.  Floi/cr  (o),  and  many  others 
show  that  trustees  bound  to  invest  trust  moneys  in  au- 
thorised securities  are  prima  facie  answerable  for  the  proper 
care  and  custody  of  such  trust  moneys,  until  they  are  actually 
so  invested ;  and  will  not  be  exonerated  from  liability  if,  in 
the  meantime,  they  leave  them  in  other  hands,  though  the 
hands  of  professional  advisers  or  agents,  to  whose  assistance, 
for  many  purposes  connected  Avith  the  trust,  they  may  properly 
have  recourse  (j))- 

The  result  of  all  the  best  authorities  on  the  subject  of  the  General  result 
general  liability  of  executors  was  thus  stated  by  Lord  Gotten-  as  to  the 
hum,  in  his  judgment  in  the  case  of  Chmrfh  v.  Bond  (q)  :  |;xccutors*for 
"  Although  a  personal  representative,  acting  strictly  within  loss  of  assets, 
the  line   of   his    duty   and    exercising   reasonable    care   and 
diligence,  will  not  be  responsible  for  the  failure  or  deprecia- 
tion of  the  fund  in  which  any  part  of  the  estate  may  be 
invested,  or  for  the  insolvency  or  misconduct  of  any  person 
who  may  have  possessed  it,  yet,  if  that  line  of  duty  be  not 
strictly  pursued,  and  any  part  of  the  property  be  invested  by 
such  personal  representative  in  funds  or  upon  (securities  not 
authorized,  or  be  put  withm  the  control  of  persons  who  ought 
not  to  be  entrusted  with  it,  and  a  loss  bo  thereby  eventually 
sustained,  such  persona)  representative  will  be  liable  to  make 


(mm)  Amb.  218. 

(n)  3  Mac.  &  G.  668,  574. 

(o)  ,35  Beiiv.  603,  600.    L.  K,  1 

Eq.  2li. 


(2>)  See  per  Lord  Selborne,  L.  C. 
in  Speigl't  v.  Gaunt,  9  A.  C.  1,  5. 
(2)  3  Mylne  &  Cr.  496. 
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it  good  however  unexpected  the  result,  however  little  likely 
to  arise  from  the  course  adopted,  and  however  free  such 
conduct  may  have  been  from  any  improper  motive  (r).  Thus 
if  he  omit  to  sell  property  when  it  ought  to  be  sold,  and  it  be 
afterwards  lost  without  any  fault  of  his,  he  is  liable  (.s) ;  or  if 
he  leave  money  due  upon  personal  security,  which,  though 
good  at  the  time,  afterwards  fails  {t).  And  the  case  is  stronger 
if  he  be  himself  the  author  of  the  improper  investment,  as 
upon  personal  security,  or  an  unauthorized  fund.  Thus  he 
is  not  liable,  upon  a  proper  investment  in  the  three  per 
cents.,  for  loss  oocasioned  by  the  fluctuations  of  that  fund  (m), 
but  he  is  for  the  fluctuations  of  any  unauthorized  fund  {x). 
So  when  the  loss  arises  from  the  dishonesty  or  failure  of  any 
one  to  whom  the  possession  of  part  of  the  estate  has  been 
entrusted:  Necessity,  which  includes  the  regular  course  of 
business  in  administering  the  property,  will,  in  Equity, 
exonerate  the  personal  representative :  But,  if  without  such 
necessity,  he  be  mstrumautal  in  giving  to  the  person  failing 
possession  of  any  part  of  the  property,  he  will  be  liable 
although  the  person  possessing  it  be  a  co-executor  or  co- 
administrator "  {y). 


(r)  Of  course  if  there  be  fraud 
or  wilful  dci'aiilt  on  the  part  of  the 
executor,  or  he  he  actuated  by  an 
improper  motive,  he  will  be  liable 
for  any  loss.  De  Cordova  v.  I)e 
Cordova,  4  A.  C.  692. 

is)  Phillips  V.  I'hillipss,  2  Freem. 
11.  Ante,  p.  1701.  Fry  v.  Fry, 
27  Beav.  144. 

(0  Powell  u.  Evans,  5  Ves.  839. 
Tubbs  V.  Carpenter,  1  Madd.  290. 
Ante,  p.  1703.     See  also  p.  1718. 

(«)  Peat  V.  Crane,  3  Dick,  499, 
note.     Ante,  p.  1709. 

(a;)  Hanconi  v.  Allen,  2  Dick. 
4S8.  Howe  v.  Lord  Dartmouth,  7 
Ves.  137.    Ante,  p.  1709. 

{y)  Lauj^ford  v.  Gascoyne,  II 
Ves.  333,  post,  p.  1730.  Shipbrook 
V.   Lord    Hinchinbrook,    11   Ves. 


252.  16  Ves.  477,  j)o$t,  p.  1730. 
Underwood  v.  Stevens,  1  Meriv, 
712,  post,  p.  1736.  Styles  v.  Guy, 
1  Mac.  &  G.  422,  post,  p.  1734. 
Trutch  ■(.•.  Laniprell,  20  Beav. 
116.  The  following'  are  cases 
bearing  on  the  general  prin- 
ciples above  stated,  viz.,  Bacon 
c.  Clark,  3  My.  &  Cr.  294. 
Lowry  v.  Fulton,  9  Sim.  115. 
Munrh  v.  C'ockorell,  9  Sim. 
339.  6  M.  &  Cr.  178.  Broad- 
hurst  V.  Bal^'uy,  1  Y.  &  Coll. 
Ch.  C.  16.  Bootli  V.  Booth,  1 
Beav.  125.  Phillipson  v.  Gatty,  7 
Hare,  516.  Byrne  v.  Norcott,  13 
Beav.  336.  Garner  v.  Moore,  3 
Drewr.  277.  Lander  v.  Westnn,  3 
Drewr.  389.  CoUinson  v.  Lister, 
20  Beav,  356.     7  De  G.  M.  k  0. 


Bk.  11. 


Ch.  II.  §  II.] 


Devastavit. 


In  conclusion,  the  sections  hero  set  out  of  the  following 
two  statutes  should  be  noted. 

By  sect.  56  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  k  45  Vict.  c.  41),  it  is  provided  that : — 

(1.)  "Where  a  solicitor  produces  a  deed,  having  in 
the  body  thereof  or  indorsed  thereon  a  receipt  for 
consideration  money  or  other  consideration,  the 
.  ,  •^  deed  being  executed,  or  the  indorsed  receipt  being 
signed,  by  the  person  entitled  to  give  a  receipt  for 
that  consideration,  the  deed  shall  be  sufficient 
authority  to  the  person  liable  to  pay  or  give  the 
same  for  his  paying  or  giving  the  same  to  the 
solicitor,  without  the  solicitor  producing  any  separate 
or  other  direction  or  authority  in  that  behalf  from 
the  person  who  executed  or  signed  the  deed  or 
receipt." 

(2.)  "  This  section  applies  only  in  cases  where  considera- 
tion is  to  be  paid  or  given  after  the  commencement 
of  this  Act." 

And  by  sect.  2  of  the  Trustee  Act,  1888  (51  &  52  Vict. 
c.  C9),  it  is  provided  that : — 

(1.)  "  It  shall  be  lawful  for  a  ttttstoe  {z)  to  appoint  a 
solicitor  to  be  his  agent  to  receive  and  give  a  dis- 
charge for  any  money  or  any  valuable  consideration 
or  property  receivable  by  such  trustee  under  the 
trust  by  permitting  such  solicitor  to  have  the  custody 
of,  and  to  produce,  a  deed  containing  any  suc^ 
receipt  as  is  referred  to  in  the  5Gth  section  of  tjio 
Conveyancing  and  Law  of  Property  Act,  1881  {zz) ; 
and  no  trustee  shall  be  chargeable  with  breach  of 
trust  by  reason  only  of  his  having  made  or  concurred 
in  making  any  such  appointment ;  and  the  producing 
of  any  such  deed  by  such  solicitor  shall  have  the 
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44  &  45  Vifit. 
c.  41,  s.  56. 
Receipt  iu 
cleo'l  or 
indoraed 
authority  for 
payment  to 
solicitor. 


51  &  52  Vict, 
c.  59,  s.  2. 
lleoeipt  o£ 
money  by 
solicitor  as 
aaoiit. 


634.  Gibbins  v.  Taylor,  22  Beav. 
344.  Selby  v.  Bowie,  4  Giff.  300. 
Griffith  V.  Porter,  2.5  Beav.  236. 
Fry  V.  Fry,  27  Beav.  144, 146. 


(2)  Which  iu  this  Act  by  sect. 
1  (3)  includes  an  executor  or  ad- 
ministrator. 

(cs)  Ubi  supra. 


K 
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same  validity  and  effect,  by  virtue  of  the  said  56th 
section,  as  the  same  would  have  had  if  the  person 
appointing  such  solicitor  had  not  been  a  trustee ; 
-       •      -  Provided  that  nothing  herein  contained  shall  exempt 

a  trustee  from  any  liability  which  he  would  have 
incurred  if  this  Act  had  not  passed,  in  case  he 
permits  such  money,  valuable  consideration,  or 
property  to  remain  in  the  hands  or  under  the  control 
of  the  solicitor  appointed  as  aforesaid  for  a  period 
longer  than  is  reasonably  necessary  to  enable  such 
solicitor  to  pay  or  transfer  the  same  to  the  trustee." 
(2.)  "  It  shall  be  lawful  for  a  trustee  to  appoint  a  banker 
or  solicitor  to  be  his  agent  to  receive  and  give  a 
discharge  for  any  money  payable  to  such  trustee 
under  or  by  virtue  of  a  policy  of  assurance  by 
permitting  such  banker  or  solicitor  to  have  the 
custody  of  and  to  produce  such  policy  of  assurance, 
with  a  receipt  signed  by  such  trustee,  and  no  tnintee 
shall  b(!  chargeable  with  a  breach  of  trust  by  reason 
only  of  his  having  made  or  concurred  in  making 
any  such  appointment :  Provided  that  nothing 
herein  contained  shall  exempt  a  trustee  from  any 
liability  Vi\\\c\x  he  would  have  incurred  if  this  Act 
had  not  passed,  in  case  he  permits  such  money  to 
remain  in  the  hands  or  under  the  control  of  the 
banker  or  solicitor  appointed  as  aforesaid  for  a 
perioc^  longer  than  is  reasonably  necessary  to  enable 
such  banker  or  solicitor  to  pay  the  same  to  the 
trustee." 
(3.)  "  This  section  shall  apply  only  where  the  money  or 
valuable  consideration  or  property  is  to  be  received 
after  the  passing  of  this  Act." 
In  what  case  A.  devastavit  by  one  of  two   executors  or  administratirs 

an  executor  is  _  _  . 

liable  I'ui-  tlic     shall  not  charge  his  companion  (a),  provided  he  has  not  m- 

(ci)  "Wentw.   Off.  Ex.  306,  14th      thorpe  r.  Millforth,  Cro.  Eliz.  318. 
edit.     Anon.  Dyer,  210,  a.     Haig-      AVilliams  v.  Nixon,  2  Beav.  472. 
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tentionally  or  otherwise  contributed  to  it :  For  the  testator's  devastavit 
having  misplaced  bis  confidence  in  one  shall  not  operate  to  executor.' 
the  prejudice  of  the  other  {h). 

Hence,  an  executor  shall  not,  under  ordinary  circumstances 
be  responsible  for  the  assets  come  to  the  hands  of  his  co- 
oxecutor  (c).  Hence,  also,  the  circumstance  that  one  of  two 
executors  had  notice  of  the  existence  of  a  debt  of  superior 
degree,  which  he  concealed  from  his  co-exocutor,  did  not 
affect  the  latter,  so  as  to  make  him  guilty  of  a  devastavit 
by  paying  an  inferior  debt  (d) ;  though,  perhaps,  if  notice 
to  one  executor  were  proved,  and  nothing  more  appeared, 
it  would  have  been  presumed  that  he  communicated  it  to  his 
co-executor  (e). 

But  where  an  executor,  possessing  assets  of  his  testator 
hands  over  those  assets  to  a  co-executor,  and  they  are  mis- 
applied by  that  co-executor,  there  the  executor,  who  so  hands 
them  over,  shall  be  answerable  for  their  misapplication,  unless 
he  can  show  a  good  reason  for  having  so  acted  (/)• 


(6)  Cro.  Eliz.  319. 

(c)  Cro,  Eliz.  319.  Littleliiiles 
V.  Gascoyne,  3  I'ro.  Chauc.  Ctis. 
74.  Williania  v.  Nixon,  2  Beav. 
472.  Pix  V.  Burfonl,  ]^  Beav.  412. 
By  Riiiiiilly,  M.  R.  See  jjost,  p. 
1861,  as  to  a  finding  liy  a  Jury, 
ufoiiaplea  oi  plew,  adminiilhtni 
by  several  executors,  \mi  ojie  pnjy 
lind  assets.  See  also  slat.  22  &  23 
Vict.  c.  35,  8.  31,  post,  p.  1735. 

{(l)  Hawkins  v.  Day,  Ambl. 
162. 

(e)  Ih.  See  Timson  v.  Rams- 
Ijottom,  2  Keen,  35.  Smith  v. 
Sniitii,  2  Cr.  &  M.  231.  Meux  v. 
Bell,  1  Hare,  73. 

(/)  Townsend  v.  Barlier,  Dick, 
356.  Macpherson  v.  Macpherson, 
1  J[acq.  H.  of  L.  243.  However, 
in  the  case  of  Davis  r.  Spurling, 
1  Russ.  &  JI.  01),  an  executor  was 


employed  by  his  co-executor  as 
his  agent  to  sell  an  estate  which 
under  the  Will  of  th(!  testator, 
the  co-executor  alone  had  power 
to  sidl  :  The  executor  so  employed 
handed  over  the  price  of  the  es- 
tate to  the  co-executor,  who  affer- 
uiinls  misapplied  it  :  Ani|  Sir 
Job')  I. each,  M.  R.,  held,  that  al- 
though, by  the  Will  uf  the  testator, 
the  price  of  the  estate,  when  sold, 
was  to  be  considered  as  part  nf  bis 
jiersonal  estate,  yet  the  executor, 
so  handing  it  over,  was  not  ac- 
countalde  for  tlie  misapplication  of 
it ;  inasmuch  as  he  liad  no  legal 
right  to  retain  it  :  for  it  was  m  his 
liands,  not  as  executor,  Imt  simply 
as  agent  of  his  co-ex<jcutur,  who 
alone  bad  power  to  scdl  the  estate 
and  to  receive  the  price  of  it. 


-i  ji 
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The  rule  may,  perhaps,  be  stated  to  be,  that  where,  bv 
any  act  done  by  one  executor,  any  part  of  the  ropresentativo 
estate  comes  to  the  hands  of  his  co-executor,  the  former 
will  be  answerable  for  the  latter,  in  the  same  manner  as  he 
would  have  been  for  a  stranger,  whom  ho  had  entrusted  to 
receive  it  (//). 

But  if  an  executor  is  merely  passive,  by  not  obstructinj^ 
his  co-executor  from  getting  the  assets  into  his  possession, 
the  former  is  not  responsible  (h).  If,  however,  the  one,  in 
any  way,  contributes  to  enable  the  other  to  obtain  possession, 
he  is  answerable,  notwithstanding  his  motive  be  innocent, 
unless  he  can  assign  a  suflBcient  excuse  (i).  Thus,  in  the 
case  of  several  executors,  if,  by  agreement  among  themselves, 
one  is  to  receive  and  intermeddle  with  such  part  of  tlio 
estate,  and  another  with  such  a  part,  each  of  them  will  bo 
chargeable  for  the  whole ;  because  the  receipts  of  each  arc 
pursuant  to  the    a     3ement  made  between  them  {k).     So 


((/)  See  Mr.  Cox's  note  to 
Churchill  r.  HMbson,  1  P.  Wms. 
241,  and  Lord  Thiirlow's  judgment 
in  Sadler  v.  HoLks,  2  Bro.  Chanc. 
f'us.  117.  Accordingly  in  Home 
V.  Pringlc,  8  CI.  &  F.  264,  268,  the 
rule  was  stated  to  he  that  the  ap- 
pointment of  one  of  several  trustees 
to  manage  the  property  would  not 
jier  se  make  the  other  trustees 
responsible  fur  his  acts  ;  but  it 
would  make  the  truste.  so  ap- 
pointed the  agent  of  the  other 
trustees  for  those  purposes,  and 
render  thf  i  responsible  for  his 
acts,  so  lai'  as  they  would  have 
been  responsible  for  the  acts  or 
receipts  of  a  stranger.  See  also 
Toplis  V.  Hurrell,  19  Beav.  423, 
where  the  rule  here  stated  was 
adopted  by  Romilly,  M.  R.  See 
also  Candler  y.  Tillett,  22  Beav. 
^3.  Cowell  v.  Gatconibe,  27  Beav. 
W^.-    j^ijle  ''•  Partridge,  32  Beav. 


661. 

(h)  Langford  v,  Gascoyne,  11 
Ves.  335.  Candler  v.  Tillett,  22 
Beav.  257.  This,  it  should  .seem, 
applies  only  to  cases  where  th-.! 
question  arises  under  a  decree 
for  the  common  accounts,  and  not 
under  a  special  charge  against  the 
executor  for  wilful  neglect  and 
default :  Terrell  r.  Mathew,  1 
Mac.  &  G.  433,  note  (a).  (See  also 
the  remarks  of  the  reporters  of  that 
case,  ibid.)  He  would  clearly  Ije 
liable  if  he  stood  by  and  saw  liis 
co-executor  commit  a  breach  of 
duty :  See  the  cases  cited  post, 
p.  1735. 

{i)  Langford  v.  Gascoyne,  11 
Ves,  335.  Hewett  v.  Foster,  (I 
Beav.  259.  Broadhurst  v.  Balgiiy, 
1  Y.  &  CoU.  Ch.  C.  16.  See  also 
the  cases  collected  in  note  (y). 

(jfc)  Gill  V.  Atty.-Geu.,  Hardr. 
314. 


Ch.  n.  §  II.]     Devastavit — Co-executors. 

where  A.,  J3.,  C,  D.  and  E.  (the  two  latter  being  married 
women)  took  out  administnition  to  an  intestat-  ,  and  after- 
w«rtls  appointed  C.  to  be  the  acting  administrator,  and 
directed  the  creditors  to  pay  their  debts  to  him  :  and  C. 
becaiiK'  insolvent ;  it  was  held  that  A.,  P  and  the  husbands 
of  D.  and  E.,  were  responsible  for  e'.'s  receipts  (/)•  So 
where  a  man  made  several  executors,  who  all  joined  in  the 
sale  ol  the  testator's  goods,  but  one  only  received  the  money, 
mid  he  became  insolvent ;  it  was  holden  that  they  should  all 
be  charged  (m)- 

Accordingly,  an  executor,  having  a  fund  standing  in  the 
joint  names  of  himself  and  another,  cannot,  upon  the  more 
representation  of  the  co-executor,  if  false,  be  justifif^d  in  doing 
an  act  that  is  :;n  exercise  of  power  over  that  fund  :  First  the 
act  must  be  necessary  for  the  purposes  of  the  ^yill,  and  then 
the  person,  to  whom  the  representation  is  made,  has  imposed 
upon  him  at  least  ordinary  and  reasonable  diligence  to  inquire 
rthether  the  representation  is  true  («)• 

Also,  if  an  executor  has  been  dealing  with  the  assets 
a  considerable  time,  much  beyond  that  period,  in  which, 
according  to  the  ordinary  course,  the  debts  Mould  be  paid, 
and  he  applies  to  the  other  executor  to  have  a  fund  put  into 
his  hands  exclusively,  and  the  other  does  inquire,  and  satisfies 
himself  that  there  are  debts  unpaid,  and  the  real  purpose 
of  the  executor  making  the  application,  was  to  apply  the  fund 
to  the  discharge  of  debts  ;  if  it  turns  out  afterwards,  that  he 
had  in  his  own  hands  a  fund  sufficient  for  the  payment  of 
those  debts,  and  therefore  the  application  of  the  other  fund  to 
that  purpose  was  unnecessary,  and  that  fund  was  not  in  fact 
devoted  to  the  purpose  for  which  it  was  provided,  it  would 
he  impossible  for  the  executor,  who  parted  with  it,  to  dis- 
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[1)  Lees  V.  Sanderson,  4  Sim. 
28. 

(m)  Aplyn?-.  Brewer,  Prec.  Chan. 
173.  Burrows  v.  Walls,  5  De  G. 
M.  &  G.  233. 

W.E. — VOL.   II. 


(?i)  ShipLrook  v.  Lord  Hincliin- 
brook,  11  Ves.  254.  Hewett  v. 
Foster,  6  Beav.  259.  Broadhurft 
V.  Balguy,  1  Y.  &  Coll.  Ch.  C. 
16. 
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charge  himself :  He  would  be  subject  to  the  imputation  of 
negligence,  as  having  been  too  easy  with  his  co-executor ;  too 
remiss  in  not  asking  how  he  had  been  dealing  with  the  assets 
in  his  hands  (o). 

Upon  these  principles,  Lord  Eldon  held,  in  Shiphrook  y.Lord 
Hinchinbrook  (p),  that  where  executors  joined  in  a  transfer 
of  stock,  vested  in  the  name  of  all  the  executors,  to  a 
co-executor,  upon  his  groundless  representation  that  it  \\as 
required  for  debts,  the  executorp,  were  answerable  for  the 
whole  of  the  produce  of  the  stock  which  they  could  not 
prove  to  have  been  applied  by  the  co-executor  to  the  pay- 
ment of  debts  of  the  testator  (q) :  But  his  Lordship  further 
held,  that  they  were  not  liable  so  far  as  they  could  pro/e 
the  application  to  that  purpose,  although  he  possessed  other 
funds,  part  of  tha  assets,  not  through  them,  which  funds  he 
wasted. 

Again,  in  Laniard  v.  Gascoyne  (r),  it  appeared  from  the 
affidavit  of  a  witness,  that  on  the  day  after  the  testator's 
funeral,  his  three  executors,  Gascoyne,  Spurrell  and  Lambert, 
met  at  his  house,  and  his  widow,  being  present,  left  the 
room  to  fetch  a  bag  of  money :  Upon  her  return  with  it, 
she  asked  the  witness  to  which  of  the  executors  she  should 
deliver  it ;  and  the  witness  not  then  having  a  good  opinion 
of  Gascoyne's  circumstances,  advised  her  to  give  it  to 
Spurrell ;  upon  which  she  passed  by  Gascoyne  and  Lambert, 
who  were  sitting  near  the  door,  and  gave  the  bag  into  the 
hands  of  Spurrell,  who  counted  the  money  over,  and  then 
delivered  it  into  the  hands  of  Gascoyne:  The  witness 
further  stated,  that  at  that  time  Gascoyne  was  not  reputed 
to  be  in  good  circumstances  :  And  Sir  Wm.  Grant  held,  that 
the  money  must  be  considered  to  have  been  so  far  in  the 
hands  of  Spurrell,  that  he  was  answerable  for  what  after- 


(o)  Shipbrook  v.  Lord  Ilinchin- 
trook,  1 1  Ves.  254.  See  also  Mendes 
V.  Ouedallo,  2  Johns.  &  H.  259. 

(p)  11  Ves.  252.  S.  C.  16  Ves. 
477. 

{q)  See  also  Chambers  v.  Min- 


chin,  7  Ves.  186.  Underwood  v. 
Stevens,  1  Meriv.  753.  Williams 
V.  Nixon,  2  Beav.  472.  Hewett  r. 
Foster,  6  Beav.  259.  Broadhurst 
V.  Balguy,  1  Y.  &  Coll.  Oh.C.  16. 
(r)  11  Ves.  333. 
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wards  became  of  it;  but  that  as  to  the  other  executor, 
Lambert,  it  was  impossible  to  charge  him :  for  that  he  had 
neither  done  nor  said  anything  that  in  any  degree  contributed 
to  the  loss  of  the  money,  or  to  its  getting  into  the  hands  of 
Gascoyne  :  And  his  Honor  observed,  that  it  was  not  incumbent 
in  one  executor  by  force  to  prevent  the  money  getting  into  the 
hands  of  another. 

So  in  Moses  v.  Levi  («),  a  testatrix  bequeathed  the  residue 
of  her  property  to  certain  persons,  some  of  whom  lived  in  the 
west  of  England,  and  others  in  Norfolk,  and  she  appointed 
two  persons  to  be  executors,  ono  of  whom  lived  at  Clifton, 
and  the  other  at  Diss:  The  executors  having  paid  all  the 
debts  and  specific  legacies  of  the  testatrix,  entered  inl^  an 
arrangement  by  which  the  Clifton  executor  was  to  pay  the 
residuary  legatees  in  the  west  of  England,  and  the  Diss 
executor  those  in  Norfolk:  and  the  residuary  funds  were 
apportioned  between  them  for  that  purpose :  The  Diss 
executor  made  default  in  payment  oi  one  of  the  legatees 
in  that  neighbourhood :  And  Alderson,  B.,  held  that  the 
other  executor  was  responsible  for  the  default. 

But  if  one  executor  places  the  property  of  the  testator  in 
the  hands  of  the  other,  whc  happens  to  be  a  banker,  or  in 
Buch  a  situation  that  the  act  is  not  imprudent,  the  executor 
so  depositing  shall  not  be  charged  in  case  of  a  loss ;  for 
if  he  had  been  a  sole  executor,  and  had,  under  the  same 
circumstances,  placed  the  money  in  a  banker's  hands,  he 
would  not  have  been  liable  {t).  So  if  an  executor  in  the 
■country  executes  a  power  of  attorney  to  a  co-executor  in  town 
for  the  purpose  of  changing  a  fund  of  the  testator,  as  the 
Court  would  order  it  to  be  changed,  as  from  the  long 
annuities  to  three  per  cents.,  the  act  is  justifiable,  being  for  a 
purpose  belonging  to  the  administration  of  assets ;  but  not  to 


(«)  3  Younge  &  Coll.  369,  See 
also  Lewis  v.  Nobbs,  8  C.  D.  591. 

(0  Churchill  v.  Hobson,  1  P. 
Wius.  241.    Chambers  v,  Minchin, 


7  Ves.  198.  See  alco  Atty.-Qen. 
V.  Randell,  MS.  Rep.  -21  Vin. 
Abr.  634,  tit.  trust.     (N.  a.)  pi.  9. 

3  H  2 


'Hi 


11   ,i  ■•  in 


'■n 
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change  it  to  bank  stock  (m).  So,  in  Bacon  v.  Bacon  (,r),  where 
an  executor,  lining  in  London,  paid  money  to  his  co-executor, 
who  had  been  the  confidential  agent  and  attorney  of  the 
testator,  for  the  purpose  of  paying  debts  in  the  country 
where  he  resided,  and  the  money  was  lost  by  his  insolvency, 
Lord  Loughborough  held,  that  the  executor,  who  had  paid 
the  money  under  such  circumstances,  should  not  be  charged 
with  the  loss  (2/). 

Again,  it  has  been  held,  that  one  executor  is  not  answerable 
for  the  receipt  of  the  other,  merely  by  taking  probate,  per- 
mitting the  other  to  possess  the  r  sets,  and  joining  in  acts 
necessary  to  enable  him  to  administer  (s)  :  Accordingly, 
where  a  bill  of  exchange  was  remitted  to  two  agents,  payable 
to  them  personally,  who,  on  the  death  of  the  principal, 
became  his  executors,  Lord  Alvanley  held,  that  the  mere 
indorsement  of  one,  after  they  were  executors,  in  order  to 
enable  the  other  to  receive  the  money,  was  not  sufficient  to 
charge  him  who  did  not  receive  it  {a).     So  it  was  laid  down  by 

(k)  Chainbera  v.  Minchin,  7  Ves.      trustees,  in    whom    the  husband 

and  wife  principally  confided,  and 
who,  witli  his  jmrtners,  was  their 
solicitor,  informed  his  co-trusteer- 
tliat  he  had  an  opportunity  of  in- 
vesting the  property  in  a  mort- 
gage at  five  per  cent.,  and,  with 
the  consent  of  the  husband  and 
wife,  recpiested  his  co-trusteos  to 
execute  a  power  of  attorney  to 
enable  him  to  sell  the  stock ; 
The  co-trustees,  without  inquiring 
into  the  matter,  complied  ;  The 
trustee  sold  the  stock  and  ab- 
sconded :  And  Sir  L.  Shadwcll, 
V.-C.,held  that  the  co-trustees  were 
liable.  See  also  Accord.  Broadhurst 
V.  Balguy,  1  Y.  &  Coll.  Ch.  C.  16. 
Trutch  V.  Lamprell,  20  Beav.  116. 
{z)  Hovey  V.  Blakeman,  4  Vo«. 
596.  But  see  ante,  p.  1728,  not.'  (/t), 
and  Styles  v.  Guy,  post,  p.  1734. 

(a)  Hovey  v.  Blakeman,  4  Vcs. 
608,  609. 


193,  by  Lord  Eldon.  See  ante, 
p.  1709  et  seq. 

(;i)  5  Ves.  331. 

(y)  This  decision  was  approved 
of  by  Lord  Eldon,  in  Chamberb  v. 
Minchin,  7  Ves.  193.  See  Daviuv. 
Snarling,  1  Russ.  &  M.  60,  where 
Sir  John  Leach,  M.  R.,  intimates, 
that  an  executor,  handing  over 
assets  to  his  co-^jxecutor  for  the 
,  express  payment  of  a  particular 
debt,  will  not  be  answerable  for 
their  misapplication.  See  also 
Castle  V.  Warland,  32  Beav.  660. 
But  in  Hanbury  v.  Kirkland,  3 
Sim.  265,  on  a  marriage,  a  sum  of 
stock  was  settled  for  the  separate 
use  of  the  wife  for  life,  remainder 
for  the  husband  for  life,  remainder 
for  their  children,  with  power  to 
change  securities  with  consent  of 
the  wife  :  The  dividends  on  the 
stock  beitig  reduced,  one  of  the 
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Lord  hedesdale  in  Joy  v.  Campbell  {b),  that  if  an  executor, 
living  in  Londou,  remits,  money  to  his  co-executor  to  pay 
debts  in  Suffolk,  "he  is  considered  to  do  this  of  necessity : 
he  could  not  transact  business  without  trusting  tome  persons, 
and  it  would  be  impossible  for  him  to  discharge  his  duty, 
if  he  is  made  responsible  where  he  remitted  to  a  person  to 
whom  he  would  have  given  credit,  and  would  in  his  own 
business  have  remitted  monej'  in  the  same  way :  It  would 
be  the  same,  were  one  executor  in  India,  and  another  in 
England,  the  assets  being  in  India,  but  to  be  applied  in 
England  ;  there  the  co-executor  is  appointed  for  the  purpose 
of  carrying  on  such  transactions ;  and  the  executor  is  not 
responsible ;  for  he  must  remit  to  somebody,  and  he  cannot 
be  wrong  if  he  remits  to  the  person  in  whom  the  testator 
himself  reposed  confidence  "  (c). 

But  the  rule,  it  should  seem,  was  different  at  law  prior  to 
the  Judicature  Act:  Thus,  in  Crosse  v.  Sviith{d),  it  was 
held,  that  an  executor  administering,  having  once  received 
money,  assets  of  his  testator,  could  not  discharge  himself, 
under  a  plea  of  j^iene  administravit  to  an  action  by  a  bond 
creditor,  by  showing  that  he  paid  the  money  over  to  his 
co-executor,  even  for  the  purpose  of  satisfying  the  bond 
creditor,  who  had  applied  for  payment  to  such  co-executor 
if  the  co-executor  afterwards  misapplied  the  money  by 
retaining  it  to  satisfy  his  own  simple  contract  debt.  Now, 
however,  the  rule  at  Law  as  well  as  in  Equity,  is  that 
the  executor  stands  in  the  position  of  a  gratuitous  bailee, 
and,  therefore,  cannot  be  charged  without  some  wilful 
default  (e). 


^1 


nil 


(6)  1  Sch.  &  Lef.  341. 

(c)  In  Speight  v.  Gaunt,  22  C.  D. 
727,  744,  Jesael,  M.  R.,  comment- 
ing on  this  case  says  :  "  That  is  a 
mere  question  of  selecting  an  agent. 
Of  course,  although  the  testator 
reposed  confide]ice  in  him  some- 
thing else  might  happen  after- 
wards,  tlie   man   n)ight    become 


insolvent,  or  the  like,  it  does  not 
n'  <n  that,  but  it  is  an  additional 
r  m  that  a  man  who  wo^  in  good 
credit  at  the  time  was  actually 
named  as  executor  by  the  testator," 

(d)  7  Eofi'.,  246. 

(«)  Job  V.  Job,  6  C.  D.  662. 
Judic.  Act,  1873,  sect.  25  (sub-s. 
11).    See  ante,  p.  1035. 
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It  may  here  be  mentioned  that  by  the  established  rules  of 
Courts  of  Equity,  it  is  the  duty  of  all  executors  to  watch 
over,  and,  if  necessary,  to  correct  the  conduct  of  each  other ; 
and  that  an  executor  as  well  a  trustee,  who  stands  by  and 
sees  a  breach  of  trust  conmitted  by  his  co-trustee,  becomes 
re&poasible  for  that  breaca  of  trust  (/).  Accordingly  in 
Booth  V.  Booth  (g),  a  testator  bequeathed  to  his  partner  and 
to  one  Batkin,  his  personal  estate,  upor  trust  to  invest  the 
same,  for  the  benefit  of  his  wife  and  children :  Both  the 
executors  proved  the  Will,  and  the  surviving  partner  retained 
the  testator's  monies  in  the  trade,  which  were  lost :  Batkia 
took  no  active  part  in  the  trusts,  but  was  cognizant  of  the 
breach  of  trust,  and  took  no  proceedings  to  prevent  it :  And 
Lord  Langdale,  M.  B.,  held,  that  Batkin  was  responsible  for 
the  consequences  of  the  breach  of  trust.  So,  in  Lincoln  v. 
Wright  (h),  two  executors  permitting  their  co-executor  to 
retain  in  his  hands  the  ascertained  residue,  were  held  by  the 
same  learned  Judge  to  be  liable  for  a  breach  of  trust.  Again, 
in  Styles  v.  Guy  (i),  where  two  of  three  executors,  with  the 
knowledge  that  there  were  unsettled  accounts  subsisting  at 
the  testator's  death  between  him  and  their  co-executor,  iu 
which  they  hpd  reason  to  believe  that  the  latter  was  con- 
siderably indebted  to  the  estate,  took  no  efi'ectual  measures 
to  compel  him  to  account  and  pay  or  secure  the  balance  for 
several  years,  at  the  end  of  which  he  became  bankrupt,  Lord 
Cottcnham  held,  that  the  solvent  executors  (who  were  unable 
to  prove  that  an  attempt  to  recover  the  money  at  an  earlier 
period  would  have  been  fruitless)  were  responsible  for  the 
loss,  as  having  been  occasioned  by  their  wilful  neglect  and 
default  (A;). 

In  cases  of  the  description  lately  above  considered,  a  trustee 


(/)  1  Mac.  &  G.  433,  by  Lord 
Cottenhan).  Williams  v.  Nixon, 
2  Bear.  475,  by  Lord  Langdale. 
Horton  v.  Brocklehurst,  29  Beav. 
610,  by  EomJUy,  M.  R. 

(g)  1  Beav.  125. 


(h)  4  Beav.  427. 

(i)  1  Mac.  &  G.  422. 

{k)  See  also  Egbert  v.  Butter, 

21  Beav.  560.    Candler  v.  Tillett, 

22  Beav.  267. 


m 
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or  executor  will  not  be  protected  by  the  usual  indemnity 
clause,  exonerating  him  from  all  responsibility  on  account 
ot  the  acts  of  his  co-trustees  or  co-executors  (Q. 

By  Stat.  22  5c  23  Vict.  c.  35,  s.  31,  it  is  enacted  that 
"every  deed.  Will,  or  other  instrument  creating  ii,  trust, 
either  expressly  or  by  implication,  shall,  without  prejudice  to 
the  clauses  actually  contained  therein,  be  deemed  to  contain 
a  clause  in  the  words  or  to  the  effect  following ;  that  is  to 
say,  That  the  trustees  or  trustee  for  the  time  being  of  the 
said  deed,  Will,  or  other  instrument,  shall  be  respectively 
chargeable  only  for  such  monies,  stocks,  funds  and  securities, 
as  they  shall  respectively  actually  receive,  notwithstanding 
their  respectively  signing  any  receipt  for  the  sake  of  con- 
formity, and  shall  be  answerable  and  accountable  only  for 
their  own  acts,  receipts,  neglects,  or  defaults,  and  not  for 
those  of  each  other,  nor  for  any  banker,  broker,  or  other 
person  with  whom  any  trust  monies  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  stocks, 
funds  or  securities,  nor  for  any  other  loss,  unless  the  same 
shall  happen  through  their  own  wilful  default  respectively; 
and  also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  being  of  the  said  deed.  Will,  or  other  instrument, 
to  reimburse  themselves  or  himself,  or  pay  or  discharge  out 
of  the  trust  premises  all  expenses  incurred  in  or  about  the 
execution  of  the  trusts  or  powers  of  the  said  deed,  Will,  or 
othar  instrument." 


1785 


by  the  usual 

indemnity 

clause. 


22  &  23  Vict, 
c.  3o,  s.  31. 

Every  trust 
instrument  to 
be  deemed  to 
contain  c'ausea 
for  the  indem- 
nity as  to  loss 
of  assets  and 
reimburse- 
ment of  the 
trustees. 


(?)  Mucklow  V.  Fuller,  Jacob. 
198.  See  also  Underwood  v.  Ste- 
vens, 1  Meriv.  712.  Hanbury  v. 
Kirkltind,  3  Sim.  265.  Williams 
V.  Nixon,  2  Beav.  472.  Dix  v. 
Burford,  19  Beav.  409.  Brum- 
riJge  V.  Brumridge,  27  Beav.  5. 
But  where  the  Will  provided  that 
any  trustee  who  shall  pay  to  his 
co-trustee,  or  enable  him  to  re- 
ceive monies  for  the  general  pur- 
poses of  the  Will,  should  not  be 


obliged  to  see  to  due  application 
thereof  or  be  responsible  by  ex- 
press or  implied  notice  of  the 
misapplication,  it  was  held  that 
this  was  a  good  answer  to  a  bill 
against  two  of  three  trustees  to 
make  good  trust  monies  which 
they  had  allowed  their  co-trustee 
to  receive  :  Wilkins  «.  Hogg,  3 
Giff.  116.  See  Accord.  Pass  v. 
Dundas,  43  L.  T.  665  ;  29  W.  R. 
332. 
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It  may  here  be  i  (bserved,  that  if  an  executor  administers 
part  of  the  assets,  he  shall  be  charged  with  such  as  he  has 
received,  although  he  has  renounced  the  executorship,  and 
paid  the  money  to  a  co-executor  who  proved  the  Will  (wi) : 
For  executors  must  either  wholly  renounce,  or  if  they  act 
to  a  certain  extent  as  executors,  and  take  upon  them  that 
character,  they  can  be  discharged  only  by  administering  the 
assets  themselves,  or  by  putting  the  administration  into  the 
hands  of  a  Court  of  Equity  (n).  Thus  in  Doyle  v.  Blake  (o), 
A.,  named  executor  in  a  Will,  acted  on  behalf  of  particular 
legatees,  disclaiming  an  intention  of  interfering  generally: 
He  afterwards  renounced  formally  in  favour  of  B.  who  was 
named  a  trustee  in  the  same  Will,  who  thereupon  obtained 
administration  cum  testamento  annexo :  B.  possessed  himself 
of  the  assets,  and  afterwards  died  insolvent :  And  it  was 
held  that  A.  was  liable,  as  executor,  notwithstanding  bis 
renunciation ;  and  was  answerable  for  the  acts  of  B.,  it 
appearing  that  he  had  a  control  over  the  assets,  and  B. 
being  considered  as  having  obtained  possession  thereof  by 
his  means.  So  in  Underwood  v.  Stevens  ( p),  one  of  two 
executors  and  trustees  did  not  act,  otherwise  than  by 
joining  with  his  co-executor  and  trustee  in  the  sale  of  stock, 
under  a  representation  that  the  sale  was  necessary  for  pay- 
ment of  debts,  which  it  was  not ;  the  produce  was  received 
by  the  latter,  and  the  greater  part  applied  by  him  to  his  own 
private  purposes :  And  the  first  executor  was  held  chargeable 
for  the  amount,  except  so  far  as  any  part  was  applied  to  the 
trust  purposes ;  together  with  interest  at  four  per  cent. ;  not- 
withstanding the  ^»arties  beneficially  interested  consented  to 
and  approved  of  the  sale,  under  a  similar  misrepresentation. 
Again,  in  Rogers  v.  Frank  (q),  the  defendant,  named  in  the 
Will  as  executor,  did  not  prove  the  Will,  but  before  be 


(m)  Bead  v.  Truelove,  Anibl. 
417. 

(n)  Doyle  v.  Blake,  2  Sch.  & 
Lef.  231,  245.  See  Biky  v. 
Kemmis,  1   Lloyd  &  Goold,  101. 


Horton  v.  Brocklehurst,  29  Beav. 
604. 

(o)  2  Jch.  &  Lef.  231. 

{■p)  1  Meriv.  712. 

(g)  1  Younge  &  Jerv.  409. 


Cli.  II.  §  II.]    Devastavit — Co-executors. 

renounced,  he  collected  large  sums  belonging  to  the  estate 
of  the  testator :  And  it  was  held  that  he  was  liable  to  be 
sued  in  Equity  in  the  character  of  executor  by  the  legatees 
under  the  Will,  one  of  whom  was  also  executrix,  and  had 
proved  the  Will  (r). 

But  an  executor,  who  has  not  proved,  is  not  to  be  con- 
sidered as  acting,  by  assisting  a  co-executor  who  has  proved, 
in  writing  letters  to  collect  debts,  or  by  writing  directly  to 
a  debtor  of  the  testator,  and  requiring  payment  (s).  So,  if 
one  of  two  persons  named  executors  disclaims  and  re- 
nounces, who  afterwards  possesses  himself  of  assets  as  agent 
to  the  other,  who  has  proved  the  Will,  the  former  does 
not  thereby  become  accountable  as  executor  {t).  So  in 
Stacey  y.  Elph(u),  a  person  named  as  executor  and  trustee 
under  a  Will  did  not  formally  renounce  probate  until  after 
the  death  of  the  acting  executrix,  nor  did  he  ever  disclaim 
by  deed  the  trust  of  the  real  estate ;  but  he  purchased  a 
part  of  the  real  estate,  and  took  the  conveyance  from  the 
\vidow,  who  was  tenant  for  life,  and  the  heir,  to  whom  the 
estate  must  have  descended  upon  the  disclaimer  of  the  trust : 
During  the  life  of  the  acting  executrix,  however,  he  inter- 
fered in  the  disposition  of  the  testator's  property,  as  her 
friend  or  agent :  and  it  was  held  that  he  was  not,  under  the 
circumstances,  chargeable  as  executor  or  trustee.  But  in 
Harrison  v.  Graham  (x),  the  case  was  as  follows :  Barbara 
Graham  by  Will  appointed  her  mother,  her  sisters  Margaret 
and  Elizabeth,  and  her  brother  Robert,  her  executors,  and 
died :  Margaret  alone  proved  the  Will,  and  acted  chiefly  as 
executrix,  and  was  described  as  the  only  acting  one,  in  u 
letter  of  attorney  executed  by  the  others,  who  were  therein 
described  as  executors,  to  empower  Margaret  to  receive  a 
quantity  of  stock:    Eobert,  by  virtue  of  another  letter  of 


(r)  See  also  Harrison  v.  Gra- 
ham, stated  infra. 

(s)  Orr  V.  Newton,  2  Cox,  274. 

(<)  Dove  V.  Everard,  1  Riiss.  & 
M.  231.   See  also  Lowry  v.  Fulton, 


9  Sim.  104. 

(m)  1  M.  &  K.  195. 

(x)  3    Hill's    MS.    239.    1   P. 
Wms.  241,  note  (y)  to  Gth  edition. 
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Of  the  Liahilitij  of  an  Executor.     [Pt.  i '.  Bk.  ii. 

attorney,   executed  by   the    other  executors,    transferred  a 
quantity  of  the  testatrix's  S.  S.  Stock,  received  the  money, 
and  paid  it  over  the  same  day  to  Margaret:  After  this  she 
and  the  mother  died,  making  Robert  their  executor:  It  did 
not  appear  that  Robert   had,  under  the  first  executorship, 
done  any  other  act  as  executor,  besides  giving  the  one  letter 
of  attorney,    and  receiving   the   other  :    The  question  was, 
whether  this  was  such  an  act  of  administration  in  Robert,  as 
should  make  him   chargeable  as   to   his   own   estate :   The 
Master  had  charged  him,  and  the  case  came  on,  upon  excep- 
tions to  the  report :  Lord  Hardwicke  : — "  The  question  in  the 
case  is,  whether  or  qo  this  defendant  had  acted  as  an  exe- 
cutor, and  consequently  whether  he  is  chargeable  ?    I  agree 
that  there  may  be  cases  where  an  executor  may  act,  as  an 
attorney  co  the  other  executors.     If  an  executor  renounces 
and  then  acts  under  a  letter  of  attorney,  it  is  uo  administra- 
tion :  for  it  depends  on  the  nature  of  the  act,  accompanied 
with  any  other  acts.    Here  is  a  Will  and  four  executors.   The 
Will  is  proved  by  one  only,  with  a  reservation  of  the  rights 
of  the  other  three.    Here  appear  to  have  been  acts  done  by 
them  all,  and  a  letter  of  attorney  given  by  the  defendant, 
together  with  the  other  executors,  to  Margaret,  who  indeed 
is  described  therein  as  the  only  acting  executrix.     But  the 
defendant  describes  himself  there  as  an  executor.    This  was 
clearly  acting  as  an  executor.     Then  he  afterwards  accepts 
another  letter  of  attorney  from  Margaret,  and  the  rest  of  the 
executors.   Shall  executors  be  allowed  to  discharge  themselves 
at  their  pleasure  from  being  liable  to  assets  ?    Money  comes 
into  his  hands,  he  pays  it  over  to  Margaret;   this  cannot 
discharge  him  "  {y). 

It  is  a  general  rule,  that  vhere  an  executor  has  once 
proved  the  Will,  he  caunOi  renounce  his  representative 
character,  and  act  under  another :  he  can  do  no  act  in  regard 
to  the  estate  for  which  he  is  not  answerable  as  executor.  In 
the  case  of  Graham  v.  Keht,e{z),  a  partner  in  a  house  of 


(y)  See  also  James  v.  Frearson, 
1  Y.  &  Coll.  Ch.  C.  370 ;  and  the 


cases  collected,  ante,  pp.  230 — 233. 
(«)  2  Dow.  P.  C.  17. 
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agency  in  India,  where  a  deposit  was  made  in  trust  for  a 
particular  purpose,  was  made  one  cf  the  executors  of  him 
who  made  the  deposit,  and  proved  the  Will :  A  power  of 
attorney  was  sent  from  the  executors  in  Europe  to  the  house 
of  agency,  for  them  to  act  under :  But  it  was  held,  that  as 
the  partner  named  executor  had  proved  the  Will,  the  house 
could  only  act  under  his  authority,  and  that  he  himself  could 
not  renounce  the  executorship,  and  act  in  another  character. 
But  a  co-executor,  who  proved,  but  never  acted,  cannot  be 
charged  by  reason  of  the  mere  circumstance  that  he  received 
a  letter  by  the  post  from  a  debtor  to  the  estate,  inclosing  a 
bill  of  exchange  on  account  of  his  debt,  which  bill  the 
co-executor  immediately  sent  to  the  acting  executor,  who 
afterwards  became  insolvent  (a). 

Formerly  there  was  much  discussion  as  to  whether  an 
executor  who  joined  in  signing  a  receipt  ibr  money  of  which 
he  had  never  had  control-  but  which  had  been  received  by  his 
co-executor,  thereby  made  himself  liable  for  its  application  (6) . 

The  non-liability  of  the  executor  appears  to  be  now  fully 
settled  by  the  stat,  22  &  23  Vict.  c.  35,  s.  31  {ante,  p.  1735). 

Although  -it  is  true,  as  a  general  rule,  that  concurrence  in 
the  act  of  devastavit  on  the  part  of  the  parties  injured  by  it, 
or  acquiescence  without  original  concurrence,  will  release  the 
executors  ("),  yet  the  Court  must  inquire  into  all  the  circum- 
stances which  induced  concurrence  or  acquiescence,  and 
ascertain  whether  their  conduct  really  amounts  to  such  a 
prerlous  sanction  or  subsequent  ratification  as  ought  to  relieve 
the  executors  from  responsibility  (d). 

Ves. 


Liability  of  a 
co-executor 
joiDing  in  a 
receipt. 


Stat.  22  &  23 
Vict.  c.  35, 
s.  31. 

When  a  devas- 
tavit is  re- 
leased oy  con- 
currence or 
acquiescence 


(a)  Balchen    v.  Scott,    2 
678. 

(6)  See  8tli  edit,  of  this  Work, 
pp.  1840—1843. 

(c)  Griffiths  V.  Porter,  25  Bear. 
236. 

(rf)  Walker  r.  Symonds,  3 
Swanst.  1.  Burrows  v.  Walls,  5 
De  G.  M.  &  G.  233,  251.  Davies 
V.  Hodgson,  25  Beav.  177.  Neglect 
to  sue,  even  for  eighteen  years,  by 
a  specialty  creditor,  is  not  such 


acquiescence  in  the  non-payment 
by  an  execiitor  of  a  sum  payable 
under  a  covenant  as  to  preclude 
the  creditor  from  suing  or  charging 
the  executor  with  a  devastavit  in 
neglecting  to  convert  shares  in  a 
bank,  which  afterwards  failed,  and 
raise  the  necessary  sum  to  pay  the 
amount :  Re  Baker,  20  C.  D.  230. 
The  Court  of  Appeal  in  this  case 
refused  to  draw  any  inference  of 
concurrence  or  acquiescence  from 
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It  may  be  noted  that  by  sect.  6  of  the  Trustee  Act,  1888 
(51  &  52  Vict.  c.  59),  it  is  provided  that : 

(1.)  "  Where  a  trustee  (c)  shall  have  comraitted  a  breach 
of  trust  at  the  instigation  or  request,  or  with  the 
consent  in  writing  (cc)  of  a  beneficiary,  the  Court  may, 
if  it  shall  think  fit,  and  notwithstanding  that  the 
beneficiary  may  be  a  married  women  entitled  for  her 
separate  use,  whether  with  or  without  a  restraint 
upon  anticipation,  make  such  order  as  to  the  Court 
shall  seem  just  {ece)  for  impounding  all  or  any  part  of 
the  interest  of  the  beneficiary  in  the  trust  estate  by 
way  of  indemnity  to  the  trustee  or  person  claiming 
through  him." 
(2.)  "  This  section  shall  apply  to  breaches  of  trust  com- 
mitted as  well  before  as  after  the  passing  of  this 
Act,  except  where  an  actioi.  or  other  proceeding 
shall   be   pending  with   reference   thereto    at   the 
passing  of  this  Act." 
It  may  be  observed,  in  concluding  this  subject,  that  in 
Churchill  v.  Tlohson  (/),  Lord  Harcourt  took  a  distinction 
between  creditors  and  legatees  (g).    But  Lord  Thurlow,  in 
Sadler  v.  Hohhs  (h),  said  that  this  seemed  to  him  an  odd 


neglect  to  sue  within  the  time 
limited  by  the  Statute  of  Limita- 
tions. On  the  other  hand,  in  Slee- 
man  v.  Wilson,  L.  R.  13  Eq.  36, 
where  persons  claiming  as  benefi- 
ciaries under  a  trust  acquiesced  for 
many  years  in  no  steps  being  taken 
towards  realizing  securities,  a  por- 
tion of  the  trust  estate,  and  after 
the  death  of  the  trustee  tiled  a  bill 
against  the  executors  of  the  trustee, 
it  was  held  that  the  plaintiffs,  by 
their  acquiescence,  had  lost  their 
right  to  make  any  claim  against 
the  estate  of  the  trustee  :  Of. 
Dixon  V.  Dixon,  9  C.  D.  587.  Re 
Hulkee,  33  C.  D.  552. 

(e)  ^^^lich,  as  above  stated,  in- 
ludes,  by  sect,  1  (3),  an  executor 
or  administrator. 


(ee)  The  words  "  in  writing " 
apply  only  to  "  consent,"  and  not 
to  "  instigation "  or  "  request." 
Griffith  V.  Hughes,  [1892]  3  Ch. 
105, 

(cce)  The  discretion  which  this 
.section  confers  upon  the  Court  of 
ordering  that  the  interest  of  the 
beneficiary  be  impounded  by  way 
of  indemnity  to  tlie  trustee,  ought 
to  be  exercised  in  a  case  where  both 
the  trustee  and  the  instigating  bene- 
ficiary were  aware  of  the  facts 
which  constitute  the  breach  of 
trust,    Griffith  v.  Hughes,  ubi  mp. 

(/)  1  P,  Wms,  242. 

(y)  See  the  remark  of  Lord 
Northington  on  this  distinction, 
Haden  v.  Parsons,  1  Eden,  148, 

(h)  2  Bro.  Chanc.  Cos,  117. 
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45  &  46  Vict. 
c.  75. 


distinction,  that  a  creditor  shonld  have  a  right  to  charge 
an  executor  and  a  legatee  not.  It  should  seem,  however, 
that  there  may  be  cases  where  the  strictness  of  law  would 
charge  a  man  as  executor  as  to  creditors,  in  which  a  Court  of 
Equity  would  not  charge  him  as  to  legatees :  For  example, 
legatees  are  bound  by  the  terms  of  the  Will,  but  creditors  are 
not  so :  and  therefore,  in  many  instances  executors  would  be  dis- 
charged as  against  legatees,  though  not  as  against  creditors  (/). 

It  remains  to  consider  the  doctrine  of  devastavit,  as  applied  Proscnt  law  .-is 
to  the  case  of  a  married  woman,  executrix  or  administratrix.    ^e^i^eoveH 

It  is  provided  by  the  Married  Women's   Property  Act,  executrix. 
1882  (45  &  46  Vict.  c.  75),  that  :— 

Sect.  1  (2.)  "  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in  respect  of  and 
to  the  extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort  or  other- 
wise, in  all  respects  as  if  she  were  a  feme  sole,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defen- 
dant, or  be  made  a  party  to  any  action  or  other  legal  pro- 
ceeding brought  by  or  taken  against  her  ;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding  shall 
be  her  separate  property ;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise." 

And  by  sect.  24 :  "  The  word  '  contract '  in  this  Act  shall 
include  the  acceptance  of  any  trust,  or  of  the  office  of 
executrix  or  administratrix,  and  the  provisions  of  this  Act  as 
to  liabilities  of  married  women  shall  extend  to  all  liabilities 
by  reason  of  any  breach  of  trust  or  devastavit  committed  by 
any  married  woman  being  a  trustee,  or  executrix,  or  adminis- 
tratrix, either  before  or  after  her  marriage,  and  hor  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration.  The  word 
'property'  in  this  Act  injludes  a  thing  in  action." 

And  bv  sect.  18 :  "A  married  woman  who  is  an  executrix 
or  administratrix  alone  or  jointly  with  any  other  person  jr 
persons  of  the  estate  of  any  deceased  person,  or  a  trusiee 
(i)  Doyle  V.  Blake,  2  Sch.  &  Lef.  239,  240. 
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Of  the  Liability  of  an  Executor.     [Pt.  iv.  Bk.  ii. 

■  alone  or  jointly  as  aforesaid  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  may  transfer,  or  join  in  transferring, 
any  such  annuity  or  deposit  as  aforesaid  (k),  or  any  sum 
forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  as  aforesaid  (k),  or  any  share, 
stock,  debbuture,  debenture  stock,  or  other  benefit,  right, 
claim,  or  other  interest  of  or  in  any  sncb  corporation,  com- 
pany, public  body,  or  society  in  that  character,  without  her 
husband,  as  if  she  were  a  feme  sole." 

And  by  sect.  23  :  "  For  the  purposes  of  this  Act  the  legal 
personal  representatives  of  any  married  woman  shall  in  respect 
of  her  separate  estate  have  the  same  rights  and  liabilities  a.id 
be  subject  to  the  same  jurisdiction  as  she  would  be  if  she 
were  living." 

Before  the  passing  of  the  Married  Women's  Property  Act, 
1882,  if  a  feme  sole,  being  an  executrix  or  administratrix, 
wasted  the  goods  of  her  testator  or  intestate  and  then  married, 
her  husband  was  liable,  as  long  as  the  coverture  lasted,  for 
the  devastavit  (I).  But,  upon  her  dci\th  his  liability  ceased : 
And  such  being  the  principle  of  law,  Courtd  of  Equity  have 
held,  that  they  could  not  establish  any  rule  upon  the  differ- 
ence whether  the  husband  had  or  had  not  received  a  portion 
with  his  wife  (;»)• 

It  must,  however,  be  observed,  that  if  the  wife  was  entitled 
to  any  choses  in  action,  which  the  husband  did  not  reduce 
into  possession  in  her  lifetime,  so  that  it  became  necessary 
for  him  to  take  out  administration  to  her,  he  was  liable,  as 
her  administrator,  for  her  devastavit,  by  virtue  of  the  statute 
30  Car.  II.  c.  12  (n). 

With  respect  to  the  devastavit  of  the  wife  committed 
duiing  the  coverture,  the  husband  was  liable  in  law  and  in 
equity,  as  long  as  both  parties  were  alive,  for  the  acts  of  his 
wife  as  executrix  or  administratrix :  for.,  as  she  had  no  power 

Feme  (N.).    Pal  nor  v.        .jfield 
3  Beav.  227. 
(m)  Adair  v.  Shaw,  1  Scb.  & 


(/.)  See  sect.  6  of  the  Act. 

{I)  Kings  V.  Hilton,  Cro.  Car. 
603.  Heyward's  ctise,  Moore,  761. 
Lumley  v.  Hutton,  1  Roll.  Rep. 
268,  269.  Bachelor  v.  Bean,  2 
Vern.  60.    Com.  Dig.  Baron  and 


Laf.  263. 
(»i)  See  ante,  p.  1601. 
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to  act  alone,  his  nstient  was  presumed  (o) :  And  it  was  bnlden, 
that  the  husband,  though  living  separate  from  his  wife,  should 
be  charged  with  her  devastavit  {p).  If  the  assets  were 
wasted,  during  the  coverture,  either  by  the  husband  or  wife, 
a  creditor  or  legatee  of  the  testator  might,  it  should  seem,  sue 
the  wife  as  well  as  the  husband,  and  if  she  predeceased  him, 
her  estate  was  answerable  (q). 

Upon  the  death  of  the  wife,  the  general  rule  was,  that  the 
liability  of  the  husband  (except  as  her  administrator)  for 
his  wife's  devastavit^  committed  as  well  during  coverture  as 
before,  ceased  (r). 

But  in  Equity,  the  surviving  husband  was  liable  for  what- 
ever assets  came  to  the  hands  of  his  wife,  or  his  own  hands, 
during  the  coverture;  upon  the  principle  that  all  persons 
coining  into  possession  of  property  bound  by  a  trust  are 
chargeable  in  Eqiity  as  trusiiees :  The  cases  establishing 
this  head  of  Equity  are  collected  and  commented  upon  by 
Lord  Redcsdale  in  his  elaborate  judgment  in  Adair  v.  liuijiiity  of  iiis 
Shaw  (s),  in  whioh  case  his  Lordship  held,  that  where  a  the  wife 
feme  covert  obtained  administration,  and  the  goods  were  *"''^'^''''- 
wasted  during  coverture,  and  the  husband  died,  his  assets 
were  chargeable  in  Equity  for  the  waste  committed  during 
coverture.  So  in  Smitfi  v.  Smith  (t),  Romilly,  M.  R.,  said  it 
was  settled  law  that  a  husband  was  liabld  for  all  the  assets 
received  or  devastavits  committed,  either  by  himself  or  by  his 
wife  during  the  coverture,  in  respect  of  an  estate  of  which  his 
wife  was  legal  perstual  representative,  and  that  in  this  respect 
tho  husband  was  liable  at  law  during  his  life  and  his  estate 
aftnr  his  death  (u). 


huHband's 
liiibility  after 
coverture  for 
iiHHcts  come  to 
liiii  hands : 


(o)  Adair  v.  Shaw,  1  Sch.  & 
Lef.  266. 

(p)  Paget  V.  Read,  1  Vern.  143. 

{q)  Kingham  v.  Lee,  15  Sim, 
401,  by  Shadwell,  V.-C. 

(r)  Adair  v.  Shaw,  1  Sch.  &  Lef. 
261.  1  Saund.  219,  d,  note  to 
Wheatley  v.  Lane.  Likewise,  if 
thi?  goods  of  the  testator  remain 
in  specie  in  the  bands  of  the  hus- 
band, the  party  entitled  to  them 


may,  after  the  death  of  the  wife, 
bring  an  action  of  trover  or  de- 
tinue against  the  husband  to  re- 
cover them  :  1  Sch.  'x  Lef.  262. 

(«)  1  S.  ..  &Lef.  243.  S<ie  also 
Clough  V.  Bond,  3  My.  &  Or.  499. 
8  Sim.  594. 

(t)  21  lieav.  385,  387. 

(h)  See  also  Charlton  v.  Coombes, 
4  Giir.  382. 
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On  the  subject  of  the  accounts  of  an  executor  or  adminis- 
trator, there  has  already  been  occasion  to  state,  that  he  must 
account  for  all  profits  which  have  accrued  in  his  own  time, 
either  spontaneously,  or  by  his  acts,  out  of  the  estate  of  the 
deceased  {v).  Therefore,  if  an  executor  hua  a  lease  for  years 
which  yields  profits  to  the  value  of  20L  a  year,  rendering 
rent  of  101.  a  year,  he  shall  account  for  101.  a  year,  as 
assets  {u}).  So  if  the  executor  carries  on  the  trade  or  business 
of  the  testator,  whether  in  pursuance  of  a  provision  in 
articles  of  partnership  entered  into  by  tie  deceased,  or  by 
direction  of  the  testator  contained  in  his  Will,  or  under 
the  direction  of  the  Court  of  Chancery,  the  profits  mudt  be 
accounted  for  as  assets  {x).  Where  the  executors  employ  the 
assets  in  carrying  on  the  trade  for  their  own  benefit,  the 
legatees  are  entitled,  at  their  option,  to  interest  at  5  per  cent. 
ou  the  amount  of  assets  employed,  or  the  profits  actually 
made  {y).  An  executrix  who  held  the  residue  of  the  testator's 
estate  in  trust  for  herself  for  life  and  a"ter  her  dccith  for  the 
children  of  the  testator,  entered  into  a  fresh  partnership  with 
two  other  persons  and  brought  in  the  testator's  assets  as  part 
of  the  capital  of  the  firm,  the  other  partners  having  notice  of 
the  trusts  of  the  testator's  will,  and  it  was  held  that  the 
executrix  and  the  other  partners  were  bound  to  make  good  to 
the  children  the  assets  of  the  testator  employed  in  trade, 
together  with  all  profits,  or  else  with  interest  at  5  per  cent., 
at  the  option  of  the  children  {z) .  It  will  be  observed  that  in 
Flockton  V.  Biuining  (a)  the  transaction  was  not  a  mere  loan 
in  breach  of  trust  as  in  Stroud  v.  Gwyer  (6)  and  fyse  v. 
F^oster  (c),  but  an  embarking  of  trust  funds  in  a  partnership 


(v)  Ante,  p.  1519.  So  he  must 
account  for  all  profits  derived  from 
his  office  as  executor,  as  where  he 
abandons  H.  in  favour  of  another 
for  a  valuable  consideration  :  Sug- 
den  V.  Crossland,  3  Sm.  &  G.  192. 

(w)  Godolph,  Pt.  2,  c,  24,  s.  1. 
Com.  Dig.  Assets  (C). 

(a)  Inte,  pp.  1620,  1681.  Pal- 
mer V.  Mitchell,  2  M.  &  K.  672. 


Willett  V.  Blanford,  1  Hare,  253. 

(y)  W  edderbum  v.  Wedderbiirn, 
22  Beav.  100.    Post,  p.  1753. 

{z)  Flockton  V.  Bunning,  L.  E. 
8  Ch.  323,  note. 

(a)  L.  R.  8  Ch.  323,  in  note  to 
Vyse  V.  Foster. 

(6)  28  Beav.  130. 

(c)  L.  B.  8  Ch.  309.  L.  R. 
7  H.  L.  318. 
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basiness,  and  that  all  the  partners  were  cognizant  of  the 
breach  of  trust  and  were  defendants  in  the  suit.  It  will  also 
be  observed  that  in  the  case  of  Vysc  v.  Foster,  the  partner- 
ship business  in  which  the  estate  of  the  dead  partner  was 
embarked  was  duly  wound  up  and  ihe  share  of  the  dead 
partner  ascertained,  and  the  case  therefore  did  not  fall 
within  the  class  of  cases  of  which  Crawsliay  v.  Col- 
lins {(I),  Broun  v.  De  Tasttt  (e),  Yates  v.  Finn  (/),  are 
leading  authorities.  And  the  executor  may  be  made  to 
account  for  and  pay  over  the  profits,  although  the  persons  in 
partnership  with  whom  he  had  made  those  profits  are  not 
made  parties  to  the  suit.  So  in  the  case  of  surviving 
partners  who  are  the  executors  of  the  deceased  partner,  and 
who  continue  the  trade  after  his  death,  employing  his  ass(>ts, 
they  must  account  for  the  profits  made  by  such  employ- 
ment ((/),  aud  it  makes  no  difi'erence  that  they  have  taken  a 
security  lor  it  in  the  form  of  a  mortgage  of  the  real  and 
personal  property  belonging  to  the  partnership  {h).  It  will 
be  observed  that,  in  the  cases  referred  to,  the  relation  of 
the  executors  and  surviving  partners  was  that  of  partners. 
In  the  case  of  Vyse  v.  Foster  (i),  the  terms  of  the  articles  of 
partnership  were  such  that  on  the  death  of  any  partner  his 
share  was  to  be  taken  by  the  surviving  partners  at  a  price  to 
be  ascertained  from  the  last  stocktaking,  and  to  be  paid  by 
instalments  extending  over  two  years  with  interest  at  5  per 
cent,  from  his  death.  The  testator  appointed  three  executors, 
one  of  whom  was  one  of  his  partners  in  the  business,  and 
another  some  years  after  his  death  became  a  partner,  and  the 
third  never  was  concerned  in  the  business.  The  relation, 
therefore,  between  the  executors  and  surviving  partners  was 
that  of  creditor  and  debtor,  and  the  executors  allowed  the 
price  payable  by  the  surviving  partners  to  remain  outstanding 
on  the  personcl  security  of  persons  engaged  in  trade :  one  of 
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(d)  15  Ves.  218. 

(e)  Jac.  284. 

(/)  1.3  C.  D.  839. 

(ff)  Wedderbnrn  v.  Wedderbum, 

W.E. — VOL.   II. 


uhi  supra.    Townend  v,  Townend, 
1  Giff.  201. 

(fc)  Ibid. 

(t)  L.  R  8  Ch.  309. 
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the  execators  at  first  and  afterwards  two  of  them  being 
engaged  in  such  trade  as  partners  and  having  the  use  of  the 
moneys  so  left  in  their  hands.  This  the  Court  held  to  be,  at 
least  technically,  a  breach  of  trus^.,  and  James,  L.  J.,  in 
dealing  with  the  liability  incurred  by  the  executors  by  this 
breach  of  trust  says :  "  If  an  executor  commits  a  breach  of 
trust,  be  and  all  those  who  are  accomplices  with  him  in  taat 
breach  of  trust  are  all  and  each  of  them  bound  to  make  good 
the  trust  funds  and  interest.  If  an  executor  or  a  trustee 
makes  profit  by  improper  dealing  with  the  assets  or  trust 
fund,  that  profit  he  must  give  up  to  the  trust :  if  that 
improper  dealing  consists  in  embarking  or  investing  the 
trust  money  in  business,  he  must  account  for  the  profits  made 
by  him  by  such  employment  in  such  business;  or  at  the 
option  of  the  cesttii  que  trust,  or  if  it  does  not  appear  or 
cannot  be  made  to  appear  what  profits  cie  attributable  to 
such  employment,  he  must  account  for  trade  interest,  that  is 
to  say,  interest  at  5  per  cent."  (j).  The  learned  Lord  Justice 
then  pointed  out  that  in  the  case  in  question  it  did  not 
appear,  and  could  not  be  made  to  appear,  what  profits  were 
attributable  to  the  employment  of  the  trust  money  in  the 
business,  and  the  Court  held  that  the  plaintiif,  who  was  one 
of  the  cestuis  que  tnistent,  was  not  entitled  to  any  account  of 
profits,  the  mere  delay  by  executors  in  calling  in  any  debt 
due  to  the  testator's  estate  from  the  firm  of  which  some  of 
the  executors  were  members  not  giving  his  estate  any  right 
to  share  in  the  profits  of  the  business. 

This  decision  of  the  Court  of  Appeal  was  affirmed  by  the 
House  of  Lords  (k),  and  Lord  Cairns,  L.  C,  in  delivering  his 
opinion  said :  "  If  a  partner  in  a  trading  firm  dies,  and  if  he 
constitutes  one  or  more  of  his  co-partners  his  executors,  and 
if  there  is  nothing  special  in  the  contract  of  co-partnership, 
and  if  the  assets  of  the  testator  are  not  withdrawn  frO/ 1  the 
co-partnership  but  are  left  in  it,  and  no  liquidation  is  arrived 
at,  no  settlement  of  accounts  come  to,  it  is  a  trite  and 


(j)  L.  n.  8  Ch.  329. 


(k)  L.  R.  7  H.  L.  318. 
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familiar  rule  in  the  Court  of  Chancery  to  hold  that  the  estate 
of  that  testator  is  to  all  intents  and  purposes  entitled  to  the 
benefit  of  a  share  of  the  profits  which  are  naade  in  the  trade 
after  his  death.  And  if  this  should  happen,  which  is  the 
principle  of  another  class  of  cases,  that  the  partnership 
articles  have  given  the  surviving  partners  an  option  to  take 
to  the  interest  of  the  testator  on  certai;i.  terms,  at  a  certain 
piice,  to  he  fixed  hy  arrangement  after  the  death  of  the 
testator,  an  option  or  power  which  may  he  accepted  or 
refused,  hut  which  if  accepted  and  acted  upon,  must  he  acted 
upon  according  to  the  terms  on  which  it  is  given ;  if  in  a 
case  of  that  kind  the  surviving  partners,  or  one  or  more  of 
thorn,  heing  also  executors  of  the  deceased  partner,  are  found 
not  to  have  pursued  exactly  the  terms  of  the  power  or  option 
which  has  heen  given,  then  again  the  power  or  option  to 
bocomo  purchasers  of  the  interest  of  the  testator  after  his 
death  falls  to  the  ground,  and  the  partnership  remains  an 
unliquidated  partnership,  to  a  due  share  of  the  profits  of 
which  the  estate  of  the  testator  will  continue  to  he  entitled 
uutil  liquidation  actually  takes  place."  Lord  Cairns,  after 
pointing  out  that  on  the  facts  of  the  particular  case  before 
tbo  House  the  plaintiff  was  not  entitled  to  an  account  of  the 
profits,  proceeded  thus :  "  I  am  bound  to  say  that  it  appears 
to  me  that  whenever  a  case  shall  occur  in  which  relief  upon 
the  footing  of  an  account  of  profits  ought  to  be  given,  if  it 
should  appear  that  the  executors  of  a  deceased  partner,  acting 
along  with  surviving  partners,  have  deliberately  and  without 
justification  employed  the  assets  of  the  testator  in  the  trade 
of  the  partnership,  I  should  expect  to  find  that  the  Court  of 
Chancery  would  lo  prepared  to  hold  that  all  partners,  not 
merely  thosb  who  are  executors  of  the  testator  but  also  the 
surviving  partners  who  are  not  executors,  would  be  liable  t*^ 
account  for  profits  n7.ade  by  the  employment  of  that  which  to 
thi"  knowledge  of  all  of  them  is  trust  money  which  ought  not 
to  have  been  so  applied.  But  I  have  not  heard  of  any  case, 
and  I  have  not  been  able  to  find  any  case — for  I  put  aside 
the  case  of  Brown  v.  De   Tastet  {kh)   by  reason  of  the 

{hi)  Jac.  284. 
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great  peculiarity  of  the  facts  of  that  case — where  one  snr- 
viving  partuer,  being  an  executor,  has  been  mads  answerable 
for  the  whole  of  the  profits  made  in  the  trade  by  the  employ- 
ment of  the  capital  of  the  testator,  those  profits  being 
received  not  merely  by  the  executor  but  by  other  partners 
not  brought  before  the  Court  nor  subjected  to  any  liability 
under  the  decree." 

On  the  other  hand,  where  the  surviving  partners  admit  the 
executor  into  the  firm  in  his  individual  character,  and  the 
business  is  carried  on  without  employing,  in  any  way,  any 
part  of  th'i  assets  of  the  testator,  he  will  not  have  to  account 
for  profits  as  assets  {I).  Accordingly,  in  Cook  v.  Collinfi- 
ridge  (11),  a  sale  of  a  testator's  share  in  a  partnership  trade, 
and  the  property  belonging  to  it,  made  by  his  executors  to 
his  partners,  for  the  purpose  of  being  resold  to  one  of  l:is 
executors,  was  set  aside,  and  his  estate  held  entitled  to  his 
aliquot  proportion  of  the  subsequent  profits  as  if  the  partner- 
ship had  continued  (in).  And  it  is  a  general  rule,  that  an 
executor  cannot  be  allowed,  either  immediately  or  by  means 
of  a  trustee,  to  be  a  purchaser  from  himself  of  any  part  of 
the  assets,  but  shall  be  considered  a  trustee  for  the  persons 
interested  in  the  estate,  and  shall  account  for  the  utmost 
extent  of  advantage  made  by  him  of  the  subject  so  pur- 
chased (n).     So  if  an  executor  compounds  debts  or  mort- 


(I)  Simpson  v.  Chapman,  4  De 
G.  M.  &  G.  154. 

(II)  Jacob,  607.  See  27  Beav. 
456,  note. 

(m)  "  One  of  the  most  finnly 
established  rules  is,  that  persons 
dealing  as  trustees  and  executors 
lunst  put  their  own  interest  en- 
tirely out  of  the  question,  and  this 
is  so  difficult  to  do  in  a  transac- 
tion in  which  they  are  dealing 
with  themselves,  that  the  Court 
will  not  inquire  whether  it  has 
been  done  or  not,  but  at  once  says 
that  such  a  transaction  cannot 
stand:"  By  Lord  Eldon,  Jacob, 


621.  See  Ace.  Wedderburn  r. 
Wedderburn,  2  Ketn,  722.  4  My. 
&  Cr.  11.  Willett  v.  Bhinford,  1 
Hare,  253.  See  also  Portlock  r. 
Gardner,  1  Hare,  594,  603. 

(n)  Hall  V.  Hallett,  1  Cox,  134. 
Watson  V.  Toone,  Madd.  &  Geld. 
153.  Ante,  i>.  807.  Sniedley  v. 
Varley,  23  Beav.  358.  See  De 
Cordova  v.  De  Cordova,  4  App. 
Cas.  692,  In  Clark  v.  Clark,  9 
App.  Cas.  733,  it  was  held  by  the 
Privy  Council  that  a  sale  is  not  to 
be  avoided  merely  because  vlieii 
entered  upon  the  purchaser  has 
the  power  to  become  trustee  of 
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gages,  and  buys  tbcm  in  for  less  than  is  due  upon  them,  he 
shall  not  take  the  benefit  of  it  himself,  but  other  creditors 
and  legatees  shall  have  the  advantage  of  it ;  and  for  want  of 
them,  the  benefit  shall  go  to  the  party  who  is  entitled  to  the 
surplus  (o).  So  in  a  case  where  the  executor  of  a  mortgagee 
for  a  term  of  years  purchased  the  equity  of  redemption  in  fee 
for  a  small  sum  in  his  own  name,  and  for  his  own  benefit,  it 
wab  held  that  he  was  a  trustee  of  the  fee  for  the  benefit  of 
the  testator's  estate  {p). 

Again,  if  an  executor  lays  out  the  assets  on  private 
securities,  although  he  shall  answer  for  all  deficiencies  which 
may  be  caused  thereby  {q),  he  must  account  to  the  estate  for 
all  the  benefit  (r).  Indeed,  the  principle  is  general,  that  an 
executor,  if  he  will  take  upon  himself  to  act  with  regard  to 
the  testator's  property  in  any  other  manner  than  his  trust 
requires,  puts  himself  in  this  situation :  that  if  th  e  be  any 
loss  he  must  replace  it ;  but  he  cannot  possibly  be  a  gainer 
by  it :  any  gain  must  be  for  the  benefit  of  his  cestui  que 
trust  (s). 

This  may  be  the  proper  place  to  inquire,  under  what  in  what  cases 
circumstances  executors  or  administrators  shall  be  charged  chargeilwith 
with  interest  on  the  assets  retained  in  their  hands.     There  "»t<'"^est: 


'  <>'h . 


Ui 


♦- 


I    I 


1 

■    ! 

1  :(«■: 

n.,: 

V 

li'  '  ■ 

Mi' 

'  ■: 

ii' 

the  property  purchased,  as,  for 
instance,  by  proving  the  Will 
which  relates  thereto,  though  in 
puint  of  fact  he  never  does  become 
siicli.  Such  a  purchaser  is  under 
::o  disability,  aud  in  order  to  avoid 
such  sale  it  must  be  shown  that  he 
in  fact  used  his  power  in  such  a 
way  as  to  render  it  inequitable 
that  the  sale  should  be  upheld. 

(o)  Anon.  1  Salk.  155.  Ex  parte 
James,  8  Ves.  346.  Where  an 
executor  contracted  with  legatees 
for  the  purchase  of  their  legacies, 
which  were  accordingly  assigned 
to  a  trustee  for  him,  in  considera- 
tion of  sums  of  money  less  in 
amount  than  the  legacies,  it  was 


admitted  that  the  transaction  could 
not  be  sustained  for  the  benefit  of 
the  executor ;  and  it  was  also 
held  that  the  deed  of  assignment 
did  not  operate  as  a  release  of  the 
estate,  and  could  not  be  upheld,  as 
against  the  legatees  who  executed 
it,  for  the  benefit  of  their  co-iega- 
tees :  Barton  v.  Hassard,  3  Dr.  & 
W.  461. 

{p)  Fosbrooke  v.  Balguy,  1  M.  & 
K.  226.  3  Sug.  V.  &  P.  271,  10th 
edit. 

(g)  See  ante,  p,  1707. 

(r)  Adye  v.  Feuilleteau,  1  Cox, 
24. 

(s)  Piety  V.  Stace,  4  Ves.  622. 
Crosskill  v.  Bower,  32  Beav.  86. 
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are  two  grounds  on  which  an  executor  or  administrator  may 
be  charged  with  interest :  1st.  Thai  he  has  been  guilty  of 
negligence  in  omitting  to  lay  out  the  money  for  the  benefit 
of  the  estate :  2nd.  That  he  himself  has  made  use  of  the 
money,  or  has  committed  some  other  misfeasance,  to  his  own 
profit  and  advantage  (t). 

1st.  With  respect  to  neglect  on  the  part  of  the  executor 
in  not  laying  out  balances,  it  muat  be  observed,  that  it 
frequently  may  be  necessary  and  justifiable  for  an  executor 
to  keep  large  sums  in  his  hands  to  answer  the  exigency  of 
the  testator's  aflFairs  (u),  especially  in  the  course  of  the  first 
year  after  the  decease  of  the  testator;  in  which  case  such 
necessity  is  so  fully  acknowledged,  that  according  to  the 
ordinary  course  of  the  Couft,  the  fund  is  not  considered 
distributable  until  after  that  time  (s).  But  if  the  Court 
observes  that  an  executor  keeps  money  dead  in  his  hands 
without  any  apparent  reason  or  necessity,  then  it  becomes 
negligence,  and  a  breach  of  trust,  and  the  Court  will  charge 
the  executor  with  interest  (a).  And  it  seems,  that  out- 
standing demands,  even  on  probable  grounds,  are  no  reason 
why  the  executors  should  not  lay  the  testator's  money 
out  (6).    But  an  executor  shall  not  be  charged  with  interest 


(t)  Rocke  V.  Hart,  11  Ves.  59, 60. 
Tebbs  V.  Carpenter,  1  Madd.  306, 
307.  Kildare  v.  Hopscn,  4  Bro. 
P.  C.  550,  Tonal,  edit.  Lincoln 
V.  Allen,  4  Bro.  P.  C.  553,  Toml. 
edit.  Ashburnham  v.  Thompson, 
13  Ves.  401. 

(m)  See  Dawson  v.  Massey,  1 
Ball  &  B.  231. 

{z)  Forbes  v.  Ross,  2  Cox,  115, 
116,  by  Loixi  Thurlow. 

(o)  Littlehales  v.  Qascoyne,  3 
Bro.Ch.C.73.  Brown  v.  Southouse, 
3  Bro.  Ch.  0.  103.  Franklin  v. 
Frith,  3  Bro.  Ch.  C.  433.  Hall 
V.  Hallett,  1  Cox,  134.  Seers  v. 
Hind,  1  Ves.  294.  Longmore  v. 
Broom,  7  Ves.  124.    Aslibumhani 


V.  Thompson,  13  Ves.  401.  Turner 
V.  Tiurner,  1  Jac.  &  W.  39.  Good- 
child  V.  Fenton,  3  Y.  &  Jerv.  481. 
Stafford  v.  Fiddon,  23  Beav.  38(5. 
Johnson  v.  Prendergast,  28  Beav. 
480.  In  order  to  give  a  claim  for 
interest,  there  nuist  be  a  clear  case 
of  improper  retention  of  balances 
to  a  considerable  or  substanti'il 
amount :  Jones  v.  Morrall,  2  Siiii. 
N.  S.  241,  252.  See  also  Daven- 
port V.  Stafford,  14  Beav.  319. 
The  executors  may  be  charged 
with  interest  on  balances,  though 
not  claimed  by  the  bill :  1  Jnc. 
&  W.  39.  See  Jones  v.  Morrall,  2 
Sim.  N.  S.  241. 
(b)  Franklin  v.  Frith,  3  Brc.  Ch. 


interost. 


Cli.  II.  §  II.]      Of  Executors^  Accounts. 

for  a  balance  in  his  hands,  retained  under  a  fair  apprehenHion 
of  his  right  to  it  (c). 

As  to  the  rate  of  interest  which  the  executor  shall  pay,  rate  of 
the  rule  appears  to  he,  that  in  those  cases,  where  negligence 
alone  is  imputable  to  him,  he  shall  be  charged  only  with 
il.  per  cent,  in  respect  of  the  balances,  which  he  ought  to 
have  laid  out,  either  in  compliance  with  the  express  directions 
of  the  Will,  or  from  his  general  duty,  where  the  Will  is 
silent  oil  the  subject  {d).  In  order  to  induce  the  Court  to 
charge  i<iie  executor  with  more  than  4Z.  per  cent,  a  special 
case  is  necessary  {e). 

But  2ndly.  Where  there  has  been  a  direct  breach  of  trust, 
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C.  434.  1  Mudd.  305.  It  was  re- 
solved by  Sir  Joseph  Jekyll,  in 
Taylor  v.  Gerst,  Mos-ely,  99,  that  if 
money  placed  out  at  interest  be 
calLd  in  by  the  e.xeciitor  without 
any  cause,  he  shall  pay  interest  for 
it:  But  in  Newton  v.  Bennet,  1 
Bro.  Ch.  C.  361,  Lord  Thurlow 
said  that  an  executor  had  an  honest 
discretion  to  call  in  a  debt  bearing 
interest,  if  he  thought  the  same  in 
hazard.  It  should  seem  that  he 
ought  to  lay  it  out  again  imme- 
diately in  the  Three  per  Cents.,  or 
other  authorised  security. 

(c)  Bruerev.  Pemberton,  12Ves. 
386.  So  as  to  money  paid  away 
under  a  mistake  as  to  the  legal 
right  to  it :  Saltmarsh  v.  Barrett, 
31  Beav.  349.  But  in  the  late 
case  of  Re  Hulkes,  33  C.  D.  552, 
this  decision,  viz.,  that  executors 
who,  acting  hand  fide,  have  dis- 
tributed the  assets  upon  what 
turns  out  to  be  an  erroneous 
construction  of  the  will  are  not 
liable  to  be  charged  with  interest 
upon  the  principal  sums  wrongly 
paid,  which  must  be  refunded  to 
the  estate,  was  dissented  from  by 
Chitty,  J.,  as  departing  from  the 


principle  established  in  Atty.-Gen. 
V.  Kohler,  9  H.  L.  C.  C54,  and 
Atty.-Gen.  v.  Alford,  4  De  G. 
M.  &  G.  843.  An  administrator 
pendente  lite  is  not  liable  to  pay 
interest  upon  a  balance  in  his 
hands  during  the  pendency  of  the 
suit  in  the  Ecclesiastical  Court  : 
Gallivan  v.  Evans,  1  Ball  &  B. 
191.  The  Court  will  not  charge 
an  executor,  who  has  been  guilty 
of  delay  in  accounting,  with  in- 
terest on  arrears  of  income  unpaid 
by  him  :  Blogg  v,  Johnson,  L.  R. 
2  Ch.  226. 

(d)  Dornforth  v.  Domforth,  12 
Ves.  130,  note  (29),  2nd  edit. 
S.  C.  cited  1  Madd.  302.  Ash- 
bumham  v.  Thompson,  13  Ves. 
401.  Rooke  v.  Hart,  11  Ves.  58, 
60,  61.  Tebbs  v.  Carpenter,  1 
Madd.  307.  Sutton  v.  Sharp,  1 
Russ.  Ch.  C.  151.  Melland  v. 
Gray,  2  Coll.  295.  Be  Hulkes, 
33  C.  D.  552. 

(e)  Tebbs  v.  Carpenter,  1  Madd. 
290, 306.  Mousley  v.  Carr,  4  Beav. 
49.  Hosking  v.  NichoUs,  1  Y.  & 
Coll.  Ch.  C.  478,  480.  See  De 
Cordova  v.  De  Cordova,  4  App. 
Cas.  692. 
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the  executor  may  be  charged  with  a  higher  rate  of  interest. 
With  respect  to  employing  the  assets  to  his  own  advanta|,'e, 
Lord  Hardwicke,  on  two  occasions  (/),  expressed  an  opinion 
that  an  executor  might  do  so  without  impropriety,  and 
without  being  liable  to  any  charge  for  interest.  But  this 
doctrine  has  been  entirely  overruled  by  more  modern 
cases  ((/).  And  it  is  now  established,  that  if  the  executor 
makes  use  of  the  money,  he  ought  to  pay  the  interest  be 
made  (/{)  ;  upon  the  principle  just  above  considered,  that  he 
ought  not  to  derive  any  profit  from  the  trust  property  (i). 
Hence  it  has  become  a  settled  rule  that  if  a  trustee,  having 
trust  money  in  his  bands,  knowingly  applies  it  to  his  own 
use,  or  in  his  trade,  he  shall  be  charged  with  interest  at  the 
rate  of  51.  per  cent.  {k).  If  the  fund  is  employed  in  trade, 
the  cestuis  que  tnistent  have  a  right  to  an  option  of  taking 
cither  the  interest  o^*  the  profits  which  have  arisen  from  the 
trade  (I) :  but  they  must  elect  to  take  either  the  profits  for 
the  whole  period,  or  the  interest  for  the  whole  period  [m). 


9«i 

ml 


if. 


(/)  Adams  v.  Gale,  2  Atk.  106. 
Child  V.  GibwMi,  2  Atk.  603. 

(g)  Perkins  v.  Baynton,  1  Bro. 
Ch.  C.  .375.  Newton  v.  Bennet, 
1  Bro.  Ch.  C.  361.  Forbes  v. 
Ross,  2  Bro.  Ch.  C.  439.  Tebbs 
r.  Carpenter,  1  Madd.  304. 

(h)  Forbes  v.  Ross,  2  Cox,  116. 
Rocke  V.  Hart,  11  Ves.  60. 

(0  Ante,  p.  1744. 

(k)  Mousley  v.  Carr,  4  Bear.  49. 

{I)  Burden  v.  Burden,  cited  1 
Jnc.  &  Walk.  134.  Wedderburn 
V.  Wedderburn,  22  Beav.  100. 
Ante,  p.  1744. 

(m)  Heathcote  v.  Hulmv>,  1  J.  & 
W.  122.  In  Vyse  v.  Foster,  L.  R. 
8  Ch.  309,  334,  which  was  a  case 
in  which  a  daughter  of  the  tes- 
tator, a  beneficiary  under  the  will, 
was  asking  for  an  account  of 
profits,  having  been  credited  with 
interest  at  5  per  cent,  on  her  share 


of  trust  monies,  which  consisted 
of  the  ascertained  share  of  the 
testator  left  in  breach  of  trust  in 
the  business  in  which  he  had 
been  a  partner,  James,  L.  J.,  says: 
"  It  has  been  distinctly  laid  down 
that  a  plaintiff  cannot  claim  both 
interi,jt  and  profits  in  respect 
of  the  money  employed  in  trade, 
but  must  elect  between  them,  and 
it  might  be  a  grave  question 
whether  the  plaintiff  must  not 
either  adopt  or  repudiate  tlie  terms 
on  which  the  successive  partner- 
ships were  willing  to  hold  her 
money.  If  she  repudiate  the 
arrangement,  it  might  be  con- 
sidered that  she  would  have  to 
elect  between  interest  and  that 
share  only  of  the  profits  made  in 
respect  of  her  capital  which 
actually  came  into  the  hands  of 
her  trustees,  as  appears  to  have 


Ch.  II.  §  II.]      Of  Executors^  Accounts, 

If  it  be  shown  that  the  executor  used  the  property  in  his 
trade,  and  the  amount  of  the  profits  made  by  him  does  not 
appear,  the  Court  takes  it  for  granted  that  he  made  5/.  per 
cent,  at  the  least,  and  it  is  incumbent  on  him  to  show  that 
be  made  less  (»)•  ^t  lias  been  further  established,  that  if 
an  executor  or  other  trustee  mixes  trust  funds  with  his 
private  moneys,  and  employs  them  both  in  a  trade  or 
adventure  of  his  own,  the  cestui  que  trust  may,  if  he  prefers 
it,  insist  upon  having  a  proportionate  share  of  the  profits, 
instead  of  interest  on  the  amount  of  the  trust  funds  bO 
employed  (o).  And  it  should  seem  to  be  now  settled,  that 
an  executor,  who,  being  a  trader,  and  having,  of  course,  an 
account  with  a  banker,  places  the  assets  at  his  banker's  in 
bis  own  name,  by  that  metxiis  increases  the  balances  in  his 
favour,  acquiring  addiUonal  credit,  and  enjoying  in  his 
business  the  advantages  naturally  arising  from  that  circum- 
stance, must  be  considered  as  having  employed  the  money 
for  his  own  benefit,  >vnd  must,  therefore,  be  charged  with 
interest  at  51.  per  cent.  ( p). 
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been  held  in  Jones  v.  Foxall,  15 
Beav.  .388.  Tin  application,  how- 
ever, of  that  rule  as  to  election 
between  interest  and  profits  to  the 
ciiiie  of  an  actual  loan  by  a  trustee 
in  breach  of  trust  to  liiinself  and 
others,  would,  we  think,  require 
very  full  consideration  before  the 
Court  came  to  a  final  decision 
on  it." 

()i)  Eocke  V.  Hart,  11  Ves.  61. 
It  should  seem,  that  interest  shall 
in  no  cask  be  charged  at  less  than 
5/.  per  cen^.,  when  the  fund  has 
been  embarked  in  trade  without 
authority :  Heathcote  v.  Uulnie, 
1  J.  &  W.  134,  135.  See  also 
Robinson  v.  Robinson,  1  De  G.  M. 
&  G.  257,  by  Lord  Cranworth. 

(o)  Docker  v.  Somes,  2  M.  &  K. 
655.    Wedderbum  v.  Wedderbum, 


2  Keen,  722.  4  My.  &  Cr.  41. 
Willett  V.  Blanford,  1  Hare.  253, 
Portlock  v.  Gardner,  1  Hare,  594, 
603. 

(p)  Treves  v.  Townshend,  1  Bro. 
Ch.  C.  385.  Rocke  v.  Hart,  11 
Ves.  61.  Sutton  v.  Sharp,  1  Russ. 
Ch.  C.  151,  132.  Ee  Jones,  49  L. 
T.  91.  Although  the  Will  autho- 
rised the  executor  to  invest  the  resi- 
due on  "  good  private  securities  : " 
Westover  v.  Chapman,  1  Coll. 
177.  See  also  Ee  Hilliard,  1  Ves. 
90.  Melland  v.  Gray,  2  Coll.  295. 
Williams  v.  Powell,  15  Beav.  461. 
But  see  contra,  Perkins  v.  Baynton, 
1  Bro.  Ch.  C.  375,  Brown  r, 
Southouse,  3  Bro.  Ch.  C.  107, 
See  Burdick  v.  Garrick,  L.  R.  5 
Ch.  292,  as  to  what  is  employment 
of  money  in  business. 
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There  are  many  other  cases  vfhere  executors,  who  have 
applied  the  assets  in  direct  dereliction  of  their  duty,  have 
been  charged  with  51.  per  cent,  interest.  Thus  in  Forbes  v. 
Ross  (q),  there  was  an  express  trust,  by  a  direction  in  the 
Will,  to  lay  out  the  fund  in  the  purchase  of  lands,  or  upon 
heritable  or  personal  securities,  at  such  a  rate  of  interest  as 
the  executors  should  think  reasonable;  so  that  they  were 
at  liberty,  using  their  discretion  soundly  and  fairly  and 
honestly,  to  lend  it  to  anybody  that  they  might  suppose 
would  give  a  reasonable  interest  for  it,  considering  at  the 
same  time  the  degree  of  responsibility  of  the  person  to  whom 
it  was  lent :  they  lent  the  fund  to  one  of  themselves,  on  boud 
at  4Z.  per  cent.,  when  51.  per  cent,  might  have  been  made  by 
heiitable  or  government  securities  :  And  it  was  held,  that  he 
should  be  charged  with  51.  per  cent,  interest.  So  in  Pietij 
V.  Stace  (r),  the  Will  directed  the  executor  to  place  the 
money  in  the  public  funds  or  upon  mortgages  or  other  good 
securities,  and  to  pay  the  dividends  and  interest  to  certain 
persons  for  life,  and  after  their  death  to  dispose  of  the  capital 
in  a  certain  mode :  The  executor  called  in  part  of  the  property 
which  was  out  on  security,  used  it  generally  in  his  trade, 
and  in  various  transactions  in  the  public  funds,  paying  only 
the  dividends  of  the  stock  to  the  persons  entitled  under 
the  Will,  and  he  lent  part  to  his  son :  And  Lord  Alvanley 
directed  an  account  of  all  the  executor  had  made,  with  the 
interest  at  the  rate  of  51.  per  cent,  upon  the  balances  in  his 
hands.  In  Pocock  v.  Reddington  {s),  the  executor  and 
trustee  having  been  guilty  of  a  breach  of  trust  by  selling  out 
stock  and  dealing  improperly  with  the  money.  Lord  Alvanley 
held  that  the  cestui  que  trust  had  an  option  to  have  the  stock 
replaced  or  the  money  produced  by  the  sales,  with  interest 
at  51.  per  cent,  or  more,  if  more  had  been  made  by  it,  and 
the  costs  occasioned  by  the  executor's  misconduct  (t).    lu 


(q)  2  Cox,'  113. 
Ch.  C.  430. 
(r)  4  Ves. 


S.  C.  2  Bro.  («)  5  Ves.  794. 

(t)  Se<%  also  Bate  v.  Scales,  12 
Ves.  402. 


Ch.  II.  §  II.]      Of  Executors'  Accounts. 

Moslcy  V.  Ward{u),  an  executor  in  trust  for  infants,  un- 
necessarily calling  in  the  property,  out  upon  good  security  at 
6/.  per  cent.,  except  a  small  part,  keeping  largo  balances  in 
his  hands,  and  using  it  as  his  own,  was  ordered  by  Lord 
Kldon  to  be  charged  with  interest  at  51.  per  cent,  and  costs. 
Tn  Bick  v.  Motley  (x),  the  master  found  that  two  executors 
bad,  hy  signing  joint  cheques,  enabled  each  other  to  receive 
Bums  belonging  to  the  estate  of  their  testatrix,  when  they 
were  both  largely  indebted  to  that  estate  :  and  that  the  sums 
so  received  by  them  were  debtp  provable  under  their  respec- 
tive commissions  ;  both  executors  having  become  bankrupt : 
Sir  C.  Fcpys,  M.  R.,  said,  that  as,  in  respect  of  such  sums, 
the  executors  had  each  committed  a  devastavit,  each  was 
chargeable,  according  to  the  uniform  practice  of  the  Court, 
with  interest  at  5^  per  cent,  upon  the  sums  which  he  had 
enabled  his  co-executor  to  receive  :  And  his  Honor  accord- 
ingly made  an  order,  that  interest  at  that  rate  should  be 
added  to  the  principal  sums  to  be  proved  against  the  bank- 
rupts' estates  respectively  {y).  In  Jonea  v.  Foxall  (z),  and 
Wdliama  v.  Pon-ell  (a),  Eomilly,  M.  E.,  stated  the  rule  as 
established  by  the  authorities,  that  if  an  executor  has  retained 
balances  in  his  hands,  which  he  ought  to  have  invested,  the 
Court  will  charge  him  with  simple  interest  at  4^  per  cent. 
CD  the  balances ;  but  if  in  addition  to  such  retention  he 
has  committed  a  direct  breach  of  trust,  or  been  guilty  of 
misconduct,  he  will  be  charged  after  the  rate  of  Bl.  per 
cent.  (6). 
But  in  the  later  case  of  The  Attorney-General  v.  Alford  (c), 


(«)  11  Ves.  581. 

(x)  2  M.  &  K.  .312, 

{y)  See  also  Munch  v.  Cockerel], 
9  Sim.  339,  351  ;  confirmed  as  to 
charging  the  trustees  with  interest 
at  5/.  per  cent.,  by  Lord  Cotten- 
ham,  5  M.  &  Cr.  178,  220. 

(a)  15  Beav.  388. 

(a)  15  Beav.  461. 


(6)  See  also  the  rule  stated  by 
the  same  Judge  in  Knott  v.  Cottee, 
16  Beav.  80. 

(c)  4  De  Gex,  M.  &  G.  483, 
851,  852.  Burdick  v.  Garrick, 
L.  R.  5  Ch.  233,  241,  The  prin- 
ciple, established  in  the  above 
case  of  Atty.-Gen.  v.  Alford,  and 
also  in  that  of  Atty.-Qen.  v.  Kohler, 
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Of  the  Liahility  of  an  Executor.     [Pt.  iv.  Bk.  ii. 

Lord  Cranworth,  C,  said  he  couW  not  understand  the  prin- 
ciple on  which  the  Court  can  proceed  in  pceiiam  to  punish  the 
executor  for  his  misconduct  hy  making  him  account  for  more 
interest  than  he  has  received :  and  his  Lordship  stated  his 
opinion  to  he,  tliat  the  Court  ought,  in  the  case  of  an  exe- 
cutor who  has  money  in  his  hands  which  he  ought  to  invest 
and  does  not  invest,  to  charge  him  only  with  the  interest 
which  he  has  received,  or  which  the  Court  is  justly  entitled 
to  say  he  ought  to  have  received,  or  which  it  is  so  fairly  to 
be  presumed  that  he  did  receive,  that  he  is  estopped  from 
saying  that  he  did  nol.  receive  it:  and  the  learned  Judge 
added,  that  misconduct  did  not  seem  to  him  to  warrant  the 
conclusion  that  the  executor  did  in  point  of  fact  receive,  or 
is  estopped  from  saying  that  he  did  not  receive,  the  interest, 
or  that  he  is  to  be  charged  with  anything  he  did  not  receive, 
if  it  is  not  misconduct  contributing  to  that  particular  result : 
And  his  Lordship  proceeded  to  hold  (varying  a  decree  of 
Stuart,  V.-C.)  (d),  that  an  executor  who  for  several  years  had 
retained  funds  in  his  hands  uninvested,  which  he  ought  to 
have  invested,  was  chargeable  only  with  simple  interest  at  4/. 
per  cent.,  there  being  no  circumstance  to  lead  to  the  conclu- 
sion that  he  had  made  any  profit  by  his  misconduct:  If  indeed 
it  had  appeared  that  he  had  improperly  used  the  money  for 
his  own  purposes,  the  Court  would  not  inquire  what  had 
been  the  actual  proceeds  of  his  speculation,  but  would  infer 
he  either  did  make  51.  per  cent.,  or  ought  to  be  estopped  from 
saying  that  he  did  not  (e). 

As  a  general  rule,  the  Court  decrees  the  computation  of 
simple  interest  to  be  made  (/).    But  therti  are  instances  in 


J)  H.  L.  C.  654,  was  approved  of  in 
the  late  cose  of  He  Hulkes,  33  C.  D. 
552.    Ante,  p.  1751,  note  (c). 

(rf)  2  Sm.  &  G.  488. 

(«)  See  Accord.  Mayor  of  Ber- 
wick V.  Mtirray,  7  De  Q.  M.  &  G, 
497,  519,  in  which  case  Lord  Cran- 
worth said  that  it  was  a  mistake 


to  suppose  that  lie  had  laid  it 
down  in  the  Atty-Gon.  v.  Alford, 
that  a  defaulting  trustee  could 
1 3ver  be  charged  with  more  than 
41.  per  cent.  And  see  Vyse  v. 
ioster,  L.  E.  8  Ch.  309,  333. 

(/)  Robinson  v.  Gumming,  2 
Atk.  410. 


Ch.  II.  §  II.]       Of  Executors'  Accounts. 

which  an  executor  has  been  charged  with  compound  interest. 
Thus  in  Raphael  v.  BoeJim{g),  a  legacy  was  given  to  the 
executor,  with  a  declaration  in  the  Will,  that  such  a  legacy 
should  be  in  full  for  the  trouble  he  might  have  in  performing 
the  duties  of  the  Will,  and  that  he   should  not  have  any 
claim  for  commission,  or  derive  any  advantage  from  keeping 
in  his  possession  any  sums  of  money,  without  duly  account- 
ing for  the  legal  interest  thereof :   The  testator  then  disposed 
of  the  residue  upon  certain  trusts  for  his  children,   and 
directed  that  a  sufficient  part  of  the  interest  cf  the  portions 
should  be  applied  to  the  maintenance,  &c.,  of  each  child,  and 
the  surplus  should  be  accumulated :   the  executor  did  not 
lay  the  money  out  as  directed,  but  kept  upwards  of  30,000?. 
in  his  hands,  and  used  it  in  his  trade,  so  that  there  was  a 
wilful  violation  of  the  Will,  which  prohibited  retainer  and 
directed  accumulation :    And  Lord  Loughborough  decreed, 
that  an  account  should  be  taken  from  the  moment  of  the 
testator's  death,  and  interest  be  charged  upon  all  the  sums 
received,  and  rests  to  be  made  half-yearly  upon  the  balance, 
including  intermediate  interest :   so  that  double  compound 
interest  was   given  :   The  cause  came  on  afterwards  before 
Lord  Eldon,  upon  exceptions  to  the  Master's  report,  and 
though  his  Lordship  did  not  approve  of  the  decree,  yet  ho 
agreed  ih  the  propriety  of  giving  compound  interest.      So 
in  Knott  v.  Cottec  (h),  where  there  was  an  express  trust  for 
accumulation,  Romilly,  M.  R.,  held  that,  though  the  cir- 
cum'^tances  were  not  such  as  to  make  it  right  to  charge  the 
executor  with  more  than  41.  per  cent,  interest  on  monies 
which  he  had  improperly  invested,  yet  it  was  a  case  for 
annual  rests.      And  other  instances,  where,  in  executors' 
accounts,  interest  has  been  given  with  rests,  will  be  found 
in  the  cases  cited  in  the  note  below  (i).    And  it  has  been 


(g)  11  Ves.  92.  13  Ves.  407, 
590. 

{h)  16  Beav.  77. 

(i)  Stackpoole  v,  Stackpoole,  4 
Dow,  209.   Willson  v.  Carmichael, 


2  Dow  &  Clark,  58.  Walker  v. 
Woodward,  1  Russ.  Chanc.  Gas. 
107.  Towncnd  v.Towiiend,  1  Giff. 
201.  Walrond  v.  Walrond,29  Beav. 
686.    See  also,  on   thL>  subject, 
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held  by  Romilly,  M.  R.,  on  two  occasions  (/■;),  that  if  un 
executor  employs  the  assets  in  trade  or  speculation,  for  his 
own  benefit,  he  shall  be  charged  either  with  the  profits 
actually  so  obtained  by  him  for  the  use  of  the  money,  or 
with  compound  interest  at  51.  per  cent. 

His  Honor,  however,  observed,  that  the  principle  on  which 
executors  have  been  charged  with  compound  interest  has  not 
been  clearly  defined,  nor  are  the  decided  cases  by  any  means 
free  from  obscurity  or  contradiction.  The  principle  of  some 
of  them  seer  uO  have  been,  that  the  Court  ought  to  visit  the 
executor  as  it  were  with  a  penalty,  when  he  has  not  merely 
misconducted  himself,  but  has  derived,  or  tried  to  derive,  a 
profit  for  himself  from  the  use  of  the  money.  And  it  has  not 
unfrequently  been  said,  that  in  order  to  make  out  a  claim  for 
compound  interest,  a  very  strong  case  of  violation  of  duty  is 
required  {I).  But  there  has  already  been  occasion  to  mention 
that,  in  the  latest  case  on  this  subject  {m),  Lord  Cranworth 
repudiated  the  doctrine  of  punishing  the  executor,  and  main- 
tained the  principle,  with  respect  to  compound  as  well  as 
simple  interest,  that  the  Court  ought  to  charge  him  only  vith 
the  interest  which  he  has  received,  or  which  the  Court  is 
justly  entitled  to  say  he  ought  to  have  received,  or  to  presume 
he  did  receive. 

It  may  here  be  observed,  that  a  considerable  difiference 
of  opinion  has  existed  as  to  the  effect  of  a  direction  to 
the  Master  "to  make  annual  rests"  in  taking  the  account: 
In  Hcighington  v.  Grant  (n).  Lord  Langdale,  M.  R.,  after 
reviewing  all  the  authorities,  denied  that  a  direction  to 
ascertain  balances,  to  compute  interest  on  such  balances, 
and  "in  taking  the  said  accounts"  to  make  annual  rests, 


Binnini^n  v.  Harwood,  1  Turn.  & 
B.  481,  and  Lord  Brougham's 
judgment  in  Docker  v.  Somes,  2 
2  M.  &  K.  666. 

(A;)  Jones  v.  Foxall,  16  Beav. 
388.  WilliamB  v.  Powell,  ibid. 
46U 


(l)  See  Crackelt  i*.  Bethune,  1 
Jnc.  &  Walk.  586.  Tebbs  v. 
Carpenter,  1  Madd.  290. 

(7»i)  Atty.-Gen.  v.  Alfoi'd,  ante, 
p.  1755. 

(n)  5  M.  &  Cr.  258. 
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followed  by  a  direction  that  the  party  shall  be  charged  with 
interest,  "after  the  rate  and  in  the  manner  aforesaid  upon 
such  balances,"  could,  without  more,  be  considered  as  a 
direction  to  charge  the  defendant  with  compound  interest,  as 
80  much  principal  received  into  the  account  of  the  following 
year:  And  his  Lordship  expressed  his  opinion  that  where 
compound  interest  is  intended  to  be  charged,  a  specific 
direction  for  tliat  purpose  should  be  given.  But  on  appeal 
to  Lord  Cottenham,  C,  his  Lordship,  in  an  elaborate 
judgment,  arrived  at  a  different  construction  of  the  direction 
in  question,  and  held  that,  under  it,  the  interest  computed  on 
the  balance  due  at  the  end  of  the  first  year  was  to  form  part 
of  the  balance  due  at  the  end  of  the  second  year,  and  upon 
wh'oh  interest  was  then  to  be  computed,  and  so  on  from  year 
to  year  to  the  end  of  the  account  (o). 

An  executor  or  administrator  is  entitled  to  be  allowed  all  Allowances  to 
reasonable  expenses  which  have  been  incurred  in  the  conduct  ,^  .. 

■^  for  his 

of  his  oflBce(/)),  except  those  which  arise  from  his  own  expenses: 
default  (q).  But  it  is  a  general  principle,  that  an  executor  or  for  his 
administrator  shall  have  no  allowance,  at  law  or  in  equity, 
for  personal  trouble  and  loss  of  time  in  the  execution  of 
his  duties  (r).  Nor  is  the  case  altered  by  the  executor's 
renunciation  of  the  executorship,  and  his  afterwards  assisting 
in  it;  nor  although  it  should  appear  that  he  has  deserved 
more,  and  has  benefited  the  estate  to  the  prejudice  of  his  own 
affairs  (3).    And  even  where  an  executor  in  trust,  who  had 


(0)  Heighington  V.  Grant,  5  M.  & 
Cr.  258. 

(p)  Potts  V.  Leighton,  15  Ves. 
277.  Hyde  v.  Haywood,  2  Atk. 
126.  Stat.  22  &  23  Vict.  c.  35, 
s.  31,  ante,  p.  1735.  In  these  should 
be  included  the  expenses  of  keeping 
up  thf  testator's  domestic  establish- 
ment for  a  reasonable  time  after 
his  death:  Field  v.  Peckett,  29 
Beav.  576. 

(g)  Pannel  v.  Fenn,  Cro.  Eliz. 


348.  He  ehall  not  be  allowed  the 
oosts  of  an  action  against  him  as 
executor,  which  he  oiT^ht  never 
to  have  defended  :  Chambers  v. 
Smith,  2  Coll.  742.  Smith  v. 
Cnambers,  2  Phil.  Ch.  C.  221. 

(r)  Robinson  v.  Pett,  3  P.  Wms. 
251.  Scattergood  v.  Harrison, 
Mosely,  130.  BrockRopp  v.  Barnes, 
5  Madd.  90. 

(«)  Robinson  v.  Pett,  3  P.  Wnw. 
249. 
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no  legacy,  in  a  caao  in  which  the  execution  of  the  office  was 
likely  to  be  attended  wiih  trouble,  at  first  declined,  but  after- 
wards agreed  with  the  residuary  legatee,  in  consideration  of 
a  hjndred  guineas,  to  act  in  the  executorship,  and  on  his 
dying  before  the  execution  of  the  trust  v,as  completed,  his 
executors  filed  a  bill  to  be  allowed  that  sum  out  of  the  trust 
money  in  their  hands :  the  Court  refused  the  claim,  observiiiff, 
that  independently  of  the  executor's  having  died  before  the 
trust  was  executed,  such  bargains  ought  to  be  discouragerl, 
as  tending  to  dissipate  the  property  (t).  So  a  survivinjr 
partner,  being  executor,  is  not  entitled,  without  expressed 
stipulation,  to  any  allowance  for  carrying  on  the  trade  after 
the  testator's  death  (»)•  Again,  in  Neiv  v.  Jones  {x),  it  wns 
held  by  Lord  Lyndhurst,  C.  B.,  that  if  a  solicitor  or  attorney, 
who  is  a?i  executor,  does  professional  business  himself  for 
the  benefit  of  the  estate,  he  is  not  entitled  to  be  paid 
his  bill  of  costs  for  such  services :  it  would  be  placing  his 
interest  at  variance  with  the  duties  he  has  to  discharge  {y). 
Accordingly  in  Moore  v.  Frond  (z),  Lord  Cottenham  held, 
that  a  trustee,  who  is  a  solicitor,  is  entitled  to  be  repnid 
such  costs,  charges  and  expenses  only  as  he  has  properly 


(t)  Gould  V.  Fleetwood,  3  P. 
Wms.  251,  note  (A).  So  in  Ayliffe 
V.  Murray,  Atk.  58,  two  peraons, 
executors  and  trustees  under  a 
Will,  would  not  prove  the  Will, 
nor  suflfer  the  cestui  que  trust  to 
take  out  letters  of  administration 
cum  testamento  anncxo,  till  he  had 
executed  a  deed,  by  which  he  was 
to  pay  a  hundred  pounds  to  one 
executor,  and  two  hundred  pounds 
to  the  other,  within  six  months 
after  they  should  have  exhibited 
an  inventory  •  Lord  Hardwicke 
declared  the  deed  was  unduly 
obtained,  and  decreed  that  no 
allowance  should  be  made  for  the 
sum  of  100!.  and  200{.  to  the 
plaintiffs. 


(w)  Burden  v.  Burden,  1  Ves. 
&  B.  170.  Stocken  v.  Dawson,  C 
Beav.  37 1 .  Nor  is  an  executor  and 
legatee  of  such  surviving  partner  : 
ibid. 

(x)  Exchequer,  Aug.  9,  18.U 
The  writer  is  indebted  to  the  kind- 
ness of  Mr.  Younge,  for  the  note  of 
this  decision,  which  is  inserted  in 
9  Bythewood's  Convey,  pp.  337, 
338.  It  is  also  reported  in  a  note 
to  Cradock  v.  Piper,  1  Mac.  &  G. 
668. 

(y)  See  also  Willson  v.  Car- 
michael,  2  Dow  &  Clark,  51.  1 
Mac.  &  G.  678,  679.  Nicholson  v. 
Tutin,  3  Kay  &  J.  159. 

(z)  3  Mylne  &  Or.  45. 
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out  of  his  pocket; ;  and  that  it  makes  no  difference  in 
this  respect,  that  the  instrument  creating  tL^  trust  may  hare 
directed  that  the  trust  monies  should  he  applied  {inter 
alia)  in  payment  of  all  expenses,  disbursements  and  charges 
to  be  incurred,  sustained  or  borne  by  the  trustee,  in  pro- 
fessional business,  journeys  or  otherwise,  and  that  the  trustee 
might  retain  all  reasonable  costs,  charges  and  expenses 
which  he  might  sustain  or  be  put  unto,  such  costs,  charges 
and  expenses  to  be  reckoned,  stated,  and  paid  as  between 
attorney  and  client.  Again,  in  Collins  v.  Carey  (a),  where 
business  relating  to  a  trust  estate  had  been  transacted  by 
two  solicitors  in  partnership,  one  of  whom  was  a  trustee  of 
the  estate.  Lord  Langdale,  M.  B.,  held,  that,  in  passing  the 
accounts  of  the  trustee,  costs  out  of  pocket  alone  could  be 
allowed  (ft).    And  the  general  rule,  that  a  trustee  acting  as  Trustee  acting 

, .  .        ,  .  I'll  *s  solicitor 

solicitor  m  the  trust  matters  is  merely  entitled  to  costs  cut  merely 
of  pocket,  has  been  firmly  established  by  several  subsequent  *"*J^ Intot 
decisions  (c).    And  the  rule  is  not  restricted  to  cases  of  express  pocket: 


(a)  2  Beav.  128. 

(ft)  And  the  riile  is  the  same, 
though  the  business  be  done  by  one 
of  the  partners  who  is  not  trustee  : 
Christophers  v.  White,  lOBeav.  523. 

(c)  Fraser  v.  Palmer,  4  Y.  & 
Coll,  515,  coram  Alderson,  B.  1 
Mac.  &  G.  679.  Re  Sherwood, 
3  Beav.  338.  Bainbrigge  v.  Blair, 
8  Beav.  688.  Told  v.  Wilson,  9 
Beav.  486.  The  costs  in  such 
cases,  of  a  defendant,  are  ordered 
to  be  taxed  as  between  solicitor 
and  client,  without  any  special 
directions :  York  v.  Brown,  1  Coll. 
260 :  And  under  such  an  order, 
or  under  an  order  to  tax  costs 
generally,  the  Taxing  Masters 
may  take  notice  that  the  solicitor 
is  also  a  trustee,  and  apply  the 
rule  :  Cradock  v.  Piper,  1  Mac.  & 
Q.  664.  But  the  rule  does  not 
preclude  an  executor  who  acts  as 
W.E. — VOL.  11. 


solicitor  in  a  cause  in  which  he 
is  a  party  in  his  representative 
character,  from  being  allowed,  as 
against  the  estate,  that  proportion 
of  the  whole  costs  which  his  town 
agent  in  the  cause  was  entitled  to 
receive  :  Burge  v.  Brutton,  2  Hare, 
373.  See  Ee  Taylor,  18  Beav. 
165.  And  it  must  be  observed, 
that  the  rule  does  not  disentitle  a 
solicitor,  who  is  a  trustee,  from 
claiming  his  professional  charges 
under  a  special  contract,  nor  under 
a  Will  authorizing  him  expressly 
to  make  such  charges :  Ee  Sher- 
wood, 3  Beav.  341.  Christophers 
V.  White,  10  Beav.  524,  by  Lord 
Langdale.  See  also  Broughton  v. 
Broughton,  5  De  G.  M.  &  G.  166, 
by  Lord  Cranworth.  Harbin  v. 
Darby,  28  Beav.  325,  post,  p.  1769. 
Where,  however,  a  testator  by  liis 
will  authorised  any  trustee  thereof 
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trnst,  but  applies  to  the  case  of  an  executor  or  trustee,  though 
l>ut  not  as  to  there  be  no  express  trust  {d).  But  the  rule  does  not  apply  to 
in  a  suit  where  t^e  costs  incurred  in  a  suit  where  the  solicitor  acta  in  the 
fOTHms*if*and  ^^^^  ^^^  himselt  and  his  co-trustees  :  In  such  a  case  he  shall 
co-tnistees.  be  allowed  the  full  costs  which  would  be  properly  chargeable 
by  a  stranger  to  the  trust,  taking  care  that  they  are  not  to  be 
increased  by  his  being  one  of  the  parties  (e).     This  excep- 


14 


who  might  be  a  soliciLor,  to  make 
the    usual    professional    or    otlier 
proper  and  reasonable  charges  for 
all  business  done  and  time    ex- 
pended in  relation  to  the  trusts  of 
the  will,  whether  such  business 
was  usually  within  the  business  of 
a  solicitor  or  not,  it  was  held  that 
the  Taxing  Master  had  power  to 
allow  a  trustee,  who  was  a  solicitor, 
the  proper  charges  for  business  not 
strictly  of  a   professional  nature 
transacted  by  him  in  relation  to  the 
trust  estate  :  Re  Ames,  25  C.  D. 
72.  But  where  the  direction  of  the 
will  was  that  one  of  the  executors 
and   trustees   should  continue  to 
ct  as  solicitor  in  relation  to  the 
property  and   affairs  of  the  tes- 
tatrix, and  should  make  his  usual 
professional  charges,  and  that  not- 
withstanding his  acceptance  of  the 
office  of  trustee  and  executor,  he 
should  be  entitled  to  make  the 
same  professional  charges  anu  to 
receive  the  same  pecuniary  emolu- 
ments and  remuneration  for  all 
business   done    by  him,  and  all 
attendances,    time,    and    trouble 
given  and  bestowed  by  him  in  or 
about  the  execution  of  the  trusts 
and  powers  of  the  will,  as  if  he 
not  being  himself   a   trustee   or 
executor  were  employed   by  the 
trustee  or  executor,  it  was  held 
that  all  items  which  were  not  of 
a   strictly   professional   character 


ought  to  be  disallowed :  Re  Chappie, 
27  C.  D.  584.  Where  a  solicitor- 
trustee  is  an  attesting  witness  of 
a  will,  a  declaration  that  he  shall 
be  allowed  profit  costs  for  trans- 
acting the  business  of  the  trust 
estate  will  not  entitle  him  to  such 
costs,  the  right  to  take  such  costs 
beinfj  a  beneficial  interest  within 
B.  )  o  of  the  Wills  Act :  Re  Barber, 
31  C.  D.  665,  approved  by  the 
Court  of  Appeal  in  Re  Pooley, 
40  C.  D.  1.  Compensation  may, 
in  special  cases,  be  made,  under 
the  authority  of  the  Court,  to  a 
trustee  acting  as  solicitor  in  the 
trust  matters ;  though  not  by 
allowing  him  to  make  the  usual 
professional  charges ;  Bainbrigge 
V.  Blair,  8  Beav.  688. 

(d)  Pollard  v.  Doyle,  1  Drew.  & 
Sm.  319. 

(e)  Cradockv.  Piper,  17  Sim.  41. 
1  Mac.  &  G.  664.  See  also  the 
observations  of  Lord  Cran  worth 
on  this  case  in  Broughton  v. 
Brcaghton,  5  De  G.  M.  &  G.  164, 
l'J6,  and  see  Re  Barber,  34  C.  D. 
77,  in  which  case,  Chitty,  J.,  after 
stating  the  rule  as  to  solicitors  not 
being  entitled  to  profit  costs  says : 
"Consequently,  if  an  executor, 
being  a  solicitor,  acts  solely  for 
himself  or  acts  for  himself  and 
his  co-trustee  in  the  business  of 
a  trust,  he,  in  the  absence  of  any 
provision  to  the  contrary  in  the 
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tion,  however,  in  favour  of  the  solicitor,  doee  not  extend  to  a 
case  where  a  solicitor,  who  is  a  trustee,  acts  i.i  a  suit  for  him- 
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instrument  creating  the  trust,  is 
not  entitled  to  receive  out  of  the 
trust  estate  profit  costs.  That  is 
the  rule  where  the  business  is 
done  not  in  a  suit  but  out  of 
Court ;  the  same  rule  applies 
where  the  solicitor  does  business 
in  Court,  acting  for  himself  as 
floliritor,  where  he  is  plaintifif  in 
an  action,  and  also  where  he  is 
the  defendant.  He  is  allowed, 
however,  to  act  as  solicitor  for 
cestuis  que  trustent  in  an  action, 
because  that  is  not  part  of  the 
business  of  the  trust  properly  so 
called,  and  in  cases  where  the 
catuis  que  tnistent  obtain  as  they 
sometimes  do,  in  fact  generally  do, 
out  of  the  trust  estate,  their  costs, 
the  solicitor  who  acted  for  them  is 
not  deprived  of  his  proper  bill  of 
^'mts  by  reason  of  his  also  oeing  a 
trustee."  This  question  of  the 
right  of  a  solicitor-trustee  to 
charge  profit  costs  was  much  con- 
sidered by  the  Court  of  Appeal 
in  the  case  of  Se  Corsellis,  34 
C.  D.  675.  In  that  case  it  was 
held  (1)  that  the  firm  of  the 
solicitor-trustee  was  entitled  to 
profit  costs  made  in  acting  for  the 
trustees  who  were  respondents  to 
an  application  for  maintenance  by 
a  next  friend  on  behalf  of  an 
infant  under  the  summary  pro- 
cedure of  the  Court,  such  costs 
coming  within  the  rule  of  Cradoch 
V.  Piper ;  (2)  that  profit  costs 
made  by  the  firm  of  the  solicitor- 
trustee  when  acting  for  a  receiver 
appointed  in  an  administration 
action,  the  solicitor- trustee  being 
the  defendant  in  the  action,  could 


not  be  retained  by  the  firm,  on  the 
principle  that  the  trustee's  interest 
and  duty  conflicted ;  (3)  that 
profit  costs  made  by  preparing 
leases  and  agreements  for  leases  of 
parts  of  the  trust  estate  could 
not  be  retained,  because,  although 
actually  paid  by  the  lessees,  the 
solicitors  were  employed  on  behalf 
of  the  trust  estate  ;  and  (4)  that 
steward's  fees  of  a  manor  which 
formed  part  of  the  trust  estate, 
and  of  which  trustees  had  ap- 
pointed a  partner  in  the  firm 
steward,  might  be  retained,  even 
though  such  fees  were  brought 
into  the  partnership  account.  The 
Court  of  Appeal,  in  this  case, 
while  disapproving  of  the  decision 
in  Cradook  v.  Piper,  expressly 
refused  to  depart  from  a  rule  so 
long  followed,  or  to  fritter  away 
the  decision  by  saying  that  it  only 
applied  to  a  hostile  action.  Cotton, 
L.J-.  in  his  judgment  (p.  681), 
thus  sums  up  the  gener'^l  prin- 
ciple :  "  It  is  a  well-established 
rule,  and  one  founded  on  sound 
principles,  that  a  trustee  who  is  a 
solicitor,  cannot  as  a  rule,  make 
any  profits  as  a  solicitor  on  business 
which  is  done  by  himself  or  by  the 
firm  of  which  he  is  a  member  in 
matters  relating  to  the  estate. 
There  is  one  very  obvious  prin- 
ciple which  applies,  namely,  that 
the  trustte  must  discharge  his  duty 
without  making  any  profit  out  of 
it.  If  there  is  business  which  a 
layman  cannot  properly  perfonii, 
he  may  employ  a  solicitor  to  do 
that  legal  business.  If  it  is 
business  which  a  trustee  in  his 
3  K  2 
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self  alone,  or  by  his  partner  for  himself  alone  (/),  nor  to  a 
case  of  a  solicitor,  being  a  trnscee  and  acting  as  solicitor  for 
himself  and  his  co-trustees  in  the  administration  of  the  trust 
out  of  Court  (g).  And  where  an  executor  and  trustee  under  a 
Will  employs  his  co-trustee,  who  is  a  solicitor,  to  transact 
the  legal  business  of  the  trust,  the  solicitor  is  only  entitled 
to  costs  out  of  pocket  {h). 

Again,  an  agent,  who  is  appointed  executor  of  his  principal, 
is  not  entitled  to  charge  commission  on  business  done  subse- 
quently to  the  testator's  death  (i).  So  an  executor,  who  is 
one  of  a  banking  firm,  cannot  charge  the  ordinary  banker's 
commission  against  his  testator's  estate  {k).  80  an  executor, 
who  acts  as  auctioneer  in  the  sale  of  assets,  is  not  entitled  to 
charge  commission  (l).  But  where  a  testator,  a  victualler, 
directed  his  trade  to  be  carried  on  by  his  executors,  brewers 


position  cannot  be  expected  to  dis- 
charge, such  as  receiving  rents 
from  a  number  of  small  proper- 
ties, he  may  employ  an  agent  to 
collect  those  rents,  but  if  he 
chooses  to  do  work,  he  cannot 
make  a  charge  against  the  estate  ; 
that  is  the  rule  as  regards  work 
done  out  of  Court  by  a  trustee, 
whether  acting  for  himself  or  for 
the  other  trustee  as  well.  From 
the  rule  I  have  stated  one  exception 
was  established  by  Cradock  v. 
Piper :  that  is  to  say,  where  there 
is  work  done  in  a  suit  not  on 
behalf  of  the  trustee,  who  is  a 
solicitor,  alone,  but  on  behalf  of 
himself  and  a  co-trustee,  the  rule 
will  not  prevent  the  solicitor  or 
his  firm  from  receiving  the  usual 
costs  if  the  costs  of  appearing  for 
and  acting  for  the  two  have  not 
increased  the  expense;  that  is  to 
say,  if  the  trustee  himself  has  not 
added  to  the  expense  which  would 
have  been  incurred  if  he  or  his 


firm  had  appeared  only  for  his  co- 
trustee. For  that  there  is  an 
obvious  reason — that  it  is  not  the 
business  of  a  trustee  although  he 
is  a  solicitor,  to  act  as  solicitor  for 
his  co-trustee.  But  the  exception 
in  Cradock  v.  Piper  is  limited 
expressly  to  the  costs  incurred  in 
respect  of  business  done  in  on 
action  or  a  suit." 

(/)  Lyon  V.  Baker,  5  De  0.  ft 
Sm.  622. 

(g)  Lincoln  v.  Windsor,  9  Hare, 
158. 

(h)  Broughton  v.  Broughton,  5 
Do  G.  M.  &  G.  160.  2  Sm.  &  G. 
422. 

(t)  Sheriffs.  Axe,  4  Euss.  Chanc. 
Cas.  33. 

(k)  Heighington  v.  Grant.  6  M. 
&  Cr.  258,  262. 

(I)  Kirkman  v.  Booth,  11  Beav. 
273.  Nor  if  he  is  a  partner  with 
others,  can  ihe  partnership  make 
a  charge  :  Matthison  v.  Clarke,  3 
Drewr.  3. 
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and  spirit  merchants,  who  had  heen  in  the  habit  of  serving 
him  in  his  lifetime,  and   supplies  were  furnished  for  that 
purpose  by  them,   the   Court  would  not  declare   that  the 
executors  were  entitled  to  receive  the  cost  price  only  for 
these  supplies,  but  directed  an  inquiry  whether  the  supplies 
were  proper,  and  furnished  at  the  ordinary  market  price  (wi). 
So  in  Willis  v.  Kimble  (n),  a  testator  devised  and  bequeathed 
his  freehold  and  leasehold  estate  to  trustees  for  sale,  and 
he  declared,  that  his  trustees  respectively  should  be  entitled 
to  h'^ve  and  receive  out    of   the    trust-monies,   all    costs, 
charges,  and  expenses,  fees  to  counsel  and  for  advice,  and 
for  professional  assistance,  and  loss  of  time,  paid,  incurred, 
sustained,  or  occasioned  in  or  about  the  execution  of  *^e  said 
trusts,  or  in  anywise  relating  thereto :  One  of  the  trustees 
was  a  land  surveyor,  and  he   superintended  the  manage- 
ment and  sale  of  the  estates  :   And  Lord  Langdale,  M.  B., 
held,  that  he  was  entitled,  upon  the  terms  of  the  Will,  to  a 
compensation  for  loss  of  time.    Again,  it  is  competent  for 
the  Court  to  appoint  an  executor  and  trustee  consignee  with 
the  usual  profits  (o).    And  when  the  Coart,  in  its  discretion, 
has  made  such  an  appointment,  and  the  appointment  has 
been  acted  upon,  the  Court  will  not  afterwards  withdraw  its 
sanction  from  it{p). 

It  has  been  holden  that  agents,  bemg   also    appointed  Commission  on 
execute. s,  are  not  entitled  to  commission  apon  remittances  f^^ndj^to 
from  India  to  this  country  by  the  testator,  not  received  this  country 

by  testator. 

until  after  his  death  (q).  The  Courts  of  India,  in  order  to 
induce  proper  persons  to  accept  the  office  of  executor,  at  one 
time  adopted  a  rule,  opposed  to  the  principles  above  stated, 


■  ^^i-i^i| 


fifi 


(m)  Smith  v.  Langfoi'd,  2  Beav. 
362. 

(ji)  1  Beav.  559. 

(o)  Marshall  v.  Holloway,  2 
Swanst.  432. 

{p)  Morison  v.  Morison,  4  My. 
&  Cr.  215. 

(q)  Hovey  v.  Blakeman,  4  Ves. 
5%.    However,  in  Scattergood  v. 


Harrison,  Mosely,  130,  Lord  King 
held,  that  where  a  factor  waa  made 
executor,  if  anything  appeared  to 
have  been  consigned  to  him  by  the 
testator  in  his  lifetime,  though  it 
came  to  his  hands  after  his  death, 
since  the  executor  acted  as  factor, 
he  should  be  allowed  commission 
for  it 
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hy  permitting  an  executor  to  charge  a  commission  upon  the 
amount  of  assets  collected  hy  him  in  India.  And  if  aRsets, 
collected  in  India,  came  to  he  administered,  not  in  India,  but 
hy  the  Courts  in  England,  the  Courts  hero  were  of  necessity 
bound  to  follow  that  rule  of  policy  which  was  adopted  in  India. 
But  now  by  the  Indian  Act,  No.  II.,  of  1874,  re-enacting 
Act  No.  XXIV.  of  1867,  it  is  provided  by  sect.  56  that  no 
person  other  than  the  Administrator- General,  acting  officially, 
shall  receive  or  retain  any  commission  or  agency  charges  for 
anything  dona  as  executor  or  administrator  under  any  probate 
or  letters  of  administration,  or  letters  ad  collufenda  bona 
granted  by  the  Supreme  Court  or  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  since  the  passing  of  Act  No.  VII. 
of  1849,  or  by  either  of  the  Supreme  or  High  Courts  of 
Judicature  at  Madras  and  Bombay,  since  the  passing  of  Act 
No.  II.  of  1850,  or  by  any  Court  of  competent  jurisdiction 
within  the  meaning  of  sections  187  and  190  of  the  Indian 
Succession  Act,  1865,  but  this  enactment  shall  not  prevent 
any  executor  or  other  person  from  having  the  benefit  of  any 
legacy  bequeathed  to  him  in  his  character  of  executor  or  by 
way  of  commission  or  otherwise.  Sections  52 — 55  prescribe 
the  commission  to  which  the  Administrator-General  is 
entitled  (r). 

The  same  exception  to  the  general  rule  was  established 
with  respect  to  the  West  Indies.  The  principle  upon  which 
the  Court  of  Chancery  has  gone,  in  this  respect,  appears  to 
he  this :  that  the  commission  is  in  the  nature  of  a  remu- 
neration to  a  trustee,  who,  besides  the  usual  trouble  belonging 
to  the  execution  of  his  trust,  has  also  to  undergo  all  the 
inconveniences  arising  from  being  in  a  foreign  country,  and 
conducting  the  business  of  a  merchant  there :  And  although, 
as  it  has  above  appeared,  no  commission  is  allowed  to  a 
trustee  in  this  country  for  what  he  does,  however  laborioua 
his  duty  may  he,  yet  inasmuch  as  it  is  of  great  importance 


(r)  See  a  pamphlet  by  Mr. 
Broughton,  late  Administrator- 
Qeneral  of  Bengal,  on  "  The  Cus- 


tody and  Preservation  of  the 
Property  in  India  of  Deceased 
Persons." 
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to  get  persons  to  assume  the  character  of  trustees  in  the 
East  and  West  Indies,  therefore,  so  long  as  they  are 
actually  in  the  country  there  discharging  the  duty  of  trustees, 
the  Court  allows  the  commission  (s).  But  no  commission  is 
payable  where  the  remittant  himself  is  actually,  at  the  time 
of  the  remittance,  in  this  country  (t) :  And  it  should  seem, 
that,  in  order  to  entitle  himself  to  the  commission,  the  party 
must  himself  be  actually  in  the  colony  where  the  remittance 
was  made :  For  if,  by  any  means,  money,  which  has  not 
been  received  by  him  upon  the  spot  and  remitted  by  him 
from  the  spot  to  this  country,  is  remitted  to  this  country,  it 
appears  to  be  the  settled  rule  of  the  Court  of  Chancery, 
that  the  commission  shall  not  be  allowed  (u).  And  accord- 
ingly, in  Campbell  v.  Campbell  (x),  it  was  held  that  if  an 
executor  in  India  collected  part  of  the  assets  there,  and  then 
c?uie  to  England,  and  had  the  remainder  remitted  to  him  by 
his  agent,  he  was  entitled  to  commission  on  that  part  only 
which  he  had  collected  in  India. 

Generally  speaking,  an  executor  who  has  proved  the  Will,  Allowances  for 
or  a  person   taking  out  letters   ^f    administration,   cannot  ^U^tore,  &o. 
retire  from  his  duty,  but  must  collect  the  estate  himself  (t/). 
However,   an  executor  is  justified  in  having  recourse  to  an 
agent  to  collect  the  assets,  in  cases  where  a  provident  owner 
might  well  employ  a  collector :   and  the  executor  will,  there- 


(«)  1  Moo.  P.  C.  40. 

(0  4  Ves.  72.     Ibid.  596. 

(u)  Chambers  v.  Goldwin,  5  Ves. 
834.  Denton  v.  Davy,  1  Moo. 
P.  C.  15,  32.  In  this  last  case  it 
was  holden  by  the  Lords  of  the 
Privy  Council,  that  the  com- 
mission of  6l.  per  cent,  given  by 
the  Jamuica  Act,  24  Qeo.  II.  c.  19, 
to  {^ents,  trustees,  guardians, 
executors,  &c.,  for  the  manage- 
ment and  disposal  of  the  rents 
and  profits  of  an  estate,  being  in 
the  nature  of  a  remuneration  for 


the  trouble  and  responsibility  of 
conducting  the  business  of  a  mer- 
chant on  the  island,  is  payable 
only  to  persons  actually  resident 
on  the  island,  and  capable  and 
willing  to  act  in  the  trusts  of 
the  estate  ;  and  the  commission  of 
61.  per  cent,  given  by  the  same  Act 
for  receiving  and  remitting  monies 
can  only  be  claimed  where  the 
receipts  or  payments  are  actually 
made  on  the  island. 

(x)  13  Sim.  IfiS. 

ly)  Weiss  v.  Dill,  3  M.  &  K.  26. 
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fore,  be  allowed  the  expense  so  incurred,  in  his  accounts  (z). 
Accordingly,  where  a  testator  gave  annuities  to  his  exe- 
cutors for  their  trouble  in  the  execution  of  his  Will,  and 
died  possessed  of  several  houses,  let  at  weekly  rents,  it  was 
held,  that  the  executors  were  justified  in  paying  a  person 
to  collect  the  rents,  and  did  not,  therefore,  lose  their  an- 
nuities (a).  So  if  there  are  assets  in  India,  the  executor 
shall  be  allowed  the  expense  of  an  agent  to  collect  them: 
And,  therefore,  the  Court  will  appoint  a  receiver  in  India  of 
a  testator's  assets,  on  the  application  of  an  executor  resident 
in  England  {b). 

So,  on  one  occasion  (c),  it  was  holden  that,  from  the  nature 
of  the  accounts,  the  executor  was  justified  in  employing  an 
accountant,  and  that  the  expense  ought  to  be  allowed  to  the 
executor. 

Again,  if  an  executor  pays  an  attorney  for  his  trouble  and 
attendance,  in  the  transacting  and  conduct  of  the  testator's 
affairs,   he  ought  to  be  allowed    and    repaid  what  he  so 


(«)  See  Bonithon  v.  Hockmore, 
1  Vern.  316.  Davis  v.  Dendy,  3 
Mad.  170.  See  also  Hopkinson  v. 
Roe,  1  Beav.  180,  in  which  case 
Lord  Langdale,  M.  B.,  held,  that 
the  executors  under  the  circum- 
stances were  jastihed  in  appointing 
an  agent  to  get  in  the  testator's 
debts,  and  in  allowing  him  a 
salary  for  his  trouble  :  But  the 
costs  of  transferring  funds,  from 
the  name  of  a  testator  into  the 
names  of  the  executors,  were  dis- 
allowed :  And  his  Lordship  held, 
that  the  sum  to  be  allowed  exe- 
cutors for  the  expenses  of  trans- 
ferring a  large  sum  of  money  into 
Court  is  one  guinea ;  and  extra 
brokerage  was,  therefore,  dis- 
allowed. But  where  an  executor, 
upon  transferring  stock  to  a  lega- 
tee, paid  one-sixteenth  per  cent. 


to  a  stock-broker  for  identifying 
him  (the  executor)  at  the  Bunk,  it 
was  held,  that  he  ought  to  be 
allowed  this  payment :  Jones  r. 
Powell,  6  Beav.  418. 

(a)  Wilkinson  v.  Wilkinson,  2 
Sim.  &  Stu.  237.  S.  P.  as  to  an 
administrator,  Trezevant  v.  Frazer, 
Hil.  Term.  1832,  before  Sir  L. 
Shadwell,  V.-C.  So,  even  at  law, 
it  should  seem,  that  an  executor, 
under  a  plea  otplene  admiiiistravit, 
will  be  allovrred  the  reasonable 
charges  of  collecting  the  testator's 
debts  :  Qiles  v.  Dyson,  1  Stark. 
N.  P.  C.  32. 

(b)  Cockbum  v.  Raphael,  2  Sim. 
&  Stu.  453 :  But  the  receiver  must 
give  sureties  resident  in  England : 
Ibid. 

(c)  Henderson  v.  M'lver,  3 
Madd.  275. 
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pays  ((2).  But  an  executor  ia  not  entitled  to  be  allowed, 
without  question,  the  amount  of  the  bill  of  costs  which  he 
has  paid,  bond  fide,  to  the  solicitor  to  the  trust ;  and  the 
oflBcer  of  the  Court,  without  regularly  taxing  the  bill,  will 
moderate  their  amount  (e).  And  it  may  hero  bo  observed, 
that  an  executor  will  not  be  allowed  the  charges  of  his  solicitor 
for  doing  things  which  the  executor  ought  strictly  to  do 
himself  (/).  And  therefore,  where  a  solicitor  is  appointed 
executor,  and  is  to  be  at  liberty  to  charge  for  his  profession  > ! 
denices,  he  is  only  entitled  to  charge  for  services  strictly 
professional,  and  not  for  matters  which  an  executor  ought 
to  do  without  the  intervention  of  a  solicitor,  such  us  for 
attendances,  to  pay  premiums  on  policies,  attending  at  the 
bank  to  make  transfers,  attendances  on  proctors,  auctioneers, 
legatees  and  creditors  {(j). 

With  respect  to  the  allowance  of  interest  to  executors  Allowance  of 
upon  sums   advanced  by  them  for  the  purposes  of  their  executor  for 
trust,  it  has  been  held,  that  if  an  executor  borrows  money,  """ey 

'  /  •"   advaaced 

or  advances  it  out  of  his  own  pocket,  to  pay  the  debts  of  his  by  him. 
testator  which  carry  interest,  or  satisfy  some  of  his  testator's 
creditors  who  are  very  importunate  and  threaten  to  bring 
actions,  he  is  entitled  not  only  to  be  paid  in  full  in  priority  to 
the  creditors  {h),  but  also  to  an  allowance  of  interest  for  the 
money  so  advanced  or  borrowed  (i).  It  may  be  observed, 
that  it  is  contrary  to  the  course  of  practice  to  allow  interest 
to  an  executor  on  costs  paid  by  him,  pending  a  suit  regarding 
the  estate  (Jk).  Where  interest  is  allowed  on  sums  ctrrying 
interest,  it  should  be  calculated  from  the  time  of  a  balance 
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((!)  Macnamara  v.  Jones,  Dick. 
687.  In  Stackpoole  v.  Stackpoole, 
4  Dow.  P.  C.  226,  an  administrator 
was  not  allowed  to  set  off  a  charge 
for  poundage  alleged  to  have  been 
paid  to  his  agent  in  the  adminis- 
tration. 

(e)  Johnson  v.  Telford,  3  Russ. 
Chanc  Cos.  477. 

(/)  Harbin  v.  Darby,  28  Beav. 


325. 

ig)  Harbin  v.  Darby,  28  Beav. 
325. 

(A)  Spackman  c.  Holland,  2  Gift". 
198. 

(i)  Small  V.  Wing,  5  Bro.  P.  C. 
72,  Toml.  edit. 

Qi)  Gordon  v.  Trail,  8  Price, 
416.  Lewis  v.  Lewis,  13  Beav. 
82. 
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Executor  re- 
ceiving money, 
to  which  ho  i.s 
not  ontitle<l, 
must  refund, 
although  bo 
has  paid  it 
away  to 
creditorH. 


;■ 


beiug  struck  on  the  general  report ;  for,  until  that  tiir.c, 
it  cannot  bo  aBcertained  that  tho  executor  had  not  the  money 
in  luH  iiands  {I). 

In  Pooley  v.  Hay  (»»)»  a  mortgage  came  to  an  executor  who 
received  tho  mortgage-morey,  and  paid  it  away  to  his 
testator's  creditors :  Afterwards  it  appeared,  that  tho  mort- 
gage had  been  satisfied  in  the  testator's  lifetime :  And  Lord 
C\nv]>er  held,  that  tho  executor  must  refund,  although  ho 
had  before  paid  the  monoy  away  in  debts,  which  he  had  not 
otherwise  assets  to  pay,  and  that  he  must  have  his  remedy 
against  such  creditors  as  by  mistake  he  had  paid :  His 
Lordship  observed,  that  "  though  this  might  be  a  hard  ciise, 
yet  if  the  plaintiffs  had  a  right  to  be  paid  their  money,  which 
they  had  overpaid  on  tho  mortgage  this  right  could  not  bo 
overthrown  by  tho  defendant,  tho  executor,  applying  tho 
money  in  any  manner  ho  should  think  fit ;  any  more,  than 
if  an  executor  at  law  should  recover  a  debt,  and  pay  tho 
testator's  debts  with  it,  and  afterwards  this  judgment 
recovered  by  tho  executor  is  reversed  in  error  ;  tho  executor 
must  restore  the  money  to  tho  plaintiiT  in  error ;  and  his 
having  paid  it  away,  in  debts  of  his  testator,  will  not  cxcuso 
him  from  paying  it  back.  80  in  tho  same  manner,  if  thoro 
were  a  decree  for  the  executor  to  bo  paid  a  sum  of  money  by 
the  defendant,  and  tho  ex  icutor,  having  received  the  money, 
pays  it  away  in  debts,  and  then  tho  defendant,  against  wboiu 
the  executor  had  recovered  tho  decree,  brings  an  appciil, 
an  '^  reverses  the  decree ;  the  plaintiff  in  tho  appeal  ishall  bo 
restored  to  tho  money." 

This  doctrine  of  Ijord  Cowper  was  approved  of  by  Lord 
Alvanloy,  in  Vickvriufi  v.  Stamford  («),  but  his  Lordship 
remarked,  that  it  would  be  otherwise,  if  the  defondanl 
had  delayed  tho  appeal,  and  willingly  stood  by,  while  tho 
executor  paid  away  tho  money ;  for  that  would  ho  drawing 
tho  executor  into  a  snaro. 


(0  8  Price,  410. 
{in)  1  P.  Wms.  355. 


(»)  2  Ves.  583. 


Ch.  II.  §  II.]    Of  Allowances  to  Executors. 

It  may  be  proper  in  this  place  to  mention  the  case  of 
Brown  V.  Spooner  (o).  There  the  executor  gave  an  annuity 
of  50/.  to  bo  purchased  by  his  executor,  and,  till  purchased, 
directed  him  to  pay  the  annuitant  40/.  a-year  :  1'ho  executor, 
instead  of  purchasing,  paid  50/.  a-year  from  the  testator's 
rents  :  And  Lord  Thurlow  held,  that  although  the  executor 
was  bound  to  purchase  the  annuity  immediately  after  the 
expiratioi.  of  the  first  year  from  the  testator's  death,  and 
therefore  the  Court  might  charge  him  for  the  overpayment 
from  the  estate,  yet  the  Master,  on  a  general  roforeaco  of  just 
allowances,  could  not  do  so.  So  in  Garland  v.  Litth'wood  ( p), 
a  case  was  alleged,  on  the  pleading,  to  charge  executors 
for  what  they  might,  but  for  their  wilful  default,  ivc,  have 
received :  At  the  hearing  the  common  accounts  only  were 
directed  against  them ;  The  case  coming  on  for  further 
directions  on  the  Master's  report.  Lord  Langdale,  M.  R.,  held 
that  the  executors  would  not  be  charged  as  for  their  wilful 
default,  &c.,  and  that  no  inquiry  could  then  be  directed  on 
the  subject,  although  the  Master's  report  laid  a  foundation 
for  such  an  inquiry. 

Just  allowances  are  now  made  in  any  account  directed  by 
any  order  or  judgment  without  any  direction  for  the  pur- 
pose (</).  Accounts,  on  the  basis  of  wilful  default,  are  still 
not  made  on  a  common  administration  judgment  or  order  (r), 
but  the  principle  laid  down  in  Oarland  v.  Littlcwood  seems  to 
have  been  departed  from.  The  old  practice  was  th  a 
decree  on  the  footing  of  wilful  default  could  not  bo  got  except 
at  the  hearing;  now  it  seems,  that  if  wilful  default  is 
charged  in  the  pleadings  and  evidence  of  it  is  adduced,  accounts 
and  enquiries  on  tliat  footing  may  be  directed  at  any  stage  of 
the  proceedings,  although  the  judgment  at  thv  trial  gives  no 
relief  on  that  footing,  provided,  however,  the  claim  to  such 
''clief  has  not  boon  dismissed  (s). 

(())  1  Vea.  291.  (r)  LainiuK  v.  Geo,    10  C.    D. 

{v)  1  Beav.  627.  716. 

(q)  R.  S.C.,  1883,  Ortl.  XXXIIL,  («)  lie  Sym.ms,  21  C.  1).  767. 
r.  8. 
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By  Order  XXXIII.,  r.  2  of  R.  S.  C.  1883,  it  is  enacted 
that : — "  The  Court  or  a  Judge  may  at  any  stage  of  the  pro- 
ceedings in  a  cause  or  matter,  direct  any  necessary  inquiries 
or  accounts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  further  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner." 

This  section  does  not  enable  a  Judge  to  make  an  order 
against  an  executor  or  administrator  on  the  footing  of  wilful 
default  either  at  the  hearing  or  at  any  subsequent  time, 
unless  wilful  default  has  been  pleaded;  but  where  wilful 
default  has  been  alleged  and  a  case  is  made  for  it  on  the 
pleadings,  an  account  on  the  footing  of  wilful  default  can  be 
directed  either  at  t!  '^  !  oaring  or  trial  of.  the  action  or  at  any 
subsequent  stage  it). 
\  If  wilful  default  has  not  been  charged  in  the  pleadings  and 

in  the  course  of  the  inquiries  directed  a  case  of  wilful  default 
is  disclosed,  it  would  seem  that  by  the  leave  of  the  Court 
fresh  proceedings  may  be  taken  charging  wilful  default  in  the 
same  way  in  which,  under  the  old  practice,  a  supplemental 
bill  could  be  filed  (u). 


(t)  Barber  v.  Mackrell,  12  C.  D. 
534,  538,  fer  fry,  J.  See  aho  Job 
V.  Job,  6  C.  D.  5G2,  as  explained  in 
Mayer  v  Murray,  8  C.  D.  424. 
Re  Symons,  21  C.  D.  757. 


(m)  Laming  v.  Gee,  10  C.  D. 
715.  And  see  Dowse  v,  Gorton 
[1891],  A.  C.  190,  204,  'per  Loitl 
Macnaghten. 
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PAKT    THE    FIFTH 


OF    REMEDIES. 


BOOK    THE    FIRST. 

OF  REMEDIES    FOR   EXECUTORS   AND   ADMINISTRATORS. 

In  a  previous  part  of  this  Treatise  (a),  there  has  heen 
occasion  to  investigate,  what  rights  of  action  are  comprised 
in  the  estate  of  an  executor  or  administrator  :  It  remains  to 
consider  the  remedies  hy  which  those  rights  may  be  enforced. 
It  has  been  thought  desirable  in  the  following  four  chapters 
to  keep  the  former  headings  "  At  Law  "  and  "  In  Equity." 


il 


'il'! 


CHAPTER  THE  FIRST. 

OP  REMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS  AT 

LAW. 

It  must  be  observed,  in  the  commencement  of  this  subject,  instances 
that  there  are  some  cases  where  an  executor  or  administrator,  Executor  has 
although  he  has  an  interest  in  a  chose  in  action,  is  not  ''ott'io 

°  remedy. 

entitled  to  the  remedy :  Thus,  where  one  of  two  Joint 
obligees,  covenantees,  or  partners  dies,  the  action  on  the 
contract  must  be  brought  in  the  name  of  the  survivor,  and 
the  executor  or  administrator  of  the  deceased  cannot  be 
joined,  nor  can  he  sue  separately :  For  example,  two  joint- 
merchants  appoint  a  person  to  be  their  factor :  one  dies, 
leaving  an  executor ;  this  executor  and  the  survivor  cannot 

(a)  Ante,  p.  693,  et  seq. 
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join  in  an  action  against  the  factor ;  for  the  remedy  survives, 
though  not  the  duty;  and  therefore,  on  the  iccovery,  the 
survivor  must  be  accountable  to  the  executor  for  that  (6). 
And  the  general  rule  is  that  though  the  right  of  a  deceased 
partner  devolves  on  his  executor  (c),  yet  the  remedy  survives 
to  his  companion,  who  alone  must  enforce  the  right  by  action, 
and  will  be  liable,  on  recovery,  to  account  to  the  executor  or 
administrator  for  the  share  of  the  deceased  {d). 

Again,  where  two  have  the  legal  interest  in  the  per- 
formance of  a  contract,  though  the  benefit  be  only  to  one  of 
them,  the  remedy  survives,  upon  the  death  of  the  latter,  and 
the  executor  or  administrator  of  the  deceased  cannot  be  made  a 
party,  or  sue  separately :  Thus,  in  Anderson  v.  Martindale  (e), 
there  was  a  covenant  to  and  with  A.,  his  executors,  adminis- 
trators, and  assigns,  and  to  and  with  B.  and  her  assigns,  to 
pay  an  annuity  to  A.,  his  executors,  &c.,  during  B.'s  life: 
and  it  was  held,  that  this  was  a  joint  covenant  to  A.  and  B., 
^  in  which  they  had  joint  legal  interest,  although  the  benefit 

was  for  A.  only  ;  and  that  therefore,  on  the  death  of  A.,  the 
right  of  action  survived  to  B.,  and  A.'s  administrators  could 
not  sue  on  the  covenant  (/). 

It  follows,  that  where  a  contract  is  made  jointly  with 
several  persons,  and  they  all  die,  the  executor  or  adminis- 
trator of  the  survivor  alone  can  sue,  and  the  personal  repre- 
sentatives of  those  who  died  before  him  cannot  be  joined. 

But  if  the  interest  of  the  covenanteec  is  several,  and  one 
of  them  dies,  his  executor  may  maintain  a  separate  action 
on  the  covenant,  notwithstanding  the  other  covenantee  be 
living  :  And  if  the  interest  be  several,  it  shall  make  no 
difference  that  the  langtuige  of  the  covenant  is  joint :  Thus, 


(b)  Martin  v.  Crump,  2  Salk. 
444. 

(c)  Ante,  pp.  670,  734. 

{(l)  Martin  v.  Crump,  1  Lord 
Raym.  340.  Kemp  v.  Andrews, 
Carth.  ]71.  Golding  v,  Vaughan, 
2  Chit.  Rep.  437,  per  cur.  Rex  v. 
Collectors  of  Customs,  2  M.  &  S. 


225,  by  Dampier,  J.  2  Saund.  117, 
note  to  Corvton  v.  Litheby.  It 
appears,  therefore,  that  the  case  of 
Hall  V.  Huifam,  2  Lev.  118,  is  not 
law. 

(e)  1  East,  497. 

(/)  See  Barford  v.  Stuckey,  2 
Brod.  &  Bingh.  333. 


Oh.  I.] 
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in  Withers  v.  Bircham  (g),  by  deed  reciting  the  grant  of  two 
distinct  annuities  to  A .  and  B.  daring  the  life  of  the  grantors 
and  the  survivor,  it  was  witnessed,  that  C.  covenanted  with 
A.  and  B.  and  their  executors,  to  pay  the  annuities,  or  either 
of  them,  when  the  grantors  should  make  default  in  payment : 
A.  died :  And  it  was  held,  that,  the  interest  in  the  annuities 
being  several,  the  covenant  was  also  several,  and  that  the 
annuity  granted  to  A.  being  in  arrear,  his  executor  might 
maintain  an  action  against  C. 

On  the  other  hand,  wherever  the  interest  of  the  cove- 
nantees is  joint,  the  rule  of  survivorship  above  stated  will 
be  enforced,  although  the  covenant  be  in  terms  joint  and 
several  {h). 

The  rule  is  the  same  with  respect  to  remedies  in  form 
ex  delicto  as  those  in  form  ex  contractu :  Therefore,  if  one  or 
more  of  several  parties  jointly  interested  in  property,  at  the 
time  an  injury  was  committed,  is  dead,  the  action  must  be 
in  the  name  of  the  survivor,  and  the  executor  or  adminis* 
trator  of  the  deceased  cannot  be  joined,  nor  can  he  sue 
separately  (i). 

By  the  37th  section  of  the  stat.  6  &  7  Vict.  c.  73,  it  is  Executor  of 

,  Kolicitor 

enacted  that  no  action  shall  be  brought  by  any  attorney  or  briDging 

solicitor,  or  by  their  executors,  administrators,  or  assignees,  yg'tiir!* 
for  the  recovery  of  any  fees,  &c.,  until  the  expiration  of  one 

month  after  the  delivery  of  a  bill,  &c.,  and  upon  the  applica-  taxation  of  bill 

tion  of  the  party  chargeable  {k)  with  the  bill  delivered,  the  solicitor. 


(Sf)  3  B.  &  C.  254.  See  White 
V.  Tyndall,  13  A.  C.  263,  ia  which 
the  House  of  Lords  refused  to  treat 
a  joint  covenant  in  a  lease  as 
several,  merely  because  the  demise 
was  to  two  as  tenants  in  common. 
And  Lord  Fitzgerald  pointed  out 
that  the  rule  that  the  covenant 
shall  1)6  measured  and  moulded 
according  to  the  interest  of  the 
covenantees  had  no  application  to 
the  cose  of  separate  interests  in 


covenantors. 

(h)  See  the  authorities  cited  in 
the  note  to  Eccleston  v.  Clipsham, 
1  Saund.  154.  See  also  3  B.  &  0. 
256 ;  and  Lane  v.  Drinkwater, 
1  Cr.  M.  &  R.  599. 

{i)  Ante,  p.  734. 

(A)  The  personal  representative 
of  the  party  chargeable,  thougli 
not  named,  may  also  make  the 
application  :  Jefferson  v.  Warring- 
ton, 7  M.  &  W.  137. 
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bill  and  the  attorney's  or  solicitor's,  or  his  cxecutor^s  or 
adininistratofs,  or  assignee's  demand  thereon,  may  be 
referred  to  be  taxed ;  and  if  the  bill,  when  taxed,  be  less  by 
a  sixth  part  than  the  bill  delivered,  then  the  attorney,  his 
executor,  administrator,  or  assignee,  shall  pay  the  costs  (i). 

By  sect.  88  where  any  person,  not  the  party  chargeable, 
shall  be  liable  to  pay  or  shall  have  paid  the  bill,  he  or  his 
personal  representative  may  apply  to  have  it  taxed  just  as  if 
*       the  application  were  made  by  the  party  chargeable. 
Parties.  If  there  are  several  executors  or  administrators,  they  must 

all  join  in  bringing  actions  (m),  though  some  be  within  the 
age  of  seventeen  years  in),  or  have  not  proved  the  Will  (o). 
Where,  however,  an  executor  renounces  probate,  or,  being 
cited  to  take  probate,  does  not  appear,  his  rights  in  respect  of 
the  executorship  shall  wholly  cease,  and  the  representation  of 
the  testator  devolve  as  if  he  had  not  been  appointed  {p),  and 
he,  therefore,  n<jed  not  be  a  plaintiff.  Nor  is  an  absconding 
executor  a  necessary  party  (3). 

But  if  one  alone  of  several  executors  or  administrators 
brought  an  action  either  in  form  ex  contractu  or  e^  delicto, 
the  defendant  could  formerly  only  take  advantage  of  it  by 
pleading  in  abatement  (r). 


3  *. 


(/)  If  a  solicitor  dies  pending 
an  order  for  taxation,  the  proceed- 
ings may  be  revived  by  the  client 
against  the  solicitor's  representa- 
tives by  an  ex  parte  order :  Re 
Nicholson,  29  Beav.  665 ;  and 
they  may,  in  the  same  way,  revive 
the  proceedings  against  the  client : 
Re  Waugh,  ibid.  666. 

(m)  Bro.  Exors.  88. 

(91)  Smith  V.  Smith,  Yelv.  130, 

(0)  Brookes  v.  Stroud,  1  Salk.  3. 

(]))  20  &  21  Vict.  c.  77,  s.  79. 
21  &  22  Vict.  c.  95,  s.  16. 

(q)  Drage  v.  Hartopp,  28  C.  D. 
414.  As  to  parties  generally,  see 
R.  S.  C.  1883,  0.  XVT. 


(r)  1  Saund.  291, 1,  note.  Tuckey 
V.  Hawkins,  4  C.  B.  655.  Appa- 
rently, since  the  Judicature  Act, 
the  only  mode  of  taking  the  objec- 
tion of  non-joinder  of  one  of  seve- 
ral executors  as  a  plaintiff,  is  by 
taking  out  a  summons  to  add  tlie 
executor  as  a  plaintiff:  AVerder- 
nian  v.  Societe  Gunerale  d'EIec- 
tricite,  19  C.  D.  246.  The  objec- 
tion cannot  be  raised  by  plea  in 
abatement  or  by  demurrer,  and 
the  Court  will  never  dismiss  an 
action  for  want  of  parties.  In 
some  cases,  if  a  person  who  ought 
to  be  a  plaintiff  refuses,  the  Couit 
will  make  h'm  a  defendant :  Van 
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Now  by  R.  S.  C,  1883,  Ord.  XXI.  r.  20,  no  plea  or  defence 
shall  be  pleaded  in  abatement,  and  by  Ord.  XVI.  r.  11,  "No 
cause  or  matter  shall  be  defeated  by  reason  of  the  misjoinder 
or  nonjoinder  of  parties,  and  the  Court  may  in  every  cause  or 
matter  deal  with  the  matter  in  controversy  so  far  as  regards 
the  rights  and  interests  of  the  parties  actually  before  it.  The 
Court  or  a  Judge  may  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and  on  such 
terms  as  may  appear  to  the  Court  or  a  Judge  to  be  just,  order 
that  the  names  of  any  parties  improperly  joined,  whether  as 
plaintiffs  or  defendants,  be  struck  out,  and  that  the  names  of 
any  parties,  whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter  be  added.  No  person  shall  be  added 
as  a  plaintiff,  suing  without  a  next  friend,  or  as  the  next  friend 
of  a  plaintiff  under  any  disability,  without  his  own  consent  in 
writing  thereto." 

It  must  be  observed  that  if  one  executor  of  several  alone 
sell  goods  of  the  testator,  he  alone  may  maintain  an  action 
for  the  price,  not  naming  himself  executor  (s).  So  if  goods 
be  taken  out  of  the  possession  of  one  of  several  executors, 
he  may  sue  alone  to  recover  them  (<)•  And,  generally,  if 
one  executor  alone  contracts  on  his  own  account  alone,  he 
must  sue  alone  on  such  contract,  notwithstanding  the  money 
recovered  will  be  assets  (it). 

It  is  clear  that  two  out  of  three  co-executors  may  recover 
lands  of  their  testator  in  ejectment  on  a  joint  claim  ix). 

Formerly,  though  the  plaintiff  sued  as  executor  or  adminis-  Process. 


i'V-' *:"U 


Gelder  &  Co.  v.  Sowerby  Bridge, 
&c.,  44  C.  D.  374.  Fairclough  v. 
Marshall,  4  Ex.  D.  37.  As  to  the 
old  practice,  see  8th  edition  of 
this  Work,  p.  1875,  note  (r). 

(s)  GodolpL.  Pt.  2,  c.  16,  s.  1. 
Wentw.  Oft.  Ex.  224,  14th  edit. 

W.E. — VOL.  U. 


Brtissington  v.  Aiilt,  2  Bingh.  177. 

it)  Godolph.  uhi  supra,  Wentw. 
Off.  Ex.  ubi  supra. 

(u)  Heath  v.  Chilton,  12  M.  & 
W.  632.    A7ite,  p.  765. 

(x)  Doe  V.  Wheeler,  16  M.  &  W. 
623. 

3  li 


hi 

■mm; 


3 


I' 


« If  t 


!' 


i«  ■ 


u 


i     ; 
i 

i: 


-pi 


>( 


Hi 


J 


.f    ^ 


i'a 


?■ 


: 


iM 


1778 


Indorsement 
of  writ. 
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representing 
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against  an 
executor  or  an 
administrator 
as  such,  may 
be  joined  with 
claims  by  or 
a);ainst  him 
l)enionally. 

Claim : 

when  executor 
shall  claim 
&->  such. 
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trator,  the  writ  of  summons  need  not  have  stated  his  special 
character.  But  R.  S.  C,  1883,  Order  III.  r.  4,  provides 
that  if  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued,  in  a  representative  capacity,  the  indorse- 
ment of  claim  shall  show  in  what  capacity  the  plaintiff  or 
defendant  sues  or  is  sued.  And  Order  XVI.  r.  8,  provides 
that  "  Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or  estate 
of  which  they  are  trustees  or  representatives,  without  joining 
any  of  the  persons  beneficially  interested  in  the  trust  or 
estate,  and  shall  be  considered  as  representing  such  persons ; 
but  the  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings, order  any  of  such  persons  to  be  made  parties 
either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  "(?/). 

By  R.  S.  C.  1883..  Ord.  XVIIL  r.  6,  it  is  enacted  that, 
''  Claims  by  or  against  an  executor  or  administrator  as  such 
may  be  joined  with  claims  by  or  against  him  personally,  pro- 
vided the  last-mentioned  claims  are  alleged  to  arise  with 
reference  to  the  estate  in  respect  of  which  the  plaintiff  or 
defendant  sues  or  is  sued  as  executor  or  administrator." 

Every  action  brought  by  an  executor  or  administrator, 
where  the  cause  of  action  accrues  in  the  time  of  the  deceased, 
must  be  broughl,  in  his  representative  capacity  (s).  But  where 
the  cause  of  action  accrues  after  the  death  of  the  testator  or 


(y)  Where  an  administration 
order  haa  been  made,  the  Judge 
of  the  Chancery  Division  in  whose 
Court  such  administration  is  pend- 
ing may  order  the  transfer  to  him- 
self of  any  cause  or  matter  pending 
in  any  other  Court  or  Division 
brought  by  or  against  the  execu- 
tes or  administrators  of  the  tes- 
tator or  intestate  whose  assets  are 
being  administered  :  R.  S.  C.  1883, 
Ord.  XLIX.  r.  5.  In  Chapman  r. 
^ason,  40  L.  T.  678,  it  was  decided 


that  an  action  in  another  Division 
against  an  executor  will  not  be 
transferred  under  this  rule  if  he 
is  to  be  deemed  personally  liable : 
but  in  Re  Timms,  26  W.  R.  692, 
the  action  was  ordered  to  be  trans- 
ferred, with  liberty  to  continue  it 
in  the  Chancery  Division. 

(«)  1  Saund.  112,  note  to  Dean 
of  Bristol  V.  Guyse.  Cora.  Dig. 
Pleader  (2  D.  1).  Gallant  v. 
Bouteflower,  3  Dougl.  36,  by 
Buller,  J. 


Ch.  I.] 


Administrators  at  Law, 


1779 


intestate,  the  executor  or  administrator  may  sue  as  such,  or 
not,  at  his  option  (a).  Thus,  there  has  already  heen  occasion 
to  show  (b),  that,  in  respect  of  injuries  done  to  the  goods  and 
chattels  of  the  testator,  af|;er  his  death,  the  executor  has  his 
option,  either  to  sue  in  his  representative  capacity  or  to  bring 
the  action  in  his  own  name  and  in  his  individual  character. 
So  it  has  already  appeared,  with  respect  to  contracts  made 
with  the  executor  or  administrator  in  that  character,  that  the 
same  option  exists,  wherever  the  money  recovered  will  be 
assets  (e). 

It  was  formerly  necessary  for  an  executor  when  he  declared 
as  such,  to  make  a  profert  in  curid  of  the  letters  testa- 
mentary ;  and  for  an  administrator  to  make  a  prqfert  of  the 
letters  of  administration  with  a  statement  of  the  grant  of  the 
latter.  But  by  the  Common  Law  Procedure  Act  (1862), 
s.  55,  "  It  shall  not  be  necessary  to  make  profert  of  any 
deed  or  other  document  relied  on  in  any  pleading,  and  if 
profrrt  shall  be  made,  it  shall  not  entitle  the  opposite 
party  to  crave  oyer,  or  set  out  upon  oyer  such  deed  or  other 
document." 

Before  the  law  was  thus  altei  d,  if  an  executor,  declaring 
as  such,  made  profert  of  the  letters  testamentary,  not  having, 
in  fact,  at  that  time  obtained  probate,  the  defendant,  in 
order  to  raise  the  objection,  must  have  demanded  oyer  ;  for  if 
he  had  pleaded  that  the  plaintiff  never  was  nor  is  executor 
in  manner  and  form  as  alleged  in  the  declaration,  the  plain- 
tiff would  have  succeeded  on  this  issue,  if  he  had  obtained 
probate  at  any  time  before  the  trial  (d) ;  but  by  demanding 
oyer,  the  defendant  made  it  impossible  for  the  plaintiff  to 
proceed,  till  he  could  produce  the  probate.  The  alteration 
of  the  law  as  to  profert  and  oyer,  has  rendered  this  course 
impracticable ;  and  it  may  place  a  debtor  to  the  deceased 
in  a  situation  of  some  hardship   and  difficulty,  if  he  is 


Profert  of 
letters  of  ad- 
ministration 
or  probate 
unnecessary 
since  the 
Common  Law 
Procedure 
Act : 


oyer 
aboiishcd  : 


(a)  3  Dougl.  36,  by  BiiUer,  J. 
(6)  Ante,  p.  761  et  seq. 
(c)  Ante,  p.  762  et  seq.     See  also 
Abbott  V.  Parfitt,  L.  R.  6  Q.  B. 


346.    Moseley  v.  Rendell,  L.  B.  6 
Q.  B,  338. 

(d)  Thompson  v.  Eeynolds,  3  C. 
&  P.  123.    See  ante,  p.  251. 
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sued  for  the  debt  by  one  assuming  to  be  the  executor  of 
the  creditor,  but  who  hus  not  proved  the  Will.    For  if  the 
debtor  pays  the  debt  into  Court,  he  may  be  paying  it  to  one 
who  perhaps  may  never  acquire  a  title  to  it  by  obtaining 
probate,  and  so  be  forced  to  pay  it  over  again  •,   On  the 
other  hand,  if  he  pleads  ne  iinques  executor,  and  goes  to 
trial  of  an  issue  joined  on  that  plea,  and  the  plaintiff  has 
obtained  probate  in  the  meantime,  it  will,  by  relation,  sustain 
the  plaintiff" 's  title  to  maintain  the  action,  and  the  debtor  will 
have  to  pay  all  the  costs  of  the  suit ;   though  he  has  never 
disputed  the  debt  and  always  been  willing  to  pay  it,  if  he 
could  ascertain  the  person  who  was  authorized  to  receive  it. 
In  order,  therefore,  to  protect  a  defendant  under  such  circum- 
stances, the  Court,  on  its  being  shown  that  the  plaintiff,  who 
has  declared  or  claims  as  executor,  has  not  obtained  probate, 
will  stay  proceedings  until  probate  shall  have  been  taken  out 
and  a  reasonable  time  has  elapsed  after  it  shall  have  been 
submitted  to  the  inspection  of  the  defendant  (e). 
Set-off.  By  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  "  A  defendant  in  an  action 

may  set  off,  or  set  up  by  way  of  counterclaim  against  the 
claims  of  the  plaintiff,  any  right  or  claim,  whether  such  set- 
off or  counterclaim  sound  in  damages  or  not,  and  such  set-oif 
or  counterclaim  shall  have  the  same  effect  as  a  cross  action, 
so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in 
the  same  action,  both  on  the  original  and  on  the  cross  claim." 
But  this  rule  gives  no  right  of  set-off  where  none  existed 
before  the  passing  of  the  rule  (/).  And  the  cases  on  the 
repealed  statutes  of  set-off  (2  Geo.  II.  c.  22,  s.  13 ;  8 
Geo.  n.  c.  24,  s.  4),  which  enacted  that  where  either  party 
sues  or  is  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other,  would  seem 
still  to  be  applicable,  except  in  so  far  as  they  conflict  with  the 

(e)  Webb  v.  Adkins,  14  C.  B.      294. 
401.    Tarn  v.  Commercial  Bank-  (/)  Re  Milan  Tramways  Co.,  22 

ing  Co.  of  Sydney,  12  Q.  B.  D.      C.  D.  122.    25  C.  D.  587. 


I  I 
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rales  of  Equity.  These  cases  have  estahlished  that  in  an 
action  by  an  executor  in  his  own  name  to  recover  money  due 
to  the  testator  in  his  lifetime  and  received  by  the  defendant 
after  his  death,  the  defendant  cannot  set  ofif  a  debt  due  to 
him  from  the  testator  ( g) :  And  the  same  rule  holds  where 
the  plaintiff  claims,  aa  executor,  for  a  debt  due  after  the 
death  of  the  testator  (/t).  Again,  if  a  stranger  receives  rent 
due  to  the  testator  in  his  lifetime,  and  afterwards,  by  desire 
of  the  tenant  in  possession,  pays  the  demand  of  ground  rent, 
due  at  the  same  time,  for  the  same  premises,  he  may  deduct 
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((/)  Shipman  v.  Thompson, 
VVilles,  103.  Tegetmeyer  v.  Lum- 
ley,  25  G.  3,  B.  R.,  reported  in 
Dumford's  note  to  Hutchinson  v. 
Sturges,  Willes,  264.  So  it  was 
held,  by  Romilly,  M.  R.,  that 
where  a  creditor  had  purchased 
part  of  the  intestate's  goods  from 
his  administrator,  he  could  not 
set  off  the  price  against  a  debt 
due  to  him  from  the  intestate  at 
his  decease :  Lambarde  v.  Older, 
17  Beav.  542.  Wrout  v.  Dawes, 
26  Beav.  369. 

{h)  Kilvington  v.  Stevenson, 
cited  by  Erskine  from  Yates'  MS. 
in  Tegetmeyer  v.  Lumley,  itbi 
mpra.  Schofield  v.  Corbett,  11 
y.  B.  779.  Rees  v.  Watts,  1 1  Exch. 
410,  affirming  Watts  v.  Rees,  9 
Exch.  696,  and  overruling  Mardall 
V.  Thellusson,  18  Q.  B.  857.  See 
also  6  E.  &  B.  976.  These  decisions 
turned  on  the  terms  of  the  stat. 
2  Geo.  II.  c.  38.  The  rule  that 
a  creditor  of  a  testator  cannot  set 
off  a  debt  due  to  him  from  the 
testator  against  a  debt  that  became 
due  from  him  to  the  executor  of 
the  testator  is  the  same  in  equity  : 
Hallett  V.  HuUett,  13  0.  D.  232. 
Lumbarde  v.  Older,  17  Beav.  542. 
Thus    where   G.   died    insolvent, 


having  mortgaged  an  estate  for  his 
own  life  to  secure  an  annuity 
granted  by  himself  for  his  own 
life,  and  had  also  mortgaged  a 
policy  on  his  own  life  to  the  same 
mortgagees,  to  secure  a  sum  of 
4,000/.,  and  after  the  death  of  G. 
the  mortgagees  received  in  respect 
of  the  policy  a  sum  more  than 
sufficient  to  satisfy  the  amount 
secured  on  the  policy,  it  was  held 
that  the  mortgagees  had  no  right 
to  set  off  the  balance  against  the 
executor  in  respect  of  arrears  of 
the  annuity  :  Re  Gregson,  36  C.  D. 
223.  The  Judicature  Act,  by  giv- 
ing defendants  a  right  to  counter- 
claim, does  not  enable  a  defendant 
who  has  had  notice  of  an  adminis- 
tration suit  to  rely,  in  the  shape  of 
a  counterclaim,  on  such  set-off, 
since  under  the  provisions  of  stat. 
23  &  24  Vict.  c.  38,  s.  14,  the 
Court  of  Chancery  would  have  re- 
strained an  action  in  respect  of  it, 
and  all  proceedings  by  the  defen- 
dant on  the  counterclaim  would 
consequently  be  stayed  by  the 
Court  of  the  Division  of  the  High 
Court  of  Justice  in  which  the 
action  is  brought.  Newell  r. 
National  and  Provincial  Banic  of 
England,  1  C.  P.  D.  496. 
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such  payment  in  an  action,  by  the  executor,  for  the  rents 
received ;  but  he  cannot  deduct  a  payment  of  ground  rent 
arising  after  the  death  of  the  testator  (i). 

In  Henderson  v.  Henderson  (k),  an  action  was  brought  on 
a  decree  on  the  equity  side  of  the  Supreme  Court  of  New- 
foundland, awarding  a  sum  of  money  to  be  paid  by  the 
defendant  to  the  plaintiff;  and  the  defendant,  by  his  plea, 
after  alleging  that  the  plaintiff  had  sued  in  the  Supreme 
Court,  as  the  representative  of  a  deceased  person,  proceeded 
to  rely  on  a  set-off  for  debts  due  from  the  deceased,  or  his 
estate,  to  the  defendant :  And  it  was  held  that  this  plea  was 
bad ;  because  tLo  plaintiff  was  now  suing  in  his  own  right, 
and  the  defence,  if  available  at  all,  was  one  which  ought  to 
have  been  made  in  the  Supreme  Court. 

There  is  no  right  either  at  law  or  in  equity  to  deduct  a 
loss  on  a  policy,  underwritten  by  a  testator  with  a  broker, 
from  the  amount  due  to  the  executors  for  premiums  from  the 
same  broker  ( 

Neither  (  defendant  set  up  by  way  of  counterclaim 

against  the  ciuim  of  the  plaintiff  suing  only  in  a  distinct 
personal  character  claims  against  him  personally  and  also 
as  an  executor  (m),  since  Ord.  XVIII.  r.  5  («)  does  not  apply 
to  a  counterclaim. 

Under  J.  A.  1873,  sec.  24,  the  Court  will  give  effect  to 
equitable  defences  and  grant  relief  on  equitable  grounds,  and 
although  the  rule  was  as  fully  established  in  equity  as  at  law, 
that  demands  due  in  different  rights  cannot  be  set  off, — the 
principle  being,  that  one's  money  shall  not  be  applied  to  pay 
another  man's  debts, — yet  a  Court  of  Equity  would  have  regard 
to  the  beneficial  ownership  of  the  debts,  and  would  give  effect 
to  the  right  of  set-off  accordingly,  notwithstanding  any  techni- 
cal difficulties  as  to  forms  of  action  or  the  like  (o).    In  Jones 

(i)  Wilkinson  v.  Cawood,  3  Anstr.      C.  P.  D.  28. 


905, 

(k)  6  Q.  B.  288. 

(l)  Beckwith  v.  Bullen,  8  E.  & 
B.  683. 

(m)  Macdonald  v.  Carington,  4 


(n)  Ante,  p.  1778. 

(o)  Jones  V.  Mossop,  3  Hare,  568. 
See  also  Baillie  v.  Edwards,  2  H. 
L.  C.  74. 
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V.  MoBsop  (oo),  where  A.  was  indebted  on  bond  to  B. :  B. 
died,  leaving  C.  his  sole  next  of  kin,  who  obtained  letters  of 
administration  of  his  estate :  The  estate  of  B.,  after  all  debts, 
&c.,  were  paid,  left  a  clear  residue  exceeding  the  amount  of 
the  bond  debt :  A.  became  surety  for  C.  by  joining  in  pro- 
missory notes :  C.  became  an  insolvent  debtor,  and  A.  was 
compelled  to  pay  the  notes :  C.  died,  and  then  the  assignee 
under  his  insolvency  took  out  letters  of  administration  de 
bonis  non  of  B.,  and  sued  A.  on  the  bond ;  it  was  held,  that 
A.  might  set  off  the  sums  which  he  had  been  compelled  to 
pay  as  surety  for  C.  against  the  bond  debt  {])).  But  this 
case  was  decided  on  a  clear  admission  by  the  defendant  thui^ 
the  bond  had  become  legally  and  equitably  the  property  of  C, 
that  he  had  become  the  beneficial  owner,  and  it  was  that 
beneficial  ownership  which  had  become  vested  in  the  assignee 
in  his  insolvency  (q). 

.10  only  exception  which  equity  has  introduced  into  the 
principle  of  a  legal  set-off,  is  when  the  money  is  really  and 
truly  the  property  of  one  man  in  the  name  of  another,  not 
when  the  result  of  taking  the  accounts  would  be  to  show  that 
the  ultimate  balance  would  be  his  property.  Therefore,  where 
an  executorship  account  was  kept  with  bankers  in  the  joint 
names  oi  two  executors,  and  one  of  the  executors,  who  was 
residuary  legatee  under  the  Will,  kept  another  account  of  his 
own  with  the  bankers,  and  the  bankers  filed  a  liquidation 
petition,  and  at  that  time  there  was  a  balance  standing  to  the 
credit  of  the  joint  account,  but  the  other  account  was  over- 
drawn, it  was  held  that  the  one  account  could  not  be  set  off 
against  the  other  in  the  liquidation  of  the  bankers  (r).    ' 


(oo)  3  Hare,  568. 

(j))  It  must  not,  however,  he 
xmderstood  that  the  mere  existence 
of  cross-demands  was  sufficient  to 
constitute  an  equitable  set-off  as 
contradistinguished  from  the  set- 
off at  law.  It  will  he  found  that 
this  equitable  set-off  exists  in  coses 
where  the  party  seeking  the  bene- 


fit of  it  could  show  some  equitable 
grounds  for  Leing  protected  against 
his  adversary's  demand :  Rawson 
V.  Samuel,  1  Craig  &  Ph.  161,  178. 

(q)  See  per  James,  L.  J.,  in  Ex 
parte  Morier,  12  C.  D.  491,  497. 

(r)  Ex  parte  Morier,  12  C,  D. 
491. 
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In  Bailey  v.  Finch  (s),  where  a  bank  stopped  payment  and 
the  trustoe  brought  an  action  against  a  customer  to  recover 
the  amount  for  which  his  account  was  overdrawn,  the  customer 
was  allowed  to  set  oflf  a  sum  due  to  him  en  an  account  v'hicb 
he  had  opened  as  executor  but  to  whicn  as  residuary  legatee 
he  was  beneficially  as  well  as  legally  entitled.  But  in  this  case 
there  was  a  legal  right  of  set-off  because  both  the  accounts 
were  the  accounts  of  one  person  and  at  law  there  was  a  right 
of  set-off,  and  it  :';as  attempted  to  preclude  that  right  by  the 
fact  that  one  of  the  accounts  had  been  opened  in  the  name  of 
the  customer  as  executor.  There  was  a  legal  right  to  set-off, 
and  the  question  was  whether  there  was  a  sufficient  equitable 
ground  for  preventing  the  legal  right  from  taking  effect. 

In  Bridges  v.  Smyth  (t),  the  Court  of  Coiamon  Pleas  held, 
that  a  judgment  for  the  plaintiff  in  that  Court  might  be  set 
off  against  a  judgment  for  the  defendant  in  the  King's  Bench, 
although  the  p?aintiff  was  dead  and  the  judgment  was  assets 
in  the  hands  of  her  administrator  :  In  that  case,  Mrs.  Bridges 
had  judgment  against  Miss  Smyth  in  the  Common  Pleas,  in 
two  actions,  to  the  amount  of  81GI.  IBs. ;  and  Mrs.  Bridges 
dying  after  the  judgments  weie  entered  up,  Frowd,  her 
attorney,  who  claimed  to  be  a  judgment  creditor,  had  taken 
out  letters  of  administration  :  Miss  Smyth  had  a  judgment  m 
the  King's  Bench  to  the  amount  of  3,052Z.  against  Mrs. 
Bridges,  and  Frowd  was  requested  to  sc«  off  the  816L  15s. 
against  the  3,062i. :  This  he  refused  to  do,  on  the  ground 
that,  she  being  dead,  and  he  being  her  administrator,  the 
judgments  in  the  Common  Pleas  were  in  a  different  right,  ai^d 
could  not  be  set  off,  without  compromising  the  interest  of  tho 
creditors  :  But  the  Court  of  Common  Pleas  ordered  satisfac- 
tion to  be  entered  on  the  judgment  rolls  in  that  Court,  upon 
acknowledging  satisfaction  for  816^  15«.  on  the  judgment  for 
8,052/.  in  the  King's  Bench. 

In  answer  to  a  set-off,  the  executor  or  administrator  may 
give  in  evidence  the  advance  of  money  by  him  as  executor  or 
administrato"  to  the  defendant  («). 

(s)  L.  R.  7  Q.  h.  34.  (m)  Gallant   v.   Bouteflower.  3 

(t)  8  Bing.  29.  DougL  34. 


Cli.  I.] 


Administrators  at  Law. 


1785 


Where,  in  assumpsit  by  an  executor,  in  which  »U  the  promises  defence  of 
were  laid  to  be  maciO  to  the  ttsiator  in  his  lifetime,  the  defen-  Limitations: 
dant  pleaded  that  he  did  not  promise  within  six  years  next 
before  the  obtaining  of  the  original  writ  of  the  plaintiff,  and 
the  plaintiff  replied  that  the  original  was  sued  on  such  a 
day,  and  that  within  six  years  before  the  day  of  obtaining 
thereof,  that  is  to  say,  on  such  a  day,  letters  testamentary 
were  granted  to  him,  by  which  the  plaintiff's  action  accrued 
to  hi  -1  within  six  years ;  this  replication  was  held  bad  ; 
because  the  time  of  limitation  must  be  computed  from  the 
time  when  the  action  first  accrued  to  the  testator,  and  not 
from  the  time  of  proving  the  Will ;  for  that  gave  no  new 
cause  of  action,  and  therefore  the  time  of  proving  the  Will 
is  perfectly  immaterial  (x). 

But  where  to  an  action  by  an  administrator  for  money 
had  and  received  to  his  use  by  the  defendant,  who  had 
received  the  intestate's  money  after  his  death,  six  years  and 
upwards  before  the  commencement  of  the  action,  but  within 
six  years  after  letters  of  administration  granted  to  the  plaintiff, 
the  defendant  pleaded  the  Statute  of  Limitations,  and  the 
plaintiff  replied  the  special  matter  above-mentioned ;  it  was 
held,  upon  demurrer,  that  the  statute  was  no  bar,  because 
this  was  not  a  cause  of  action  in  the  intestate,  the  money 
having  beei  -eceived  after  his  death,  and  the  plaintiff's  title 
commenced  by  taking  out  letters  of  administration,  before 
which  time  no  cause  of  action  accrued  to  him  («/).  So  where 
an  tuition  was  brought  by  an  administrator  against  the  ac- 
ceptors of  bills  of  exchange  payable  to  the  intestate,  and 
accepted  after  his  death,  but  before  the  grant  of  letters  of  ~ 

administration,  it  was  held  that  the  statute  ran  only  from  the  ,: 

grant  of  the  letters  (z). 


(x)  Hiekinan  v.  Walker,  Willes, 
27.  2  Sauml  63,  k,  note  to  HoiU- 
deii  V,  Harridge. 

{>j)  Gary  v.  rttephensou,  2  Salk, 
421.  4  Mod.  372.  See  Stanibrd'a 
ciwe,  cited  Cio.  Jac.  61. 


(2)  MuiTay  V.  E.  I.  Company,  5 
B.  &  A.  204.  f*ee  also  ante,  p.  562. 
Prutt  f.  Swuine,  8  B.  &  C.  285. 
Peny  f,  Jenkins,  1  My.  &  Cr. 
118. 
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It  must  be  observed,  that  where,  in  assumpsit  by  an  exe- 
cutor, on  a  contract  made  with  his  testator,  all  the  promises 
in  the  declaration  were  laid  to  be  made  to  the  testator,  and 
the  defendant  pleaded  the  Statute  of  Limitations,  the  plaintiff 
could  not  in  his  replication  set  forth  a  promise  made  to  himself 
within  six  years,  without  being  guilty  of  a  departure,  any 
more  than  he  could  in  such  case  give  evidence  of  a  promise 
made  to  himself  within  six  yoars  upon  an  issue  joined  on  the 
plea  of  the  Statute  of  Limitations  (a).  Therefore,  where  it 
was  necessary  to  rely  on  an  acknowledgment,  made  since 
the  death  of  the  testator,  to  bar  the  statute,  counts  were 
required  in  the  declaration  laying  promises  to  the  plaintiff 
as  executor (b). 

Accordingly,  if  an  executor  brought  an  action  on  a  bill  or 
note,  and  intended  to  rely  on  an  acknowledgment  or  promise 
made  to  himself  in  order  to  bar  the  statute,  he  had  to  state  in 
his  declaration  the  making  of  the  bill  or  note,  and  must  then 
have  proceeded  to  aver  that  after  the  death  of  his  testator  or 
intestate,  the  defendant  promised  him  (the  plaintiff)  as  executor 
or  administrator,  to  pay  him.  And  where  the  declaration  was  so 
framed,  such  promise  might  have  been  denied  by  a  plea  of  non- 
a88um})8it,  notwithstanding  the  rule  of  pleading,  H.  T.  1853, 
r.  7,  that  in  all  actions  upon  bills  of  exchange  and  promissory 
notes,  the  plea  of  von-assiimpsit  should  be  inadmissible:  For 
the  mere  production  and  proof  of  the  note  would  not  prove  tbe 
promise  as  made  to  the  executors,  as  it  would  if  the  promise 
were  laid  as  made  to  the  testator :  The  right  of  action 
indeed  is  transferred  to  the  executor,  but  no  promise  is 
implied  by  law  to  pay  him ;  otherwise  the  Statute  of  Limi- 
tations would  run  from  the  death  of  the  payee,  and  not  from 
the  time  of  the  "ote  becoming  due :  In  order,  therefore,  to 
support  the  action,  there  must  be  an  express  promise  to  the 


(a)  Hickman  v.  Walker,  Willes, 
29.  Dean  r.  Crane,  1  Sulk.  28. 
ExeciitorG  of  the  Duke  of  Marl- 
borough V.  Widmore,  2  Strii.  890. 
2  Siuuul.  63, 1. 


(b)  As  to  what  is  sufficient  evi- 
dence of  an  account  stated  with 
the  plaintiff  as  executor,  see  Pur- 
don  V.  Purdon,  10  M.  &  W.  562. 
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executor,  that  is  to  say,  an  express  promise  as  contradistin- 
guished from  a  promise  contained  in  the  note  itself,  or  any- 
thing implied  out  of  it ;  and  the  cause  of  action  is  the 
existence  of  the  note,  with  the  express  promise  to  the  executor 
to  pay  the  amount  of  it ;  whereas  the  rule  is  confined  to  cases 
where  the  action  is  only  on  the  note  (c) :  The  effect  of  the 
plea  of  non-assumpsit  was  in  such  a  case  to  admit  that  the 
bill  or  note  was  signed  by  the  defendant,  but  to  deny  that  he 
made  any  promise  to  the  executor. 

In  Clark  v.  Hooper  (d),  payment  of  interest  on  a  promis- 
soiy  note  to  an  administrator,  who  had  omitted  to  take  out 
administration  in  the  diocese  in  which  the  note  was  a  bonum 
notahile,  was  held  a  sufficient  acknowledgment  of  the  debt  to 
bar  the  statute. 

The  statute  is  an  answer  to  an  action  by  an  executor  for  a 
debt  due  to  the  testator  for  which  he  might  have  sued  more 
than  six  years  before  the  issue  of  the  writ,  although  the  action 
was  commenced  within  a  reasonable  time  after  the  death  (e). 

Where  a  plaintiff  died,  the  obsolete  writ  by  journeys  ac-  Wii^t^by 
counts  could  not  be  brought  by  his  executor  (/). 


joiirnoyH 
iiccountft. 


((,)  Tinimis  v.  Piatt,  2  Mees.  & 
W.  720.  Gilbert  f.  Piatt,  5  Dowl. 
748.  Rolleston  v.  Dixon,  2  Dowl. 
&  L.  892. 

{d)  10  Bing.  840, 

(e)  Penny  v.  Brice,  18  C.  B. 
N.  S.  393.  If,  however,  a  creditor 
ilies  intestate  on  the  day  on  which 
a  debt  becomes  payable  to  lum, 
and  there  is  no  evidence  to  hUow 
whether  lie  died  before  or  after 
the  moment  when  the  debt  be- 
comes payable,  the  statute  does 
not  begin  to  run  against  tlie  cre- 
ditor's administrator  until  letters 
of  administration  have  been  taken 
out:  Atkinson  v.  Bradford  Third 
E(iuittdde  Benefit  BuildingSociety, 
25  Q.  B.  D.  377,  381,  in  which  case 
there  was  no  cause  of  action  which 
the  testator  could  have  maintained. 


(/)  Kinsey  v.  Heyward,  1  Lord 
Raym.  432.  If  a  writ  abated 
without  the  default  of  the  plain- 
tiff, he  might  have  had  a  new  writ 
by  journtys  accounts,  i.e.,  per  dietas 
covipiitatas :  The  word  dieta  means 
a  day's  journey  ;  and  the  origin  of 
the  expression  is  said  to  be,  that 
the  Court  of  Chancery,  being  a 
moveable  Court,  and  following  the 
King's  Court,  and  the  writs  being 
to  be  purchased  out  of  Chancery, 
the  party  was  bound  to  apply  to 
the  King's  Court  as  hastily  as  the 
distance  of  the  place  would  allow, 
accounting  twenty  miles  for  every 
day's  journey ;  and,  for  this  reastm, 
he  was  to  show  that  he  had  pur- 
chased it  as  hastily  as  possilile, 
accounting  the  days'  journeys  he 
had  to  the  Court :  1  Lord  Kaym. 


H 


V 


'Mm 


m 


: 


'4 


•' '% 


it  li 


■'"I 


1;i  : 


1788 

Action  by 
executor  or  nd- 
ministrator 
afler  expiry 
of  six  years. 


Of  Remedies  for  Executors  and    [Pt.  v.  Bk.  i. 

However,  where  a  party  brings  an  action  before  the  ex- 
piration of  six  years,  and  dies  before  judgment,  the  six  years 
being  then  expired,  it  has  been  held  that  his  executor  or 
administrator  may,  within  the  equity  of  the  fourth  section 
of  the  Statute  of  Limitations  (21  Jac.  I.  c.  16),  bring  a  new 
action  {g) ;  provided  he  does  it  recently,  or  within  a  rcason- 


433.  Termes  de  la  Ley,  Art.  Jour- 
iiies  Account.  Com.  Dig.  Abate- 
ment, P.  There  are  some  autho- 
rities for  tlie  proposition  that  the 
writ  by  joiirneys  accounts  is  a 
Cf)ntinuance  of  the  former  writ. 
JJut  Lord  Coke  calls  it  "qiiodam 
modo,  a  continuance  :  "  And  Lord 
Lyndhurst,C.,in  Davies  v.  Lowndes, 
1  Pbill.  328.  6  M.  &  Gr.  529,  and 
the  Court  of  Common  Pleas  in  a 
further  stage  of  the  same  cause,  7 
M.  &  Gr.  762,  expressed  p  ^ery 
strong  opinion  that  it  is  not  a  con- 
tinuance, strictly  and  properly,  of 
the  old  writ,  but  is  a  new  writ. 

(jf)  Matthews  v.  Phillips,  2  Salk. 
426.  Kinsey  v.  Heyward,  1  Lutw. 
2G0.  The  remedy  by  fresh  action 
would  seem,  from  the  case  of 
Swindell  v.  Bulkeley,  18  Q.  B.  D, 
250,  to  be  still  open  to  executors. 
In  this  case  the  defendant  died, 
and  a  fresh  action  against  his  exe- 
cutors within  a  year  of  probate 
was  held  to  lie,  though  in  the 
meantime  the  six  years  had  ex- 
pired. But  R.  S.  C.  Ord.  XVIL 
r.  4,  also  provides  a  new  remedy 
by  enabling  the  personal  repre- 
sentatives to  obtain  an  order  to 
carry  on  the  proceedings  between 
themselves  and  the  other  party  to 
the  action,  where,  by  reason  of 
death  after  the  commencement  of 
the  action,  a  change  or  transmis- 
sion of  interest  or  liability  has 
taken  place.    By  Ord.  XVII.  r.  1, 


"  A  cause  or  matter  shall  not  be- 
come abated  by  reason  of  the  mar- 
riage, death,  or  bankruptcy  of  any 
of  the  parties,  if  the  cause  of  action 
survive  or  continue,  and  shall  not 
become  defective  by  the  assign- 
ment, creation,  or  devolution  of 
any  estate  or  title  pendente  lik; 
and  whether  the  cause  of  action 
survives  or  not,  there  shall  be  no 
abatement  by  reason  of  the  death 
of  either  party  between  the  verdict 
or  finding  of  the  issues  of  fact  and 
the  judgment,  but  judgment  may 
in  such  case  be  entered,  notwith- 
standing the  death."  By  rule  2, 
"  In  case  of  the  marriage,  death, 
or  banki'uptcy,  or  devolution  o 
estate  by  operation  of  law,  of  any 
party  to  a  cause  or  matter,  the 
Court  or  a  Judge  may,  if  it  he 
deemed  necessary  for  the  complete 
settlement  of  all  the  questions  in- 
volved, order  that  the  husband, 
personal  representative,  trustee,  or 
other  successor  in  interest,  if  any, 
of  such  party  be  made  a  party,  or 
be  served  with  notice."  And  rule  4 
of  the  same  Order  is  as  follows; 
"Where  by  reason  of  marriage, 
death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  com- 
mencement of  a  cause  or  matter 
and  causing  a  change  or  transmia- 
sion  of  interest  or  liability,  or  by 
reason  of  any  person  interested 
coming  into  existence  after  the 
cummeucement  of   the   cause  or 
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able  time.  No  precise  time  is  fixed  as  to  what  shall  bo 
deemed  a  reasonable  time ;  but  it  should  seem  that  the 
statute  is  the  best  guide  upon  the  subject,  and  as  that  pro- 
vides that  a  new  action,  in  the  cases  enumerated  in  it,  must 
be  commenced  within  a  year,  so  an  executor  ought  also  to 
bring  a  new  action  within  that  period  (h).  In  Kinsey  v. 
Heytiard  {i) ,  a  year  is  said  to  be  a  reasonable  time;  and 
the  Court  of  King's  Bench  appears  to  be  of  this  opinion  in 
Wilcox  V.  Huggins  (k),  where  it  is  said,  that  the  most  that 
had  ever  been  allowed  was  a  year,  and  that  w'''^hin  the 
equity  of  the  proviso  in  the  statute,  which  gives  the  plaintiff 
a  year  to  commence  a  new  action,  where  the  judgment  is 
arrested  or  reversed  ;  and  that  they  would  not  go  a  moment 
further,  for  it  would  let  in  all  the  inconveniences  which 
the  statute  was  made  to  avoid :  Indeed  if  the  executor  had 
been  retarded  by  suits  about  the  Will  or  administration, 
and  bad  shown  that  in  pleading,  it  would  have  been  other- 
wise, because  the  neglect  would  then  have  been  accounted 
for:  And  Lee,  J.,  said,  "I  think  what  is  or  is  not  a  recent 
prosecution  in  a  case  of  this  nature,  is  to  be  determined  by 
the  discretion  of  the  Court  from  the  circumstances  of  tho 
case ;  but  gec^rally,  the  year  in  the  statute  is  a  good  direc- 
tion." However,  in  Lethbridge  v.  Chapman  (l),  the  action 
was  allowed  to  be  brought  within  fourteen  months  after  the 
testator's  death,  though  no  reason  was  assigned  for  it.  Upon 
the  whole,  therefore,  it  was  deemed  prudent  for  the  executor 
to  bring  a  new  action  as  soon  as  he  possibly  could  after  tho 
matter,  it  becomes    necessary  or      mission  of  interest  or  liability,  or 


desirable  tluvt  any  person  not 
already  a  party  should  be  made  a 
piii'ty,  or  that  any  person  already 
a  party  should  be  made  a  party  in 
niiothiT  capacity,  an  order  that  the 
proceedings  shall  be  carried  on  be- 
tween the  continuing  parties,  and 
8ucli  new  party  or  parties,  may  be 
obtained  ex  parte  on  application  to 
the  Court  or  a  Judge,  upon  an 
allegation  of  such  change  or  trans- 


of  such  person  interested  havin.t; 
come  into  existence."  An  executor 
or  administrator  so  joined,  even 
after  judgment,  becomes  personally 
liable  to  all  the  costs  ah  initio : 
Boynton  v.  Boynton,  4  A.  C.  733. 

(h)  2  Saund.  64,  a.  note  to 
Hodsden  v.  Harridge. 

(t)  1  Lord  Raym.  434. 

(k)  2  Str.  207.    Fitg,  170,  289. 

(/)  16  Vin.  103,  in  margine. 
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death  of  his  testator,  and  at  all  events  not  to  delay  it  be- 
yond a  year  (w).  But  in  Cnrlewis  v.  Lord  Mornington{n), 
it  was  expressly  held,  that  the  executor  was  not  bound  to 
the  year,  if  under  the  circumstances  he  can  fairly  be  said  to 
have  used  due  diligence. 

The  form  of  the  replication  by  an  executor  to  a  plea  of 
the  statute,  where  he  recently  brought  a  new  action  after  the 
death  of  a  testator,  was  to  state,  that  the  testator,  on  such  a 
day  sued  out  a  writ  of  summons  against  the  defendant, 
whereby  he  was  commanded,  &c.,  (and  then  continuing  the 
writ  down  to  the  time  of  the  testator's  death) ;  that  he  ap- 
pointed the  plaintiff  as  executor,  and  recently  after  his  death, 
to  wit,  on  such  a  day,  &c.,  the  plaintiff  sued  out  the  writ 
upon  which  the  action  is  founded :  that  the  several  writs  aq 
prosecuted  by  the  testator  against  the  defendant  were  wHh 
an  intent  to  have  impleaded  the  defendant  upon  the  several 
promises  in  the  declaration  specified  ;  and  that  the  writ  sued 
out  by  the  plaintiff  against  the  defendant  was  prosecuted 
against  him  with  an  intent  to  implead  him  for  the  causes 
of  action  in  the  declaration  specified,  and  upon  his  appear- 
ance to  declare  against  him  for  the  said  several  causes  of 
action,  and  that  he  afterwards,  on,  &c.,  declared  against  the 
defendant,  &c.,  with  an  averment  that  the  several  causes  of 
action  accrued  within  six  years  next  before  the  suing  out 
of  the  writ  first  above  specified  by  the  testator  (o). 

Again,  if  an  executor  brought  assunqjsit,  but  died  before 
judgment  and  the  six  years  run,  his  executor  might,  not- 
withstanding, bring  a  fresh  action,  so  as  he  brought  it  in  a 
reasonable  time;  which  is  to  be  decided  at  the  discretion  of 
the  justices  upon  the  circumstances  of  the  case  (jj). 

The  principle  of  these  cases,  according  to  the  judgment  of 
Lord  Chief  Justice  Treby,  in  the  above-mentioned  case  of 
Kinscy  v.  Heyward  (pp),  is,  that  when  once  the  proviso  in  the 
Statute  of  Limitations  is  complied  with  by  the  commencc- 


(m)  2  Saund.  64,  b.  note, 
(n)  7  E.  &  B.  283.     S.  C.   in 
error.    27  L.  J.  Q.  B.  439. 


(o)  2  Saund.  64,  c.  note. 
(p)  Bull.  N.  P.  150,  a. 
{pp)  1  Lord  Rayni.  434. 
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nient  of  an  action  within  due  time,  the  party  is  out  of  the 
purview  of  the  Act,  and  set  at  liberty  out  of  the  restraint  of 
the  said  statute.  But  the  true  ground  of  these  decisions 
appears  to  be  that  they  proceed  upon  the  equity  of  the 
fourth  section  of  the  statute,  and  that  the  Courts  have 
extended  that  section  to  the  case  of  an  executor  whose  tes- 
tator has  died  pending  an  action  brought  by  him  ;  which, 
though  not  within  the  words  of  it,  was  evidently  within  the 
mischief  ((7).  And  the  same  equitable  construction  that  has 
been  applied,  as  above  mentioned,  to  the  4th  section  of  the 
Statute  of  James,  has  been  followed  as  to  the  limitation  of 
actions  on  bonds,  &c.,  imposed  by  the  stat.  3  &  4  Wm.  IV. 
c.  42,  s.  3(r). 

Where  the  right  of  action  accrued  to  the  testator  during 
his  residence  abroad,  and  he  died  abroad,  never  having 
returned  to  this  country  after  the  accrual  thereof,  the  statute 
was  held  to  be  no  bar  to  an  action  by  his  executors, 
although  the  right  of  action  accrued  more  than  six  years 
before  action  brought;  at  all  events  if  it  be  brought 
within  six  years  after  his  death  («),  the  case  being  saved 
by  the  7th  section  of  the  statute  of  James,  (which  pro- 
vides that  if  the  person  entitled  shall  be  abroad  at  the  time 
the  cause  of  action  accrued,  such  person  may  bring  his  action 
within  six  years  of  his  return  from  beyond  the  seas),  though 
not  strictly  within  the  words  of  it  (ss).  It  has,  indeed,  been 
affirmed  that  the  executor  may  bring  the  action  at  any  time, 
on  the  ground  that  the  case  is  out  of  the  statute  altogether : 

{q)  Adam  v.  The  Inhabitants  of      iinpliecUy  repeale(l   by   19  &  20 


'if-, 

'ml 


the  City  of  Bristol,  2  A.  &  E.  385, 
403. 

(r)  Stiirgis  v.  Darrell,  4  H.  & 
N.  622.  S.  C.  in  error,  6  H.  &  N. 
120. 

(«)  ToMmsend  v.  Deacon,  3  Exch. 
706.  See  also  Forbes  v.  Smith,  11 
E.xch.  161. 

(m)  The  7th  section  of  21  Jac. 
c.  16,  remains  unrepealed,  but  so 
far  as  absence  beyond  seas  of  a 
plaintiff  is  concerned  seems  to  ^e 


Vict.  c.  97,  s.  10,  which  statute 
was  passed  subsequently  to  the 
above  cases  of  Townsend  v.  Deacon 
and  Forbes  v.  Smith.  Probably, 
however,  an  executor  would  not 
be  barred  till  after  six  yeais  from 
the  death  of  the  testator,  on  the 
ground  suggested  in  the  text,  viz., 
that  the  right  of  action  of  the 
executors  did  not  accrue  until  the 
testator's  death. 


it  J 
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Denial  of  riglit 
of  person  in 
representative 
capacity. 


What  is  Buffi- 
pient  proof  of 
tlie  plaintift' 
lieing  execu- 
tor, &c. : 


probate : 


But  the  more  reasonable  equity,  perhaps,  is  to  consider  the 
right  of  action  as  accruing  to  the  executor  at  the  death  of  the 
testator,  and  that  the  action  ought  to  be  brought  within  six 
years  after  that  time. 

By  R.  S.  C.  1883,  Ord.  XXI.  r.  5,  it  is  provided  that  :— 
"  If  either  party  wishes  to  deny  the  right  t>f  any  other  party 
to  claim  as  executor  .  .  .  or  in  any  representative  or 
other  alleged  capacity  ...  he  shall  deny  the  same 
specifically." 

Where  the  plaintiff  claims  in  trespass  or  trover,  on  his 
constructive  possession  as  executor  or  administrator,  he  should 
sue  as  executor  or  administrator  {t). 

But  where  the  executor  has  been  in  actual  possession  of 
the  property  which  was  the  subject  of  the  suit,  it  would 
not  be  necessary  for  him  to  claim  or  give  evidence  of  his 
title  as  executor  or  administrator,  in  an  action  against  a 
wrongdoer  (m). 

It  remains  to  consider,  what  shall  be  suflBcient  evidence 
of  the  plaintiff's  title  as  executor  or  administrator,  when  it 
becomes  necessary  to  prove  it,  either  when  the  representa- 
tive character  of  the  plaintiff  is  specifically  denied,  or  in  a 
suit  on  a  cause  of  action  arising  in  the  plaintiff's  own  time. 

Although  the  executor  derives  his  title  from  the  Will  by 
which  he  is  appointed,  and  not  from  the  probate  of  the  Will, 
yet  it  is  the  probate  alone  which  authenticates  his  right,  and 
the  probate,  or  something  tantamount  thereto,  is  the  only 
legitimate  evidence  of  personal  property  being  vested  in  an 
executor,  or  of  the  executor's  appointment  {x).  Therefore, 
the  original  Will  cannot  be  read  in  evidence  for  that  pur- 
pose, although  produced  by  the  officer  of  the  Court  of 
Probate,  unless  it  bears  the  seal  of  the  Court,  or  some 
other  mark  of  authentication  {y).  The  seal  of  the  Court  of 
Probate  on  the  probate  proves  itself  {z). 


{t)  Ante,  p.  252. 

(it)  Ante,  p.  253.  But  fiee  also 
Waller  v.  Drakeford,  1  E.  &  B.  49. 

(ic)  Ante,  p.  243.  Hamilton  v. 
Aston,  1  Carr.  &  Kirw.  679. 


(2/)  R.  V.  Barnes,  1  Stark.  N.  P, 
C.  243.  Pinney  v.  Pinney,  8  B.  & 
C.  385  :  Nor  is  a  copy  of  the  Will 
evidence  :  Bull.  N.  P.  246. 

(u)  Court  of  Probate  Act,  20  & 
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If  the  probate  is  lost,  it  was  not  the  practice  of  the  Eccle-  When  probftte 
siastical  Court  to  grant  a  second,  but  only  an  exemplification 
from  the  records  of  the  Court ;  which  would  be  evidence  of 
the  proving  the  Will  (a).  And  an  examined  copy  of  the 
probate  is  evidence  of  the  person  there  named  being  exe- 
cutor ;  because  the  probate  is  an  original,  taken  by  authority, 
and  of  a  public  nature  (6). 

It  must  be  observed,  that  all  that  is  required,  either  in 
the  case  of  an  executor  or  administrator,  is  to  show  by 
legitimate  evidence  th«4t  the  Court  of  Probate  has  given 
authority  to  the  person  to  administer :  It  is  only  the  act  of 
the  Court  of  Probate  that  is  to  be  proved :  The  probate  is 
only  a  copy  of  this  act:  The  original  book  containing  the 
entry  of  the  act  of  Court  is  the  original,  and  therefore  the 
primary  evidence  :  Hence  the  Act-book,  containing  an  entry 
of  a  Will  having  been  proved,  and  of  probate  granted  to  the 
executors  therein  named,  is  admissible  evidence  of  those 
persons  being  the  executors,  without  accounting  for  the  non- 
production  of  the  probate  (c). 

And  now,  since  it  is  provided  by  R.  S.  C.  1883,  Order 
XXXVII.  r.  4,  that  office  copies  of  all  writs,  records,  plead- 
ings, and  documents  filed  in  the  High  Court  shall  be  admis- 
sible iL  idence  in  all  causes  and  matters,  and  between  all 
persons  or  parties,  to  the  same  extent  as  the  original  would 
be  admissible,  it  would  seem  that  an  office  copy  of  the  record 
from  the  Probate  Registry  is  good  evidence  of  the  executor's 
or  administrator's  title. 

To  prove  that  the  probate  of  a  Will  had  been  revoked,  an  Proof  of  revo- 
entry  of  the  revocation  in  a  book  of  the  Prerogative  Court,  in  probate! 
which  all  causes  were  entered  by  the  Registrar,  and  which  was 
kept  as  the  only  record  of  ouch  proceedings,  and  of  the  decree 
of  the  Court,  was  admitted  to  be  good  evidence  (d). 


21  Vict.  c.  77,  8.  22.  See  also  S.  P. 
before  the  Act  passed,  Kempton  v. 
Cross,  Gas.  temp.  Hardw.  108. 

(a)  Shepherd   v.   Shorthose,  1 
Stra.412.    Bull.  N.  P.  246. 


I' Jill 


lii 
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154.  S.  P.  by  Holt,  C.  J.,  in  B.  v. 
Haines,  Skinn.  584.  Bull.  N.  P. 
246. 

(c)  Cox   V.   Allinghani,    Jacob. 
514. 


(6)  Hoe  V.  Nelthorpe,  3  Salk.  (d)  Ramsbottom's  case,  1  Leacli, 
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The  title  of  several  plaintiffs,  claiming  as  executors,  is 
well  evidenced  by  probate,  granted  to  one  only,  of  the  Will 
appointing  them  all  (e) :  And  the  rule  was  the  same  whether 
they  sued  in  their  representative  character  or  not  (/) ;  for 
probate  granted  to  one  of  several  executors  enures  to  the 
benefit  of  all(<7). 

The  title  of  an  administrator  de  hon'm  non  is  sufficiently 
proved  by  the  letters  of  administration  de  bonis  non,  without 
those  granted  to  the  first  executor  or  administrator  (/(). 

Where  an  executor  or  administrator  produces  the  probate 
or  letters  in  proof  of  his  representative  character,  and  his 
case  shows  that  he  sues  for  a  greater  value  than  is  covered  by 
the  probate  or  administration  stamp,  he  cannot  recover  (i). 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved 
by  the  production  of  the  letters  of  administration,  or  of  a 
certificate  or  exemplification  thereof  granted  by  the  Court 
of  Probate  {k),  or,  without  producing  the  letters  of  admi- 
nistration, by  the  original  book  of  acts,  directing  the  grant 
of  the  letters  {I) ;  or  by  a  copy  of  it  under  R.  S.  C.  1B83, 
Order  XXXVII.  r.  4.  The  original  book  of  acts,  directing 
letters  of  administration  to  be  granted,  with  the  Surrogate's 
fiat  for  the  same,  was  held  to  be  evidence  of  the  title  of  the 
party,  to  whom  administration  of  the  intestate's  effects  is 
granted,  without  producing  the  letters  of  administration  them- 
selves (notwithstanding  subsequent  letters  of  administration 
granted  to  another),  if  the  first  are  not  recalled;  for  the 
original  book  was  the  authority  for  the  proper  officer  to 
make  out  letters  of  administration,  and  the  letters  of  admi- 


Cr.  C.  60,  n.  (c).  And  see  R.  S.  C. 
1883,  Ord.  XXXVII.  r.  4,  awpra. 

(e)  Walters  v.  Pfeil,  1  Mood.  & 
Malk.  362.  Scott  v.  Briant,  6  Nev. 
&  M.  381. 

(/)  Mood.  &  Malk.  362. 

(g)  Ante,  p.  320.  Watkins  v. 
Brent,  7  Sim.  512. 

{h)  Catherwood  v.  Chabaud,  1 
B.  &  C.  150.    See  also  GradeU  v. 


Tyson,  2  Stra.  716. 

(t)  See  ante,  p.  508  et  seq.,  as  to 
the  amount  of  stamp.  Hunt  v, 
Stevens,  3  Taunt.  113.  Carr  v. 
Roberts,  2  B.  &  Ad.  905. 

(Jc)  Kempton  v.  Cross,  Gas.  temp. 
Hardw.  108. 

(0  im.  Elden  I'.  Keddell,  8 
East,  187.  Ramsbottom  v.  Buck- 
hurst,  2  M.  &  S.  567. 
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nistration  were  only  the  copy  of  the  original  minutes  of  the 
Court,  drawn  up  in  u  more  formal  manner  (m).  So  an 
examined  copy  of  the  Act-book,  stating  that  administration 
was  granted  to  the  defendant  at  such  a  time,  is  proof  of  his 
being  administrator  in  an  action  against  him,  without  giving 
him  notice  to  produce  his  letters  of  administration  (n). 

There  has  already  been  occasion  to  consider  how  far  a 
probate  or  letters  of  administration,  when  produced  by  the 
plaintiflF,  arc   conclusive  upon  the  defendant  (o).     But  it  may  >^ 

be  convenient,  in  this  place,  to  recapitulate  some  of  the  points 
established  on  this  su})ject. 

The  defendant  cannot  prove  that  another  person  was  Evidence  for 
appointed  executor  or  administrator,  or  that  the  testator  was 
ir.sane,  or  that  the  Will,  of  which  probate  had  been  gi-anted, 
was  forged :  for  that  would  be  directly  contrary  to  the  seal 
of  the  Court  of  Probate  in  a  matter  within  its  immediate 
jurisdiction  (p). 

But  it  may  be  proved  that  the  supposed  testator  or  intes- 
tate is  alive ;  for  in  such  case,  the  Court  of  Probate  can  have 
CO  jurisdiction  (q).  And  it  may  be  shown,  that  the  seal 
attached  to  the  supposed  probate  has  been  forged,  or  that  the 
letters  have  been  revoked  (r). 

Again,  the  defendant  may  plead  in  his  defence,  that  he  has 
paid  the  debt,  which  is  the  subject  of  the  action,  to  an  exe- 
cutor who  had  obtained  probate  of  a  forged  Will,  unrepealed 
at  the  time  of  the  payment  (s).  But  payment  of  money 
under  the  probate  of  a  supposed  Will  of  a  living  person 
TOuld  be  void  ;  because,  in  such  case,  the  Court  of  Probate 
has  no  jurisdiction,  and  the  probate  can  have  no  effect  (t). 

It  may  be  doubted  whether  admissions  made  by  an  executor  Whether  ad- 
or  administrator,  before  he  was  clothed  with  that  character,  ™"*'''°* """'« 


'    ''li.l 
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(m)  Elden  v.  Keddell,  8  East, 
187.    Garrett  v.  Lister,  1  Lev.  25. 

(n)  Davis  v.  Williams,  13  East, 
232. 

(o)  Ante,Tp.  464  et  seq. 

{p)  A  nte,  pp.  464  et  seq. 


{q)  Ante,  p.  478. 
(j)  Ame,  p.  478. 
(.f)  Aiiie,  p.  466. 
das,  3  T.  11.  125. 
(t)  Ibid.  130. 


Allen  V.  Dun- 
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are  receivoble  in  evidence  against  him  in  an  action  brought 
by  or  against  him  in  his  representative  capacity  (m).  However 
in  Smith  v,  Mor<jan  {x),  Tindal,  C.  J.,  admitted  the  declara- 
tion of  the  assignees  of  a  bankrupt  made  by  them  before 
their  appointment,  stating  that  he  was  not  aware  of  any 
distinction  between  the  admissions  of  parties  suing  in  a 
representative  character  and  in  their  own  right  {y). 

The  admission  of  one  of  several  executors  or  administrators 
will  not  bind  the  others ;  at  all  events,  unless  it  is  made  in 
the  character  of  executor.  Therefore  where  two  executors 
were  sued  as  such  on  a  covenant  of  their  testator  for  quiet 
enjoyment,  and  the  question  was  whether  the  defendants  who 
had  evicted  the  plaintiff  had  done  so  under  lawful  title,  it 
was  held  that  an  admission  of  one  of  the  defendants  was  na 
evidence  of  such  title  {z). 

Executors  and  administrators  instituting  or  defending 
actions  are  subject  to  the  same  rules  as  to  costs,  as  they  would 
be  if  they  were  suing  or  defending  in  their  own  right  (r/). 
The  awarding  of  costs  in  the  Supreme  Court  is  governed  by 
R.  S.  C.  1883,  Order  LXV.  r.  1,  which  provides  as  follows  :— 
"  Subject  to  the  provisions  of  the  Acts  and  these  Rules,  the 
costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court, 
including  the  administration  of  estates  and  trusts,  shall  be 
in  the  discretion  of  the  Court  or  Judge  :  Provided  that  nothing 
herein  contained  shall  deprive  an  executor,  administrator, 
trustee,  or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to  costs 
out  of  a  particular  estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  hitherto  acted  upon  in  the  Chancery 
Division  (/>) :    Provided  also  that,  where  any  action,  cause. 


(?()  See  Stewart  v.  Edmonds, 
ante,  p.  344,  note  (c). 

(x)  2  M.  &  Rob.  257. 

(j/)  See  contra,  Fenwick  v. 
Thornton,  M.  &  M.  61,  coram  Lord 
Tenterden. 

(a)  Fox  V.  Waters,  12  A.  &  E. 
43.    See  also  Scholey  v.  Walton, 


12  M.  &  W.  510. 

(a)  2  Dan.  C.  P.  6tli  edit.  c.  19, 
8.  2,  p.  1175. 

(6)  As  to  when  payment  of  costs 
out  of  the  fund  will  be  ordered, 
see  Dan.  C.  P.  6th  edit.  c.  19,  s.  3 
pp.  1206  et  seq. 
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matter,  or  issue  is  tried  with  a  jury,  the  costs  shall  follow  the 
event,  unless  the  Judge  by  whom  such  action,  cause,  matter, 
or  issue  is  tried,  or  the  Court,  shall,  for  good  cause,  otherwise 
order." 

Plaintiflfs  who  live  out  of  the  jurisdiction  of  the  Court  may 
be  compelled  to  give  security  for  costs,  though  such  plaintiffs 
sue  as  executors  (c). 

By  Order  XLII.  r.  23,  it  is  provided :  "  In  the  following  cases,  Remedy  on 
tiz.,  (tf)  where  six  years  have  elapsed  since  the  judgment  or  obtained  by 
date  of  the  order,  or  any  change  has  taken  place  by  death  or  **'*****"^- 
otherwise  in  the  parties  entitled  or  liable  to  execution.    ... 
the  party  alleging  himself  to  be  entitled  to  execution  may 
apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution 
accordingly."     This  seems  to  be  the  proper  procedure  in 
ases  where  the  executor  seeks  to  issue  execution  upon  a 
judgment  obtained  by  the  testator  {d). 

Until  the  executor  or  administrator  had  made  himself  a 
party  to  the  judgment,  he  was  not  entitled,  under  the  61st 
section  of  the  Common  Law  Procedure  Act,  1854,  to  attach 
a  debt  due  to  the  judgment  debtor  (e).  Whether  under  the 
Judicature  Act  he  would  be  entitled  to  proceed  under 
Order  XLII.  r.  23,  or  whether  ho  would  have  to  make  himself 
a  party  under  Order  XVII.  r.  4,  would  seem  to  depend  on 


•1 
i  } 
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(c)  Chevalier  v.  Finnis,  1  Brod. 
&  Bingh.  277.  Chamberlain  v. 
Chamberlain,  1  Dowl.  366.  Knight 
t.  De  Blaquiere,  Sau.  &  Sc.  658.  In 
an  action  by  two  executors,  one  of 
whom  is  out  of  the  jurisdiction 
and  the  other  insolvent,  the  de- 
fendant is  not  entitled  to  a  stay 
of  proceedings  until  they  give 
security  for  costs  :  Sykes  v.  Sykes, 
L.  R.  4  C.  P.  645. 

(d)  See  ante,  p.  780.  Re  Shep- 
hard,  43  C.  D.  131,  If  the  writ  of 
execution  was  issued  in  the  testa- 
tor's lifetime,  it  might  have  been 
«xecuted  after  his  death  :  Ellis  v. 
■Griffith,  16  M.  &  W.  106.    The 


executor  of  a  creditor  who  has 
obtained  a  final  judgment  is  not 
entitled  to  issue  a  bankruptcy 
notice  against  the  judgment  debtor, 
unless  he  has  obtained  leave  from 
the  Court,  under  Ord.  XLII.  r.  23, 
to  issue  execution  on  the  judg- 
ment. Under  sub-sect  1  (g)  of 
sect.  4  of  46  &  47  Vict.  c.  52,  Bank- 
ruptcy Act,  1883,  the  creditor  who 
issues  a  bankruptcy  notice  must  be 
in  a  position  to  issue  execution  on 
the  judgment :  Ex  parte  Woodall, 
13  Q.  B.  D.  479,  53  &  54  Vict.  c. 
71,  s.  1,  Bankruptcy  Act,  1890. 

(e)  Holmes  v.  Tutton,  5  E.  &  B. 
65. 
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whether  the  judgment  of  Lord  Coleridge,  C.  J.,  or  that  of 
Stephen,  J.,  in  Fdlows  v.  Thornton  (/)  is  right. 

If  an  executor  or  administrator  obtainrj  judgment,  and 
then  the  probate  or  letters  of  administration  were  revoked,, 
the  regular  mode  for  the  defendant  to  obtain  relief  was  by  an 
audita  querela  (g) ;  but  now,  by  Order  XLII.  r.  27,  it  is 
provided  that  "  no  proceeding  by  audita  querela  shall  here- 
after be  used ;  but  any  party  against  whom  judgment  has  been 
given  may  apply  to  the  Court  or  a  Judge  for  a  stay  of  execu- 
tion or  other  relief  against  such  judgment,  upon  the  ground 
of  facts  which  have  arisen  too  late  to  be  pleaded ;  and  the 
Court  or  Judge  may  give  such  relief  and  upon  such  terms  as 
may  be  just." 

By  Stat.  61  &  52  Vict.  c.  43,  s.  95,  "  it  shall  be  lawful  for 
any  executor  or  administrator  to  sue  and  be  sued  in  the 
County  Court  in  like  manner  as  if  he  were  a  party  in  bis 
own  right,  and  judgment  and  execution  shall  be  such  as  in 
the  like  case  would  be  given  or  issued  in  the  High  Court." 

If  the  holder  of  a  bill  be  dead,  and  the  executor  has  not 
yet  proved  the  Will,  it  is  said  that  the  bill  must,  nevertheless, 
be  presented  for  payment  at  the  regular  time  :  but  it  should 
seem,  that  the  drawer  and  indorsers  would  not  be  discharged, 
provided  presentment  be  made,  and  notice  given  of  the 
dishonour,  by  the  executor  or  administrator,  in  a  reasonable 
time  (/<). 


(/)  14  Q.  B,  D.  335. 

(fjf)  Turner  v.  Duvies,  2  Sniind. 
148. 

(/i)  See  JRoscoe  on  Bills,  147. 
Mr.  Justice  Byles,  in  his  book  on 
Bills,  14th  ed.,  Chnp.  V.,  pp.  60, 
61,  says :  "  If  the  holder  be 
dead,  aiid  the  executor  have  not 
proved  the  Will,  still  it  seems 
that  the  executor  is  bound  to 
present  the  bill  when  present- 
able, for  his  title  to  his  testator's 
property  is  derived  exclusively 
from  the  Will,  and  vests  in  him 
from  the  moment  of  the  testator's 
death.  But  as  the  title  of  an  ad- 
ministrator is  derived  wholly  from 


the  ecclesiastical  court,  and  he  ha* 
none  till  the  letters  of  aUiniuislm- 
tion  are  g^mted,  he  probably 
would  be  excused  by  iniposai- 
bility."  The  Bills  of  Exchange 
Act,  1882,  does  not  directly  deal 
with  the  matter,  but  sect.  46  pro- 
vides that  •'  delay  ir  making  pre- 
sentment for  payment  is  er-ci-sed 
when  the  delay  is  caused  by  cir- 
cumstances beyond  the  control  of 
the  holder,  and  not  iniputabb  to 
his  default,  misconduct,  or  negli- 
gence. When  the  cause  of  delay 
ceases  to  operate,  presentment 
must  be  made  with  reasonable 
diligence." 
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CHAPTER  THE   SECOND. 


OF   REMEDIES   FOR   EXECUTORS   AND   ADMINISTRATORS   IN 

EQUITY. 

IhE  executor  or  administrator  is  entitled  to  ul  (jiitable 
rights  and  interests  of  tho  deceased  and  can  e  Curcfr  i]  em  in 
the  same  way  aa  the  deceased. 

Tlie  one  exception  to  this  rule,  which  is  founded  on  the 
maxim  actio  personalis  moritur  cum  persona  {u),  has  but  httle 
application  in  cquitj"^ :  for  instance,  it  does  i<ot  prevent  the 
executor  of  a  person  wronged  from  obtaining  an  equitable 
remedy  by  a  mandatory  injunction,  in  order  to  prevent  the 
continuance  of  some  injury  to  the  property  of  a  deceased  per- 
son. An  executor  can  sustain  an  action  to  have  an  o'ostruction 
to  light  removed  if  it  affects  land  of  his  testator,  although  his 
right  to  damages  for  the  injury  to  tho  real  est&te  of  the 
deceased  may  be  barred,  because  the  action  was  not  brought 
within  the  limit  of  time  provided  by  3  &  4  Will.  lY.  c.  42, 
s.  2  (i),  and  where  injury  to  the  dead  man's  estate  is  shown 
the  remedy  is  not  confined  to  injunction,  but  extends  to 
damages  also  (.c). 

A  great  many  of  the  equitable  rights  and  interests  of  the 
deceased  the  executor  or  administrator  can  enforce  in  the 
Chancery  Division  by  precisely  the  same  form  of  action  as 
the  deceased  would  employ  if  he  was  living. 

For  instance,  an  action  in  equity  can  be  successfully  mam- 
tained  to  protect  the  literary  property  of  the  deceased,  as  in 
Thompson  v.  Stanhope  (d),  where  the   executors  of  Lord 


General 
equitable 
rights  of 
executor,  &c. 

Exception. 


ALvny  lights 
tho  executor 
enforces  in  the 
same  way  an 
the  deceased 
would  have 
done.  ,  . , 
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(a)  This  maxim  will  be  found 
fully  treated  of,  ante,  p.  697. 

(6)  PhiUips  tf.  Homfiay,  24  Ch. 
D.  439.  Jones  v.  Simes,  43  Ch.  D. 
607. 

(c)  For  recent  instances  of  pro- 


tecting trade-marks,  see  trai'chanl 
V.  Mfege,  18  Q.  B.  D.  771.  Oakley 
V.  Dalton,  35  Ch.  1>.  700. 

(d)  Ambl.  734.    See  also  Gra- 
nard  v.  Dunk:n,  1  Ball  &  B,  207. 
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Chesterfield  obtained  an  injunction  against  Mrs.  Stanhope, 
reetraining  her  from  publishing  the  letters  which  had  been 
received  by  her  husband,  the  natural  son  of  Lord  Chester- 
field ;  or  Queensberry  v.  Shcbbeare  (e),  where  the  representa- 
tives of  Lord  Clarendon  obtained  an  injunction  to  restrain 
the  printing  of  an  unpublished  copy  of  his  History  of  the 
Rebellion,  which  had  been  given  by  a  former  representative 
of  the  author  to  a  person  under  whom  the  defendant  claimed, 
but  not  with  an  intention  that  he  should  publish  it. 

It  is  not  proposed  in  thib  chapter  to  discuss  such  remedies 
as  are  before  mentioned ;  they  are  common  to  all  litigants  in 
the  Chancery  Division,  and  they  do  not  become  exceptional 
merely  because  they  are  adopted  by  executors  or  adminis- 
trators. 

Li  this  chapter  and  in  the  chapter  on  remedies  against  an 
executor  in  equity  it  is  only  proposed  to  discuss  those  reme- 
dies by  or  against  the  executor  or  administrator  which  are 
peculiar  and  exceptional. 

In  the  exceptional  remedies  by  and  against  executors  and 
administrators  in  equity  hereinafter  mentioned,  questions  of 
retainer  and  set-off  by  the  executor  or  administrator 
frequently  arise,  but  retainer  and  set-off  are  legal  rather 
than  equitable  remedies,  and  are  fully  dealt  with  in  another 
part  of  this  work  (/). 

An  executor  or  administrator,  can  before  an  administration 
order,  pay  or  retain  a  statute-barred  debt  (g),  or  may  admit 
it  so  as  to  take  it  out  of  the  statute  {h),  but  he  cannot  revive 
it  after  decree  (t). 

The  Statute  of  Limitations  may  be  set  up  in  re;  "stance  to 
an  application  to  continue  the  proceedings,  if  the  e.\  utor  or 
administrator  does  not  proceed  within  six  years  a  r  the 
abatement  of  an  action,  provided  there  has  been  n*   judg- 


(e)  2  Eden,  329. 

(/)  Ante,  p.  884  and  p.  1780. 

{g)  Stahlschmidt  v.  Lett,  1  Sm. 
&  G.  416.  Hill  V.  Walker,  4  K.  & 
J.  166. 


(h)  Moodie  v.  Bannister,  4  Drew. 

432.  Blair  v.  Nugent,  3  J.  L  Lat. 
673. 

(t)  Phillips  V.  Phillips,  32  Beav. 
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inent  {k) ;  for  the  Statute  of  Limitations  cannot  be  applied 
to  a  judgment  {I).  If  an  executor  or  administrator,  trustee 
for  an  infant,  neglects  to  sue  within  six  yeara,  the  Statute  of 
Limitations  binds  the  infant  (m). 

An  administrator  claiming  the  estate  or  interest  in  lands  of 
the  deceased  person  of  whose  chattels  he  has  been  appointed 
administrator,  is  to  be  deemed  to  claim  as  if  there  had  been 
no  interval  of  time  between  the  death  of  the  deceased  person 
and  the  grant  of  the  letters  of  administration  (n).  The  effect 
of  this  is,  that  time  for  the  purpose  of  the  Statute  of  Limita- 
tions commences  to  run,  as  against  an  administrator  claiming 
a  chattel  interest  in  land,  from  the  date  of  the  death  of  the 
intestate  and  not  from  the  date  of  the  grant  of  administra- 
tion (o). 

The  Chancery  Division  has  power  to  restrain  proceedings 
in  a  foreign  Court  against  an  executor  or  administrator  by 
persons  within  the  jurisdiction  (j?)  by  the  exercise  of  jurisdic- 
tion in  'personam  against  such  persons.  It  will  do  so  where 
proceedings  are  improperly  or  vexatiously  instituted  or  pro- 
secuted in  the  foreign  Court  to  determine  questions  which 
ought  to  be  adjudicated  upon  in  this  country  {q). 

This  jurisdiction  can  be  exercised  whether  an  administra- 
tion order  has  or  has  not  been  made  (r). 

Proceedings  in  a  foreign  Court  will  not  be  restrained  on 
the  ground  of  mere  hardship  or  inconvenience  (s). 
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(fc)  HoUingshead's  case,  1  P. 
WmB.  742.  Mitf.  PL  272,  273, 
4th  edit. 

{I)  Supra,  note  {k). 

(m)  Wych  v.  East  India  Coui- 
rany,  3  P.  Wms.  309. 

(»)  3  &  4  Will.  IV.  c.  27,  9.  6. 

(o)  Re  WiUiams,  34  Ch.  D.  558. 
R<i  Bonaor  &  Smith's  Contract,  S4 
Ch.  D.  560. 

{p)  The  Court  has  no  such  juris- 
'liction  if  the  persons  sought  to  he 
restrained  are  not  within  the  juris- 
diction :  Re  Boyse,  15  Ch.  D.  591. 


(5)  Carron  Iron  Co.  v.  Maclaren, 
5  H.  L.  C.  416.  Lord  Portarlington 
V.  Soulby,  3  M.  &  K.  1 04.  Venning 
V.  Lloyd,  1  D.  F.  &  J.  193.  Mc- 
Henry  v.  Lewis,  22  Ch.  D.  397. 
Hyam  v.  Helm,  24  Ch.  D.  531. 

(r)  Bushby  r.  Munday,  5  Madd. 
297.  Baillie  v.  Baillie,  L.  R.  5 
Eq.  175.  Bunlmry  v.  Bunbury,  1 
Beav.  336.  Cord  v.  Cord,  33  Beav. 
314. 

(«)  Fletcher  «.  Rodo'ers,  27  W. 
R.  96.  Although  judgment  huM 
been  given  in  the  foreign  Court. 
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The  staying  of  actions  against  an  executor  or  administrator, 
after  an  administration  order  has  been  made,  will  be  found 
dealt  with  in  a  subsequent  chapter  if). 

Where  the  executor,  in  an  action  at  law  against  him  by  a 
creditor  of  the  deceased,  had  pleaded  according  to  the  truth 
of  the  case,  he  was  always  held  entitled,  when  the  assets 
were  taken  from  him  and  administered  by  the  Court  of 
Equity,  to  all  the  protection  which  that  Court  could  give 
him  against  any  personal  liability  in  respect  of  the  judg- 
ment at  law  (m). 

liut  with  respect  to  restraining  a  creditor  from  proceeding, 
after  a  decree  for  administration,  upon  a  verdict  or  judgment 
recovered  by  him  against  an  executor  or  administrator,  the 
following  distinction  was  taken  by  Lord  Eldon,  in  Brook  v. 
Skinner  (x) :  That  if  the  plaintiff  at  law  had  recovered  judg- 
mt'ut  dc  bonis  testatoris,  the  Court  would  restrain  the  creditor 
from  taking  execution  on  such  judgment ;  and  that  if  he  had 
recovered  de  bonis  propiiis,  the  Court  would  not  restrain  the 
execution.  So,  in  Clarke  v.  Ormonde  (y),  his  Lordship  said, 
that  if  a  creditor  has  obtained  judgment  by  which  the  exe- 
cutor is  personally  liable,  de  bonis  propriis,  the  Court  had 
nothing  to  do  wit^  it ;  but  if  a  judgment  de  bonis  testatoris, 
it  certainly  would  be  a  case  for  an  injunction.  That  is,  that 
the  Court  would  interfere  to  protect  the  assets,  but  not  to 
protect  the  executor  against  any  liability  to  which  he  might 
have  personally  subjected  himself.  And,  in  Drewry  v. 
Thacker  {z),  his  Lordship  intimated  his  opinion,  that  there 
was  no  instance  in  the  history  of  the  Court  of  Chancery, 
where,  after  a  judgment  at  law  de  bonis  testatoris,  et  si  non, 
de  bonis  proirriis  of  an  executor,  and  execution  issued,  the 
proceedings  at  law  had  been  restrained,  on  a  decree  subse- 
quently obtained  for  administration  of  the  assets.  But,  in 
Lord  V.  Wormleighton  (a),  the  executor  pleaded,  to  an  action 
by  a  creditor,  non  assumpsit,  a  set-off,  and  plenc  adminis- 

(0  See  post,  p.  1908.  {z)  3  Swanst.  542,  643,  647,  548. 

(i()  Gaunt  ti.  Taylor,  2  Hare,  413,  See  also  Terrewest  v.  Featherby, 

(.()  5  Meriv.  481,  note.  2  Mer.  480. 

{y)  Jacob,  124.  (a)  Jacob,  148. 
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travit,  and  the  verdict  was  against  him  on  all  these  pleas : 
And,  on  a  decree  for  the  administration  of  the  estate  having 
been  pronounced  pending  the  action,  Lord  Eldon  granted 
an  injunction  against  the  creditor,  with  a  direction  that  the 
executor  should  pay  the  costs  at  law,  including  the  costs  of 
the  trial :  And  his  Lordship  observed,  that  the  case  had 
been  argued  as  if  it  was  the  case  of  a  judgment  de  bonis  tes- 
tatons,  et  si  non,  de  bonis  propriis :  but  that,  in  fact,  it  was  a 
judgment  for  the  damages  de  bonis  testatoris,  and  for  the  costs 
only  de  bonis  j^opriis. 

In  the  modrrn  case  of  Etheridge  v.  Wormsley  (6),  a  creditor 
had  previously  to  any  administration  decree,  obtained  judg- 
ment in  a  county  court  against  the  defendant,  a  sole 
executrix.  Pearson,  J.,  refused  to  restrain  the  creditor  from 
pursuing  his  remedy  in  the  county  court  against  the  executrix 
personally,  but  ordered  payment  to  the  creditor  by  the  receiver 
of  the  estate,  without  prejudice  to  the  question  whether  the 
executrix  should  be  allowed  the  payment. 

One  executor  or  administrator  can  in  equity  bring  an  action 
against  another  (c). 

An  executor  or  administrator  (d)  can  in  equity  as  at  law 
sue  before  grant  to  him  of  probate,  or  letters  of  administra- 
tion, but  he  must  obtain  a  grant  of  probate  or  letters  of 
administration  before  the  hearing  (e).  It  appears  to  be 
unnecessary  for  an  executor  to  allege  in  his  pleading  that  a 
valid  grant  of  probate  has  been  made  to  him  {/). 

In  an  old  case  (</),  it  was  held  that  production  by  a  plaintiff, 

suing  as  administrator  to  A.,  of  the  letters  of  administration, 

was  not  prima  facie  evidence  of  A.'s   death  (/<),  but  at  the 

(6)  29  Ch.  D.  557.  Life  Assurance  Co.,  32  Ch.  D.  373. 

(c)  Allen  V.  Story,  Toth.  150.      The  old    practice  was    to  allege 
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Peake  v.  Ledger,  8  Hare,  313.  See 
the  American  case  of  Beall  v. 
Hilliary,  1  Maryland,  186.  54 
American  Decisions,  649. 

(rf)  Humphreys  v.  Humphreys, 
3  P.  Wms.  350. 

(e)  See  ante,  pp.  255,  256. 

(/)  lie   Masonic   and    (Jenerul 


that  probate  had  been  granted  or 
letters  of  administration  taken  out : 
Humphreys  v.  Ingledon,  1  P.  Wms. 
753. 

(g)  Moons  v.  De  Bernales,  1  Buss. 
Chanc.  Cas.  301. 

(A)  See  ante,  p.  477. 
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hearing,  liberty  was  given  to  the  plaintiff  to  exhibit  interro- 
gatories to  prove  the  death,  and  the  cause  permitt«  to  stand 
over  for  that  purpose  (i). 

An  action  commenced  by  the  dead  man  can  be  continued 
by  his  executor  or  administrator,  if  the  interest  survives,  on 
obtaining  an  order  for  that  purpose  {k). 

An  action  commenced  by  co-executors  does  not  abate  by 
the  death  of  one  of  them,  as  the  whole  of  his  interest  survives 
to  the  others,  nor  is  any  order  to  continue  the  proceedings 
necessary  (0. 

Where  there  are  several  executors,  they  must  all  sue, 
though  one  of  them  is  an  infant  (?n).  If  only  one  of  several 
executors  has  proved,  he  may  sue  alone  without  making  the 
other  executors  parties,  although  they  may  not  have 
renounced  (n),  unless  they  have  acted  (o).  Where  one  of 
two  or  more  executors  refuses  to  join  as  a  plaintiff,  the  other 
or  others  can  still  bring  the  action,  making  the  executor  who 
refuses  to  join  a  defendant. 

Any  executor,  administrator  or  trustee  entitled  thereto 
may  have  a  judgment  or  order  against,  any  one  legatee, 
next  of  kin,  or  cestui  que  trust,  for  the  administration  of  the 
estate  or  the  execution  of  the  trusts  {p). 

An  executor  or  administrator  is  not  allowed  to  sue  or 
defend  as  a  pauper,  "because  the  indulgence  intended  pooi* 
persons  not  of  ability  to  sue  for  their  rights  in  forma  pauperis 
only  extends  to  persons  suing  in  their  own  rights,  and  not  as 
executor  or  administrator  "  (5). 


(t)  See  Hood  v.  Pimm,  4  Sim. 
101.  Where  money  is  ordered  to 
he  paid  to  A.  or  his  representa- 
tives (the  constant  course  upon 
payment  to  creditors)  the  mere 
production  of  the  probate  is  not 
sufficient  to  enable  the  representa- 
tive to  obtain  payment :  Proof  of 
the  death  is  now  requii-ed,  and 
that  the  testator  was  the  party  in 
the  cause :  Clayton  v.  Oresham, 
10  Ves.  289. 


(A)  R.  S.  C.  1883,  Ord.  XVII. 

{I)  Toller,  497. 

{m)  16  Vin.  Al)r.  251,  tit.  Par- 
ties (B.),  pi.  20. 

(m)  Davies  r.  AVilliams,  1 
Sim.  5. 

(0)  Vickers  *•.  Bell,  4  De  G.  J.  & 
S.  274. 

(p)  Ord.  XVI.  r.  38.  See  also 
Ord.  XVI.  rr.  8,  9,  32,  40,  46,  and 
Ord.  LV.  r.  3. 

(</)  Paradice  v.  Sheppanl,  1  Dick. 
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The  ordinary  method  of  invoking  the  aid  of  the  Chancery 
Division  is  by  writ  of  summons ;  in  some  cases  ."  special 
mode  of  procedure  by  originating  summons,  motion,  or  petition 
applies,  but  in  all  cases  to  which  such  special  procedure  docs 
not  apply,  proceedings  can  only  be  commenced  by  writ.  An 
originating  summons  is  by  far  the  most  important  form  of 
special  procedure.  It  is  only  in  cases  specially  defined  by 
statute  or  the  Rules  of  Court  that  the  Court  can  exercise 
jurisdiction  on  an  application  by  originating  summons. 

The  chief  diiference  between  proceedings  commenced  by 
writ  and  originating  summons  is,  that  the  proceedings  in  the 
former  case  are  in  Cou*-t,  and  there  are  usually  pleadings 
delivered  by  the  parties ;  in  the  latter  case  the  proceedings 
are  in  chambers,  without  pleadings. 

In  all  cases  where  proceedings  can  be  commenced  by 
originating  summons  they  can  also  be  commenced  by  writ  of 
summons ;  but  if  proceedings  are  commenced  by  writ  of 
summons,  which  ought  to  be  commenced  by  originating 
summons,  the  extra  costs  incurred  are  usually  thrown  upon 
the  plaintiif  (r) . 

If  there  be  any  real  doubt  as  to  whether  proceedings  should 
be  commenced  by  originating  summons  or  by  writ,  the  pre- 
ference should  be  given  to  originating  summons,  as,  should 
the  procedure  ultimately  turn  out  to  be  wrong,  the  Court  will 
usually  give  the  executor  or  administrator  issuing  the  sum- 
mons his  costs  out  of  the  estate,  where  a  mistake  has  bond  fide 
been  made.  Where  an  originating  summons  had,  in  the  first 
instance,  been  taken  out  and  dismissed  on  the  ground  of  want 
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136.  Beames  on  Costs,  78.  Old- 
field  V.  Cobbett,  1  Phill.  Ch.  C. 
613.  Fowler  v.  Davies,  16  Sim. 
182.  See  Bayly  v.  Bayly,  1 1  Beav. 
256. 

(r)  In  many  cases  the  costs  of 
proceeding  by  writ  are  actually 
less  than  the  costs  of  proceeding 
by  summons  would  have  been. 
As  many  orders  i-an  only  be  made 


by  the  Judge  personally  (see  Ord. 
LV.  rr.  15  and  15a),  and  as  most 
important  matters  are  adjourned 
to  him,  both  time  and  e.\pense  can 
often  be  saved  by  proceeding  by 
writ,  and  the  Judge  can,  and  will, 
upon  application  by  motion,  and 
with  the  consent  of  the  parties,  at 
one  3  make  the  order  re(][uired. 
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of  jurisdiction,  North,  J.,  on  a  subsequent  application  by 
petition  to  deal  with  the  same  fund,  allowed  the  costs  of  the 
summons,  because  it  had  been  issued  in  the  reasonable  expec- 
tation that  the  order  could  be  made  in  chambers,  and  it  was  a 
meritorious  application  (s). 

The  difficulty  or  importance  of  the  question  involved  is  no 
reason  for  refusing  to  deal  with  it  on  originating  summons, 
but  in  matters  of  special  difficulty,  or  where  questions  of  large 
amount  are  involved,  the  Court  usually  looks  with  indulgence 
on  proceedings  commenced  by  writ  (0- 

In  an  administration  action  the  writ  and  pleadings  must  be 
entitled,  "  In  the  matter  of  the  estate  of  A.  B.,  deceased. 
Between,"  &c.  («)•  If  this  be  omitted  the  chief  clerk  or 
registrar  will  require  the  writ  to  be  amended  before  drawing 
up  any  order  in  the  action  (x).  An  originating  summons  for 
administration  must  be  entitled  in  the  same  way  (y). 

The  Court  can  make  an  order  for  general  administration 
of  the  personal  and  real  estate  of  a  deceased  person  on 
originating  summons  (z). 

The  rules  giving  special  remedies  to  executors  and 
administrators  by  originating  summons  are  rules  3  and  4  of 
Order  LV.  of  thv?  Rules  of  the  Supreme  Court,  1883. 

Rule  3  of  Order  LV.  is  as  follows  :  "  The  executors  or  ad- 
ministrators of  a  deceased  person,  or  any  of  them,  and  any 
person  claiming  to  be  interected  in  the  relief  sought  as  a 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law  or  custo- 
mary heir  of  a  deceased  person,  or  as  cestui  que  trust  under 
the  trust  of  any  deed  or  instrument,  or  as  claiming  by  assign- 


(s)  Re  Gellard's  Trusts,  W.  N. 
1888,  p.  43.  The  Judge  usually 
allows  the  costs  where  there  is 
room  for  doubt  as  to  the  jurisdic- 
tion on  summons,  and  a  mistake 
hv!8  been  made  bond  fide. 

(t)  See  hereon  Bond  v.  Walford, 
54  L.  T.  N.  S.  672. 

(m)  Eyre  v.  Cox,  24  W.  R,  317. 

(x)  Annual    Practice,    1893,  p. 


208. 

{y)  See  Table  of  Titles,  &c.,  of 
petitions,  &c.,  issued  out  of  the 
Central  Office,  and  Form  No.  25 
R.  S.  C.  1883,  App.  L. 

(z)  R.  S.  C.  1883,  Ord.  LV.  r.  4. 
An  order  cannot  be  made  to  serve 
an  originating  summons  out  of  the 
jurisdiction :  Re  Busfield,  32  Ch. 
D.  123. 
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ment  or  otherwise  under  any  such  creditor  or  other  person  as 
aforesaid,  may  take  out,  as  of  course,  an  originating  summons 
returnable  in  the  chambers  of  a  judge  of  the  Chancery  Divi- 
sion for  such  relief  of  the  nature  or  kind  following  as  may  by 
the  summons  bo  specified  and  as  the  circumstances  of  tho 
case  require  (that  is  to  say),  the  determination,  without  an 
administration  of  the  estate  or  trust,  of  any  of  the  following 
questions  or  matters  : — 
"  (a)  Any  question  affecting  the  rights  or  interests  of  the  QucstioM 

,  .  which  can  bo 

person  claiming  to  be  creditor,   devisee,   legatee,  determined  on 

next  of  kin,  or  heir-at-law,  or  cestui  que  trust ;  summon"' 

"  (b)  The  ascertainment  of  any  class  of  creditors,  legatees, 

devisees,  next  of  kin,  or  others  ; 
"(c)  The   furnishing  of  any  particular  accounts  by  the  , 

executors   or  administrators   or  trustees,  and   the 

vouching  (when  necessary)  of  such  accounts ; 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands 

of  the  6.  .ecutors  or  administrators  or  trustees  {h) ; 
"  (e)  Directing  the  executors  or  administrators  or  trustees 

to  do,  or  abstain  from  doing,  any  particular  act  in 

their  character  as  such  executors  or  administrators  ';        . 

or  trustees  (c) ; 
"(f)  The  approval  of  any  sale,  purchase,  compromise,  or 

other  transaction  (d)  ; 
"(g)  The   determination  of  any  question  arising  in  the 

administration  of  the  estate  or  trust  (e)." 


(5)  Tna8tee3  can  be  ordered, 
under  this  rule,  to  pay  into  Court 
moneys  improperly  applied  by 
them  :  Re  Chapman,  54  L.  T.  13. 

(c)  The  act  must  be  something 
within  their  trust :  Suffolk  v. 
Lawrence,  32  W.  R.  899. 

(<i)  The  Court  cannot  order  a 
sale  under  this  rule.  It  can  only 
approve  one  as  to  which  the 
trustees  have  a  discretion :  Re 
Robinson,  31  Ch.  D.  247.  See 
on  this  rule.  Re   Household,   27 


Ch.  D.  553,  where  trastees  we  re 
authorized  to  advance  to  the  tenant 
for  life  part  of  the  personal  estate 
for  the  pu''posc  of  stockin,t!;  nud 
cultivating  a  farm  forming  jiart  of 
the  settled  real  estate. 

(e)  Under  this  rule  only  thuse 
questions  can  be  determined  whicli 
before  the  existence  of  the  rule 
could  have  been  determined  under 
a  judgment  for  the  administration 
of  an  estate  or  the  execution  of  a 
trust :  Re  William  Davies,  ;JS  Ch. 
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Under  rule  4  of  Ordor  LV.  the  Court  can,  on  an  application 
by  originating  summonH,  order : 

1.  The   administration   of    the    personal    estate  of    the 
deceased ; 

2.  The  administration  of  the  roal  estate  of  the  deceased  ; 
8.  Thr  administration  of  the  trust. 

"  The  persons  to  be  served  with  the  originating  summons 
under  the  preceding  rules  (/)  are  as  follows  : — 

"  A.  Whore  the  summons  is  taken  out  by  an  executor  or 
administrator  or  trustee ; 

*'  (a)  For  the  detormination  of  any  question,  under  sub- 
sections (a)  (e;  (f )  or  (g)  of  rule  8,  the  persona,  or 
one  01  the  persons,  whose  rights  or  interests  are 
sought  to  be  affected  ; 

"  (b)  For  the  dolrrmination  of  any  question,  under  sub- 
section fb)  of  rule  3,  any  member,  or  alleged 
member  of  the  class ; 

"(c)  For  the  determination  of  any  question,  under  sub- 
:<  section  (c)  of  rule  3,  any  person  interested  in  taking 

such  accounts ; 
?   "(d)  For  the  detormination  of  any  question,  under  sub- 
section (d )  of  rule  3,  any  person  interested  in  such 
money ; 
■  "  (e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residu- 
ary legatees,  or  next  of  kin,  or  some  of  them ; 

"  (f)  For  relief  under  sub-section  (b)  of  rule  4,  ihe  residu- 
ary devisees,  or  heirs,  or  some  of  them  ; 

"  (g)  For  relief  under  sub- section  (c)  of  rule  4,  the  cestuis 
que  trust  or  some  of  them ; 

"  (h)  If  there  are  more  than  one  executor  or  administrator 
or  trustee,  and  they  do  not  all  concur  in  taking  out 
the  summons,  those  who  do  not  concur  : 

"  B.  Where  the  summons  is  taken  out  by  any  person  other 


D.  211.  This  subject  will  be  found 
further  ti-eutcd  of  in  the  subse- 
quent  chapter  dealing  with  the 


remedies    against    executoii*   and 
administrators  in  ('(|uity. 
(/I  i;  ile8  3and4ofOrd.  LV. 
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than    the   executors,  adruinistratorfl  or  trustees,    tlio    said 
execntora,  adniinistrators  or  trusteea  {(f)." 

The  Court  which  has,  under  the  before-mentioned  rule  (//), 
power  to  dispense  with  service  upon  more  than  one  I'nmbor 
of  a  class,  can,  in  nnj  case,  order  any  persons  beneticially 
interested  in  the  trust  or  estate  to  be  made  parties,  either  in 
addition  t'  .  or  in  heu  of,  the  previously  existing  parties  (»')• 

In  a  case  where  it  was  necessary  to  determine  on  the  con- 
struction of  a  Will  whether  the  members  of  a  class  took  per 
(upita  or  per  stirpes,  as  the  members  of  the  class  were 
known,  the  C,ourt  could  not  appoint  the  persons  before  it  to 
represent  the  class  undor  Ord.  XVI.  r.  I]2,  it  was  held  that 
the  proper  course  to  adopt  wat:  to  apply  in  chambers,  to  have 
it  ascertained  who  were  the  parties  interested,  and  who  ought 
to  be  served  (k). 

The  above  rules  give  an  executor  or  administrator  a  cheap 
and  speedy  method  of  getting  the  assistance  and  directions  of 
the  Court,  and  he  is  of  course  protected  where  he  acts  under 
an  order  so  obtained.  In  all  cases  to  which  the  rules  apply, 
the  executor  or  administrator,  where  there  is  any  doubt  or 
difficulty,  should  issue  an  originating  summons  and  have  the 
matter  decided  )y  the  Court,  and  not  rely  on  the  advice  of  a 
solicitor  or  opinion  of  counfiel,  which,  according  to  the 
circumstances,  may,  or  may  not,  aflford  him  some  indemnity. 
The  tendency  of  the  Court  seems  rather  to  encourage  than  to 
discourage  applications  by  executors  or  administrators  under 

« 

this  rule  (l). 

An  application  should,  for  instance,  always  be  made  to  the 
Court  for  its  directions  under  this  rule  (where  it  applies) 
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{ij)  Ord.  LV.  r.  5.  These  rules 
uie,  for  the  sake  of  convenienfi>, 
set  out  in  this  chapter,  .althouf^h 
they  as  fitly  fall  withiu  the  subject- 
matter  of  the  8ubsequ;'nt  chapter 
dealing  with  the  remedies  against 
executors  and  administrators  in 
equity. 

W.E. — VOL.    II. 


(h)  Ord.   LV.  r.  5.      See   also 
Ord.  XVI.  i\  32. 

(t)  See  R.  S.  C.  Ord.  LV.  r.  6. 

(k)  Ee   Gardiner,  W.   N.   1887, 
p.  5!). 

(1)  See,   f(»r    example,    the    re- 
marks of  Stirling,  J.,  in  .Re  Part- 
ington, 57  L.  T.  N.  S.  660. 
8    N 
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where  there  is  difficulty  in  construing  the  Will ;  as  an  exncutor 
or  administrator  who,  although  acting  honilfide,  distributes 
the  estate  on  what  turns  out  to  be  an  erroneous  construction, 
is  liable  to  make  good  the  funds  ho  has  parted  with  (m),  and 
he  is  also  liable  to  be  charged  with  interest  at  4  per  cent,  on 
the  money  he  has  to  make  good  (w)  ;  but  in  a  case  where  the 
legatee,  to  whom  the  money  has  to  bo  made  good,  had  full 
knowledge  of  the  erroneous  payment  and  acquiesced  in  the 
erroneous  view  of  the  Will,  the  Convt  did  not  make  the  execu- 
tor pay  interest  (o). 

The  Court  has  the  same  jurisdiction  as  to  costs  on  a  sum- 
mons properly  taken  out  under  Ord.  LV.  as  in  an  ordinary 
administration  action,  and  it  can  on  such  a  summons,  if  the 
proper  parties  a  e  before  it,  deal  with  the  question  of  costs, 
although  no  estate  or  fund  be  sought  to  be  administered  (;)), 

The  practice  as  to  administration  actions  was  changed  by 
the  Rules  of  the  Supreme  Court,  1883.  "  There  were  formerly 
in  the  Court  of  Chancery  numbers  and  numbers  of  cases  in 
which  an  administration  suit  was  necessarily  instituted,  not 
because  the  parties  desired  the  administration  of  the  estate 
generally,  but  because  there  were  certain  questions — they 
may  have  been  minute,  they  may  have  been  limited,  they 
may  have  been  vory  important — over  which  the  Court  would 
have  had  no  control  without  the  existence  of  an  administra- 
tion suit.  There  were  no  means,  according  to  the  old 
practice,  of  bringing  isolated  questions  under  a  Will  before 
the  Court  for  its  determination  except  by  an  administration 
suit.  It  was  felt  that  that  very  often  involved  parties  in  an 
amount  of  expense  which  was  unnecessary,  and  which  they 
ought  to  be  relieved  from  "  {q). 

In  order  to  avoid  this  expense,  power  is  expressly  given  to 
the  Court  by  the  rules  of  1883  to  determine  any  question 
without  making  a  judgment  or  order  for  the  administration  of 


(m)  Saltmarsh  v.  Barrett,  31 
Beav.  349. 

(n)  Atty.-Gen.  v.  Kohler,  9  H. 
L.  C.  654. 


(o)  Re  Hulkes,  33  Ch.  D.  552. 
\p)  Re  Midland,  41  Ch.  D.  47C. 
(y)  Pearson,  J.,  in  Re  Wilson, 
28  Ch,  D.  457,  460. 
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a  trust  or  of  the  estate  of  a  deceased  person,  if  the  question 
between  the  parties  can  be  properly  determined  without  such 
judgment  or  order  (r). 

Tliis  power  is  not  confined  to  the  cases  which  can  under 
Ord.  LV.  rr.  3  and  4,  bo  raised  by  originating  summons,  but 
under  Ord.  LV.  r.  10,  the  Court  has  this  power,  whether  the 
question  arise  on  summons  "  or  otherwise." 

This  power  extends  to  administration  actions  commenced 
before,  but  tried  after,  the  rule  came  into  operation  (»). 

The  question,  whether  in  any  particular  case  it  is  necessary 
that  a  general  administration  of  the  estate  should  be  directed, 
Clin  be  referred  by  the  judge  to  be  decided  in  chambers  {t). 

One  ground  on  which  the  Court  has  since  the  rules  of 
1883  directed  a  general  administration  is,  that  without  it  the 
executors  or  administrators  cannot  be  adequately  protected. 
For  instance,  where  a  testator  had  up  to  his  death  been 
engaged  in  the  businesses  of  a  merchant,  shipbroker,  insurance 
broker,  and  farmer,  and  was  also  the  managing  owner  of  six 
steamers,  the  proprietor  of  a  colliery,  and  a  partner  in  two 
other  collieries — in  addition,  ho  was  the  sole  defendant  in  a 
partnership  action  relating  to  one  of  the  collieries,  in  which 
heavy  claims  were  made  against  him  by  the  partners — under 
these  circumstances,  questions  arose  whether  any  and  which 
of  his  businesses  ought  to  be  carried  on,  and  what  ought  to 
be  done  by  his  executors  as  to  the  defence  of  the  pending 
action,  and  how  and  when  his  property  ought  to  be  realised. 
On  these  facts,  Chitty,  J.,  directed  a  general  administration, 
and  in  addition  directed  special  enquiries  with  regard  to  the 
testator's  businesses  and  shares  in  ships  (u). 

It  appears  that  no  order  short  of  a  general  administration 
order  will  bind  creditors  (x). 
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(r)  R.  S.  C.  1883,  Ord.  LV. 
r.  10. 

(s)  Re  Llewellyn,  25  Ch.  D.  66. 

(0  Ibid. 

(u)  Re  Dickinson,  W.  N.  1884, 
p.  199. 

{x)  See  Be  Mills,  W.  N.  1884, 
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p.  21,  where  Pearson,  J.,  expressed 
such  a  view ;  and  Re  Barrett,  43 
Ch.  D.  70,  where  North,  J.,  held 
that  an  order  for  an  acconnt  under 
Ord.  XV.  r.  1,  did  not  put  an  end 
to  the  executor's  right  to  prefer  a 
particular  creditor.  Orders  for 
3  N  2 
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In  considering  whether  an  order  for  general  administration 
should  or  should  not  bo  made  the  Court  will  be  governed  by 
the  circumstances  of  each  case  (y) ;  the  smallness  of  the 
assets  is  a  material  circumstance  to  decide  the  Court  against 
making  such  an  order  (z). 

The  fact  that  the  testator  has  by  his  Will  directed  his 
trustees  to  commence  an  action  for  administration  does  not 
deprive  the  Court  of  its  discretion  to  refuse  to  make  an  order 
for  general  administration;  but  the  Court  gives  weight  to 
such  a  direction  in  considering  whether  the  order  should,  or 
should  not,  be  made  (a). 

No  order  for  general  administration  can  be  made  except 
by  the  judge  in  person  (/>). 

Where  an  executor  or  administrator  either  has  proceedings 
commenced  against  him  in  respect  of  debts  due  from  his  testator 
or  intestate,  or  is  threatened  with  such  proceedings,  it  is  often 
very  important  that  an  order  for  general  administration  of  the 
estate  should  be  obtained,  so  as  to  protect  it  for  the  general 
body  of  creditors,  or  to  give  time  to  properly  realise  it. 
Where  such  a  course  is  necessary  there  is  power  for  the 
Court  or  a  judge  to  make  the  usual  judgment  or  order  for 
administratiDu,  with  a  proviso  that  no  proceedings  are  to  be 
taken  under  such  judgment  or  order  without  leave  of  he 
judge  in  person.  Such  an  order  can  on]y  be  made  whore 
the  application  for  administration  is  by  a  creditor  or  bene- 
ficiary, not  where  the  application  is  by  the  executor  or 
administrator  (c). 

In  the  same  way,  upon  an  application  for  administration  or 


limited  administration  are  oftei; 
productive  of  expense  only,  as  after 
ti  liinitod  order  has  been  made,  an 
order  for  general  administration 
is  freciueiitly  foinid  to  be  neces- 
t.:xry.  Where  it  is  likely  that  ulti- 
mately an  order  for  general  admi- 
nistration will  be  required,  the 
better  way  is  for  the  order  to  b(i 
made  at  once,  with  a  direction  that 
no  proceedings   aro  to  be  taken 


under  it  without  the  leave  of  tliv; 
Judge.    See  Ord.  LV.  r.  10a  (b). 

(y)  See  hereon  Re  Wilson,  2R 
Ch.  D.  457,  and  Re  Gyhon,  2!)  Oh. 
D.  834. 

(z)  Re  Jennings,  28  Sol.  Jo.  477. 

(a)  Re  Stocken,  38  Cli.  D.  31!). 

(b)  U.  S.  C.  1883,  Ord.  LV. 
r.  15a. 

(c)  n.  S.  C.  1883,  Oi-d.  LV. 
r.  10a  (b). 
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execution  of  trusts  by  a  creditor  or  a  beneficiary  where  no 
accounts  or  insulficient  accounts  have  been  rendered,  the 
Court  or  judge  may  order  that  the  application  shall  stand 
over  for  a  certain  time,  and  that  the  executors,  administra- 
tors, or  trustees,  in  the  meantime  shall  render  to  the 
aijplicant  a  proper  statement  of  their  accounts,  with  an 
iniimation  that  if  this  is  not  done  they  may  be  made  to 
pay  the  costs  of  the  proceedings  {d). 

An  absolute  order  for  sale  made  in  an  administration  suit 
operates  as  a  conversion  from  the  date  of  the  order  (c). 

Under   Ord.  LXV.  r.  1,  of  the   Rules   of  the    Supreme  Costs. 
Court,  1888,  the  costs  of  and  incident  to  all  proceedings  in 
the  Superior  Court  are  in  the  discretion  of  the  Court  or  judge, 
with  (lertain  exceptions  specified  in  the  rule.     This  general  General  rule 
rule  applies  to  all  cases  in  which  executors,  administrators,  executor's 
or  trustees,  are  instituting  suits  against  strangers  to  their  '^°^''''- 
trust  on  behalf  of  their  trrst   estate ;   and  they  aic,  when 
plaintiffs,  subject  to  the  same  rules,  and  personally  liable  to 
pay  costs,  as  if  they  were  suing  in  their  own  right  (/). 

An  executor  or  administrator  fairly  instituting  t.n  action 
for  the  direction  of  the  Court,  with  regard  to  the  trust, 
will  not  only  be  eutitil  to  his  own  costs,  but  any 
person  raads  a  party  to  the  suit,  for  the  protection  of  the 
executor  or  administrator,  will  also  have  his  costs  out  of  the 
fund  (;/). 

The  question  of  an  executor  or  administrator's  costs  will 
be  found  dealt  with  in  a  subsequent  chapter. 

It  is  a  common  mistake  for  executors  and  administrators  Charges  auJ 

•     L  1  •        •       t     •  «  .ii-i  •  expenses 

in  takmg  m  their  costs  for  taxation  to  iiicludo  in  thera  items  should  not  bo 
of  charges  and  expenses;  this  is  wrong,  as  the  charges  and  [",oUbiii'of 
expenses  should  be  included  in  their  accounts,  and  allowed  for  costs." 
when  the  accounts  are  taken. 


H)  Ord.  LV.  r.  10a. 

(c)  Hyett  V.  Mekin,  25  Oh.  D. 
7;55. 

(/)  Ban.  Ch.  Pr.  1176,  1219, 
Vol.  II.  Pt.  1,  6th  edit.     His  right 


to  reimbursement  out  of  the  estate 
will  be  found  dealt  with  ante,  pp. 
850,  851. 

{g)  Dan.  Oh.  Pr.  1208,  Vol.  II. 
Pt.  1,  6th  edit. 
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Executors  and  administrators  are  not  entitled  to  their 
charges  and  expenses  on  taxation  without  an  express  iirectioii 
that  they  are  to  beincl'^ded  in  the  taxation,  as  the  executor  or 
administrator  is  presumed  to  retain  them  out  of  the 
estate  (h). 

The  ordinary  practice  now  is  to  allow  executors  or  ad- 
ministrators their  costs  of  action  (out  of  their  estate)  as  between 
solicitor  and  client,  together  with  any  charges  and  expenses, 
properly  incurred  relating  to  the  trust,  bftyond  costs  of  action, 
on  the  suggestion  of  counsel,  of  some  particular  expenses 
incurred,  and  the  case  must  be  supported  before  the  taxing 
master;  it  is  not  the  practice  in  taking  the  account  in 
chambers  to  allow  the  charges  and  expenses  incurred  since 
the  suit,  but  they  are  provided  for  on  further  considera- 
tion (i). 

The  charges  and  expenses  of  an  executor  or  administrator 
do  not  include  funeral  and  probate  expenses  (/c),  nor  the 
costs  of  other  actions  unless  specially  provided  ior{l). 

In  taking  any  account  directed  by  any  judgment  or  order, 
all  "just  allowances  "  are  made  without  any  direction  for  that 
purpose  (?«). 

The  question  what  are  just  allowances  is  usually  left  to  be 
decided  on  the  taking  of  the  account  (n). 

What  are  just  allowances  depends  very  much  upon  the 
circumstances  of  each  case :  it  is,  however,  the  settled  rule, 
that  whatever  a  trustee  or  pcsonal  representative  has 
expended,  in  the  fair  execution  of  his  trust,  may  be  allowed 
him  in  passing  his  accounts  (o). 

Under  the  head  of  "just  allowances  "  money  which  has 


(h)  Hiunphreys  v.  Moore,  2  Atk. 
108. 

(i)  Seton,  4th  edit.  482. 

(k)  Collis  V.  Robins,  1  D.  &  S. 
131. 

{i)  Payne  v.  Little,  27  Beav.  83. 

(m)  Ord.  XXXIII.  r.  8. 

(n)  Brown  v.  De  Tastet,  Jac. 
284,  294. 


(o)  Dan.  Ch.  Pr.  1055,  Vol.  11. 
Pt.  1,  6th  edit.  For  instance,  in 
the  case  of  Re  Bird,  L.  E.  16  E(i. 
203,  an  executor  was  allowed 
money  which  he  liad  paid  to  lii» 
solicitor  on  a  misrepresentation  by 
the  solicitor,  and  which  the  latter 
had  misappropriated. 
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been  reasonably  expended  in  taking  opinions  and  procuring 
directions  {p),  payments  by  executors  in  discharge  of 
legacies  {q),  deductions  for  dower  out  of  rents  received  by  a 
widow  trustee  (r),  expenses  of  managing  and  carrying  on  a 
partnership  business  (s),  and  a  mortgagee's  expenses  of 
seizing  and  holding  possession  of  a  ship,  advertising  it  for 
sale,  and  effecting  insurances  upon  it  {t),  have  been  allowed. 

An  executor  or  administrator  will  not  be  allowed  the 
charges  of  his  solicitor  for  doing  things  which  the  executor 
ought  strictly  to  have  done  himself  («). 

When  a  trader  dies,  obviously  his  trade  or  business 
descends  to  his  executors  or  administrators  as  part  of  his 
assets. 

It  is  equally  obvious  that  his  trade  or  business  must  be 
either  wound  up  or  realized  by  his  executors  or  administrators 
or  be  carried  on  by  them. 

The  carrying  on  of  the  trade  or  business,  too,  may  be 
either  merely  for  the  purpose  of  realization  or  it  may  be 
continued  for  the  purpose  of  making  a  profit. 

In  carrying  on  uhe  trade  or  business  of  the  deceased  for 
either  of  the  above  purposes,  the  following  persons  may  be 
affected  by  the  success  or  failure  of  the  trading  : — 
(a)  Creditors  of  the  deceased, 
(bj  Beneficiaries  under  his  will. 

(c)  Creditors  whose  debts  are  incurred  in   the   trading 
subsequently  to  the  death  of  the  deceased. 

It  is  the  duty  of  both  an  executor  and  an  administrator, 
where  the  business  of  the  deceased  is  a  valuable  asset,  to  carry 
on  the  business  for  such  reasonable  time  as  may  be  necessary 
to  enable  them  to  sell  it  as  a  going  concern  {x) ;  but  the 


Improper 
employment 
of  a  solicitor 


Duty  of  the 
executor  or 
admini.'itrator 
witli  regard  ti> 
the  business 
of  tlie 
deceased. 


To  carrj-  it  on 
until  it  can  be 
realized. 


Lialiilitv  of 


(p)  Fcarns  v.  Young,    10   Ves.  Jac.  607,  621. 

184.  (0  Wilkes  v.  Saunion,  1  Ch.  D. 

{q)  Nightingale    v.    Lawson,    1  188. 

Cox,  23.  (w)  Harbin  v.  Darby,  28  Beav. 

(r)  Graham  v.  Gralium,  1  Ves.  325. 

Sen.  268.  {x)  See  the  remarks  of  Lord  Hor- 

(s)  Brown    v.   De    Tastet,  Jac.  schell  in  Dowse  v,  Gorton,  [1891] 

284,  299.    Cook  v.  CoUingridge,  A.  0.  190,  at  p.  199. 
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An  iulminis- 
trator  is  only 
juMtified  in 
carrying  on 
the  business 
for  the 
purpose  of 
realizing  it. 


An  executor  is 
on  the  same 
footing  unless 
the  Will 
authorizes 
liini  to  carry 
on  the 
business. 

The  executor's 
right  to  he 
indcninilied 
out  of  the 
assuts. 


As  a;.'ainHt  both 
beneticiarics 
and  credilora. 


executor  or  administrator  who  carries  on  the  business  of  his 
testator  makes  himself  personally  liable  for  all  debts  so 
contracted,  and  it  makes  no  difference  that  he  avowedly  acta 
as  executor  or  administrator  ((/). 

Where  the  business  is  merely  carried  on  for  the  purpose  of 
realization,  the  executor  or  administrator  is  entitled  to  be 
indemnified  by  the  estate  against  ail  liabilities  properly 
incurred  by  him  in  so  doing,  both  as  against  creditors  of  the 
deceased  and  also  as  against  beneficiaries  {z). 

An  administrator  is  only  entitled  to  carry  on  the  business 
of  the  intestate  for  the  purpose  of  realization,  and  if  he  does 
any  more  than  this  he  renders  himself  personally  liable  for 
the  debts  so  incurred  without  any  right  of  indemnity  out  of 
the  intestate's  estate  (a),  and  any  assets  acquired  in  such 
trading  belong  to  the  intestate's  estate,  subject  to  the  right  of 
the  administrator  to  be  indemnified  for  what  he  has  expended 
m  obtaining  such  assets  {h). 

An  executor  who  is  not  expressly  or  impliedly  authorized 
by  the  Will  of  his  testator  to  employ  the  whole  or  some  part 
of  the  estate  in  carrying  on  the  business  is  in  the  same 
position  as  an  administrator  (c). 

Where  the  executor  is  authorized  by  the  Will  to  carry  on 
the  business  of  his  testator,  and  to  apply  the  whole  or  some 
portion  of  the  estate  to  that  purpose,  although  he  is  person- 
ally liable  for  the  debts  he  "acurs  in  carrying  on  the 
business,  he  has  the  right  to  be  indemnified  out  of  the 
specific  assets  which  he  is  authorized  to  employ  in  the 
business  (rf).  Ho  is  entitled  under  the  Will  to  this  protectiou 
as  against  beneficiaries,  and  if  any  creditors  of  the  testator 


{y)  Labouchere  v.  Tupper,  11 
Moo.  P.  C.  198.  This  subject  wiU 
be  found  more  fully  treated  of  in 
an  earlier  chapter.  See  p.  1 682  e<  seq. 

(z)  Dowse  V.  Gorton,  [1891]  A.  C. 
190. 

(a)  Re  Evans,  34  Ch.  D,  597. 
See  also  Strioklaiiil  i\  Symons,  22 
Ch.  D.  C66.     26  Ch.  D.  245. 


(6)  Re  Evans,  supra. 

(c)  A  direction  to  carry  on  the 
testator's  business  authorizes  the 
employment  in  it  of  the  capital 
left  in  the  business  by  the  testator 
at  his  death  :  M'Neillie  v.  Acton, 
4  D.  M.  &  G.  744. 

(rf)  Ex  jgarte  Garland,  10  Ves. 
120. 


^ 
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know  of  his  carrying  on  the  business,  and  acquiesce  in  his  so 
doing,  ho  is  entitled  to  the  same  indemnity  as  against 
them  (e). 

An  executor  who  carries  on  the  business  of  his  testator  can 
sue  as  executor  for  debts  incurred  to  the  estate  in  carrying  on 
the  trade  since  the  testator's  death  (/). 

The  subject  of  the  rights  and  liabilities  of  an  executor  or 
administrator  carrying  on  the  business  of  the  deceased  will 
he  found  further  dealt  with  in  a  subsequent  chapter. 

Numerous  statutes  have  been  passed  providing  facilities 
for  executors  in  the  discharge  of  their  duties,  and  relieving 
them  from  some  ofj  the  responsibilities  incident  to  their 
office. 

Thus  by  stat.  10  &  11  Vict.  c.  96,  entitled,  An  Act  for  lO&ll  Vict. 

c.  96   s.  1. 
better  sccitrinn  Trust  Funds,  and  for  the  Belief  of  Trn  sices  {{i),    '     '  "    • 

aftc  reciting  that  "it    is    expedient  to  provide  means  for 

better  securing  trust  funds,  and  for  relieving  trustees  from 

tlie    responsibility   of    administering   trust   funds   in   cases 

where  they  are  desirous  of  being  so  relieved,"  it  is  enacted, 

"  That  all  trustees,  executors,  administrators  or  other  per-  Trustees  may 

•       ••I'll  1     1         •  V^y  trust 

sons,  havmg  in  their  hands  any  money  belonging  to  any  trust  moneys  or 

whatsoever,  or  the  major  part  of  them,  shall  bo  at  liberty,  anjsecurities'' 

on  filing   an    affidavit    shortly    describing    the 

creating  the  trust,  according  to  the  best  of  their  knowledge 

and  belief,  to  pay  the  same,  with  the  privity  of  the  Accountant- 

General  (//)  of  the  High  Court  of  Chancerv   into  the  JJank  of 

England,  to  the  account  of  such  Accountant-(ieii'u*al  in  the 

matter  of  the  particular  trust  (describing  the   same  by  the 

names  of  the  parties,  as  accurately  as  may  be,  for  the  purpose 


instrument  »"'"  *''«  ^'""■' 

of  Cliiineerv. 


of  distiuguishin;^ 


it  (/;,  m  truot  to  attend  the  orders  of  the 


(e)  Dowse  v.  Gorton,  [1891]  A.  C. 
190. 

(/)  Abbott  V.  Partitt,  L.  R.,  6 
Q.  B.  346. 

(y)  The  Judicature  Act,  1873, 
f.  34,  assif^ns  the  jurisdiction  under 
this  Act  to  the  Chancery  Division 
of  the  High  Court. 


{h)  Now  the  Payniaster-Ctencral. 

(i)  Where  c.Kecutcns  puid  money 
into  Court  to  an  account  headed 
"  In  the  matter  of  the  trusts  of 
the  Will  of  S.  J.,"  the  Court  held 
that  the  account  was  too  general  to 
enable  it  to  act  under  this  statute  : 
lie  Joseph's  Will,  1 1  Beav.  G25.    See 
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said  Court ;  and  that  all  trustees  or  other  persons  having  any 
annuities  or  stocks  standing  in  their  names  in  the  books  of 
the  governor  and  company  of  the  Bank  of  England  or  of  the 
East  India  Company,  or  South  Sea  Company,  or  any  govern- 
ment or  parliamentary  security  standing  in  their  names,  or 
in  the  names  of  any  deceased  persons  of  whom  they  shall  be 
personal  representatives,  apon  any  trust  whatsoever,  or  the 
major  part  of  them,  shall  bo  at  liberty  to  transfer  or  loposit 
such  stocks  or  securities  into  or  in  the  name  of  the  said 
Aceountant-General  {k),  with  his  privity,  in  tho  matter  of  the 
})articular  trust  (describing  the  same  as  aforesaid),  in  trust  to 
attend  the  orders  of  the  said  Court :  and  in  every  such  case 
the  receipt  of  one  of  the  cashiers  of  the  said  Bank  for  the 
money  so  paid,  or,  in  the  case  of  stocks  or  securities,  the 
certificate  of  the  proper  officer,  of  the  transfer  or  deposit  of 
such  stocks  or  securities,  shall  be  a  sufficient  discharge  to 
such  trustees  or  other  persons  for  the  money  so  paid,  or  the 
stocks  or  securities  so  transferred  or  deposited." 

Under  the  Amending  Act  (The  Trustee  Rehef  Aot, 
1849)  {I),  where  the  major  part  of  the  trustees  are  desirous 
of  taking  advantage  of  the  Trustee  Relief  Act  and  paying 
their  funds  into  Court,  the  Court  can  make  an  order  autho- 
rizing the  funds  to  be  paid  or  delivered  into  Court  by  the 
major  part  of  the  trustees  without  the  concurrence  of  the 
other  trustees. 

Where  the  difficulty  arises  through  the  infancy  or  absence 
beyond  seas  of  a  person  entitled  to  a  legacy,  it  can  still  be 
paid  into  Court  unc'  'r  the  Legacy  Duty  Act,  after  deducting 
the  duty  payable  in  respect  of  the  legacy  («t). 

Funds  which  do  not  exceed  500/,  in  amount  or  value  can 
be  paid  by  the  trustees  into  a  post-office  savings  bank,  esta- 
blished in  the  town  where  the  Court  of  the  district  in 
which  any  of  the  trustees  or  other  persons  reside  is  held, 
in  the  name   of  the   Registrar    of  the  Court,  in  trust   ta 


also  lie  Robinson's  Trust,  1  Jur. 
N.  S.  750. 
(Ji)  Now  the  Paymaster-Qeneral. 


{I)  12  &  13  Vict.  c.  74. 
(m)  36  Geo.  III.  c.  52,  s.  32. 


™ 
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attend  the  orders   of  the  Court,  and  the  payment  out  can 
be  ordered  by  the  County  Court  (n). 

Foreign  bonds  do  not,  it   seems,  fall  within  the  Trustee  Foreign  honds. 
Relief  Acts  (o),  but   all   railway  stock  and  India  stock  can 
be  brought  into  Court  under  the  provisions  of  the  Amend- 
ing Act  (The  Trustee  Relief  Act,  1849)  (p). 

Trustees  who  hold  money  belonging  to  a  charity  can  pay  Charity  fun.ls. 
the  money  to  the    official    trustee    of  charitable   trusts  {q), 
and  should   not   pay   it   into   Court  under   the  above  Act, 
although  they  have  a  strict  right  to  do  so  if  they  choose  (;).  ■ 

The  affidavit  may  bo  written  or  printed ;    the   lodgment  The  affiduvit 
schedule  nnncxed  to  it  must  be  printed  (s).     It  can  be  made 
by  one  of  several  trustees  (()• 

A  trustee   paying    money  into  Court   under  the  Trustee  The  schedule 
Relief  Act  must  annex  to  the  affidavit  to  be  filed  by  him  al^j^yit 
pursuant  to  that  Act  a  schedule  in  the  same  printed  form  as 
the  lodgment  schedule  to  an  order,  setting  forth  : 

(a)  "  His  own  name  and  address ; 

(b)  "  The  amount  and  description  of  the  funds  proposed  to 

be  lodged  in  Court ; 

(c)  "  The  ledger  credit  in   the  matter  of  the  particular 

trust  to  which  the  funds  are  to  be  placed ; 

(d)  "  A  statement  whether  legacy  or  succession  duty  (if 

chargeable),  or  any  part  thereof,  has  or  has   not 
been  paid ; 

(e)  "  A  statement  whether  the  money  or  the  dividends  ojj 

the  securities  so  to  Jh^   lodged   in   ('ourt,   aiitl  i  |j 
accumulations  of  dividends  thereon,  ale  desired  to  tie 
invested  in  any  and  what  description  of  government 
}  securities,  or  whether  it  is  deemed  uniieppssmy  bo 

to  invest  the  same  "  (m). 


(n)  See  Annual  County  Court 
Practice,  1893,  pp.  465,  466. 

(o)  Re  Lloyd,  2  W.  R.  371. 

(|))  ]2dc  13  Vict.  c.  74. 

(?)  Under  18  &  19  Vict.  c.  124, 
m.  22  a'id  23. 

(r)  Ih  Poplar  School,  8  Ch.  D. 


543. 

(s)  Siipronii!  Court  Fiiiiil!'  Rules, 
1886,  r.  41.  Ann.  Pr.  1893,  vol.  ii. 
p.  261. 

(0  Anop.,  1  Jur.  N.  S.  974. 

(m)  Supreme  Court  Funds  Rules, 
1886,  r.  41. 
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When  funds  are  paid  into  Court  under  the  Trustee  Relief 
Acts,  the  Chancery  Division  has  power  under  sec.  2  of  the 
Trustee  Relief  Act,  1847  (x),  to  make  orders  "  for  the  invest- 
ment and  payment  of  any  such  moneys,  or  of  any  dividends  or 
interest  on  any  such  stocks  or  securities,  and  for  the  transfer 
and  delivery  out  of  any  such  stocks  and  securities,  and  for  the 
administration  of  any  such  trusts  generally." 

This  jurisdiction  can  be  exercised  upon  a  petition  presented 
in  a  summary  way,  or,  in  some  cases,  upon  a  summons,  the 
petition  or  summons  itself  originating  the  proceedings  (/y). 

If  it  appears  in  any  case  that  the  trust  funds  cannot  be 
safely  distributed  without  a  suit  or  suits,  the  Court  can  direct 
such  suit  or  suits  to  be  instituted  (z). 

Ajiplication  for  payment  or  transfer  out  of  Court  or 
investment  of  funds  paid  into  Court  under  the  Trustee 
Relief  Acts  should  be  by  originating  summons  where  the 
money  or  securities  in  Court  do  not  exceed  1,000/.  or  1,000/. 
nominal  value  (a).  In  all  other  cases  the  application  bbould 
bo  by  petition. 

As  a  gcnornl  rule,  the  costs  of  paying  a  fund  into  Court  by 
the  executor  or  administrator,  ought  to  be  paid  outof  the  general 
estate  (h),  but  if  the  fund  has  already  been  completely  severed 
Loxa  the  general  estate,  and  appropriated,  the  costs  of  payment 
in  ought  to  come  out  of  the  fund  itself  (c).  the  costs  of 
paying  the  fund  out  of  Court  generally  fall  upon  the  fund 
itself  {d),  but  the  Court  can,  on  u  pruper  application,  order 
them  to  be  paid  by  the  general  estate,  where  such  general 
estate  remains  in  the  hands  of  the  executor  (c). 

The  trustee  paying  money  into  Court  is  prima  facie 
entitled  to  his  costs  of  payment  in  and  of  his  appearance  on 


(,r)  10  &  1 1  Vict.  c.  96. 

(y)  10  &  1 1  Vict.  c.  98,  8.  2.  As 
to  the  cases  in  which  the  a.^plica- 
tion  can  be  by  summons,  see  post. 

(z)  Ibid. 

(a)  U.  S.  C.  Ord.  LV.  r.  2  (5). 
See  post,  p.  1886. 

(b)  Re  Cawthorne,  12  Beav.  56, 


Re  Jones,  3  Drew.  679. 

(c)  Re  Lorimer,  12  Beav.  521. 

{d)  Re  Dickson,  1  Sim.  37.  i?e 
Ross,  ibid.  Rn  Jones,  mpm.  Re 
Robertson,  6  W.  R.  405.  Re  Wil- 
son, 14  W.  R.  161. 

(e)  Re  Tiick,  L.  R.,  5  Cii.  170. 


m 
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the  petition  or  summons  for  payment  out,  but  the  Court  has 
a  discretion  to  deprive  him  of  costs  if  he  pays  money  in 
vexation  sly  (/),  but  not  when  he  acts  under  a  mere  mis- 
apprehension {</).  Upon  the  application  for  payment  out,  the  •  ; 
jurisdiction  of  the  Court  is  limited  to  the  fund  which  has 
actually  been  brought  into  Court;  and  it  cannot  order 
repayment  by  the  trustees  of  costs  and  expenses  deducted 
by  them  on  the  payment  in ;  if  it  can  be  shown  that  the  costs 
and  expenses  have  been  improperly  retained,  separate  pro- 
ceedings must  be  taken  against  the  trustees  to  recover  the 
amount  {h). 

The  occasions  on  which  trustees  should  pay  funds  in  Trustees 
their  hands  into  Court  have  been  considerably  lessened  by 
the  recent  rules  of  the  Supreme  Court  (/).  Under  Ord.  LV. 
r.  3,  trustees  can  now  obtain  the  directions  of  the  Court 
cheaply  and  quickly,  in  many  cases  in  which  formerly  they 
would  have  been  properly  advised  to  pay  their  funds  into 
Court.  For  instance,  trustees  who  are  desirous  of  ascer- 
taining who  are  the  persons  entitled  to  a  fund,  or  of  having 
the  question  who  are  entitled  to  the  fund  determined  by  the 
Court,  should  not  pay  the  fund  into  Court  under  the  Trustee 
Belief  Acts  (/c),  but  should  take  out  a  summons  under 
Ord.  LV.  r.  8  (/),  to  have  such  persons  ascertained  by  the 
Court  (»i).  Trustees  should  also  remember  that  the  pay- 
|ii(')l|;  of  funds  into  Court,  and  the  subsequent  application 
for  hayinent  oat  of  Court,  are  expensive  processes  which 
ouglit  to  be  avoided,  in  the  interests  of  their  cestui  que  trust, 
where  any  other  reasonable  and  safe  course  is  open  to 
them. 

An  executor  and  administrator  is  entitled,  after  taking 
reasonable  means  of  ascertaining  the  debts  owing  by  the  dead 
man,  to  distribute  the  balance  of  the  estate  amongst  the 
beneficiaries. 


!1 

■Ml 


(/)  See  Morgan's  Chancery  Acts, 
nth  etlit.  54. 
(y)  lie  Jenkins,  3  N.  B.  408.    , 
(/()  Re.  Piuket's  Will,  39  Ch.  D. 

8o;i, 


(t)  Tf.  S.  0.  iBS.i". 

(k)  Supra,  p.  1817  e<  seq. 

(0  See  suimi,  i)p.  1806,  1807. 

(m)  Be  Giles,  66  L,  J.  Ch.  fl05. 
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By  22  k  23  Vict.  c.  85,  s.  29,  it  is  enacted  lijat  "  where  an 
executor  or  administrator  shall  have  given  such  or  the  like 
notices  as  in  the  opinion  of  the  Court  in  which  such  executor 
or  administrator  is  sought  to  be  charged,  would  have  been 
given  by  the  Court  of  Chancery  in  an  administration  suit  (n), 
for  creditors  and  others  to  send  in  to  tiio  executor  or 
administrator  their  claims  against  the  estate  of  the  testator 
or  intestate,  such  executor  or  administrator  shall,  at  the 
expiration  of  the  time  named  in  the  said  noticts  or  the  last 
of  the  said  notices  for  sending  in  such  claims,  be  at  liberty 
to  distribute  the  assets  of  the  testator  or  intestate,  or  any 
part  thereof,  amongst  the  parties  entitled  thereto,  having 
regard  to  the  claims  of  which  such  executor  or  administrator 
has  then  notice,  and  shall  not  be  liable  for  the  assets  or  any 
part  thereof  so  distributed  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice  at  the 
time  of  distribution  of  the  said  assets  or  a  part  thereof,  as 
the  case  may  be  ;  but  nothing  in  the  present  Act  contained 
shall  prejudice  the  right  of  any  en  iitor  or  claimant  to  follow 
the  assets  or  any  part  thereof  into  the  hands  of  l^io  person  or 
persons  who  may  have  received  the  same  respectively  "  (o). 

The  section  applies  to  claims  of  next  of  kin  as  well  as 
creditors  (p).  But  of  course  does  not  protect  executors 
ai^ainst  claims  of  which  they  have  notice  {q).  It  protects 
them  whether  they  have  paid  over  the  legacies  or  only  appro- 
priated them  (/). 

There  are  several  ways  in  which  the  opinion  and  directions 


(n)  Aa  to  ailverti^^ements,  see 
R.  S.  C.  Ord.  LV.  r.  44.  See  also 
Wood  V.  Weij^litm  m,  L.  R.  13  Eq. 
434,  and  Dan.  Ch.  Pr.  6th  edit, 
1014.  There  is  no  rule  of  practice 
that  in  every  case  the  advertisement 
muHt  be  inserted  in  the  "  Times  " 
or  some  other  Londnii  daily  ncws- 
pa)>er,  in  addition  lo  the  "London 
Gazette":  Re  Bracken,  43  Ch. 
D.  1.    Sec  alsir  :nde.  pp.  1206, 1207. 

(o)  Sect.  27  «>t'  thia  Act  enables 


executors  and  administrators  to 
distribute  the  dead  man's  estate 
after  providing  for  liahilities  on 
leaseliolds  hehl  by  him. 

(p)  Newton  v.  Sherry,  1  C.  P. 
D.  246. 

(5)  Re  Land  Credit  of  Ireland, 
W.  N.  1872,  p.  210.  Wood  v. 
Wood,  21  W.  R.  135. 

(r)  Clegg  V.  Eowland,  L.  R.  3 
Eq.  368.  Hunter  v.  Young,  4  Ex. 
D.  256. 
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of  the  Court  can  be  obtained  where  the  parties  interested  are 
agreed  as  to  the  point  which  they  wish  to  be  decided,  without 
{;oing  to  the  expch  ^o  of  an  action  protracted  through  all  its 
stages.  Two  of  the  methods  only  are  specially  applicable  to 
proceedings  by  and  against  executors  or  administrn t ors,  but 
as  all  can  m,  and  often  are,  used  by  executors  and  adminis- 
trators, it  will  1)6  useful  to  mention  all  of  them. 

1.  By  section  30  of  Lord  <f.  Leonards'  Act  (22  .t  23  Vict, 
c.  35),  it  i^  provided  that  "  any  trustee,  executor,  or  adminis- 
trator shall  be  at  liberty  without  the  institution  of  a  suit,  to 
apply  I'v  petition  to  any  judji^o  of  the  Hi^li  Court  of  Chancery, 
or  by  summons  upon  a  written  statement  to  any  such  judije 
at  chambers,  for  the  opinion,  advice,  or  direction  of  suoli 
judge  on  anyquestii  ;i  respecting  he  management  or  adminis- 
tration of  the  trust  propc,  y  or  the  assets  of  any  testator  >r 
intestate,  such  application  to  be  served  upon,  or  the  hearm. 
thereof  to  be  attended  by,  all  persons  interested  in  s^iich 
application,  or  such  of  ihem  as  the  said  judge  shall  think 
expedient ;  and  the  trustee,  executor  or  administrator  acting 
upon  the  opinion,  advice,  or  direction  given  by  the  said  judge 
shall  be  deemed,  so  far  as  regards  his  own  responsibility,  to 
have  dischargC'1  his  duty  as  such  trustee,  executor  or  admin- 
istrator in  the  subject-matter  of  the  said  application :  Pro- 
vided, nevertheless,  that  this  Act  shall  not  extend  to  indemnify 
any  trustee,  executor,  or  administrator  in  respect  of  any  act 
done  in  accordance  with  such  opinion,  advice,  or  direction  as 
aforesaid,  if  such  truetee,  executor,  or  administrator  shall 
have  been  guilty  of  any  fraud,  or  wilful  concealment  or 
misrepresentation  in  obtaining  such  opinion,  advice,  or 
direction ;  and  the  costs  of  such  application  as  aforesaid 
shall  be  in  the  discretion  of  the  judge  to  whom  the  said 
application  shall  be  made." 

Rules  19 — 22  of  Order  LIL  of  the  Rules  of  the  Supreme 
Court,  1883,  prescribe  the  form  of  applying  for  advice  of  the 
judge  under  the  above  section. 

It  has  been  held  that  the  Court  will  not,  upon  a  petition 
or  summons  presented  by  a  trustee  or  executor  under  this 
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enactment,  construe  an  instrument  or  make  any  order  affect- 
ing the  rights  of  parties,  decide  questions  of  detail  where 
affidavits  are  required,  or  decide  questions  of  considerable 
difficulty,  nor  will  it  pronounce  an  opinion  on  a  hypothetical 
case  (s).  Such  a  petition  or  summons  {t)  should  relate  only 
to  the  management  and  administration  of  the  trust  property 
in  the  manner  which  will  be  most  for  the  advantage  of  the 
parties  beneficially  interested  {u). 

2.  By  application  by  originating  summons  under  Ord.  LV. 
r.  3.  The  cases  in  which  the  opinion  and  directions  of  the 
Court  can  be  obtained  on  originating  summons  will  be  found 
dealt  with  in  an  earlier  part  of  this  chapter.  This  mode  of 
procedure  is  so  much  cheaper  that  it  has  practically  rendered 
obsolete  the  procedure  under  Lord  St.  Leonards'  Act. 

3.  By  special  case.  A  special  method  of  obtaining  the 
opinion  of  the  Court  by  means  of  a  special  case  was  provideu 
by  the  13  &  14  Vict.  c.  85  {x).  The  statute  was  repealed  by 
4G  &  47  Vict.  c.  49,  but  its  provisions  are  kept  alive  by 
Ord.  XXXIV.  r.  9,  which  provides  :  "Any  special  case  may 
hereafter  be  stated,  for  the  same  purposes  and  in  the  same 
manner  as  was  provided  by  the  Act  13  &  14  Vict.  c.  35,  and 
the  same  jball  be  deemed  to  be  a  special  case  stated  in  a 
matter  within  the  meaning  of  the  order  "  (y). 

4.  On  statement  of  claim.  Under  the  new  practice  of  the 
rules  of  the  Supreme  Court  the  institution  of  aa  action  is 
a  not  very  expensive  procedure,  and  where  the  facts  can  be 
agreed  on  between  the  parties  they  can  be  stated  in  the 
plaintiff's  statement  of  claim,  and  the  action  brought  on  for 
hearing  on  the  facts  so  stated.  In  an  action  so  instituted, 
the  Court  has  full  jurisdiction  over  the  whole  matter,  and 
can  make  binding  declarations  of  right  (s). 


(»)  See  hereon  Morgan's  Chan- 
cery Acts,  6th  edit,  p,  103. 

(t)  The  petition  or  statement 
should  be  sifjned  by  counsel: 
23  &  24  Vict.  c.  38,  s.  9. 

(m)  Re  Lorenz,  1  Dr.  &  Sm.  401, 
•per  Kindersley,  V.-C.  See  also  Re 
Hooper's  Will,  7  Jur.  N.  S.  595. 


(x)  See  sects.  1  and  15. 

(y)  For  the  practice  under  the 
13  &  14  Vict.  c.  35,  see  Morgan's 
Chancery  Acts,  5th  edit.  p.  118. 
And  see  also  Ann.  Pr.  1893, 
p.  635. 

(«)  See  Ord.  XXV.  r.  5. 
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5.  The  questions  may  be  raised  on  issues  of  fact  without 
pleadings  (a).  As  this  method  presents  no  special  advan- 
tage to  executors  or  administrators,  no  further  mention  nee  1 
here  be  made  of  it. 

The  Court  has  sometimes  on  the  principle  of  salvage,  Salvage  cases. 
authorized  an  expenditure  out  of  capital,  for  the  pui'pose  of 
preventing  loss  or  destruction  to  settled  property,  which 
ordinarily  should  be  paid  for  out  of  income.  In  a  recent 
case  (&),  Kekewich,  J.,  authorized  trustees  of  a  settlement  to 
lay  out  800Z.,  part  of  settled  personalty,  in  repairs  and  im- 
provements on  a  farm  forming  pai-t  of  the  real  estate  com- 
prised in  the  same  settlement.  This  expenditure  was 
authorized  on  evidence  that  the  farm  could  not  be  let  or  sold, 
and  that  it  would  deteriorate  unless  the  repairs  were  done, 
and  that  the  tenants  for  life  could  not  make  the  expendi- 
ture out  of  their  income  (c).  The  principle  seems  to  have 
been  carried  to  its  fullest  extent  in  the  case  of  Re  Houm'- 
hold,  (d)  where  V.-C.  Bacon,  in  exercise  of  such  a  jurisdic- 
tion, authorized  the  trustees  of  real  and  personal  estate 
devised  and  bequeathed  on  trust  for  a  father  for  life,  with 
remainder  to  his  children,  to  advance  part  of  the  money  to 
the  father  (the  tenant  for  life)  for  the  purpose  of  stocking 
nnd  cultivating  a  farm  forming  part  of  the  real  estate,  the 
evidence  showing  that  the  farm  could  not  be  let  at  a  remune- 
rative rate,  and,  unless  the  advance  was  made,  the  farm  would 
go  out  of  cultivation  and  deteriorate  in  value. 

In  the  case  of  Re  Crawshaw  (e)  an  application  was  made  f =''*=  "^ , 
to  the  Court  to  sanction  the   sale  of  large  businesses,  in  businesf  to 
which  the   testator  was   interested,   to   a   limited  company 
formed  for  the  object  of   acquiring    such   businesses.     The 
testator  had  given  large  legacies,  some  of  which  were  settled, 
and  the  evidence  showed   that   it  was  impossible  to  satisfy 


(a)  Ord.  XXXIV.  rr.  9—12. 

(i)  Conway  v.  Fenton,  40  Ch.  D. 
112. 

(c)  See  also  Frith  v.  Cameron, 
21  Ch.  D.  786.    Re  Jackson,  21 

W.E. — VOL.  II. 


Ch,  D.  780.  Glover  v.  Barlow,  21 
Ch.  D.  788,  note.  Re  Household, 
27  Ch.  D.  553. 

(rf)  27  Ch.  D.  553. 

(e)  60  L.  T.  357. 
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the  testator's  creditors  and  beneficiaries  without  a  realization 
of  the  testator's  partnership  businesses  and  properties,  and  it 
was  considered  that  such  businesses  and  property  if  sold  at 
once  would,  in  consequence  of  trade  depression,  be  sold  at  a 
serious  sacrifice.  The  proposed  scheme  provided  that  the  pro- 
posed company  should  pay  for  the  businesses  and  property  by 
meanr  of  debentures  and  fully  paid-up  shares  in  the  company, 
which  TS  ere  to  be  appropriated  to  the  persons  entitled  to  the 
pecuniary  legacies  or  their  trustees.  The  Will  contained  a 
power  to  inve':t  in  "  the  stocks,  funds,  shares  and  debentures, 
mortgages  or  securities  of  any  corporation  or  com^  -fly." 
North,  J.,  held  that  he  had  no  jurisdiction  to  sanction  t!ie 
scheme,  which  he  thought  an  alteration  of  the  trusts  of  the 
Will,  the  investment  clause  only  contemplating  a  going  com- 
pany, but  he  gave  leave  to  apply  to  Parliament  for  a  private 
Act  authorizing  the  carrying  out  of  the  proposed  scheme. 

The  ground  on  which  North,  J.,  held  that  the  investment 
clause  did  not  apply,  namely,  that  the  power  contemplated  a 
sale  to  a  going  company,  not  to  a  company  merely  formed  to 
define  and  limit  the  liability  of  the  persons  already  interested 
in  the  partnership  business,  seems  a  narrow  one,  and  the  same 
remark  applies  to  another  ground  stated  '  ^  his  Lordship, 
that  the  power  contemplated  a  saie,  and  by  the  scheme  the 
parties  would  not  sell  but  retain  the  property  in  specie,  as 
wherever  property  is  sold  for  shares  in  a  company  the  seller 
to  some  extent  retains  an  interest  in  the  property  sold.  The 
cases  in  which  the  Court  has  exercised  its  original  jurisdic- 
tion over  settled  property  in  order  to  prevent  its  loss  or 
destruction  do  not  appear  to  have  been  cited  in  Ee  Crow- 
nhaw  (/),  but  the  principle  embodied  in  them  would  seem  to 
apply  to  such  a  case. 

(/)  60L.  T.  357. 
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BOOK    THE    SECOND. 

OF  REMEDIES   AGAINST   EXECUTORS   AND   ADMINISTRATORS. 

In  the  last  place,  it  is  proposed  to  treat  of  the  Remedies 
against  execute's  and  administrators,  by  means  of  which 
their  various  duties  and  liabilities  may  be  enforced  in  the 
Queen's  Bench  and  Chancery  Divisions  of  the  High  Court 
of  Justice  respectively. 

Before  entering  on  this  subject,  it  may  be  remarked,  that  Foreigu 
no  suit  can  be  brought  against  any  executor  or  administrator, 
in  his  official  capacity,  in  the  Court  of  any  country  but  that 
from  which  ho  derives  his  authority  to  act  by  virtue  of  the 
probate  or  letters  of  administration  there  granted  to  him  (a). 
Therefore,  if  a  foreign  creditor  wishes  a  suit  to  be  brought 
here,  in  order  to  reach  the  effects  of  a  deceased  testator  or 
intestate  situate  in  England,  it  will  be  necessary,  before  the 
suit  can  be  maintained,  notwithstanding  an  executor  or 
administrator  has  been  appointed  abroad,  that  an  English 
personal  representative  should  also  be  duly  constituted  by 
grant  from  the  Probate  Court  here ;  for  the  foreign  executor 
or  administrator  is  not  liable  to  be  sued,  in  his  official 
character,  in  this  country  (6).  But  it  must  be  observed, 
that  if  he  should  collect  the  effects  or  debts  of  the  deceased 
found  or  due  in  England,  witliout  taking  out  letters  of 
administration  here,  he  would  thereby  become  liable  as 
executor  de  son  tort,  to  the  extent  of  the  assets  so  received 
by  him  (c). 


(a)  Story'sConfl.  8.  513. 

lb)  Tyler  v.  Bell,  1  Keen,  826, 
S29.  Story's  Confl.  bs.  613,  514. 
Flood  V.  Patterson,  29  Beav.  295. 

(c)  See  ante,  pp.  208,  209.  But 
in  a  suit  in  equity,  the  presence  of 


an  executor  de  son  tort  in  Court 
will  not  dispense  with  that  of  a 
reguki  representrttive  :  Penny  v. 
Watts,  2  Phill.  Ch.  C.  152.  See 
post,  pp.  1912,  1914. 
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No  action  lay 
at  common  law 
against  an 
executor  in 
which  the 
testator  could 
have  waged 
his  law. 


Action  of 
account. 


No  action  at 
law  lies 
agiiinst  an 
executor  for 
a  general 
legacy : 
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CHAPTER  THE   TIRST. 

OF   BEMEDIES   AGAINST   EXECUTORS   AND   ADMINISTRATORP 

AT   LAW. 

An  action  of  debt  did  not  formerly  lie  against  an  executor 
or  administrator  upon  a  simple  contract,  when  the  testator 
or  intestate  could  have  waged  his  law  (a). 

But  stat.  3  &  4  Wm.  TV.  c.  42,  s.  13,  abolished  wager  of 
law,  and  by  s.  14  enacted  that  "  an  action  of  debt  on  simple 
contract  shall  be  maintainable  in  any  Court  of  Common  Law 
against  any  executor  or  administrator." 

No  action  of  account  lay  against  an  executor  or  adninis- 
trator  at  common  law ;  because  the  account  rested  in  the 
piivity  and  knowledge  of  the  deceased  only  (6) :  But  this 
action  was  given  by  stat.  4  &  5  Ann.  c.  16,  s.  27. 

An  action  does  not  lie  against  an  executor  for  a  general 
legacy  (r)  even  though  he  may  have  expressly  promised  to 
pay  (d). 

And  an  action  at  law  for  a  distributive  share  of  an 
intestate's  property  cannot  be  maintained  against  the  per- 
sonal representative,  although  he  may  have  expressly  pro- 
mised to  pay(e). 


(a)  Barry  v,  Robinson,  1  N.  R. 
£03. 

(h)  Co.  Litt.  89,  6.     2  Inst.  404. 

((•)  Deeks  v.  Strutt,  5  T.  R.  690. 

{(l)  Jones  V.  Tanner,  7  B.  &  C. 
542. 

(e)  See  Accord.  Holland  v.  Clark, 
1  Y.  &  C.  Ch.  C.  161,  167,  per 
Knight  Bruce,V.-C.  See  also  John- 
son V.  Johnson,  3  B.  &  P.  l'J9, 
wlu're  Lord  Alvanlcy,  C.  J.,  ob- 


served that,  "  if  an  executor,  think- 
ing that  he  has  settled  the  aihm 
of  his  testator,  pay  the  legacies,  I 
have  no  difficulty  in  saying  that  a 
Court  of  Common  Law  would  not 
entertain  an  action  for  money  Lad 
and  received  against  a  legatee, 
since  such  a  Court  cannot  tiikc 
into  consideration,  as  a  Court  of 
Equity  would  do,  the  mode  in 
which  the  funds  might  have  been 
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But  the  law  is  different  with  '•espect  to  specific  legacies  ;  secu»,  as  to  a 
for,  after  an  assent  by  an  executor  to  a  specific  legacy,  he  is  af^,  aasent : 
i'leorly  liable  at  law  to  an  action  by  the  legatee ;  because  the 
interest  in  any  specific  thing  bequeathed  vests  at  law  in  the 
lejjtttee,  upon  the  assent  of  the  executor  (/).  Therefore,  a 
devisee  of  chattel  leaseholds  may  bring  an  action  to  recover 
them  against  the  executor,  after  an  assent  by  him  to  the 
bequest  {g).  So  an  action  of  trover  will  lie  f  >r  a  specific 
legacy,  after  the  executor  has  assented  Qi). 

It  must  ako  be  observed,  that  executors  may,  by  arrange-  or  where  he 
rnent  with  the  legatees,  cease  to  hold  the  money  bequeathed  hof/tho 

in  their  character  of  executors ;  in  which  case  they  are  ob-  """^ey  as 

''  executor : 

viously  liable  to  be  sued  at  law;  Thus,  in  Gregory  v. 
Harman(i),  the  plaintiff  and  three  others  being  lesiduary 
legatees  under  the  Will  of  one  T.  P  ,  the  defendants,  as  bhe 
executors  named  in  the  Will,  accounted  with  them,  urd 
having  paid  to  the  latter  the  respective  sums  due  to  them 
thereon,  took  from  them,  and  from  the  plaintiff,  a  release, 
but  did  not  pay  the  plaintiff  his  share,  he  having  consented 
to  allow  it  to  remain  in  their  hands.  And  it  was  held,  that 
the  money  not  being  retained  by  the  defendants  iu  their 
character  of  executors  the  plaintiff  was  entitled  to  recover  it 
in  an  action  at  law.  Again,  in  Hart  v.  Minors  0)>  E.  by 
Will  bequeathed,  subject  to  debts  and  legacies,  the  residue 
of  his  personal  estate  to  his  executors,  upon  trust  to  divide 
the  same  into  two  equal  parts,  and  to  divide  one  of  such 
parts  into  six  equal  shares,  and  to  pay  one  of  such  shares 
unto  each  of  his  cousins,  E.  T.,  J.  W.,  and  J.  H.,  and  the 
remaining  shares  as  therein  mentioned,  and  appointed  M.  his 
executor,  who  duly  proved  the  Will :  M.,  having  taken  upon 
himself  the  execution  of  the  Will,  called  a  meeting  of  the 
residuary  legatees,  at  which  J.  H.  was  present,  and  exhibited 
an  account,  charging  himself  with  assets,  and  paid  some  of 


1 


,'l 


'.1 


applied."    See  as  to  an  action  for 
ii  legacy  charged  on  land,  Braith- 
waite  V.  Skinner,  6  M.  &  W.  313. 
(/)  AnU,  p.  1231. 


(o)  Doe  V.  Guy,  3  East,  120. 
{h)  Williams  v.  Lee,  3  Atk.  223. 
(i)  1  Moore  &  P.  209. 
Ij)  2  Crompt,  &  M.  700. 
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Of  Remedies  against  Executors  and  [Pt.  v.  Bk.  ii. 

the  legatees  the  greater  portion  of  their  share  of  the  residue, 
and  was  ahout  to  pay  J.  H.,  hut  was  prevented  from  so 
doing:  Another  meeting  was  afterwards  called,  at  which 
J.  H.  was  not  present,  when  the  executor  exhibited  another 
account,  charging  himself  with  assets,  and  crediting  himself 
with  payments  and  disbursements,  and,  amongst  others 
with  having  paid  "  cash  for  legacy  duties :  "  To  this  was 
appended  a  supplemental  account,  containing,  amongst 
others,  the  following  item :  "  Bj  cash  retained  for  J.  H., 
1791.  10s. :  "  In  an  action  for  money  had  and  received,  and 
on  an  account  stated,  brought  by  J.  H.  against  the  executor 
to  recover  the  amount  of  the  legacy,  it  was  hold  by  the 
Barons  of  the  Exchequer,  that  the  action  was  maintainable, 
on  the  ground  of  a  certain  sum  having  been  received  and 
retained  by  the  defendant  for  the  plaintiff's  use,  by  which 
the  defendant  ceased  to  hold  the  money  in  his  character  of 
executor  (k). 

The  jurisdiction  of  the  County  Courts  is,  by  stat.  51  &  52. 
Vict.  c.  43,  s.  68,  extended  to  the  recovery  of  a  demand  not 
exceeding  501.,  for  the  amount  or  part  of  the  amount  of  a 

able  in  County   distributive  share  under  an  intestacy,  or  of  any  legacy  under 

^""'^-  a  Will  (I). 

Where  money  is  bequeathed  to  an  executor  iu  trust,  that 
is,  where  he  has  trusts  to  perform  with  respect  to  the 
bequest  which  do  not  form  part  of  the  ordinary  duties  of  an 
executor,  the  case  is  not  within  section  58  (m),  but  a  bequest, 
though  made  in  terms  to  an  executor  in  trust,  will  be  within 


61  &  52  Vict. 
c.  43: 

legacy,  &c., 
not  exceeding 
50i.  recover- 


i 


(k)  See  also  Gorton  v.  Dyson, 
1  Brod.  &  Bing.  219.  Moert  v. 
Moessard,  1  Moore  &  P.  8.  Rose 
V.  Savory,  2  Bing.  N.  S.  146. 
Wasney  v.  Earnshaw,  4  Tyrwh. 
806.  Roper  v.  Holland,  3  A.  &  E. 
99.  Edwards  v.  Bates,  7  M.  &  Gr. 
590.  Bartlett  v.  Dimond,  14  M.  & 
W.  49, 56.  Pardee  v.  Price,  16  M. 
&  W,  459,  by  Rolfe,  B.  Bond  v. 
Nurse,  10  Q.  B.  244.    Edwards  v. 


Lowndes,  1  E.  &  B.  81.  Topliam 
V.  Morecroft,  8  E.  &  B.  972. 

(I)  The  County  Court  has  also,, 
by  sect.  67  of  the  same  statute, 
jurisdiction  in  administrations  and. 
execution  of  trusts  to  the  extent  ol 
5001. 

(m)  Hewston  v.Phillips,  1 1  Exch. 
699.  See  further,  as  to  what  is  a 
claim  for  a  legacy,  Longbottom.  v.. 
Longbottom,  8  Exch.  203. 


■^ 
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the  section  if  the  executor  has  reaDy  nothing  more  to  do  than 
he  would  be  hound  to  do  upon  a  simple  bequest  to  a  legatee  («). 
And  all  cases  involving  the  execution  of  trusts  within  and  to 
the  amount  of  500i.  are  within  the  Equity  jurisdiction  con- 
ferred on  the  County  Courts  by  section  67. 

It  has  been  shown,  that  in  the  case  of  an  action  brought  Parties. 
hi  executors,  they  should  all  join,  whether  they  have  adminis- 
tered or  not  (o).  But  the  rule  as  to  joinder  was  different  in 
actions  against  executors  or  administrators:  Therefore, 
where  the  defendant  pleaded  in  abatement  that  he  had  one 
or  more  co-executors  who  ought  to  be  joined,  he  must 
have  averred,  not  only  that  the  co-executor  was  alive  {p),  but 
that  he  had  adminintered  ;  because  it  was  only  necessary  to 
sue  so  many  of  the  executors  as  had  administered  {q). 

Formerly  in  an  action  against  a  married  woman  executrix, 
the  husband  must  have  been  joined  as  a  defendant,  but  now 
by  the  Married  Women's  Property  Act,  1882,  sect.  18,  a 
married  woman  who  is  an  executrix  or  administratrix  alone  or 
jointly  with  any  other  person  or  persons  may  sue  or  be  sued 
without  her  husband  as  if  she  were  a  feme  sole. 

If  one  of  two  executors  dies,  an  action  cannot  be  brought 
against  the  surviving  executor  and  the  executor  of  the 
deceased  executor,  but  must  be  against  the  survivor  alone  (r). 

By  K.  S.  C.  1883,  Ord.  III.  r.  4,  it  is  provided  that  if 


M 


'i; 


(n)  Pears  v.  Wilson,  6  Exch. 
833.  See  also  i?e  Fuller,  2  E. 
&  B.  573.  The  Coiinty  Court  may 
well  try  a  question  of  devastavit  in 
such  a  suit :  Winch  v.  Winch,  13 
C.  B.  128.  The  grant  of  letters  of 
administration  is  part  of  the  cause 
of  action  :  Be  Fuller,  2  E.  &  B.  573. 

(o)  This  however  is  subject  to 
the  operation  of  E.  S.  C.  1883, 
Ord.  XVI.  r.  11,  ante,  p.  1777. 

(p)  Hilbert  v.  Lewis,  1  Freem. 
268.  Pleas  in  abatement  are  now 
abohshed.    See  ante,  p.  1777. 

(q)  Bro.  Exors.  20, 88.    Wentw. 


Off.  Ex.  206,  14th  edit.    Swallow 
t'.  Eniberson,  1  Lev.  161. 

(r)  1  KoU.  Abr.  928,  tit.  Exors. 
(Z).  But  if  the  executor  of  the 
executor  administer  with  the  other, 
an  action  lies  against  both  as  exe- 
cutors :  Ibid.  It  is  not  necessary 
as  a  rule  in  an  action  for  an  ac- 
count in  the  Chancery  Division  to 
add  the  representative  of  a  deceased 
executor  as  a  party,  but  where  it  is 
desirable  to  join  such  representative 
il.  S.  C.  1883,  Ord.  XVI.  r.  11,  or 
r.  48  may  be  applied.  lie  Harrison, 
[1891]  2  Ch.  349. 
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Statement  of 
claim. 


n  defendant  is  sued  in  a  representative  capacity,  the  indorse- 
ment of  claim  must  show  in  what  capacity  he  is  sued. 
And  by  Ord.  XVI.  r.  8,  it  is  provided  that  trustees, 
executors  and  administrators  may  he  sued  on  behalf  of,  or 
as  representing  the  property  or  estate  of  which  they  are 
trustees  or  representatives  without  joining  any  of  the  persons 
beneficially  interested  in  the  trust  or  estate,  and  shall  be 
considered  as  representing  such  persons ;  but  the  Court  or 
a  Judge  may,  at  any  stage  of  the  proceedings,  order  any 
of  such  persons  to  be  made  parties,  either  in  addition  to  or 
in  lieu  of  the  previously  existing  parties  (s). 

There  seems  no  reason  why  a  plaintiflF  should  not  obtain 
judgment  under  Ord.  XIV.  against  an  executor  who  does  not 
set  up  a  defence  of  flene  administravit,  although  an  executor 
can  of  cot  se  obtain  leave  to  defend  more  readily  than  his 
testator  could  have  done.  When  the  executor  successfully 
sets  up  plene  administradt  it  would  seem  to  have  been  de- 
cided at  Chambers  that  the  plaintiiF  is  entitled  to  a  judgment 
with  costs  against  future  assets  quando  acciderint,  but  that 
the  executor  is  entitled  to  costs  of  action  as  against  the 
plaintiff  (t). 

Service  on  one  of  two  co-executors,  who  are  in  possession 
01  the  premises,  would  seem  to  be  a  sufficient  service  in  an 
action  for  recovery  of  land  («). 

In  an  action  against  an  executor,  as  such,  he  must  b^ 
named  executor,  as  it  is  provided  by  Ii.  S.  C.  1883,  Ord.  III. 
r.  4,  that  if  the  defendant  or  any  of  the  defendants  is  sued 
in  a  representative  capacity,  the  indorsement  shall  shew  in 
manner  appearing  by  such  of  the  forms  in  Appendix  A. 
Part  III.  sec.  VII.  as  shall  be  applicable  to  the  case,  or  by  any 
other  statement  to  the  like  effect,  in  what  capacity  the 
defendant  is  sued.  And  this  was  so  before  the  Judicature 
Act  (w).  Under  the  law  as  it  existed  prior  to  the  Judicature 
Act  it  was  settled  that  if,  upon  the  whole  matt'^r,  the  plaintiff 


(«)  See  ante,  p.  1778. 
(«)  See  Annual  Practice,  1893, 
p.  312. 


{u)  Doe  d.  Strickland  v.  Roe, 
4  D.  &  L.  431. 

(v)  Com.  Dig.  Pleader  (2  D.  2). 
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had  declared  against  the  defendant  as  executor,  it  was  con- 
sidered that  the  judgment  might  well  bo  dc  bonis  testatonn, 
4ilthoagh   the  defendant   was   not   named   executor    at    the 
beginning  of  the  declaration  {x)  :  Thus  it  was  enough  in  an  Pmctice  prior 
action  of  covenant  on  a  demise  to  the  testator,  to  state  that   (^^j"  "'*"'' 
be  made  his  Will  and  appointed  the  defendant  hia  executor,  how  .lefemlant 
who  entered  and  was  possessed  as  executor ;   for  this  aver-  m  executor, 
ment  might  be  traversed  by  the  defendant  (?/). 

Formerly  a  plaintiff  could  not  have  an  action  against  a  Jcpimlcrof 
defendant  to  charge  him  as  executor,  and   also  in  his  own 
light :  for  the  judgment  in  the  one  case  was  de  bonis  propriis, 
and  in  the  other  de  bonis  testator  is  (z). 

But  now  by  R.  S.  C.  1883,  Ord.  XVIII.  r.  5,  it  is 
provided  that  "  Claims  by  or  against  an  executor  or  adminis- 
trator as  such  may  be  joined  with  claims  by  or  against 
him  personally,  provided  the  last-mentioned  claims  are 
alleged  to  arise  with  reference  to  the  estate  in  respect  of  which 
the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or 
ndministrator  "(^z).  With  regard  to  the  corresponding  rule 
of  the  Rules  of  1875  (Ovd.  XVII.  r.  5),  Hall,  V.-C,  made 
the  following  observations  in  Padwick  v.  Scott  (a):  "In 
suing  an  executor  or  administrator  it  frequently  becomes 
a  question  whethor  he  should  be  sued  as  legal  personal 
representative  or  personally  ;  and  the  minds  of  the  framers  of 
Order  XVII.  Rule  5,  were  directed  to  Ashby  v.  Ashby  (b),  and 


{x)  Dean  of  Bristol  v.  Guyos,  1 
.Sauiid.  112,  a.  llann  v.  Huj^hes, 
4  Bro.  P.  C.  27,  Toml.  edit.  Com. 
Dig.  Abatement  (F.  in).  J  bid. 
Pleader  (2  D.  2) 

(y)  Holliday  v.  Fletcher,  2  Lord 
Raym.  1510.  S.  C.  2  Stra.  781. 
If  ihfc  plaintiff  declared  in  the  debit 
and  dulinet  against  an  executor  or 
administrator,  in  cases  where  he 
ought  to  have  sued  in  the  detinet 
only,  the  declaration  was  bad  on 
demurrer ;  though  it  was  aided  by 
verdict :  Fruen  v.  Porter,  1  Sid. 
370.    But  it  was  held  in  Wilson 


V.  Hobday,  4  M.  &  S.  120,  that  no 
objection  could  be  made  to  a  decla- 
ration in  the  detinet,  which  might, 
and  strictly  ought  to  have  been 
laid  in  the  debet  and  detinet ;  for  a 
party  might  abridge  his  demand, 
though  he  could  not  extend  it. 

(s)  Herrenden  v.  Palmer,  Hob. 
88.     Hall  V.  Huffam,  2  Lev.  288. 

{zz)  It  has  been  held  that  this 
rule  does  not  apply  to  counter- 
claims, Macdonald  v.  Carington, 
4  C.  P.  D.  28. 

(a)  2  C.  D.  736,  743. 

(6)  7  B.  &  C.  448.  Ante,  p.  1664. 
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casos  of  tho  same  class,  where  tho  executor  or  adminiHtmtor 
has  been  dealing  with  the  assets,  or  making  contracts  in 
the  course  of  administration  properly  and  fairly  iu  bis 
character  of  executor  or  administrator,  and  then  it  beconicH 
a  question  whether,  tho  contracts  being  personally  entered 
into  by  him,  he  should  be  sued  in  his  character  of  legal 
personal  representative  or  in  his  personal  character,  bcin" 
left  afterwards  to  get  payment  if  he  could  out  of  the  asHetsi 
ill  a  course  of  administration.  The  object  of  that  clause  wus 
to  get  over  such  difficulties." 

In  an  action  against  an  executor  or  administrator,  the 
defendant  may  plead  any  matter  which  the  testator  or 
intestate  might  have  pleaded  (c) ;  and  in  addition  thereto  be 
may  specifically  deny  the  character  in  which  he  is  sued, 
which  was  formerly  done  by  pleading  nc  nnqnes  creditor  or 
administrator ;  or  admitting  it,  he  may  plead  that  he  has  no 
assecs  iu  his  hands,  and  that  either  generally,  or  specially, 
with  the  exception  of  assets  to  a  certain  amount,  which  are 
not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead  a 
retainer  to  pay  his  own  debt  of  equal  or  superior  degree,  or 
debts  of  a  superior  degree  due  to  third  persons  {d). 

Unless  a  devastavit  is  suggested,  a  plea  by  an  executor  or 
administrator  of  his  own  bankruptcy  is  not  pleadable:  as 
the  pi'oceedings  in  bankruptcy  would  not  bind  any  effects, 
upon  which,  if  the  plaintiff  obtained  judgment  and  execution, 
the  sheriff  would  have  a  right  to  levy  under  aji.fa.  (e). 

If  there  are  several  executors,  they  may  plead  different 
pleas ;  and  that  which  is  most  to  the  testator's  advantage 
shall  be  received.  Therefore,  in  an  action  of  assumpsit 
against  four  executors,  upon  a  promise  made  by  the  testator, 
if  one  executor  acknowledges  the  action,  and  the  other  three 
plead  non-assumpsit,  their  plea  shall  be  received  (/).    Hence, 


(c)  Cora.  Dig,  Pleader  (2  D.  8). 
Id)  Tidd,  644,  9th  edit, 
(e)  See  Serle  v.  Bradshaw,  2  Cr. 
&  Mces.  148.    Ante,  p.  559. 
(/)  ChaflFe  v.  Kelland,  1  Boll. 


Abr.  929,  tit.  Exors.  (A.),  pi.  1. 
Wentw.  Off.  Ex.  212,  14th  edit. 
Elwell  V.  Quash,  1  Stra.  20.  So  if 
two  executors  have  judgment,  and 
the  one  prays  a  capias,  and  the 
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if  a  warrant  of  attorney  be  given  by  one  of  several  executors 
to  confess  judgment  against  them  all,  the  Courts  will  order 
it  to  be  delivered  up  (//).  So  where  one  executor  pleaded  a 
good  plea,  and  the  other  a  bad  one,  on  demurrer,  judgment 
waH  given  in  C.  B.  for  both  the  defendants  ;  but  it  was  reversed 
oil  error,  and  a  new  judgment  given  for  the  plaintiff  against 
one  executor  only  (h). 

\Mictti  HCiveral  executors  plead  a  release  to  the  testator  or 
to  themselves,  and  one  of  them  afterwards  makes  default, 
this  shall  not  be  a  total  default  in  the  defendants,  so  as  to 
induce  a  judgment  against  them  (i). 

If  the  defendant  intends  to  deny  his  being  executor  or  pioaofn« 
administrator,  he  must  plead  such  denial  specifically  (A)  ;  "J)^'^'  *.*'"*' 
otherwise  he  will  admit  his  representative  character.  The 
plea  of  ne  unqiies  executor  or  ne  unqties  administrator  is 
a  plea  in  bar  [l) :  But  a  plea  to  an  action  brought  against 
the  defendant  an  executor,  that  he  was  administrator  and  not 
executor,  was,  under  the  old  system,  a  plea  in  abatement 
only  (wi),  which  now  could  be  easily  remedied,  if  neces- 
sary,  by  amendment.  So,  in  an  action  against  the  defendant 
as  administrator,  a  plea  that  he  was  not  administrator 
but  executor,  could  only  be   in   abatement  (o).     So,   if  he 


other  A  fieri  facias,  the  capias  shall 
be  awarded,  as  best  for  the  testa- 
tor: Foster  v.  Jackson,  Hob.  61, 
cited  as  the  opinion  of  Cotismoie 
in  7  H.  6,  6.  Although  the  forma 
of  pleading  have  been  altered  by 
tlie  Judicature  Acts,  there  seems 
to  be  nothing  in  those  Acts  to 
impugn  the  general  principles  laid 
down  in  the  authorities  cited  for 
the  propositions  under  this  head 
in  the  text. 

(g)  Elwell  V.  Quash,  1  Stra.  20. 
Tidd,  548,  9th  edit. 

(h)  BaldM'in  v.  Church,  cited  1 
Stra.  20.  Dt-aturrers  are  now 
abolished,  but  points  of  law  which 
formerly  would  have  been  raised 


by  demurrer  can  now  be  raised  by 
the  pleadings  under  Ord.  XX^\ 
r.  2.  As  to  the  costs  where  defen- 
dants sev.T  in  their  pleadings,  see 
Stumm  V.  Dixon,  22  Q.  B.  D.  9!). 
Ibid.  529. 

{i)  Wentw.  Off.  Ex.  213,  14tlk 
edit. 

(k)  R.  S,  C.  1883,  Ord.  XIX. 
r.  13. 

(0  Com.  Dig.  Pleader  (2  D.  7). 

(m)  Pyne  v.  WooUand,  2  Vent. 
178.  Harding  v.  Salkill,  1  Sallw 
296.  GranwelJ  v.  Sibly,  2  Lev. 
190.  Com.  Dig.  Pleader  (2  D.  3), 
(2  D.  7). 

(o;  Com.  Dig.  Abatement  (F. 
20).    Pleader  (2  D.   12).     Com. 
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wore  sued  as  administrator  generally,  lie  must  have  pleaded 
in  abatement  that  ho  was  administrator  only  dtirante  rinori- 
tatc  (p). 

On  the  trial  of  an  issue  joined  on  a  pier,  of  w*;  unqvcs  exe- 
tutor  or  adminktrtttor,  the  onus  of  proof  is  tni  tho  plaintiff, 
who  has  to  prove  the  affirmative  of  tho  proposition. 

If  the  fact  that  a  party  is  executor  is  denied  by  tho  opuoHitc 
party  (q),  proof  that  the  defendant  has  intermeddled  with  the 
property,  so  m  to  make  himself  executor  de  son  tort  (r),  is 
sufficient  prooi  of  his  being  executor  (s). 

It  was  said  that  the  plaintiflf  would  fail  on  an  issue  joined 
on  a  plea  of  iie  unques  executor,  unless  he  could  prove  not 
only  the  appointment  of  the  defendant  as  executor,  but  alfio 
that  he  had  taken  upon  iiimself  to  act  as  such,  or  had  proved 
the  Will.  But  it  is  laid  down  in  a  book  of  authority,  that  an 
executor  who  proves  the  Will,  though  he  does  not  otherwise 
jidminister,  cannot  plead  ne  unques  executor;  And  that,  if 
there  be  two  executors,  and  one  proves  it  in  tlie  name  of  both, 
even  a/^ainst  the  will  of  the  othar,  yet  he  cannot  plcid  nc 
xiuqaci  executor  nor  administer  as  executor  (t). 

For  tho  purpose  of  introducing  formal  and  documentary 
evidence  of  the  defendant  being  executor  or  administrator, 
it  is  always  prudent,  and  in  some  cases  absolutely  necessary, 


Di}5.  Pltdd-r  (2  D.  4).  Now  by 
K.  S.  C.  1883,  Old.  XXI.  r.  20,  no 
jileiv  or  defence  shall  be  pleaded  in 
ubatenieiit. 

(p)  Little  (;.  Plant,  1  Lutw.  20. 
Corn.  Dig.  Pleader  (2  U.  12). 

{q)  Such  denial  must  be  spe- 
cifically plcacU'd :  Hee  P.  S.  C. 
1«83,  Onl.  XIX.  r.  13. 

(r)  Ah  to  the  acia  by  which  a 
person  will  niak'i  himself  executor 
dc  son  tort,  see  ante,  p.  208  et  acq. 

(s)  See  ante,  p.  210.  Tlie  plain- 
tiff may  reply  that  the  defendant 
has  administered  :  Keble  v.  Kcble, 


Hob.  49.  Com.  Dig.  Pleader  (2 
1).  7) :  or  that  goods  of  the  testa- 
tor to  a  certain  value  ciinu!  to  tlie 
defendant's  hands  bufoie  adniiiiig- 
tration  granted  :  Kellow  r.  West- 
combe,  1  Fr';eni.  122.  Hindu  c. 
Skelton,  34  L.  J.  N.  S.  Ch.  378. 
2  II.  &  M.  6!)0.  As  to  the  i)ri)iier 
plea  by  an  executor  wlio  has  ad- 
ministered under  .i  Will,  wliich 
has  1)  ;»'n  afterwards  disproved,  see 
unli;  p.  209,  note  (/). 

(r)  Com.  Dig.  Plemler  (2  D.  7). 
See  also  Wentw.  OH".  Kx.  c.  If), 
p.  339,  14th  edit. 
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to  give  notice  to  the  defendant  to  produce  at  the  trial  the 
probate  of  the  Will,  or  the  letters  of  administration  (w).  But 
it,  is  not  also  necessary,  in  order  to  lot  in  secondary  evidence, 
to  prove  that  the  probate  or  letters  are  in  the  defendant's 
possession ;  for  if  he  has  been  duly  appointed  executor  or 
administrator,  th(!y  must  necessarily  bo  preaumod  to  be  in 
his  possession  (r).  Some  ovidence  of  the  identity  of  tho 
party,  namely,  tb'it  the  person,  described  ia  tho  documentary 
evidence  as  executor  or  administrator,  is  the  party  sued, 
will  bo  indispensably  necessary  (;y). 

If  the  defendant,  being  sued  as  administrator,  pleads,  that  i'i«a  '>y  «<'- 
before  the  date  of  tho  writ,  his  administration  was  revoked  whoso  lottors 
and  granted  to  another,  ho  ought  to  allege  that  ho  has  fully  1^^^!'"^^,^" 
administered  all  the  goods  in  his  hands,  or  else  that  ho  has 
delivered  thcim  ovi^r  to  tho  new  administrator  {z).     Accord- 
ingly, if  an  administrator  wasten  tho  goods,  and  afterwards 
administration   is   committed   to   another    yet  any  creditor 
may  charge  him  in  debt,  and  if  he  pieads  tho  last  adminis- 
tration  committed    to   another,    the   other   may   reply   that 
before  tho  second  administration  committed,  ho  had  wasted 
the  goods  {a). 

Creditors  in  respect  of  debts  which  the  testator  or  intestate  i''«ii  "f  *''« 

.  1     I.  1  Statiito  rf 

contracted  laow.  than  six  years  boioro  tho  commencement  of  Limitations : 
tho  suit  used  formerly  to  attempt  to  take  tho  case  out  of  tho 
Statute  of  Limitations  by  basing  tho   case  on  a  count   or 
counts  upon  oral  or   implied   promises  by  tho  executor  or 
administrator  as  such. 

But  by  stat.  9  Geo.  IV.  c.  14,  s.  1,  after  reciting  tho 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  and  tho  Irish  A(^t, 
10  Car.  I.,  it  is  enacted,  that  "  in  actions  of  debt,  or  unon 
tho  case, 


*  '■:■, 
I-  ■ 


gr( 


upon  any 


(h)  2  Phill.  Ev.  HKi,  Gth  edit. 

(.)  2  Phill.  Ev.  347,  Gth  edit. 

()/)  2  Phill.  Ev.  347,  Gth  edit. 

{«)  Garter  v.  Dee,  1  Freem.  13. 
Ante,  p.  50G.  These  H'>od8,  a»  in 
tlie  cube  of  guuds  pusMesaed  by  an 


simple  contract,  no   a(!know- 

executor  de  son  tort,  shall  not  l)c 
assets  in  the  hands  of  the  new  mi- 
niinintratoi',  untii  they  come  to  his 
possession  :  Ibid.  Keble  v.  KoLk, 
Hob.  4!). 
(a)  Packman's  ease,  0  Co.  18  b. 
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letlgment  or  promise  by  words  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  said  enactments, 
or  either  of  them,  or  to  deprive  any  party  of  the  benefit 
thereof,  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing,  to  be  signed  by 
the  party  chargeable  thereby  (6) ;  and  that  where  there  shall 
be  two  or  more  joint  contractors,  or  executors  or  adminis- 
trators of  any  contractor,  no  such  joint  contractor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments, or  either  of  them,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  any  written  acknowledgment  or  pro- 
mise made  and  signed  by  any  other  or  others  of  thera  ;  pro- 
vided that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever  "  (c). 


f  : 


(6)  Extended  to  wjitin<,'s  signed 
by  an  agent  under  the  provisions 
of  Stat.  19  &  20  Vict.  c.  97,  s.  13. 

(c)  In  an  action  by  an  adminis- 
tratrix, to  which  the  Statute  of 
Limitations  was  pleaded,  it  ap- 
peared that  the  cause  of  action 
arose  more  than  six  years  before, 
but  that  within  six  years  the  de- 
fendant and  the  agent  of  tlie  plain- 
tiff had  gone  over  the  items  of  the 
account,  and  struck  a  balance, 
which  the  defendant  promised 
verbally  to  pay  :  it  was  objected 
that  this  was  within  the  9  Geo.  IV. 
c.  14  :  But  Vauglian,  B.,  said,  "  I 
think  the  plaintiff  has  shown  a 
good  cause  of  action  upon  the 
count  on  an  account  stated.  She 
does  not  go  upon  the  original  del)t 
at  all.  I  take  the  statute  to  api-Iy 
in  cah-3s  where  you  go  for  the 
original  debt,  and  then  give  son)e 
evidence  of  an  acknowledgment  to 
rebut  the  presumption  raised  by 
the  Statute  of  Limitations,  that  the 


debt  has  been  satisfied  : "  Smith  v. 
Forty,  4  Carr.  &  P.  126.  See  also 
Ashby  V.  James,  11  M.  &  \V.  542. 
Accord.  A  testator  being,  at  the 
time  of  his  death,  in  1857,  indebted 
to  B.  on  simple  contract,  gave  by 
his  Will  his  real  and  personal 
estate  to  his  wife  for  life,  and  ap- 
pointed J.  and  E.  executors.  Tlie 
Will  was  not  proved  for  many 
years,  but  the  widow  took  possess- 
sion  of  all  the  property,  and  paid 
interest  on  the  debt  to  February, 
186 1.  In  September,  lo70,  tlie 
Will  was  proved,  and  then  B.  filed 
his  bill  on  behalf  of  himself  and 
other  creditors  against  tlie  widow 
and  the  executors.  And  it  wiis 
held  that  the  claim  was  barred  by 
the  Statute  of  Limitations,  foi  the 
cause  of  action  having  accrued  in 
the  testator's  lifetime,  whetiier  the 
Will  was  proved  or  not  was  im- 
material, and  that  after  six  years 
from  the  last  a  jknowledgraent  the 
Statute  of  Limitations  is  a  bar  to 
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But  it  is  also  provided  by  the  same  section,  that  "  in 
actions  to  be  commenced  against  two  or  more  such  joint 
contractors,  or  executors  or  administrators,  if  it  shall  appear 
at  the  trial,  or  otherwise,  that  the  plaintiff,  though  barred 
by  either  of  the  said  recited  Acts,  or  this  Act,  as  to  one  or 
more  of  such  joint  contractors,  or  executors  or  administra- 
tors, shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  may 
be  given  and  costs  allowed  for  the  plaintiff,  as  to  such 
defendant  or  defendants,  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff." 

With  regard  to  the  payment  of  principal  or  interest,  it  was 
held,  that  a  payment  by  one  of  the  makers  of  a  joint  and 
several  promissory  note  took  the  case  out  of  the  ritatute,  in 
the  same  manner  as  before  the  statute  9  Geo.  IV.  {d). 

But  now  by  the  14th  section  of  the  stat.  19  it  20  Vict, 
c.  97  (Mercantile  Law  Amendment  Act),  "  where  there  shall 


a  simple  contract  debt  of  a  testator, 
although  there  has  been  no  legal 
jiersonal    representative    to    sue  : 
Boatwright  v.  Boatwrlglit,   L.  R. 
17  Eq.  71.    And  it  would  seem 
that  if  the  remedy  of  a  creditor 
against    the    personal    estate    is 
barred,  while  his  remedy  against 
the  real  estate  has  been  kept  alive, 
the  real  estate  can  be  made  liable, 
although  there  is  no  legal  personal 
representative :  'per  Jessel,  M.  It., 
ii)id.  p.  74.     And  in  Re  Hollings- 
head,  37  C.  D.  C51,  it  was  decided 
that  payment  by  a  devisee  for  life 
on  a  simple  contract  debt  of  his 
testator  is  sutiicicnt  acknowledg- 
ment to  keep  the  debt  alive  against 
Jill  parties  interested  in  remainder; 
the  law  in  regard  to  payment  of 
interest  by  a  tenant  for  life  on  a 
simple  outract  debt  standing  on 
tlie  same  footing  as  that  with  re- 


spect to  payment  of  interest  on  a 
specialty  debt.     See  also  Koddam 
V.  Morley,  1  De  G.  &  J.  1.     Coope 
V.  Cresswell,  L.  R.  2  Ch.  112, 126. 
((')  By  Parke,  J.,  in  Chippendale 
V.   Thurston,    Mood.  &    M.  411. 
Wyatt  V.  Hodson,  8  Ring.  30!). 
This  was  by  reason  of  the  proviso 
that  the  Act  $ball  not  lessen  the 
effect  of  any  payment,  &c.    See 
&\*o  Burleigh  v.  Stott,  8  B.  &  C. 
36.     Channel  v.  Ditchbum,  5  M. 
&  \V.  494.    Goddard  v,  Ingram, .'{ 
Q.  B.  83!).     But  an  acknowledg- 
ment by  one  only  of  two  joint 
mortgagees  does   not   entitle  the 
mortgagor  to  redeem   where  the 
moi'tgagees  have  been  in  posses- 
sion for  more  than  twenty  [now 
twelve]    years.       Richardson    v. 
Younge,  L.  R.  10  E(i.  275.     L.  R. 
6  Ch.  478. 
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**  be  two  or  more  co-contractors  or  co-debtors,  whether  bound 
"  or  liable  jointly  only,  or  jointly  and  severally,  or  executors 
"  or  administrators  of  any  contractor,  no  such  co-coutractor 
"  or  co-debtor,  executor  or  administrator  shall  lose  the  benefit 
"  of  the  [Statutes  of  Limitations],  or  any  of  them,  so  as  to 
"  be  chargeable  in  respect  or  by  reason  only  of  payment  of  anv 
"  principal,  interest  or  other  mottey  by  any  other  or  others 
"  of  such  co-contractors  or  co-debtors,  executors  or  adminis- 
"  trators  "  (e). 


(«)  This  section  was  held  to  be 
not  retrospective  :  Jackson  v. 
WooUey,  8  E.  &  B.  778,  784. 
"  The  Mercantile  Law  Amendment 
Aft,  1856,  dealt  with  part  payment 
of  principal  and  payment  of  inte- 
rest, but  only  with  regard  to  con- 
tractors and  executors  and  admi- 
nistrators. The  short  effect  of  the 
enactment  as  to  executors  is  that 
no  executor  shall '  lose  the  benefit 
of '  the  statute  of  James, '  so  as  to 
be  chargeable  in  respect  or  by 
reason  only  of  payment  of  any 
principal,  interest,  or  other  money 
by  any  other  executor.'  ....  It 
was  said  that  the  payment  of  in- 
terest by  one  executor  affected  him 
only,  and  did  not  in  any  way  affect 
his  co-exeautor,  and  the  argument 
was  pushed  to  the  extreme  length 
of  saying  that  the  payment  in- 
volved the  executor  ^^rho  made  -t 
in  a  personal  liability  to  pay  the 
debt.  Therefore  it  was  urged  that 
where  one  of  two  executors  having 
assets  in  liis  hand  applies  those 
assets,  80  far  as  they  extend,  in 
l)ayment  of  interest  on  a  simple 
contract  debt,  the  result  is  that 
after  the  lapse  of  six  years  from 
the  testator's  death  not  only  is  the 
co-executor  absolved,  but  the  tes- 
tator's pt.rsonal  estate,  whether  in 


the  hands  of  the  co-executor  or 
outstanding,  is  exempted  from  all 
liability  to  pay  the  debt,  and  that 
the  creditor's  sole  remedy  is  against 
the  executor  personally  who  made 
the  payment.  This  argument  was 
founded  on  the  language  of  the 
14th  section  of  the  Mercantile  Law 
Amendment  Act,  but  it  appears  to 
me  that  the  full  eTect  may  he 
given  to  every  word  in  that  enact- 
ment without  producing  so  extra- 
ordinary a  result.  Some  reason- 
able interpretation  may  be  put  on 
till!  words  '  so  as  to  be  chargeable ' 
which  would  stop  short  of  such  a 
conclusion  ;  as,  for  instance,  hy 
holding  that  the  co-executor  who 
l^as  not  paid  is  not  to  be  personally 
chargeable  as  for  a  devastant  in 
paying  over  to  beneficiaries  assets 
which  have  come  to  his  hands. 
But  I  dissent  altogether  from  th' 
proposition  that  the  executor  hy 
whom  the  payment  i.-*  made  is 
thereby  involved  in  any  personal 
liability.  The  promise  to  pay  the 
debt  arising  from  the  payment  of 
interest,  whether  such  promise  is 
an  inference  of  fact  or  an  implica- 
tion of  law,  is  a  promise  to  pay  as 
executor,  that  is,  out  of  the  per- 
sonal assets  of  the  testator.  The 
inference  or  implication  must  be 
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But  independently  of  this  enactment  where  an  action  is 
brought  against  the  executor  of  a  deceaseu  contractor,  a 
payment  hy  a  surviving  joint  contractor,  made  after  the 
death  of  the  testator,  will  not  take  the  case  out  of  the  Statute 
of  Limitation"  :  Thus,  in  Atkins  v.  Tredgold  (/),  A.  and  B. 
made  a  joint  and  several  promissory  note  :  A.  died,  and  ten 
years  after  his  death  B.  paid  interest  upon  the  note  :  In  an 
action  brought  upon  the  note  against  the  executor  of  A.,  it 
was  held  that  the  payment  of  interest  by  B.  did  not  take  the 
case  out  of  the  Statute  of  Limitations,  so  ae  to  make  A.'s 
executors  liable.  Nor  will  it  make  any  difference  that  the 
surviving  join  contractor  is  the  executor  of  the  deceased ; 
for  it  is  clear  that  acts  done  by  a  surviving  partner,  who  is 
executor  of  the  deceased  partner,  and  which  the  surviving 
partner  was  ^n  that  character  bound  to  do,  cannot  prima 
facie,  be  considered  to  have  been  done  in  the  character  of 
executor  (g).  Again,  where  a  joint  contract  is  severed  by 
the  death  of  one  of  the  contractors,  nothing  can  be  done  by 
the  personal  representative  of  the  deceased  to  take  the  case 
out  of  the  statute  as  against  the  survivor  (h).  Therefore,  in 
Slater  v.  Lawson  (i),  it  was  holden,  that  after  the  death  of 
one  maker  of  a  joint  and  several  promissory  note,  signed  by 
two,  a  payment  upon  it  by  the  executor  of  the  deceased 
pai'ty  would  not  take  the  debt  out  of  the  Statute  of  Limita- 
tions as  aga*.nst  the  survivor. 

In  Douglas  v.  Forrest  Qt),  an  action  was  brought  against 
an  executor  on  a  Scotch  judgment  recovered  against  his 
testator :  The  defendant  after  pleading  the  general  issue, 
pleaded,  that  the  plaintifif's  cause  of  action  did  not  accrue 


consistent  with  the  facts  from 
which  it  is  drawn  or  raised,  and  it 
would  be  wholly  inconsistent  with 
i''e  facts  to  hold  that  in  such  a 
cf«e  as  that  supposed  the  executor 
liad  incurred  any  personal  lia- 
bility": yer  Chitty,  J.,  Re  Hol- 
lingshead,  37  C.  D.  651,  657. 
(/)  2  B.  &  C.  23. 

W.E.—VOL,   II. 


(q)  Way  v.  Bassett,  5  Hare,  55. 
Brown  v.  Gordon,  16  Beav.  302. 
But  see  Braitliwaite  v.  Britain,  1 
Keen,  206.  Griffin  v.  Ashley,  2 
C.  &  K.  139. 

(/i,)  1  B.  &  Ad.  398. 

{%)  1  B.  &  Ad.  396. 

{k)  4  Bing.  686. 
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within  six  years  before  the  commencement  of  the  suit:  To 
this  there  was  a  replication,  that  the  deceased,  at  the  time 
the  action  accrued,  was  beyond  seas,  and  remained  there 
till  he  died,  and  that  the  plaintiff  sued  out  his  writ  against 
the  defendant  within  six  years  after  he  first  took  on  himself 
the  burthen  and  execution  of  the  Will :  And  it  was  holden 
that  this  replication  was  a  good  answer  to  the  plea,  the 
Court  being  of  opinion,  that  although  the  injury  of  which 
the  plaintiff  complained  had  existed  more  t'.an  six  years, 
yet  he  had  no  "cause  of  action,"  until  there  was  some 
person  within  the  realm  against  whom  the  action  could  be 
brought;  and  that,  as  the  deceased  never  was  in  England 
after  the  cause  of  action  accrued  against  him,  there  was  no 
person  in  England  against  whom  the  plaintiff  could  pro- 
ceed, until  the  defendant  took  upon  him  the  execution  of  the 
Will  (Z). 


(0  See  also  Story  v.  Fry,  1  Y. 
&  Coll.  Ch.  C,  603.  Accoid.  It 
must  be  observed,  that  it  seems  to 
have  been  the  better  op  lion,  that 
tveii  before  the  statute  of  Anne 
the  exception  in  the  statute  21 
Jtic.  I.  c.  16,  in  favour  of  persons 
being  beyord  sea,  extends  only  to 
the  case  where  the  creditors  or 
plaintiffs  were  so  absent,  and  not 
where  the  debtors  or  defendants 
were ;  because  creditors  are  only 
mentioned  in  the  statute :  Hall  v. 
Wybom,  1  Show.  99.  2  Saund. 
121,  b.  note  (4).  And  now  by  the 
statute  4  Ann.  c.  16,  s.  19,  it  is 
enacted,  that  if  any  person  against 
whom  any  action  lies  for  seamen's 
wages,  trespass,  detinue,  trover, 
replevin,  action  of  account,  or 
upon  the  case  (or  other  actions 
mentioned  in  21  Jac.  I.  c.  16,  s.  3), 
■was  beyond  sea  at  the  time  that 
such  action  accrued,  the  plaintiff 
shall  be  at  liberty  to  bring  his 
action    against    him   within    the 


same  time  after  his  return  as  is 
limited  for  such  action  by  the 
statute  of  21  Jac.  I.  c.  16,  and  t 
Ann.  c.  16.  The  latter  statute, 
however,  does  not  appear  to  have 
been  relied  on  either  by  the  coun- 
sel or  Court,  in  the  above  case  of 
Douglas  V.  Forrest.  But  the  de- 
cision is  stated  by  Lord  Denman 
in  delivering  *he  judgment  of  the 
Court  of  Exchequer  Chamber,  in 
Rhodes  V.  Smethurst,  6  M.  &  W. 
353,  to  hav"  proceeded  on  the 
equity  of  that  statute.  See  further, 
as  to  the  construction  of  the  statute 
of  Anne,  Towns  v.  Mead,  16  C.  B. 
123.  Absence  beyond  seasof  t".e 
pliintifF  or  one  of  the  plaintiffs  is 
no  longer  a  disability,  and  the 
period  of  limitation  will  run  as  to 
joint  debtors  within  the  jurisdic- 
tion, though  some  be  without  it : 
19  &  20  Vict.  c.  97,  ss.  10,  11. 
Seean/e,p.  1792,  note  («s).  Section 
10  is  not  retrospective :  Pardo  r. 
Bingham,  L.  R.  4  Ch.  735. 
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But  it  is  no  answer  to  a  plea  of  the  Statute  of  Limita- 
tionc,  that,  after  the  cause  of  action  accrued,  and  after  the 
statute  had  begUii  to  run,  the  debtor,  within  the  six  years, 
died,  and  that  (by  reason  of  litigation  as  to  the  right  to 
probate)  an  executor  of  his  Will  was  not  appointed,  until 
after  the  expiration  of  the  six  years,  and  that  the  plaintiflf 
sued  such  executor  within  a  reasonable  time  after  probate 
granted :  For,  as  soon  as  there  is  a  cause  of  action,  a  plain- 
tiff that  can  sue  and  a  defendant  that  can  be  sued  from 
that  time  the  date  of  six  years  begins  to  run;  and  when 
the  statute  once  begins  to  run,  it  must  continue  to  run  (m). 

A  writ  of  summons  remains  in  force  under  R.  S.  C.  1883, 
Ord.  VIII.  r.  1,  for  twelve  months,  and  may  with  leave  be 
renewed  from  time  to  time  for  six  months,  and  when  so 
renewed  will  prevent  the  cause  of  action  being  barred  under  the 
Statute  of  Limitations  from  ohe  date  of  the  issuing  of  the 
original  writ ;  but  Malins,  V.-C,  under  the  corresponding 
section  (s.  11)  jf  the  Common  Law  Procedure  Act,  1852, 
held  where  a  writ  was  issued  in  the  Common  Fleas  against 
an  administrator  for  a  debt  not  then  barred  by  statute,  and 
within  six  months  after  the  issuing  of  the  writ  (which  was 
never  served),  at  which  time  the  debt  was  barred  unless  saved 
by  the  writ,  the  creditor  took  out  an  administration  summons, 
that  the  writ  only  saved  the  bar  for  six  months  in  the  Court 
of  Common  Pleas,  and  that  the  statute  'vas  a  bar  to  the 
administration  suit  {mm). 

By  51  &  52  Vict.  c.  59,  in  which  act  the  term  "  trustee  "  Statute  of 

Limitations 

shall  b(j  deemed  to  include  an  executor  or  administrator  (n),  it  maybe  plea  lei 
is  provided  as  follows  : — 
Sect.  8.  (1.)  (nil).  In  any  action  or  other  proceeding  against 


by  trustees. 


(m)  Rhodes  v.  Sinetliurst,  4  M. 
&  W.  42,  affirmed  in  the  Excheq. 
Chamber,  6  M.  &  VV,  351.  Freake 
V.  Cranefeldt,  3  My.  &  Cr.  499. 
As  to  the  remedy  of  a  creditor 
where  there  la  no  personal  repre- 
sentative, see  Webster  v.  Webster, 
10  Ves.  93.   Re  Lovett,  3  C.  D.  198 


and  the  cases  there  cited. 

(mm)  Manby  v.  Manby,  3  C.  D. 
101. 

(»i)  Sect.  1,  sub-sect.  3. 

(nn)  Tiiis  section  is  again  re- 
ferred to  wlien  the  subject  of  Reme- 
dies against  Executors  in  Ecjuity  is 
dealt  witli,  post,  p.  1928. 
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a  trustee  or  any  person  claiminp;  through  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent  breach  of 
trust  to  which  the  trustee  was  party  or  privy,  or  is  to  recover 
trust  property,  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee  and  converted  to 
his  use,  the  following  provisions  shall  apply : — 

(a.)  All  rights  and  privileges  conferred  by  any  statute  of 
limitations  shall  be  enjoyed  in  the  like  manner  and 
to  the  like  extent  as  they  would  have  been  enjoyed 
in  such  action  or  other  proceeding  if  the  trustee  or 
person  claiming  through  him  had  not  been  a  trustee 
or  person  claiming  through  him : 
(b.)  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  other  property,  and  is  one  to 
which  no  existing  statute  of  limitations  applies,  the 
trustee  or  person  claiming  through  him  shall  be 
entitled  to  the  benefit  ot  aud  be  at  liberty  to  plead 
the  lapse  of  time  as  a  bar  to  such  action  or  other 
proceeding  in  the  like  manner  and  to  the  like  extent 
as  if  the  claim  had  been  against  him  in  an  action  of 
debt  for  money  had  and  received,  but  so  neverthe- 
less that  the  statute  shall  run  against  a  married 
woman  entitled  in  possession  for  her  separate  use, 
whether  with  or  without  a  restraint  upon  anticipation, 
but  shall  not  begin  to  run  against  any  beneficiary 
unless  and  until  the  interest  of  such  beneficiary  shall 
be  an  interest  in  possession. 
Although,  where   the  plaintiff  died,   a  writ  by  journeys 
accounts  could  not  be  brought  by  his  executor  (o),  yet  if  a 
defendant  died,  the  plaintiff  might  pursue  this  writ  against 
the  personal  representative,  provided  the  action  was  of  a 
nature  such  as  would  survive  against  an  executor  or  adminis- 
trator {j))  '  ^^^  ^^  ^^^^  '"^^^»  ^^  *^®  defendant  pleaded  the 


(o)  See  ante,  p.  1787,  note  (/), 
for  an  account  of  this  writ. 
(y)  Kinsey  v.  Heyward,  1  Lord 


Raym.  432.  But  there  is  some 
conflict  between  the  authorities 
on  this  point    See  the  jrdgmeut 


CLl] 


Administrators  at  Law. 


1845 


Statute  of  Limitations,  the  plaintiff  might  reply  a  writ  newly 
trought  by  journeys  accounts  (q) ;  and  the   executor   of  an 
executor  must  have  pleaded  that  he  had  fully  administered 
on  the  day  of  the  first  writ  purchased  (r).     So  if  the  plaintiff 
commenced  an  action  against  the  deceased  within  six  years 
of  the  accruing  of  the  cause  of  action,  and  such  action  abated 
by  his  death,  a  reasonable  time  was  allowed  to  the  executor 
for  bringing  a  fresh  action  either  according  to  the  principle 
of  the  old  writ  by  journeys   accounts,  or   according   to  an 
equitable  construction  of  the  4th  section  of  the  statute  (s). 
A  year  has  been  said  to  be  a  reasonable  time,  but  the  executor, 
if  he  use  due  diligence,  is  not  bound  to  bring  the  action 
mthin  a  year  from  the  death  of  the  deceased,  e.g.,  if  the 
defendant  has  made  it  impossible  to  do  so  by  delaying  to  take 
out  administration  (t).     The  same  equitable  construction  has 
been  applied  to  the  limitation  of  actions  on  bonds,  &c.,  im- 
posed by  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  3  (u). 

Notwithstanding  the  fact  that  actions  no  longer  abate  by 
death  (a;)  it  is  still  open  to  a  plaintiff  where  the  defendant 
dies  to  bring  a  new  action  against  the  executors  within  a  year 
from  probate  and  thus  to  take  the  case  out  of  the  Statute  of 
Limitations.  Thus  in  Swindell  v.  Bulkdeyiy),  a  writ  was 
issued,  but  before  service  the  defendant  died.  Within  a  year 
from  probate  of  the  Will  a  fresh  writ  was  issued  against 
the  executors  for  the  same  cause  of  action,  but  in  the  mean- 
time the  six  years  had  expired.  It  was  held  that  the  Statute 
of  Limitations  afforded  no  defence  to  the  action.  An  alter- 
native procedure  is  to  apply  under  R.  S.  C.  1883,  Ord.  XVII. 
r.  2,  to  add  the  executors  as  parties  {z). 


oi  Lord  Lyndhurst,  in  Davies  v. 
Lowndes,  6  M.  &  Gr.  634.  1  PhiU. 
Ch.  C.  340, 

(ij)  Kinsey  v.  Heyward,  1  Lord 
Kayra.  432.   Com.  Dig.  Abatement 

(P.). 

(r)  Spencer's  case,  6  Co.  10,  6. 
DoctPlacExors.  2,  p.  170,  edit.  1677. 

(«)  See  ante,  pp.  1788, 1789. 

(0  Curlewis  v.  Lord  Mornington, 


7  E.  &  B.  283.    S.  C.  in  error,  27 
L.  J.  Q.  B.  489. 

(«)  Sturgis  V.  Dorell,  4  H.  &  N". 
622.     S.  C.  in  error,  6  H.  &  N.  120. 

{x)  R.  S.  C.  1883,  Ord.  XVII.  r.l. 

\y)  18  Q.  B.  D.  250. 

(z)  See  also  r.  4  of  the  same  order, 
which  provides  for  carrying  on  the 
proceedings  between  the  continuing 
parties  and  the  new  parties. 
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Plea  of  setoff:  A  defendant  sued  as  executor  or  administrator,  cannot 
set  off  a  debt  due  to  himself  personally,  nor,  if  sued  for 
his  own  debt,  can  he  set  off  what  is  due  to  him  as  executor 
or  administrator:  because  the  debts  sued  for  and  intended 
to  be  set  off  must  be  mutual,  and  due  in  the  same  right  («). 
But  it  has  been  held  that  to  a  declaration  in  debt  or 
assumpsit  against  an  executor,  on  an  account  stated  by  him 
as  executor,  a  set-off  for  debts  due  from  the  plaintiff  to  the 
testator  may  well  be  pleaded ;  for  that  an  account  stated  by 
an  executor  as  such  must  be  taken  to  show  a  debt  due  from 
his  testator  to  the  plaintiff  (6). 


(a)  Bishop  V.  Church,  3  Atk.  691. 
Gale  V.  Liittrell,  1  Y.  &  Jerv.  180. 
In  Bailey  v.  Fiuch,  L.  R.  7  Q.  B. 
34,  the  trustee  in  bankruptcy  of 
certain  bankers  brought  an  action 
against    the    defendant    for    the 
amount  of  his  overdraft.     A.,  a 
customer  of  the  bank,  died,  leav- 
ing the  defendant  her  executor, 
and  the  balance  of  her  account, 
which  was  in  credit,  had  been, 
before  action,  transferred  to  the 
account  of  the  defendant,  "exe- 
cutor of  the  late  Mrs.  A."    The 
defendant  was  residuary  legatee, 
and  it  was  shown  that  there  would 
he,  after   satisfying   legacies  not 
then    provided     for,    a    surplus 
coming  to  the  defendant  exceed- 
ing the  amount  to  the  credit  of 
the  executorship  account.    It  was 
held  that  the  defendant  could  set 
off   the  amount  standing  to  the 
credit  of  the  executorship  account, 
the  ground  of  the  decision  being, 
not  that  there  was  an  equitable 
right  of  set-off,  but  that  in  this 
state  of  accounts  there  was  a  legal 
right  of  set-off,  which  was  not  pre- 
cluded in  equity  by  any  beneficial 
rights  of  third  persons  for  whom 
the  defendant  could  be  deemed  to 


be  trustee.  Ex  parte  Morier,  12 
C.  D.  491.  Set-off  is  now  governed 
by  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  as 
to  which,  and  as  to  set-off  against 
an  executor,  see  ante,  p.  ITW  et 
seq.  An  administrator  is  entitled 
to  set  off  against  the  share  of  one 
of  the  next  of  kin  the  whole  of  a 
debt  due  from  him  to  the  intes- 
tate's estate,  part  of  which  deljt 
has  become  barred  by  the  Statute 
of  Limitations :  Be  Cordwell's 
Estate,  L.  R.  20  Eq.  644. 

(6)  Blakesley  v.  Smallwood,  8 
Q.  B.  538.  But  it  may  be  arjjued 
that  the  debt,  on  which  the 
actio7i  is  founded,  is  the  debt 
which  arises,  after  the  death 
of  the  testator,  ou  the  account 
stated  between  the  executor  and 
the  plaintiff ;  and  that,  therefore, 
in  truth,  this  case,  as  well  as  Jlai- 
dall  V.  Thellusson,  18  Q.  B.  857, 
6  E.  &  3.  976,  was  overruled  by 
Rees  V.  Watts,  11  Exch.  410. 
Newell  V.  Nat.  Prov.  Bank  of 
England,  1  C.  P.  D.  496.  Ante, 
p.  1781,  note  Qi).  See  also  He 
Gregson,  36  C.  D.  223.  In  Mar- 
dall  V.  Thellusson,  the  defendanlis 
were  sued  as  executors  for  a  debt 
which  accrued  due  from  their  tes- 
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If  the  executor  or  administrator  has  not  assets  to  satisfy  r'^^  otvUnt 

(utflttnu(ravi(; 
the  debt,  upon  which  an  action  is  brought  against  him,  ho 

must  take  care  to  plead  plcne  administnivit  or  j>ie«(J  admi- 
nistravit  prater,  &c.  (c).  For  it  was  said  prior  to  the  Judica- 
ture Acts  that  a  judgment  against  an  executor  or  adminis- 
trator, whether  by  default  or  on  demurrer  {d),  or  upon  verdict 
upon  any  plea  pleaded  by  the  executor  or  administrator,  except 
plene  adiniuistracit,  or  admitting  assets  to  such  a  sum  and 
riens  ultra  (c),  was  conclusive  upon  him  that  he  hpd  assets  to 
satisfy  such  judgment  (/).  But  that  if  the  executor  pleaded 
either  a  general  or  special  plene  administravit,  he  was  liable 
only  to  the  amount  of  assets  proved  to  be  in  his  hands  ;  and  u 
judgment  against  an  executor,  on  a  verdict  uponp/sne  adminis- 
travit, was  only  an  admission  of  assets  to  thp  extent  of  assets 
proved  to  be  in  his  hands  (</).  And  the  substance  of  these 
propositions  would  still  seem  to  be  true,  as  showing  the  onus 
of  pleading  even  under  the  Judicature  Acts. 

The  essential  part  of  the  plea  of  jkne  administravit  was, 
that  "  the  said  defendant  has  no  goods,  which  were  of  the 
said  A.  B.  (the  testator),  at  the  time  of  his  death  in  the 
hands  of  the  said  defendant,  as  executor,  to  be  administered, 
or  had,  at  the  time  of  the  commencement  of  the  suit,  or 
ever  since  "  :  and  the  omission  of  any  of  the  above  averments 
was  always  held  fatal  on  demurrer,  as  well  in  a  general  as  a 
special  plene  administravit. 

Under  the  old  pleading  rules  there  was  a  great  deal  of  dis- 
cussion (/t)  as  to  whether  the  words  "or  ever  since"  were 


tator  in  his  lifetime,  and  it  was 
held  that  they  might  set  off  a  debt 
which  had  accrued  due  from  tli> 
plaintiff  to  them  as  executors  since 
the  death  of  their  testator. 

(c)  For  forms  of  these  pleadings, 
see  BuUen  &  Leake,  4th  edit.  vol. 
ii.  pp.  179  e<  seq. 

{d)  Rock  V.  Leighton,  1  Salk. 
310.  S.  P.  admitted  3  T.  R.  686. 
Leonard  v.  Simpson,  2  Bing.  N.  C. 
176. 


(e)  Ramsden  v.  Jackson,  1  Atk, 
292.  Erving  v.  Peters,  3  T.  R. 
685. 

(/)  1  Saund.  219,  b.  note  to 
Wlieatley  v.  Lane. 

(g)  1  Saund.  219,  b.  note.  Cou- 
sins V.  Paddon,  2  Cr.  M.  &  R.  558, 
per  Parke,  B.  Be  Higgins'  Trusts, 
2  Giff.  562. 

(h)  See  Wms.  Exors.  8th  edit, 
pp.  1964,  1992. 
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pUne  admints- 
travit  prccter. 


essential  to  the  plea  of  plene  administravit,  and  whether  tho 
judgment  of  assets  quando  acciderint  would  embrace  asHots 
received  between  writ  and  judgment,  and  it  seems  ultimately 
to  have  been  decided  that  tho  words  were  not  essential,  and 
that  the  judgment  of  assets  quando  acciderint  embraced  all 
assets  received  after  writ.  All  this  seems  immaterial  since 
the  Judicature  Acts,  except  in  so  far  as  it  shows,  on  the  one 
hand,  that  if  a  defendant  executor  wishes  to  rely  upon  a  pay- 
ment of  a  creditor,  since  writ  issued,  as  a  pro  tanto  discharge 
under  the  rule  in  equity,  he  would  have  to  specifically  allege 
the  fact  in  his  defence,  as  was  done  in  Vibart  v.  Coles  (i),  and 
not  rely  on  a  general  statement  that  the  defendant  had  fully 
administered  the  estate,  and  that  there  were  no  assets  for  the 
payment  of  the  plaintiff's  debt :  and,  on  the  other  hand,  that 
if  a  plaintiff  wishes  to  rely  on  the  receipt  of  assets  after  writ 
he  should  allege  such  receipt  in  his  reply  to  the  defence  of 
ple7ie  administravit  (j ).  The  importance  of  these  matters  is, 
however,  largely  diminished  by  tho  power  of  amendjient  under 
the  Judicature  Act,  but  these  amendments  sometimes  involve 
adjournment  and  payment  of  costs. 

Again,  in  an  action  brought  against  the  executor  of  an  exe- 
cutor, it  was  not  suflBcient  to  plead  that  the  defendant  had  not 
any  goods  or  chattels  of  the  original  testator  in  his  hands 
to  be  administered ;  but  be  must  also  plead,  either  that  the 
first  executor  fully  administered,  or  that  he  the  said  defendant 
had  no  assets  of  the  first  executor  out  of  which  hi  could 
satisfy  any  devastavit  committed  by  the  first  executor  (i'). 
And  such  matters  would  seem  to  be  essential  to  the  substance 
of  the  defence. 

Again,  an  executor  was  bound  to  plead  a  debt  of  a  higher 
nature,  of  which  he  had  notice,  in  bar  of  an  action  brought 
against  him  for  a  debt  of  an  inferior  nature,  and  riens  ultra, 
if  he  had  not  assets  for  both  :  otherwise  it  would  be  an  admis- 
sion of  assets  to  satisfy  both  debts  (I).    Thus  the  executor  was 


({)  24  Q.  B.  D.  364. 

( j)  See  post,  p.  1850,  note  (<). 
{k)  Wells   I'.  Fydell,  10  East, 


316. 

(i)  Rock  V.  Leighton,  1  Salk. 
310.    Ante,  p.  879. 
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bound  to  plead  a  judgment  rocovcrod  against  the  testator, 
in  bur  of  an  action  on  a  bond  ;  otherwise  he  would  admit  that 
lie  had  assets  to  satisfy  the  judgment  (;h). 

It  will  be  reraoiubered  that  since  82  k  38  Vict.  c.  46 
specialty  debts  hu'  ■  not,  in  the  administration  of  the  estate  of 
any  person  dying  ou  ur  after  January  1st,  1870,  any  priority, 
but  a  plea  or  defence  such  as  that  in  the  text  will  still  bo 
necessary  in  some  cases,  e.g.,  in  the  case  of  an  outstanding 
judgment  («)• 

If  the  judgment  pleaded  was  recovered  against  the  testator 
and  another,  the  plea  had  to  aver  the  survivorship  of  the 
testator  (o). 

An  unregistered  judgment  obtained  against  the  executor  him- 
self before  administration  decree  has  priority  over  all  debts  of 
equal  degree,  and  urder  32  &  88  Vict.  c.  46,  specialty  and 
simple  contract  debts  are  of  the  same  degree  (;)). 

A  recovery  against  one  of  several  executors  or  adminis- 
trators, and  no  assets  ultra,  may  be  pleaded  in  an  action 
against  all  the  executors  or  administrators  for  another  debt  of 
the  testator  or  intestate  {q). 

It  may  bo  observed,  that  a  plea  of  judgment  recovered 
against  the  executor  himself,  and  no  assets  ultra,  is  a  plea 
in  bar  of  the  action  generally,  and  not  with  an  ultenua 
manutenere  non  debet,  even  where  the  judgment  has  been 
confessed  after  action  brought,  and  pleaded  puis  darrein 
continuance ;  contrary,  apparently,  to  the  general  rule,  that 
a  matter  of  defence,  arising  after  action  brought,  cannot  be 
properly  pleaded  in  bar  of  the  action  generally,  but  must  be 
pleaded  in  bar  of  the  further   maintenance   of  the  suit  («). 
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(m)  Earle  v.  Hinton,  2  Stiu. 
732. 

(n)  See  ante,  Pt.  in.  Bk.  ii. 
Ch.  u.  And  note  that  an  luue- 
gistered  judgment  ranks  only  as  a 
simple  contract  debt :  Van  Qhe- 
luive  V.  Nerinckx,  21  C.  D.  189. 
Ar\U,  p.  862. 

(o)  Trethewy    v.    Ackland,    2 


Saund.  50. 

{p)  Be  Williams'  Estate,  L,  R. 
16  Eq.  270.  Re  Stubbs'  Estate, 
8  C.  D.  154. 

(q)  Further  v.  Further,  Cro. 
Eliz.  471. 

(«)  Le  Bret  v.  Papillon,  4  East, 
502. 
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But  this  arises  from  the  peculiar  nature  of  the  action,  which 
is  brought  against  the  executor,  not  only  on  the  foundation 
of  a  debt  due  from  the  testator  to  the  plaintiff,  but  in  respect 
also  of  assets,  supposed  to  be  in  hie,  the  executor's,  hands, 
liable  to  its  satisfaction  ;  and  the  executor  has  by  law  a  power 
of  confessing  a  judgment  to  another  creditor  in  preference 
to  che  plaintiff,  in  the  suit  first  brought,  and  thereby,  to  the 
extent  of  the  assets  then  in  hand,  to  create  a  perpetual  bar  to 
the  plaintiff's  suit,  the  same  being  pleaded  in  the  usual 
way,  viz.,  that  he  has  not  assets  except  so  much,  which 
are  not  sufficient  to  satisfy  that  judgment.  But  the  plaintiff 
may,  and  constantly  does,  avoid  the  effect  of  the  plea  as 
an  absolute  bar,  and  protect  himself  from  costs  at  the  same 
time,  on  the  ground  of  his  original  right  of  suit,  by  praying 
judgment  of  such  assets  as  should  come  to  the  executor's 
bunds,  after  satisfying  the  judgment  so  confessed.  So  that 
the  plea  of  judgment  recovered  against  the  defendant  as 
executor,  pending  the  writ,  enures  in  point  of  effect,  if  the 
judgment  itself  be  not  questioned  by  the  replication,  as  only 
a  plea  in  bar  of  the  further  maintenance  of  the  suit  against 
the  executor  in  respect  of  his  present  assets  [t). 


M 


[t)  Le  Bret  v.  Papillon,  4  East, 
508.  Matters  arising  pending 
action  may  Le  pleaded  by  way 
of  defence  under  the  provisions 
of  R.  S.  C.  18S3,  Ord.  XXIV., 
and  inasmuch  as  an  executor  or 
administrator  may  prefer  one  cre- 
ditor to  another,  the  payment  of 
one  creditor,  after  an  action  has 
been  commenced  by  another,  may 
be  set  up  in  answer  to  such  action. 
Thus  in  Vibart  v.  Coles,  24  Q.  P.. 
D.  364,  following  Re  Radcliffe,  7 
C.  D.  733,  the  defendant,  an  ad- 
ministratrix, after  action  brought 
against  her  for  money  lent  to  the 
imestate  by  the  plaintiff,  consented 
to  a  Judge's  order  for  judgment  in 
a  subsequent   action   by  another 


creditor  for  a  debt  due  from  tlic 
intestate,  and,  judgment  bein^' 
signed  accordingly,  she  paid  tlie 
amount  of  the  debt,  and  thereby 
exhausted  the  assets,  and  it  was 
held  that  she  was  entitled  to  niake 
such  payment,  and  thereby  defeat 
the  plaintiff. 

There  was  formerly  a  coiifliit 
between  the  rules  of  conunon  law 
and  equity  on  this  point,  tlie 
common  law  holding  that  an  exe- 
cutor or  administrator,  tliough  In; 
could  confess  judgment  could  not, 
and  equity  that  he  could,  pay  one 
creditor  before  another ;  but  since 
th3  Judicature  Act,  1873,  s.  25, 
8ub-s.  11,  the  equity  rule  prevails: 
iUd.    Whether  or  not  8Uo\  a  de- 
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The  nature  and  extent  of  the  right  of  an  executor  or 
administrator  to  retain  a  debt  due  to  him  from  the  deceased, 
have  been  investigated  in  a  previous  part  of  this  Treatise  {u). 
It  was  held  to  be  optional  in  the  executor  or  administrator 
either  to  plead  a  retainer  for  such  a  debt,  or  to  give  it  in 
evidence  under  a  plea  of  plene  administravit  (re).  So  he 
might  either  plead,  or  show  in  evidence  under  that  plea,  that 
he  retained  assets  to  a  certain  amount,  for  the  expenses  of 
the  funeral  (j/),  or  of  taking  out  administration  (z),  or  to 
reimburse  himself  for  payments  made  out  of  his  own  pocket, 
ill  discharge  of  debts  not  inferior  in  their  kind  to  the  debt  of 
the  plaintiff  before  the  commencement  of  the  suit  (a).  But  a 
retainer  for  unsatisfied  debts  of  the  testator  or  intestate,  of 
a  higher  degree  than  that  on  which  the  action  is  brought, 
must  be  pleaded  (6). 

Where  an  executor  pleaded  that  he  had  no  assets  ultra  a 
judgment,  which,  in  truth,  was  recovered  against  him  upon 
an  unjust  or  fictitious  debt,  the  plaintiff  might  reply,  that  the 
judgment  was  had  and  obtained  by  fraud  and  covin  between 
the  executor  and  the  creditor  (c).  But  the  plaintiff  could 
not  traverse  the  averment  that  the  debt,  for  which  the 
judgment  was  had,  was  a  just  and  true  debt  (rZ). 
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Plea  of 
retainer : 

for  debt  due 
from  testator 
to  executor ; 


for  disburse- 
ments by 
exccutor ; 


for  debts 
outstanding. 


Replication  to 
a  plea  of  plene 
administravit 
prcKter. 


fence  requires  to  be  pleaded  "S  a 
matter  arising  after  action  brought 
or  after  the  expiry  of  the  time 
limited  for  defence  under  Ord. 
XXIV.,  does  not  seem  ever  to 
have  been  decided.  If  it  ib  neces- 
sary so  to  plead  it,  and  the  defen- 
dant cannot  merely  give  in  evi- 
dence under  a  plea  of  plene 
administravit  the  fact  that  since 
action  broughi;  he  has  paid  a  cre- 
ditor other  than  the  plaintiff,  and 
thiis  exhausted  the  assets,  the 
plaintiff,  according  to  the  words 
of  the  rule,  would  be  entitled  to 
confess  the  defence  and  sign  judg- 
ment for  his  costs,  unless  he  elected 
to  take  a  judgment  of  assets  quando 
acciderint. 


(m)  Ante,  p.  884  et  seq. 

{x)  1  Saund.  333,  note  (6). 
Having  regard  to  the  terms  of 
E.  S.  C.  1883,  Ord.  XIX.  r.  4,  it 
would  seem  prudent  in  every  case 
to  allege  the  facts  upon  which  any 
retainer,  which  it  is  sought  to  set 
up,  is  based. 

(y)  See  R.  v.  Wade,  5  Price,  621, 
as  to  the  form  of  such  a  plea. 

(2)  Gillies  V.  Smither,  2  Stark. 
N.  P.  C.  528. 

(a)  Co.  Lit.  283,rt.  Bull.  N.  P.  140. 

(b)  Bull.  N.  P.  141.  Specialty 
debts  have  now  no  priority.  See 
ante,  p.  869. 

(c)  Williams  v.  Fowler,  1  Stra. 
410.    2  Saund.  50,  note  (3). 

(d)  Robinson  v.  Corbett,  1  Lutw. 


2  n%  '' 


■■t 


'it 


I, 


y 


Si'"' 

M 


f « i     6"J1 

4 


1^   - 


1852  OJ  Remedies  against  Executors  and    [Ft.  v.  Bk.  ii. 

So  the  plaintiff  might  reply  that  the  judgment  is  kept  on 
foot  by  covin  to  defraud  the  creditors,  viz.,  "  that  the  said 
defendant  defers  procuring  acknowledgment  of  satisfaction 
to  be  entered  of  the  said  debt  and  damages,  so  recovered,  &c. 
with  intent  to  defraud  him  the  said  plaintiff:  "  As  where  the 
executor  compounded  for  a  less  sum  and  did  not  procure 
the  judgment  to  be  discharged,  but  pleaded  it  to  an  action 
brought  against  him  by  another  creditor,  he  might  reply  the 
composition,  and  that  the  judgment  was  kept  on  foot  by 
covin  :  for  nothing  shall  be  allo\red  to  the  executor  but  what 
he  actually  pays  (e). 

The  executor,  in  his  rejoinder  to  replications  of  this 
description,  was  bound  to  traverse  the  fraud.  And  the  plain- 
tiff might,  upon  this  issue,  give  in  evidence,  either  that  the 
debt  was  not  a  just  one,  or  that  less  was  due  than  the  sum 
for  which  judgment  had  been  given  (/). 

In  answer  to  the  latter  evidence,  which  is  iwivul  facie 
proof  of  fraud,  the  defendant  might  show  that  the  judgment 
was  entered  for  more  than  was  due,  by  mistake  {(i).  If  a 
judgment  was  pleaded,  and  jjer  fraudem  replied,  upon  which 
issue  was  taken,  and  it  appeared  in  evidence  that  the  creditor 
was  willing  to  take  less  than  was  recovered,  it  was  proof  of 
fraud ;  but  if  it  were  shown  that  the  administrator  had  not 
assets  to  pay  that  sum,  it  was  no  fraud  (/*)•  It  should  be 
observed,  that  where  a  judgment  was  obtained  against  an 
executor  by  covin,  but  for  a  just  debt,  the  creditor  could  not 
avoid  the  judgment  by  alleging  that  it  was  obtained  by  covin 
to  defraud  him  (i). 


662,  by  Powell,  J.  2  Saund.  50, 
note  (3).  Indeed,  it  was  not  neces- 
sary for  an  executor  who  pleaded 
an  outstanding  juilj^ment,  to  aver 
that  the  debt,  upon  which  the 
judgment  was  obtained,  was  a  just 
and  true  debt :  1  Saund.  32t), 
note  (3). 

(e)  1  Saund.  .334,  note  (9). 


(/)  2  Saund.  50,  note  (3). 

(</)  Pease  v.  Naylor,  5  T.  K. 
80. 

(h)  Per  curiam,  in  Parker  v. 
Atfiekl,  1  Salk.  312. 

(i)  Veole  v.  Gatesdon,  W.  Jones. 
92,  3rd  Resolution.  V/illianis  v. 
Fowler,  1  Stra.  410.  1  Saund. 
334,  note  (9). 
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If  an  executor  or  administrator  pleads  j^iene  ad'ninistravit  Evidence  for 
and  the  plaintiff  replies  that  the   defendant  had  assets  at  igaue  joined  ou 
the  commencement  of  the  suit,  whereupon  issue  is  joined,  ^jl^in^avU 
the  burthen  of  proof  lies  upon  the  plaintiff,  who  must  prove 
that  assets  existed,  or  ought  to  have  existed,  in  the  hands  of 
the  defendant  at  the  time  of  the  writ   sued   out  (k).     The 
question,  as  to  what  shall  be  considered  assets  come  to  the 
hands  of  the   executor  or  administrator,  has  been   already 
discussed  {I). 

The  plaintiff  could  not  have  proved,  under  this  issue,  that 
assets  have  been  received  subsequently  to  the  commencement 
of  the  suit ;  to  be  admitted  to  such  proof,  he  should  have 
replied  this  matter  specially  (?;*)• 

If,  upon  the  issue  of  plene  adminiatravit,  it  shall  appear 
that  the  executor  or  administrator  has  been  guilty  of  a 
devastavit,  which  has  caused  a  failure  of  assets,  the  jury  must 
find  that  the  defendant  hac  assets  to  that  amount,  and  not 
find  a  devastavit  («). 


{h)  Mara  v.  Quin,  6  T.  R.  10. 
Webster  v.  Blackmiin,  2  Fost.  &  F. 
490. 

(f)  Ante,  p.  1534  et  seq.  In 
Britton  v.  Jones,  3  Bing.  N.  C. 
676,  upon  a  plea  oi  plene  adminis- 
travit  and  replication  of  assets  in 
hand  at  the  time  of  the  commence- 
ment of  the  suit,  it  appeared  at 
the  trial,  that  the  testator,  twelve 
months  before  his  decease,  pur- 
chased tweht'  mahogany  chairs, 
wliich  wure  seen  in  the  house  where 
he  lived  shortly  before  his  death  : 
The  defendant  proved  that  the  de- 
cefised  died  poor,  that  he  lodged  in 
the  same  house  with  his  mother 
and  his  sister,  the  defendrnt ;  and 
that  money  was  borrowed  to  bury 
him  :  It  was  contended  that,  as  it 
had  not  been  proved  tiiat  the  fur- 
niture in  question  ever  came  to  the 
hands  uf  the  defendant,  there  was 


no  evidence  to  charge  her  with  it 
as  assets :  but  the  Court  of  C.  P. 
held  that  there  was  a  primd  facie 
case  for  that  purpose.  See  also 
Stroud  V.  Dandridge,  1  Car.  &  K. 
445. 

(m)  Mara  v.  Quin,  6  T.  R,  11. 
.  2  Phill.  Ev.  347,  eth  edit.  Roscoe, 
Nisi  Prius  Evidence,  16th  edit., 
1218. 

(n)  Wentw.  Off.  Ex.  c.  13,  p. 
312,  14th  edit.  This  finding  by 
the  jury  of  assets  in  the  hands  of 
the  executor  is  not  against  truth, 
though  they  be  wastiul,  and  so  not 
to  be  had  in  kind  ;  for  the  execu- 
tor had  them  in  right,  >  ince  he  lias 
not  rightfully  parted  fiom  them ; 
according  to  tlie  rule,  jiro  possessore 
Imhetur  qui  dolo  aiit  injurid  desiit 
possidere :  Ibid.  See  Reeves  v. 
Ward,  2  Bing.  N.  C.  235.  S.  C.  2 
Scott,  296. 
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In  order  to  prove  assets,  the  plaintiff  may  give  in  evidence 
the  inventory  exhibited  by  the  defendant  in  the  Court  of 
Probate :  And  after  the  inventory  is  put  in,  it  is  for  the 
defendant  to  discharge  himself  of  the  items  (o). 

In  Shelly' 8  case{p),  Lord  Holt  said,  that  all  sperate  debts 
mentioned  in  the  inventory  shall  be  counted  :issets  in  the 
executor's  hands ;  for  that  is  as  much  as  to  say  that  they 
may  be  had  for  demanding,  unless  the  demand  or  refusal  be 
proved.  Again,  in  Smith  v.  Davies{q),  Lord  Hardwicke 
held,  that  if  in  the  inventory  produced  the  article  concerning 
debts  does  not  distinguish  between  sperate  and  desperate, 
it  will  be  sufficient  to  charge  the  executor  with  the  whole 
prima  facie  as  assets,  and  put  upon  him  to  prove  puy  of 
them  desperate  ;  as  if  the  article  were,  "  Item,  for  debts  due 
and  owing,  which  I  admit  myself  to  be  charged  with  when 
recovered  or  received  "  (r).  And  the  authority  of  these  cases 
appears  to  have  been  recognized  and  acted  upon  in  the 
Common  Pleas,  in  a  case  in  the  time  of  Dallas,  C.  J.  («). 
But  in  Gyles  v.  Dyson  {t),  where  on  the  trial  of  an  issue 
joined  on  a  plea  of  plene  administravit,  it  was  contended,  on 
the  authority  of  Smith  v.  Davies,  that  certain  debts  which 
the  defendant  had,  in  an  inventory  exhibited  in  the  Eccle- 
siastical Court,  allowed  to  be  due  to  the  estate  and  which  he 
did  not  represent  to  be  desperate,  were  to  be  considered  as 
actual  assets  in  his  hands.  Lord  Ellenborough  said,  "  You 
must  prove,  presumptivelj'  at  least,  that  these  debts  have 
been  paid ;  that  presumption  may  depend  on  the  time  and 
a  number  of  other  circumstances ;  but  upon  the  plea  of 
plene   administravit,   it   is   necessary   to   prove   that  effects 


(o)  Giles  r.  Dyion,  1  Stark.  N. 
P.  0.  32. 

ip)  1  Salk.  296. 

(q)  Bull.  N.  P.  140.  S.  C.  Sel- 
•wyn's  N.  P.  779,  note,  6th  edit. 

(r)  The  defendant  proved,  by 
a  witness,  who  went  to  demand 
sevi;ral  of  chera,  that  he  could  not 


recover  them,  and  accordingly  they 
were  allowed  as  desperate  :  Selw 
ubi  supra. 

(s)  Young  V.  Cawdrey,  8  Taunt. 
734.  S.  C.  nomine  Young  v.  Cor- 
dery,  3  B.  Moore,  69. 

(0  1  Stark.  N.  P.  C.  32. 
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came  into  the  hands  of  the  defendant ;  this  is  the  universal 
practice  (u). 

The  inventory  would  seem  to  ho  only  prima  facie  evidence  Inventory  only 
and  it  may  he  douhtful  whether  an  inventory  made  or  exhibited  evidence. 
by  one  executor  or  administrator  would  he  even  prima  facie 
evidence  against  another  (x). 

The  amount  of  the  prohate  stamp  is  admissible  in  evidence,  Amount  of 

.  probate  stamp 

on  the  issue  jomed  on  a  plea  of  plene  administravit  (y).    And  admissible  in 
the  Court  of  King's  Bench,  in  Foster  v.  Blakelock  (z),  held  *"  ^'"'*" 
that  the  prohate  stamp  was  prima  facie  evidence  that  the 
executor  had  assets  to  the  amount  covered  by  the  stamp  («). 
But   this    decision,    it    should    seem,   must   now   be  con- 
sidered as  overruled.    In  the  case  of  Steam  v.  Mills  (aa), 
Littledale,     J.,    and    Parke,    J.,    expr3ssed    their    dissent 
from  it:  And  in  the  subsequent  case  of  Mann  v.  Lang{h), 
Littledale,  J.,  said,  that  he  could  not  say  that  the  stamp 
on  the  probate  was  not  admissible ;   but  it  was  not  primd 
facie  evidence  of  the  amount  of  assets:  In  the  same  case 
Lord  Denman  expressed  his  opinion,  that  if  there  be  evi- 
dence of  a  long  acquiescence  by  the  executor,  without  re- 
demandiug  any  of  the  duty,  it  is  prima  facie  evidence  of 
such  amount;   though  it  is  not  of  itself  evidence  of  such 
amount :  But  Paterson,  J.,  was  of  opinion,  that  it  is  not 
such  prima  facie    evidence,   even   if   a  long  acquiescence 
is   shewn.       This    subject    was    again    considered   in    the 
Court  of  Chancery,  in  the  case  of  Lazonhy  v.  Rawson  (c), 
where  Lord  Cranworth,  C,  in  giving  judgment,  said,  "  The 
circumstance   of  an   executor  having  paid  probate  duty  up 
to  a  particular   amount,  may  be  prima  facie  evidence   of 
his  having  thought  that  the  testator  had  died  possessed  of 


<|! 


I 


1 


(u)  See  ante,  p.  1536. 

{x)  Steara  v.  Mills,  4  B.  & 
Ad.  657.  The  same  would  prob- 
ably be  true  of  the  account  of 
the  pr;rsonal  estate  to  be  delivered 
pursuant  to  43  Vict  c.  14,  s.  10. 

(y)  Mann  v.  Lang,  3  Ad.  &  E.  699. 


(a)  5  B.  &  C.  328. 

(a)  See  also  Curtis  v.  Hunt,  1 
C.  &  P.  180,  where  Lord  Tenter- 
den  ruled  to  the  same  effect. 

{aa)  4  B.  &  Ad.  657. 

Ill)  3  Ad.  &  E.  699. 

(c)  4  De  G.  M.  &  0.  556. 
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property  represented  by  the  amount  of  the  stamp  duty  paid  : 
But  the  probate  duty  is,  in  the  first  instance,  payable  on  tho 
whole  of  the  personal  estate  left  by  tho  testator :  If  it  canuot 
all  be  got  in,  and  it  should  be  ascertained  that  it  was  not 
of  the  value  represented,  in  such  a  case  provision  is  made 
for  enabling  the  executor  to  get  a  return  of  the  amount  over- 
paid :  Where,  therefore,  an  executor  has  not  made  any 
application  for  the  return  of  the  du'^  which  he  may  have 
paid  in  excess,  it  is  a  step  in  evidence  towards  proving  an 
admission  of  assets  to  the  amount,  though  by  no  means 
conclusive  evidence  that  the  executor  had  made  a  correct 
estimate  of  the  testator's  property.  Much  might  depend  on 
the  amount  oveiiiaid,  and  the  pecuniary  condition  in  life  of 
the  executor,  whether  he  would  be  at  the  trouble  of  gettinf 
a  return  of  the  excess  of  duty  overpaid.  Here  the  exocutor 
paid  40L  in  respect  of  probate  duty,  and  never  got  back  any 
of  it,  and  I  think  it  certainly  amounts  to  strong  presumptive 
evidence  that  he  had  received  assets  to  the  extent  covered  by 
that  amount  of  duty ;  but  it  is  not  an  absolute  admission 
that  he  did." 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt, 
or  a  promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to 
charge  him  with  assets :  for  such  an  admission  must  be 
understood  with  a  reasonable  intendment,  and  the  executor 
could  not  mean  to  pledge  himself  to  commit  a  devastavit,  by 
paying  this  debt  before  others  of  a  higher  nature  {d).  But 
if  an  executor  compound  with  the  creditors,  and  afterwards, 
at  the  suit  of  any  of  them,  plead  plene  administravit,  proof 
of  the  composition  would  be  conclusive  proof  of  aso.ets,  and 
the  Court  would  not  suflfer  him  to  give  evider.ce  of  no 
assets  (e).     However,  an  executor  will  not  admit  assets  by 


>,  \ 


(d)  Hindsley  v.  Kussell,  12  East, 
232.  2  Phill.  Ev.  348,  6th  edit. 
If  the  executor  refers  a  party  to 
a  third  person  for  information  re- 
specting the  effects  of  the  testator, 


it  should  seem  that  an  admission 
of  assets  by  such  third  person  will 
bind  the  executor :   Williams  v. 
Innes,  1  Camp.  364. 
(e)  Bull.  N.  P.  145. 
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the  assets 


paying  interest  on  a  bond  due  from  the  testator  (/) :  for  it 
would  be  unreasonable  that  he  should  be  liable  for  the 
whole  debt,  by  paying  a  part  out  of  his  own  funds,  or  that, 
because  he  has  enough  in  his  hands  to  pay  the  interest,  he 
should  be  thereby  concluded  from  disputing  assets  for  the 
principal  (</). 

In  answer  to  the  proof  of  assets,  the  executor  or  adminis- 
trator may  shew  under  the  issue  joined  on  plene  adminis- 

travit  (h),  that  he  has  exhausted  the  assuts,  by  discharging  ^^"^^  '^«° 
,  ,  .-..,.  exhausted, 

other  demands  on  the  estate,  not  inferior  in  their  nature  to 

that  of  the  plaintiff  (i),  or  even  by  the  payment  of  debts  of 

inferior  degree,  without  notice  of  the  plaintiff's  demand  {k). 

Again,  the  executor  may  show  that  he  has  disbursed  the 

assets  in  the  expenses  of  the  funeral,  or  of  probate  (l),  or 

administration,   or,   as  it   should  seem,  in  the   reasonable 

charges  of  collecting  the  debts  of  the  deceased  (m).     So  he 

may  shew  that  he  has  retained  money  in   his   hands  to 

pay  for  the  expenses  of  administration,   to  which  he  has 

made  himself   liable,   without  proving   that   he    has    paid 

them  (n). 

Where  the  executor  shews  payments  made  by  him  to  the 

extent  of  the  assets  proved  by  the  plaintiff  to  have  come  to 


(/)  Cleverley  v.  Brett,  cited  l>y 
BuUer,  J.,  5  T,  R.  8.  2  Phill.  Ev. 
348,  6th  edit. 

(j)  See  further  as  to  what  is  an 
admission  of  assets,  post,  p.  1894. 

[h)  Reeves  v.  Ward,  2  Biny. 
N.  C.  235. 

(t)  See  ante,  p.  879  et  seq. 

(fc)  The  Governors  of  Chelsea 
Water- Works  t>.  Cowper,  1  Esp. 
N.  P.  C.  277.  Ante,  p.  881.  But 
accoi-ding  to  the  judgment  of  Law- 
rence, J.,  in  Hickey  v.  Hayter,  6 
T.  R,  388,  these  payments  witli- 
out  notice  must  be  pleaded. 

(I)  It  is  a  question  for  the  jury 
whether  the  executor  has  com- 
mitted a  devastavit   by  swearing 

W.E. — VOL.    II.  * 


the  property  above  its  value  with" 
out  reasonable  ground,  and  so 
incurring  a  greater  sttimp  duty 
than  was  requisite,  seeing  that  the 
executor  is  bound  to  act  promptly, 
and  therefore  is  not  to  be  held  to 
too  close  a  search  for  the  testator's 
property :  Jackson  v.  Bowley,  Carr 
&  M.  97. 

{m)  Giles  v.  Dyson,  1  Stark.  N. 
P.  C.  22.  But  he  cannot  be  allowed 
for  disbursements  in  the  schooling, 
feeding,  and  clothing  of  the  chil- 
dren of  the  testator,  subsequently 
to  his  decease ;  Ibid. 

(n)  See  ante,  p.  1851.  Gillies  v. 
Smither,  2  Stark.  N.  P.  C.  528. 
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his  hands,  the  plaintiff  may  shew,  in  answer,  that  the  funds 
so  applied  did  not  come  to  the  defendant  as  executor,  but 
were  handed  to  him  in  trust  to  pay  the  t^istutor's  debts,  and 
were  not  part  of  the  assets  first  proved  to  have  come  to  his 
hands  (o). 

The  defendant  could  not,  under  a  plea  of  'plene  adminin- 
travit,  give  evidence  of  the  existence  of  outstanding  debts  of 
a  higher  nature;  such  defence  must  have  been  pleatled  (]»), 
and  probably  now  also  must  be  pleaded. 

Again,  the  defendant  could  not  shew,  in  answer  to  proof  of 
assets,  that  he  had  applied  them  in  the  payment  of  debts 
since  the  commencement  of  the  suit ;  for  under  jAene  ml- 
ministrarit,  no  payments,  made  after  the  action  commenced, 
could  be  given  in  evidence  (q).  If,  therefore,  the  executor 
had  paid  other  creditors  of  superior  degree  after  action  com- 
menced, he  must  have  pleaded  that  matter  specially,  and  if 
he  uas  paid  other  creditors  of  equal  degree,  since  the  writ 
issued,  he  ought,  it  would  seem,  to  plead  the  fact 
specifically  (r). 

It  should  seem  (as  there  has  already  been  occasion  to  point 
out)  (s),  that  if,  in  the  distribution  of  assets,  a  creditor  mis- 
leads an  executor,  either  by  laches  or  express  authority,  so  as 
thereby  to  induce  him  to  pursue  a  course  he  would  not  other- 
wise have  pursued,  the  creditor  is  precluded  from  complaining 
of  an  insufficiency  of  assets  (t).     So  where  a  party  entitled  to 


(o)  Marston  v.  Downee,  1  A.  & 
E.  31. 

(p)  Bull.  N.  P.  141.  1  Simml. 
333,  a.  note  (8).    Ante,  p.  879. 

(q)  Dyer,  32,  a.  in  margiiip. 
Com.  Dig.  Adnion.  C.  (2).  Night- 
ingale V.  Lee,  1  Freem.  110. 

(r)  R.  S.  C.  1883,  Old.  XIX. 
r.  4. 

(«)  Ante,  p.  120(5. 

{t)  Richards  v.  Browne,  3  Bing. 
N.  C.  499,  by  Tindal,  (I  J.  Ante, 
p.  1206.  It  was  held  in  Jewsbury 
■».  Murnmery,  L.  R.  8  C.  P.  56,  that 


a  defence  of  this  character  coiilcl 
be  properly  pleaded  under  a  piiM 
I  if  plene  adminisfrant :  probably 
now  it  would  have  to  be  spcciti- 
cally  pleaded  under  R.  S.  C.  188:', 
Ord.  XIX.  r.  4.  A  creditor  ^\o«• 
not  lose  liis  right  to  sue  the  exe- 
cutors bj'  mere  laches.  But  if  tin- 
creditor  misleads  the  executors,  so 
that  they  are  thereby  induced  to 
part  with  the  assets  in  a  manner 
which  would  be  a  dcrastarit,  tlitu 
the  creditor  cannot  complain  of 
the   devantavit.     Although  C  J. 
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a  legacy  under  a  Will  has  a  claim  against  the  testator,  \\  hich 
he  conceals  from  the  executors  till  after  he  has  received  his 
legacy,  he  cannot  afterwards,  in  an  action  against  thj  exe- 
cutors, object  that  the  amount  of  the  legacy  was  not  paid  in 
a  due  course  of  administration  (m). 

Whenever  the  action  against  an  executor  or  administrator  Jmigiuent 
can  only  be  supported  against  him  in  that  character,  nnd  ho  executor: 
pleads  any  plea  which  admits  that  he  has  acted  as  such, 
(except  a  release  to  himself)  the  judgment  against  him  must 
le,  that  the  plaintiff  do  recover  the  debt  and  costs  to  be 
levied  out  of  the  assets  of  the  testator,  if  the  defendant  have 
so  much,  but  if  not,  then  the  costs  out  of  the  defendant's  oivn 
goods  (x).  So  where  the  executor  pleads  plene  administravit, 
and  it  is  found  against  him,  the  judgment  is  de  bonis  testa- 
toris,  et  si  non,  do.,  then  the  costs  de  bonis  propriis  (y). 

It  was  formerly  held  that  where  the  defendant  pleaded  ne 
nnqiies  executor  or  administrator,  or  a  release  to  himself,  and 
it  was  found  against  him,  the  judgment  was,  that  the  plaintiti' 
do  recover  both  the  debts  and  costs,  in  the  first  placo,  de  honi^ 


■\\ 


Tindal  ixsen  the  word  "  laches,"  lie 
does  not  mean  that  mere  doing 
nothing  will  deprive  the  creditor 
of  his  remedy ;  he  means  "  con- 
duct:" per  Chitty,  J.,  lie  Birc''., 
27  C.  D.  622.  There  is  no  rule  in 
e(iuity  any  more  than  in  law  that 
tlie  mere  non-suing  l.>y  any  spe- 
cialty creditor  for  any  period 
within  the  statutory  limit  of 
twenty  years  is  such  neglifjence  as 
deprives  him  of  the  right  of  re- 
quiring payment  of  the  specialty 
debt.  And  therefore  if  an  executor 
disposes  of  the  estate  of  the  testator 
without  providing  for  a  liability  of 
the  testator  under  a  covenant,  he 
will  be  liable  for  the  amount  as 
upon  a  devastavit,  even  after  the 
lapse  of  eighteen  years  :  Re  Baker, 
20 CD.  230. 


(n)  Stroud  r.  Stroud,  7  M.  &  (Jr. 
417. 

(x)  1  Saund.  335,  note  (10),  to 
Hancock  r.  Prowd.  Gorton  v. 
Gregory,  3  B.  &  S.  90.  The  Court 
refused,  after  a  lapse  of  six  ye.irB, 
to  allow  a  judgment  for  the  delit 
de  bonis  testatoris,  and  for  the  cohIb 
de  bonis  testatoris  et  si  non  do  hoii-i* 
propriis,  to  be  altered  to  a  judg- 
ment generally  de  bonis  testatoris  it 
d  non  de  bonis  propriis,  even  if  the 
latter  were  clearly  the  judgment 
to  which  the  plaintiff  was  entitle<l  : 
the  distinction  being  between  ati 
alteration  to  discharge,  and  one  to 
Jix,  the  personal  liability  of  the 
executor  :  Burroughs  v.  Stevens,  5 
Taunt.  556. 

(y)  I  Roll.  Abr.  931  (D.),  pi.  3. 
Wentw.  Off.  Ey.  344, 14th  edit 
3  Q  2 
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teatatoris,  «',  dc,  and  fli  won,  d-c,  de  bonis  propriia  {z).  The 
reason  alleged  was,  because  the  executor  could  not  but  know 
these  to  be  false  pleas :  But  the  same  reason  seems  equally 
to  apply  to  other  pleas  where  the  judgment  was  different  (a). 
And  this  probably  would  be  held  no  longer  to  bo  law, 
especially  as  the  rule  was  rather  a  pleading  result,  deduced 
from  pleading  admissions,  which  the  Court  would  not  let  the 
defendant  remedy  by  amendment,  than  a  punishment  inflicted 
by  the  Court,  which  had  indeed  no  jurisdiction  to  inflict  such 
a  punishment. 

With  respect  to  the  amount  for  which  judgment  should  be 
entered  against  the  executor  upon  a  plea  of  2)lene  (uhninu- 
travit,  if  the  executor  plead  either  a  general  or  special  pkne 
adviinistravit,  he  is  liable  only  to  the  amount  of  the  assets 
proved  to  be  in  his  hands  (/>).  Thus  in  Harrison  v.  lieccks  (c), 
the  plaintiff,  having  proved  a  debt  of  80/.,  took  a  verdict 
on  the  nan  assumpsit  for  the  sum,  and  having  proved  251. 
assets  unadministered,  he  took  a  verdict  on  the  pkne 
administravit  for  that  sum,  and  judgment  quando,  &c.  for  the 
residue  (rf). 


(z)  Bro.  Exore.  34.  1  Roll.  Abr. 
p.  930  (C),  pi.  2,  8,  p.  933,  pi.  15. 
Bull  V.  Wheeler,  (^ro.  Jac.  648. 
Wentw.  Off.  Ex.  338,  340,  14th 
edit.  1  Saund.  336,  6.  note  (10). 
Hooper  v.  Summersett,  Wightw. 
20,  per  curiavi. 

(a)  1  Saund.  336,  b.  note  (10). 

(6)  1  Saund.  219,  b.  note  to 
WLeatley  v.  Lane.  Jackson  v. 
Lyon,  Carr.  &  5L  97. 

(c)  Cited  3  T.  R  688. 

(d)  Hancock  v.  Podmore,  1  B.  & 
Ad.  265,  per  Bayley,  J.  Accord. 
The  following  form  is  taken  from 
Serjt.  Williams'  note  in  Sir  E.  V. 
Williams'  edition,  1  Wms.  Saund. 
'608,  609,  for  entering  up  judg- 
ment on  the  two  issues  of  non 
.atsumpsit  by  the  testator,  and  of 
plene  administravit  by  the  defen- 


dant, to  which  the  plaintiff  re- 
plied that  the  defendant  had 
assets  since  the  commencemeDt  of 
the  suit,  where  the  jury  find  the 
first  issue  for  the  plaintitT,  and, 
on  the  second  issue,  tliat  the  de- 
fundant  has  assets  to  satisfy  only 
part  of  the  debt :  "  As  to  tlie  first 
issue  between  the  said  parties  witliin 
joined,  [the  jurors]  upon  their 
oath  do  say,  that  the  within-named 
William  Clarke  (the  testator)  in 
his  lifetime  did  undertake  and 
promise  in  manner  and  form  aa 
the  said  Francis  hath  above  thereof 
complained  against  her  the  said  de- 
fendant Mary  (the  executrix),  and 
they  assess  the  damages  of  the 
said  Francis  by  reason  of  the  not 
performing  of  the  said  promiaes 
and  undertakings,  over  and  above 
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When  several  executors  plead  plene  administravit  severally  judgment 
by  several  attomies,  and  the  jury  find  that  one  of  them  only  ^ninUtravit, 
bas  assets,  judgment  shall  be  given  against  him  only  and  the  ^^'••"^'»"«  *"•'' 
rest  shall  go  quit  (c).     So  too  in  Parsons  v.  Hancoche  (/),  executors  u 

.      ,  ,  ,,,,,,   found  to  Uhto 

where  m  an  action  agamst  several  executo/s,  they  all  pleaded  assou : 
jmntly  that  they  had  fully  administered,  &c.,  and  the  plaintiff 
proved  assets  in  the  hands  of  some  only  of  the  defendants, 


m 


his  costs  and  charges  by  him  about 
bis  suit  in  this  behalf  expended, 
to  802.,  and  for  those  costs  and 
charges  to  40s.  And  as  to  the  last 
issue  between  the  said  parties 
within  joined,  the  jurors  aforesaid 
upon  their  oath  aforesaid  say,  that 
the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  ^"btilx,  and 
since  had  goods  and  chattels  which 
were  of  the  said  William  at  the 
time  of  his  death  in  her  hands  to 
be  administered  to  the  value  of 
402.,  parcel  of  the  said  damages 
above  a-ssessed,  wherewith  she  the 
said  Mary  might  have  satisfied 
the  said  Francis  AOL,  parcel  of 
the  said  damages ;  and  as  to  40/. 
residue  of  the  said  damages,  that 
the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the 
said  Francis  in  this  behalf,  or  ever 
since,  had  not  any  other  goods 
and  chattels  which  were  of  the 
said  William  at  the  time  of  his 
death  in  the  hands  (^f  the  said 
Mary  to  be  administered,  where- 
with she  could  have  satisfied  the 
said  J^tincis  the  said  40/.,  residue 
of  the  said  damages  so  assessed  v, 
aforesaid :  Therefore  it  is  con- 
sidered that  the  said  Francis  do 
recover  against  the  said  Mary  the 
said  402.  by  the  said  jury  in  form 
aforesaivl  found,  parcel  of  the  said 
damages  of  80{.  above  ns<ietsed,  to- 


gether with  his  costs  and  charges 
by  the  said  jury  in  fonn  aforesaid 
assessed,  and  also  352.  for  liis  costs 
and  charges  of  increase  by  tlie 
said  Court  of  our  said  lonl  the 
King  here  adjudged  to  the  said 
Francis  with  his  assent,  which 
said  damages,  coats,  and  charges, 
in  the  whole  amount  to  772.,  to  be 
levied  of  the  goods  and  chattels 
which  were  of  the  said  William  at 
the  time  of  his  death  in  the  hands 
of  the  said  Mary  to  be  adminis- 
tered, if  she  hotli  so  much  in  her 
hands  to  be  administered,  and  if 
not,  then  the  said  costs  and 
charges,  parcel  of  the  damages  last 
mentioned,  amounting  to  372.,  to 
be  levied  of  the  proper  goods  and 
chattels  of  the  said  Mary,  and  that, 
&c.,  &c.,  and  that  the  said  Francis 
do  recover  the  said  402.  residue  of 
the  said  damages  in  form  afore- 
said assessed,  to  be  levied  of  the 
goods  and  chattels  which  were  of 
the  said  William  at  the  time  of 
his  death,  or  which  since  the  plead- 
ing of  ihe  said  second  plea  of  the 
said  Mary,  have  come  or  at  any 
time  hereafter  shall  come,  to  t)ie 
hands  of  the  said  Mary  to  be  ad- 
ministered. And  the  said  Mary 
in  mercy,"  &c. 

(e)  Bellew  v.  Juckleden,  1  Roll. 
Abr.  929  (6.),  pi.  5. 

(f)  1  Mood.  &  Malk.  330.     ' 
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Parke,  J.,  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
against  the  latter,  and,  as  to  the  other  executors,  to  find  a 
verdict  for  the  defendants  (//). 

It  will  appear,  on  referring  to  the  description  above  nriveii 
of  the  proper  mode  of  entering  judgment  against  executors 
Hiid  administrators  {h),  that,  when  defendants,  they  have  no 
))rivilege  as  to  costs ;  hut,  on  the  contrary,  are  liable  to  pay 
them  dc  bonis  propriia  if  there  arc  no  assets  {i).  The  liability 
as  well  as  the  right  to  costs  in  the  case  of  executors  and 
administrators  is  governed,  as  in  the  case  of  ordinary 
litigants,  by  the  provisions  of  R.  S.  C.  1883,  Ord.  LXV.(A). 

In  an  action  against  an  executor  or  administrator,  if  the 
defendant  pleads  plenc  administravit,  and  it  cannot  bo  proved 
that  he  has  assets  in  hand,  the  plaintiff  may  confess  the  plea, 
and  take  judgment  immediately  of  assets  qiiando  acciderint, 
or  as  it  is  sometimes  called,  judgment  of  assets  in  fatitru  (/). 
]iut  if  the  plaintiff  take  issue  on  the  general  or  special  plea  of 
]il.ene  administravit,  and  it  he  found  against  him,  he  could 
not  under  the  former  practice  have  judgment  of  assets  qiiaiido, 

A'C.  (til). 

Jiy  taking  judgment  of  assets  qiiando  the  plaintiff  admits 
that  the  defendant  has  fully  administered  to  that  time  (h)  : 
And  accordingly,  the  terms  of  the  judgment  are  that  the 
plaintiff  do  recover  his  debt  to  be  levied  of  the  goods  of  the 
testator  which  shall  thereafter  come  to  the  hands  of  the  exe- 


(g)  See  also  the  remarks  of  the 
same  learned  judge  in  Cousins  n 
I'addon,  2  Crompt.  M.  &  R.  558. 

(h)  Ante,  p.  1859. 

(t)  See  Marshall  v.  Willder,  9 
B.  &  C.  655,  658. 

(k)  See  ante,  p.  1796. 

(1)  Mary  Shipley's  case,  8  Co. 
VM,  a.  Noell  v.  Nelson,  2  Sannd. 
226,  Parker  v.  Dee,  3  Swanst.  5.3?, 
note  to  Drewry  v.  Thacker.  See 
the  form  of  such  judgment,  1 
Saund.  216,  217. 


(m)  1  Roll.  Abr.  929  (B.),  pi  2. 
2  Saund.  217,  note  (1)  to  Noell  v. 
Nelson.  Lucas  v.  Jenner,  2  Dowl. 
64,  per  Bayley,  B.  But  see  Hinds- 
ley  v.  Russell,  12  East,  232.  The 
same  consequence  does  not  seen. 
to  follow  where  plene  administramt 
is  ill  pleaded  :  Harris  v.  Goodwyn, 
2  M.  &  Gr.  414,  415,  per  Tindal, 
C.J. 

(w)  2  Saund.  219,  note  (2).  Par- 
ker V.  Dee,  3  Swanst.  532,  note  to 
Drewry  r.  Thacker. 
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cutor.  And  in  debt  or  scire  facias,  on  tliia  judgment  proof  of 
the  executor's  receiving  ussetH  was  ulways  at  the  trial  confined 
to  tt  period  Hubsequcnt  to  the  judgment  (o).  And  it  is  riglit 
that  such  be  the  rule  at  law ;  for  if  a  creditor  was  permitted 
to  litigate  a  second  time  that  which  has  been  once  settled 
between  the  parties,  either  by  verdict  or  admission,  an  exe- 
cutor would  be  harassed  and  involved  in  infinite  expense  and 
litif,'iition  (;)). 

When  an  executor  or  administrator  pleads  plene  adininis- 
trtivit,  or  judgments,  &c.,  outstanding,  and  plene  adininistrarit 
pneter,  and  the  plaintiff,  admitting  the  truth  of  the  plea,  takes 
jutlguient  of  assets  qiiaiido,  Sec,  the  executor  or  administrator 
is  not  liable  to  costs  de  bonis  propriis  (q) :  nor  does  he  seem 
liable  thereto,  when  he  jileads  plcnc  adininistravit  prctter,  and 
the  plaintiff  takes  judgment  of  the  assets  admitted  in  part, 
and  for  the  residue,  of  assets  qiiundo,  &c.(r).  But  it  would 
Kcem  that  though  an  executor  or  admhiistrator,  in  such  case, 
is  uot  personally  liable  to  pay  costs,  yet  that  judgment  may 
bo  well  entered  for  them,  to  be  recovered  de  bonis  testatoris, 
quaudo  acciderint  (s). 

Formerly  there  were  two  modes  of  enforcing  a  judgment 
obtained  against  an  executor  de  bonis  testatoris  :  1st,  hy  fieri 
facias  {t),  or  scire  fieri  inquiry  ;  2nd,  by  an  action  of  debt  on 
the  judgment,  suggesting  a  decastacit. 

First,  as  to  the  proceeding  by  fieri  facias  or  scire  fieri  hy  fieri  facial 
inquiry :  If  the  sheriff  returned,  as  he  might  do  if  he  pleased, 
not  only  7iulli  bona  but  also  a  devastavit,  to  a  fieri  facias  de 


<y 


Proceedings 
on  judgment 
against  execu- 
tor de  honit 
teitatorii  ; 


t 
! 

I' 
t 

ifili. 


(())  Taylor  r.  liolman,  Bull. 
N.  P.  169.  2  Saund.  219,  a. 
note  (2). 

(p)  Mara  v.  Quin,  6  T.  R.  1.  2 
Saund.  219,  a.  r.ote  (2). 

{q)  1  Saund.  336,  6.  note.  Tidd, 
980,  9th  edit. 

(r)  Tidd,  980,  9tli  edit. 

(«)  De  Taatet  v.  Andrade,  1 
Chitt.  Rep.  629,  630,  in  notit. 
Cox  V.  Peacock,  4  Dowl.  134. 


(<)  He  may  also  proceed  to  en- 
force his  judgment  by  attachment 
of  a  debt  due  to  the  estate  of  the 
executor  under  R.  S.  C.  1883,  Ord. 
XLV.,  and  a  Court  of  Equity 
would  not  restrain  such  proceed- 
ings, notwithstanding  there  has 
been  a  decree  for  the  administra- 
tion of  the  estate,  if  the  judgment 
was  obtained  before  the  decree : 
Fowler  v.  Roberts,  2  Giflf.  226. 
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bonis  teatatoris  sued  out  on  a  judgment  obtained  against  an 
executor,  the  plaintiff,  according  to  the  ancient  practice,  sued 
out  execution  immediately  against  the  defendant  by  capias  ad 
satis/.,  or  Jieri  facias  dc  bonis  propriis  («).  And  it  seems 
that  the  sheriff  runs  no  risk  by  returning  a  devastavit ;  for 
the  judgment,  and  no  asset?  to  be  found,  was  sufficient  evi- 
dence of  a  devastavit,  in  ai.  action  against  him  for  a  false 
return  (x). 

But  if  the  sheriff  returned  7iulla  bona  ^jenerally,  without 
also  returning  devastavit,  the  ancient  course  was  to  issue  a 
special  writ,  for  the  sheriff  to  inquire  by  a  jury  whether  the 
defendant  had  wasted  any  of  the  goods  of  the  deceased :  And 
if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a 
scire  facias  issued  for  the  defendant  to  shew  cause  w''y  the 
plaintiff  should  not  have  execution  dc  bonis  proimis,  to 
which  scire  facias  the  defendant  might  appear  and  plead. 
Subsequently,  for  the  sake  of  expedition,  the  inquiry  and  scire 
facias  were  made  out  in  one  writ,  which  was  called  a  scire 
Jieri  inquiry ;  reciting  the  judgment,  Jieri  facias,  and  rotaru 
of  nulla  bona,  and  after  suggesting  a  devastavit,  commanding 
the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be 
made  of  the  goods  of  the  testator  or  intestate,  if,  &c.;  and 
if  not,  then,  if  it  shall  appear  by  inquisition  that  the  de- 
fendant hath  wasted  the  goods  of  the  c^cease;!,  to  give 
notice  to  the  defendant  to  appear  in  Court  at  the  return  of 
the  writ  to  shew  cause  why  the  plaintiff  ought  not  to 
have  execution  de  cmis  propriis :  And  the  same  notirc  of 
executing  such  writ  was  required  as  of  a  common  writ  of 
inquiry  ((/). 

The  most  usual  mode  of  proceeding  has  been  by  action  of 
debt  on  the  judgment  suggesting  a  devastavit. 


(k)  1  Saund.  219,  note  (8),  to 
Wlieatlej  v.  Lane.  The  fieri  in- 
quiry is  only  for  the  security  of 
the  shuriif :  Rock  v.  Leight^n,  1 
Salk.  310.  Chitty's  Archbold,  14th 
edit.  1126. 


(x)  Rock  V.  Lei^liton,  cited  3  T. 
R.  G!)2.     S.  C.  1  Salk.  310. 

(y)  Tidd,  1113,  1114,  9th  rdit. 
Sih;  the  account  of  the  ostalilish- 
iiient  of  this  practice.  1  Saund. 
21S>,  a.  note  to  Wheatley  r.  Lane. 


i 
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The  executor  could  not  plead  plcne  administravit  to  the  scire 
fieri  inquiry;  because  the  judgment  against  him  was  con- 
clusive that  he  had  assets  to  satisfy  it  {z).  Neither  could  he, 
upcu  the  taking  of  the  inquisition,  give  in  evidence  the  want 
of  assets  (a) :  And  it  should,  therefore,  seem,  that  the  jury 
were  bound,  upon  the  judgment  being  put  in  evidence,  together 
Trith  the  Ji.  fa.  and  the  return,  to  find  a  devastavit,  as  sug- 
gested in  the  writ,  unless  tho  executor  could  shew  that  there 
were  goods  of  the  testator,  which  might  have  been  taken  in 
execution,  and  that  he  showed  them  to  the  sheriff  (fc). 
Accordingly,  in  a  case  where  the  undev-sheriff,  on  taking  the 
inquest,  directed  the  jury  that  the  plaintiff  was  bound  to  give 
evidence  of  the  executor's  having  property  of  the  testator  in 
bis  hands,  and  subsequently  returned  nulla  bona  testatoris, 
the  Court  quashed  the  return  and  awarded  a  new  scire 
fieri  inquiry  (c).  However,  the  return  of  a  devastavit  was 
not  conclusive,  whether  found  by  the  inquisition,  or  returned 
by  the  sheriff ;  and  therefore  the  executor  might  traverse  it, 
by  denying  the  devastavit,  and  taking  issue  on  it(rf).  And 
upon  the  trial  of  such  an  issue  he  might  shew  that  he  had  not 
wasted  the  goods  of  the  testator,  but  was  ready  to  give  them 
to  the  sheriff,  so  that  it  was  the  sheriff'?"  fault  that  he  did  not 
make  the  debt  out  of  them  (c). 

The  action  of  debt  on  the  judgment  suggesting  a  devas- 
tavit was  substituted  in  lieu  of  the  proceeding  by  scire  fieri 
inquiry  (/).  The  foundation  of  this  action  is  the  judgment  *"*"'* 
obtained  against  the  executor:  which,  as  there  has  been 
already  occasion  to  shew  (//),  is  conclusive  upon  him  to  show 
that  he  has  assets  to  satisfy  such  judgment.  If,  therefore, 
upon  a  fieri  facias  dc  bonis  testatoris,  on  a  judgment  obtained 
against  an  executor,  either  no  goods  can  be  found  which  were 


'"1 


til 


by  action  of 
debt  suggest- 
ing a  deva$- 


{z)  See  an%  p.  1847. 
(n)     Saun;l.  21 9,  d. 

(b)  Ilnd,    Leoiiird  v.  Simpson, 2 
Bingh.  N.  C.  179, 180. 

(c)  Palmer  v.  Waller,  1  Meos.  & 
Wei.  689.    S.  C.  5  Dowl  315. 


V.  Driver,  ibid.  306.  Blackmor  v. 
Morcer,  2  Saund.  402. 

(e)  See  I  Sound.  219,  c.  2 
Bingh.  N.  C.  180, 181. 

(/)  Berwick  v.  Andrews,  2  Lord 
Baym.  ^74.    1  Saund.  219,  a.  note. 


{d)  1  Saund.  219,  c.    Merchant         {y)  Ante,  p.  1647. 
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the  testator's,  or  not  sufBcient  to  satisfy  the  demand  (or,  which 
is  the  same  thing,  if  the  executor  will  not  expose  them  to  the 
execution),  that  is  evidence  oi  a.  devastavit ;  and,  therefore,  it  is 
very  reasonable  that  the  executor  should  become  personally 
liable  and  chargeable  de  bonis  propriis  (/«). 

This  action  may  be  brought  upon  the  judgment  against  the 
executor,  upon  a  bare  suggestion  of  a  devastavit,  without  any 
writ  of  ^fi.  fa.  first  taken  out  upon  the  judgment  (().  But 
the  usual  course  is,  first  to  sue  out  a  fieri  facias  upon  the 
judgment,  and,  upon  the  sheriff's  return  of  nulla  bona,  to 
bring  the  action,  and  state  the  judgment,  the  writ,  and 
return,  in  the  declaration  or  statement  of  claim ;  and,  on  the 
trial,  the  record  of  the  judgment,  the  fieri  facias,  and  the 
return,  will  be  sufficient  evidence  to  ],'C  f>  the  case  {k). 

In  this  form  of  action  the  judgment  was  de  bonis  pro- 
priis {I).  The  executor  or  administrator  might  plead  that  he 
did  not  waste,  &c.,  in  manner  and  form,  &c.,  and  under  this 
plea  he  might  give  in  evidence,  that  there  were  goods  of  the 
testator,  which  might  have  been  taken  in  execution,  and  that 
he  showed  them  to  the  sheriff  (w).  But  the  executor  or 
administrator  could  not  plead  jj^^Ht'  adininistravit,  or  any 
other  plea  which  put  his  defence  upon  want  of  assets :  For 
such  plea  would  be  contrary  to  what  was  admitted  by  the 
judgment :  And  if  the  truth  were,  that  he  had  no  assets,  he 
should  have  set  it  up  as  a  defence  to  the  original  action,  and 
having  neglected  to  do  so,  he  was  not  perr..:  d  to  say  so 
afterwards  («).  Again,  if  he  had  pleaded  pL  '  '  liuinisiravit 
to  the  original  action,  and  the  judgment  wir     .ic^  upon  a 


(/t)  1  Saund.  219,  6.  note  (8),  to 
Wlieatley  v.  Lane.  Blackmor  v. 
Mercer,  2  Saund.  403.  Erving  v. 
Peters,  3  T.  R.  686.  Farr  v.  New- 
man, 4  T.  R.  637. 

(t)  Wheatley  r.  Lane,  1  Sid.  397. 
1  Saund.  219,  c.  note. 

(Jc)  Challoner  v.  Challoner,  cited 
in  Skelton  v.  Hawling,  1  Wils. 
269.    Erving  v.  Peters,  3  T.  R. 


68.J.  1  Saund.  219,  c.  S.  P.  where 
an  irregular  testatum  fi,  fa.  had 
been  issued  and  returned  nulla 
hona :  Leonard  v.  Simpso.i,  2  Bing. 
N.  C.  176. 

(l)  Warren  v.  Consett,  2  Lord 
Raym.  1502. 

(m)  1  Saund  219,  c.  note.  Ante, 
p.  1865. 

(n)  1  Saund.  219,  e.  note. 
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verdi'it  finding  that  he  had  assets,  he  was  equally  concluded 
from  saying  that  he  had  no  assets  [(>).  And,  for  the  same 
reason,  he  could  not  give  in  evidence  the  want  of  assets  on  the 
trial  of  the  devastavit  (p). 

If  a  man  obtained  judgment  against  an  executor,  and  died, 
his  executor  might  bring  an  action  upon  the  judgment  against 
tlie  executor,  suggesting  a  devastavit :  for  such  an  action  is 
brought  against  the  same  person  against  whom  the  judgment 
was  had.  and  by  that  judgment  assets  were  admitted  (q).  So, 
on  the  other  hand,  if  a  judgment  was  had  against  an  executor, 
who  afterwards  died,  an  action  might,  after  the  stat.  30 
Car.  II.  c.  7  (r),  be  brought  against  his  executor  or  adminis- 
trator, upon  the  judgment,  feuggcsting  a  devastavit  by  the  first 
executor,  and  the  judgment  was  as  conclusive  upon  the  repre- 
sentative of  the  executor,  as  it  was  upon  the  executor  himself. 
Therefore,  if  an  action  of  debt,  suggesting  a  devastavit  by  the 
first  executor  in  his  lifetime,  was  brought  against  his  executor 
or  administrator,  he  could  not  have  pleaded  that  the  first  exe- 
cutor fully  administered  the  goods  of  the  first  testator,  or  any 
other  plea,  purporting  that  he  (that  is,  the  first  executor)  had 
no  assets  to  satisfy  the  judgment,  any  more  than  the  executor 
himself  could  have  done  (s).  For  whatever  act  of  the  executor 
would  have  made  him  personally  liable  and  chargeable  with 
the  payment  of  the  demand  de  bonis  p)'02mis,  by  virtue  of  the 
statute,  made  his  personal  estate  liable  in  the  hands  of  his 
executor  or  administrator  {t).  But  the  executor  or  adminis- 
trator of  the  executor  might  plead,  that  he,  the  defendant, 
had  fully  administered  all  the  estate  of  his  own  testator  or 
intestate  («).  Moreover  the  judgment  in  the  action,  when 
brought  against  the  executor  or  administrator  of  the  executor, 
against  whom  the  judgment  was  obtained,  was  de  bonis  testa- 
torn,  or  intestati  (.r). 


(o)  Erving  v.  Peters,  3  T.  R.  693. 

(p)  Kockv.Leighton,lSalk.310. 

(9)  Berwick  v.  Andrews,  2  Lord 
Raym.  971.  S.  C.  1  Sulk.  314. 
Ante,  p.  699. 

(r)  See  ante,  p.  1601. 


{s)  Skclton  V.  Ilawliug,  1  Wila. 
258. 

(0  1  Siiiind.  219,  rf.  note. 

(k)  1  Siiund.  219,  e.  note.  See 
trt/m,  p.  1871. 

(x)  1  Siiund.  219,/.  note. 
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But  no  action  of  debt  suggesting  a  devastavit  by  the 
executor  lay  against  him  upon  a  judgment  obtained  nrfainst 
his  testator :  because  that  was  no  admission  of  assets  by  the 
executor :  and,  therefore,  in  such  cases,  it  was  necessary  to 
revive  the  judgment  against  the  executor,  to  make  him  a 
party  to  it  (y). 

If  the  testator  died  after  execution  was  sued  out,  the  writ 
could  be  still  executed  on  his  goods  in  the  hands  of  his  exe- 
cutors, without  taking  any  further  proceeding  (z). 

But  generally  speaking,  if  a  defendant  died  after  a  final 
judgment  against  him,  and  before  execution,  the  plaintiif 
could  not  have  execution  without  reviving  the  j'ldgment 
against  the  personal  representative  of  the  defendant  (a).  If, 
indeed,  there  were  two  or  more  defendants,  and  one  of  them 
died  after  judgment,  but  before  execution,  the  plaintiff  was 
not  put  to  revive  the  judgment  against  the  personal  represen- 
tative of  the  deceased,  but  execution  might  be  had  without  it 
against  the  survivors,  within  a  year  (b).  But  the  execution 
in  such  case  was  taken  out  in  the  joint  names  of  all  the  defen- 
dantSj  otherwise  it  would  not  have  been  warranted  by  the 
judgment  (c). 

Before  the  Common  Law  Procedure  Act,  1852,  the  judg- 
ment was  revived  by  a  writ  of  scire  facias,  which  stated,  thiit 
the  testator  died,  having  made  the  defendant  his  executor,  or, 
in  the  case  of  an  administrator,  the  death  of  the  intestate, 
and  the  grant  of  administration ;  and  it  called  on  the 
defendant  to  show  why  the  plaintiff  should  not  have  execu- 
tion of  the  debt  or  damages,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  testator  or  intestate  at  the  time 
of  his  death,  in  the  defandant's  hands  to  be  adminis- 
tered (d). 


6-i 


(y)  '^'•csby  v.  Geering,  cited  in 
Berwick  v.  Andrews,  2  Lord  Raym. 
972. 

(«)  1  Chitty'e  Archb.  810,  14th 
ed. 

(a)  2    Saand.    6,   note    (1)   to 


Jeffreson  v.  Morton. 
(5)  Tidd,  1120,  9th  edit. 

(c)  Ibid. 

(d)  Tidd,  1119,  9th  edit.  In  n 
scire  facittt  on  a  judgment,  recoveml 
by  an  executor,  the  death  of  the  tea- 
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But,  under  that  statute  the  plaintiff  might  either  sue  out 
a  writ  of  revivor  in  the  form  given  by  the  Act,  or  apply  to  the 
Court  or  a  Judge  for  leave  to  enter  a  suggestion  on  the  roll, 
that  he  was  entitled  to  have  execution  thereon ;  And  the  Act, 
in  the  129th  and  two  following  sections,  prescribes  the  mode 
of  proceeding,  and  course  to  be  pursued  in  respect  of  each  of 
these  substitutes  for  a  scire  facias. 

With  respect  to  the  pleas  which  an  executor  or  adminis- 
trator might  have  pleaded  in  his  defence,  he  could,  it  seems, 
have  pleaded  j)^^^'^^  administravit,  or  a  plea  that  he  had 
nothing  in  his  hands  at  the  time  of  the  death  of  his  testator 
or  intestate,  or  that  no  goods  came  to  his  hands  except  so 
much,  if  any  did,  and  shew  how  he  administered  them  (e). 

After  the  plaintiff  had  obtained  judgment  of  execution 
against  the  executor,  he  might  bring  an  action  of  debt  in  the 
debet  and  detinet  on  the  latter  judgment  against  the  executor, 
suggesting  &  devastavit :  And  in  such  action  the  judgment  was 
conclusive  against  the  defendant,  that  he  had  assets  :  There- 
fore  he  could  not  plead  plene  administravit ;  and  the  judg- 
ment was  de  bonis  propriis  (/). 

Since  the  passing  of  the  Judicature  Act  it  would  seem  that 
the  judgment  creditor,  on  a  judgment  against  the  testator, 
would  have  to  apply  for  judgment  under  R.  S.  C.  1883, 
Ord.  XLII.  r.  23,  and  if  the  executor  deny  on  the  hearing  of 
the  summons  that  he  has  in  his  hands  assets  of  the  testator 
against  which  execution  ought  to  go,  the  Judge,  if  he  think 
fit,  may  order  that  any  issue  or  question  necessary  to  deter- 
mine the  rights  of  the  parties  shall  be  tried  in  any  of  the 
ways  in  which  an  action  may  be  tried  :  and  that  the  issue 
would  be  so  framed  as  to  allow  the  executor  to  raise  any  of 
the  defences  which  he  formerly  could  have  raised  on  the  writ 
of  scire  facias,  or  under  the  Common  Law  Procedure  Act. 


tator  need  not  have  been  expressly 
averred :   Moorfoot  v.  Chivers,  1 
Stra.  631.    S.  C.  2  Lord  Raym. 
1395.    Tidd,  ubi  tupra. 
(e)  Newton  v.  Richards,  1  Salk. 


296.    4  Mod.  296.     1  Loi-d  Raym. 
3,  4.     2  Saund.  72,  dd.  note  (4). 
HIckey  v.  Hayter,  6  T.  R.  384. 
( f)  Hope  V.  Bague,  Z  East,  2. 
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There  seems  nothing  in  the  order  to  enable  the  creditor  to 
raise  an  issue  of  ilevastavit  under  the  proceedings  directed 
by  it.  .  . 

If  a  judgment  of  assets  qiiando  acdderint  has  been  entered 
against  an  executor  and  administrator,  the  plaintiff  cannot 
have  execution  until  Home  assets  come  into  the  hands  of  the 
defendant. 

If  assets  come  to  the  hands  of  the  executor  or  administrator 
the  plaintiif  can  apply  for  leave  to  issue  execution  under 
R.  S.  C.  1883,  Ord.  XLII.  r.  23,  for  this  is  within  the  very 
terms  of  clause  (c)  of  the  rule,  which  provides  that  where  a 
party  is  entitled  to  execution  upon  a  judgment  of  assets  in 
futuro  the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execu- 
tion accordingly :  And  such  Court  or  Judge  may,  if  satisfied 
that  the  party  so  applying  is  entitled  to  issue  execution, 
make  an  order  to  that  effect,  or  may  order  that  any  issue  or 
question  necessary  to  determine  the  rights  of  the  parties 
shell  be  tried  in  any  of  the  ways  in  which  any  question  in 
an  action  may  be  tried. 

Formerly  the  plaintiff  proceeded  by  an  action  of  debt 
upon  the  judgment,  or  by  the  writ  of  revivor,  substituted 
by  the  C.  L.  P.  Act,  1852,  in  lieu  of  a  scire  facias.  And 
it  seems  convenient  to  retain  in  this  edition  the  statement  of 
the  pleadings  and  necessary  allegations  under  a  scire /avian, 
because  such  statement  will  furnish  a  guide  as  to  what  the 
judgment  creditor  must  allege  in  his  affidavit  to  entitle  him 
to  leave  to  issue  execution  under  Ord.  XLII.  r.  23,  and  as 
to  the  form  of  the  issue  should  one  be  directed. 

If  the  judgment  was  in  the  ordinary  form,  it  was  hekl 
necessary  to  state,  in  the  writ  of  scire  facias,  that  the  assets 
came  to  the  executor's  hands  after  the  judgment;  for  that 
the  scire  facias  must  pursue  the  terms  of  the  judgment, 
which,  in  this  case,  were,  that  the  plaintiff  do  recover  his 
debt  to  be  levied  of  the  goods  of  the  testator  which  shall 
thereafter  come  to  the  hands  of  the  executor :  Therefore, 
where  a  scire  facias,  on  such  a  judgment  as  this,  of  assets 
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qmndo  acciderint,  stated  that  divers  goods,  &c.,  of  the  tes- 
tator, sufficient  to  pay,  &c.,  had  come  to,  and  were  in  the 
hands  of  the  defendant  to  he  administered,  &c.,  without 
Btating  that  those  goods  had  come  to  the  defendant's  hands 
since  the  judgment,  and  prayed  execution  against  the  defend- 
ant to  be  levied  of  those  goods,  according  to  the  form  and 
effect  of  his  said  recovery,  &c.,  the  defendant  pleaded,  that 
after  the  plaintiff's  judgment,  no  goods,  &c.,  of  the  testator 
bad  come  to  the  defendant's  hands  to  be  administered,  &c. ; 
to  which  the  plaintiff  replied,  that  divers  godds,  tS:c.,  had 
come  to  the  defendant's  hands,  without  adding,  since  the 
judgment ;  and  on  demurrer  it  was  adjudged,  that  the  scire 
facias  was  wrong,  for  want  of  the  words  "after  the  judg- 
ment:" For  when  an  executor  pleads  jpZewc  administravit, 
the  plair  tiiF  may  either  deny,  or  admit  that  allegation :  if 
he  admits  it,  Le  takes  judgment,  and  prays  that  his  debt 
may  be  levied  of  such  assets  as  may  afterwards  come  to  the 
hands  of  the  executor  to  be  administered ;  the  praying  of 
judgment  is  an  admission  that  there  are  no  assets  in  the 
executor's  hands  at  that  time  (g). 

Where,  upon  a  suggestion  of  assets,  a  scire  facias  was 
taken  out,  and  assets  were  found  for  part,  judgment  was 
given  to  recover  so  much  immediately,  and  the  residue  of 
assets  in  future  (h). 


n. 


For  those  causes  of  action  which  are  sustainable  against  Remedies 
an  executor  in  respect  of  the  acts  of  the  deceased,  the  plain-  executor  of 
tiff,   on  the   death  of  a  sole  executor,  may  maintain  the  ''*^°"'""' 
action  against  his  executor :  for  the  executor  of  such  exe- 
cutor is,  to  all  intents  and  purposes,  the  executor  and  repre- 
sentative of  tlie  first  testator  (»')•    But,  on  the  death  of  an 
executor,  without  appointing  an  executor  of  his  own,  or  on 
the  death     of   an    administrator,    the   actions   above   men- 


(g)  Taylor  i-.  Holman,  Bull.  N. 
P.  169.    2  Saund.  219,  a.  note. 
(A)  Ferryman     v.     Westwood, 


cited  in  1  Ventr.  95,  and  1   Sid. 
448. 

(i)  See  ante,  p.  204. 
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tioncd  must  be  brought  against  the  administrator  dc  bonis 
non  {k). 

With  respect  to  the  remedies  for  the  devast'ivit  of  an 
executor  or  administrator,  ?n  the  event  of  his  death,  it  has 
already  appeared  {I)  that,  at  common  law,  no  executor  or 
administrator  was  answerable  for  a  devastavit  by  his  tes- 
tator or  intestate :  But,  by  the  statute  80  Car.  II.  c.  7,  and 
4  &  5  Wm.  &  M.  c.  24,  s.  12,  this  defect  has  been  remedied  (m). 
So  that,  since  these  statutes,  if  a  judgment  be  recovered 
against  an  executor,  who  afterwards  dies,  an  action  may 
now  be  brought  against  his  executor  or  administrator,  sug- 
gesting a  dcvaatavit  by  the  first  executor  («).  And  in  every 
case  where  the  executor  in  his  lifetime  was  in  any  way  guilty 
of  any  act  which  amounts  in  law  to  a  devastavit,  such  as 
exhausting  the  assets  by  payment  of  debts  of  an  inferior 
degree  before  those  of  a  superior,  and  the  like,  an  action  may 
be  brought  against  the  executor,  or  administrator  of  such 
executor,  suggesting  a  devastavit,  by  the  former  executor. 
And  the  judgment  must  be  de  bonis  testatoris  (o). 

By  51  &  52  Vict.  c.  43,  s.  95,  an  executor  or  administrator 
may  sue  or  be  sued  in  the  County  Court  as  if  he  were  a  party 
in  his  own  right  (j)). 

Where  the  lessee  of  lands  aies  before  the  expiration  of 
the  term,  and  his  executor  or  administrator  continues  in 
possession  during  the  remainder,  a  distress  may  be  taken 
for  rent  due  for  the  whole  term  (q).    And  the  executor  or 


(k)  Seea?!<e,  pp.  408,411. 

(0  Ante,  p.  1601. 

(m)  Ante,  p.  1601.  See  the  ob- 
servationa  of  Wood,  V.-C,  on 
these  statutes  in  Thome  v.  Kerr, 
2  Kay  &  J.  63,  64.  But  the 
statute  of  30  Car.  II.  c.  7,  was 
held  not  to  make  un  executor  of 
an  executrix  de  son  tort  liable  for 
a  breach  of  contract  committed  by 
the  person  with  whose  property 


the  executrix  de  son  tort  has  inter- 
meddled. Wilson  V.  Hodson,  L.  1!. 
7  Ex.  84. 

(w)  See  ante,  p.  1867. 

(o)  1  Saund.  219,  e.  f.  note  (8) 
to  Wheatley  v.  Lane.  Coward  r. 
Gregory,  L.  R.  2  C.  P.  153, 137. 

(p)  See  ante,  p.  1798. 

(q)  Wentw.  Off.  Ex.  291,  14tli 
edit.  Braithwaite  v.  Cookscy,  1 
H.  Black.  465. 
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administrator  cannot  plead  plene  administravit  in  bar  to  the 
avowry  (r).  So  the  distress  may  be  taken  by  virtue  of  tho 
Btat.  8  Ann.  c.  14,  ss.  6  and  7,  within  six  months  after  the 
determination  of  the  tenancy,  if  the  executor  or  adminis- 
trator continues  in  possession  (x). 

Tho  death  of  either  party  is  the  countermand  of  a  warrant 
of  attorney  to  confess  judgment  (<) ;  and,  therefore,  upon 
a  motion  to  enter  up  judgment,  if  it  appears  that  the 
defendant  is  dead,  the  Court  will  not  grant  the  motion  (m). 
So  a  cognovit  actionem  is  revoked  by  the  death  of  the 
party  {x). 

There  has  already  been  occasion  to  consider,  in  cases  of 
arbitration,  the  effect  of  the  death  of  either  party,  before  or 
after  the  making  of  the  award  (jj).  It  may  here  be  observed, 
that  the  Court  will  not  grant  an  attachment  against  an 
executor  for  the  non-performance  of  an  award,  which  was 
made  under  a  reference  by  rule  of  Court  entered  into  by 
the  testator  (-?). 


judgment 
cannot  bo 
entered  on 
warrant  of 
attorney  or 
cognovit  given 
by  testator  : 


Proceeding 
against 
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reference  to 
arbitration  by 
testator. 


taxation. 


If  a  solicitor's  bill  against  the  testator  should  be      ferred  Liability  of 
to  taxation  after  his  death,  questions  of  difficulty  mu .  arise  pay  an  attor- 
as  to  the  effect  of  the  order  for  payment  by  the  executor  or  "®^*  '   *  *'®' 
administrator  of  the  sum  found  due.     In  cases  where  justice 
requires  that  the  c/der  for  taxation  should  be  made,  and  it 
nevertheless,  appears  probable  that,  by  reason  of  deficiency 
of  assets,  or  the  like,  payment  of  the  amount  found  to  be  due 
ought  not  to  be  made  without  further  investigation,  the  Court 
or  Judge,  by  whom  the  order  for  taxation  is  made,  ought,  it 


(r)  Wentw.  ubi  supra. 

(s)  Braitliwaite  t'.  Cooksey,  1  H. 
Black.  465. 

(()  See  ante,  p.  781.  Tidd,  551, 
9tli  edit. 

(u)  Tidd,  561, 9th  edit.  Harden 
V.  Forsyth,  1  Q.  B.  177.  It  wUl 
make  no  difference  that  the  de- 
fendant, by  tlie  memorandum  on 
tlie  warrant,  agreed  for  himself 
W.E. — VOL.  n. 


and  his  executor  that  it  sliould 
be  lawful  to  enter  up  judgment 
at  any  time,  notwithstanding  he 
sliould  be  dead  :  Heath  v.  Brindley, 
2  A.  &  E.  3C5. 

(j:)  See  Chitty's  Archbold,  14th 
edit.  1030. 

(y)  Ante,  pp.  782,  783. 

(z)  Newton  v.  Walker,  Willes, 
315. 
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Effect  of 
injunction. 


Bbould  seem,  to  abstain  from  adding  the  usual  order  for 
payment  or  the  delivery  up  of  deeds  (a). 

If,  when  a  bill  of  exchange  becomes  due,  and  is  dis- 
honoured, the  drawer  or  indorser  is  dead,  notice  of  the  dis- 
honour ought  to  be  given  to  his  personal  representative  (i). 
Whore  the  drawee,  acceptor,  or  m>^ker,  is  dead,  the  bill  or 
note  must  be  presented  to  his'  executors  or  administra- 
tors (r),  unless  where  the  bill  is  made  payable  and  is  pre- 
sented at  a  particular  place,  in  which  case  it  is  not  neces- 
sary to  present  it  also  at  the  house  of  the  executor  or  admi- 
nistrator {d).  In  case  there  is  no  representative,  the  holder 
should .  demand  payment  at  the  house  of  the  deceased  (e). 
If  the  holder  of  a  bill  made  the  acceptor  his  executor,  and 
died,  this,  which  at  law  (/)  operated  as  a  discharge  of  tie 
debt,  by  making  the  debtor  executor  (gr)  operated  also  as  a 
discharge  of  the  drawer  and  prior  indorsers  {h). 

Where  an  injunction   had  issued  against  the  defendants 


(«)  See  Re  Dalby,  8  Beav.  469. 

(i)  Byles  on  Bills,  14th  ed.  23''.. 
Ill  America  it  has  been  held,  that 
where  the  indorser  of  a  note  is 
dead  at  the  time  it  becomes  due 
and  there  are  executors  or  ad- 
ministrators at  that  time  known 
to  the  holder,  notice  must  be 
given  to  them  :  but  that  if  there 
are  no  personal  representatives  at 
tlie  time,  a  notice  sent  to  the  resi- 
dence of  his  family  is  sutiicient, 
and  that  it  is  not  necessary  after- 
wards to  gitre  notice  to  executors 
or  administrators,  subsequently 
becoming  such  :  Merchant's  Bank 
«.  Birch,  17  Johns.  R.  25.  Bayley, 
418,  Amer.  edit.  45  &  46  Vict, 
c.  61,  8. 49  (9).  Chalmers  on  Bills 
of  Exchange,  3rd  edit.  p.  149. 

(c)  Byles  on  Bills,  14th  ed.  288. 
Clialmers  on  Bills  of  Exchange, 
.3rd  edit.  p.  136.  45  &  46  Vict.  c. 
61,  s.  45  (7). 


(d)  Philpot  V.  Briant,  3  Carr. 
&  P.  244.  45  &  46  Vict.  c.  61, 
8.  45  (5). 

(e)  Roscoe  on  Bills,  147. 

(/)  The  appointment  of  a  debtor 
as  executor  to  his  creditor  did  not 
operate  as  a  discharge  of  the  debtor 
in  equity,  but  it  was  considered 
that  the  debt  had  been  paid  to  tlu- 
debtor  executor  by  himself,  and  he 
was  held  accountable  accordingly. 
The  equity  rule  will  now  prevail. 
By  sect.  61  of  45  &  46  Vict.  c.  61, 
when  the  acceptor  of  a  bill  is  or 
becomes  the  holder  of  it  at  or  after 
its  maturity,  in  his  own  right,  the 
bill  is  discharged,  but  this  section 
does  not  seem  to  affect  the  matter, 
since  the  executor  acceptor  does 
not  become  the  holder  in  his  ovrn 
right. 

{g)  See  ante,  p.  1176. 

(A)  Ohitty  on  Bills,  569,  8tli 
edit. 


Ch.  I.] 


Administrators  at  Law. 


1876 


in  an  equity  suit,  restraining  them  from  disposing  of  the 
estate  of  their  testator,  the  Court  of  Exchequer  refused  to 
stay  proceedings  against  them  in  an  action  in  which  the 
debt  was  not  admitted,  observing  that  the  injunction  might 
be  a  ground  for  applying  to  stay  execution  (/). 

A  verdict  against  a  testator  or  intestate  maybe  produced  Verdict  against 
in  evidence  against  his  executor  or  administrator,  and  binds  dence  against 
bim(^-).  *"'"=''*°'- 

In  an  action  against  executors  for  money  had  and  received  What  is  good 

"  _  _  Beconuary 

by  their  testator,  the  plaintiff  relied  on  an  admission  of  the  evidence  of 
testator  contained  in  his  Will :  Notice  had  been  given  to  of  the  Will, 
the  defendants  to  i)roduce  the  probate,  but  no  evidence  was 
given  to  prove  that  the  probate  was  in  their  possession :  An 
officer  of  the  Spiritual  Court  produced  a  document  pur- 
porting to  be  the  original  Will  of  the  deceased,  bearing  the 
seal  of  the  Court,  and  also  an  indorsement,  made  by  the 
officer  of  the  Spiritual  Court,  purporting  that  probate  had 
been  granted  to  the  defendants  on  that  instrument  as  of 
the  Will  of  the  deceased,  and  that  they  had  made  oath  of 
the  value  of  the  effects  accordingly :  It  was  objected,  on  the 
part  of  the  defendant,  that  the  Will  should  have  been 
proved  by  one  of  the  subscribing  witnesses,  and  further, 
that  probate  not  being  produced,  the  next  best  evidence 
was  the  act  of  the  Spiritual  Court,  which  was  not  produced : 
But  it  was  held  that  the  document  produced  must  be  taken 
as  proving  that  the  defendants  had  obtained  probate  of  the 
paper,  and  had  therefore  treated  it  as  the  Will  of  their 
testator,  and  consequently  that  it  ought  to  be  received 
against  them;  at  all  events,  as  secondary,  if  not  as  original, 
evidence  (i). 


(i)  Davis  v.  Salter,  2  Cr.  &  J. 
466. 

(fc)  R.  V.  HeMen,  Andr.  389. 
Rose.  Ev.  100,  2nd  edit.  See 
Smith  V.  Smith,  3  Bing.  N.  C. 
29,  as  to  the  admissibility  of  tlie 
dedaTations  of  the  deceased,  as 
evidence  against  the  executor  or 


administrator.  See  also  Spiers  v. 
Morris,  9  Biiigh.  687,  as  to  the 
admissibility  of  entries  made  by 
a  deceased  executor  against  his 
interest. 

{I)  Gorton  v.  Dyson,  1  Brod.  & 
Bingh.  219.  See  ante,  p.  1837. 
See  also  pp.  1792,  1793. 
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I 


OF   REMEDIES  AGAINST   EXECUTORS   AND   ADMINISTRATORS 

IN   EQUITY. 

An  executor  or  administrator  is  '"".ble,  in  his  representative 
character,  to  all  equitable  demands,  with  regard  to  personal 
property,  which  existed  against  the  deceased  at  the  time  of 
his  death  (a). 

Again,  executors  and  administrators  are  for  must  pur- 
poses considered,  in  Courts  of  Equity,  as  trustees ;  for 
instance,  they  ara  held  in  equity  to  be  personally  liable  for 
all  breaches  of  the  ordinary  tr  of  their  office  {b)  :  Upon 
this  principle,  those  Courts  h.  3rcised  a  jurisdiction  over 

them,  in  the  administration  of  assets,  by  compelling  them,  in 
the  due  execution  of  their  trust,  to  apply  the  property  to  the 
payment  of  debts  and  legacies,  and  the  surplus,  according  to 
the  Will,  or  in  case  of  intestacy,  according  to  the  Statute  of 
Distributions  (c). 

Hence  a  Court  of  Equity  will  make  an  order,  for  payment 
of  a  personal  legacy ;  or  for  the  distribution  of  an  intestate's 
personal  estate  {d) :  and  will  compel  an  executor  or  adminis- 
trator, in  the  same  manner  as  it  does  an  express  trustee,  to 
discover  and  set  forth  an  account  of  the  assets,  and  of  his 
application  oi  them  (e) :   And,  even   in  a  case  where  the 


(a)  Toller,  479. 

(6)  Be  Marsden,  26  Ch.  D.  783. 

(c)  Adair  v.  Shaw,  1  Scho.  &  L. 
262.  Auxiliary  grounds  of  juris- 
diction also  formerly  existed  ;  such 
as  the  necessity  of  taking  accounts 
and  compelling  a  discovery,  and 
the  consideration  that  the  remedy 


at  law,  when  it  existed,  was  not 
plain,  adequate,  and  couipliite. 

(d)  Com.  Dig.  Chancery  (3  D. 
1).  Howard  i>.  Howard,  1  Vera. 
134. 

(«)  In  Brooks  v.  Oliver,  Ambl. 
406,  the  acting  executor,  to  whom 
the  produce  of  an  estate  in  Antigun, 
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testator  directed  that  the  executor  should  not  be  compelled 
by  law  to  declare  the  amount  of  a  residue  bequeathed  to  him, 
the  Court  directed  an  account  against  him  (/).  So  an 
account  has  been  decreed  of  an  intestate's  personal  estate, 
notwithstanding  an  account  before  taken,  and  a  distribution 
decreed  in  the  Spiritual  Court  (g).  And  a  bill  was,  in  tho 
case  of  Dulwich  College  v.  Johnson  (gg),  held  on  demurrer  to 
be  properly  brought  for  the  discovery  of  assets,  before  the 
Will  was  proved,  during  the  litigation  thereof  in  the  Probate 
Court  (h). 

A  single  creditor  may  sue  in  equity  for  his  demand  out  of 
the  personal  assets,  and  may,  as  at  law,  gain  a  preference,  by 
the  judgment  in  his  favour,  over  other  creditors  in  the  same 
degree,  who  may  not  have  used  equal  diligence  (i).  But  a 
person  entitled  to  a  share  of  a  sum  of  money,  which  is  due  as 
a  debt  from  the  testator,  must  sue  on  behalf  of  himself  and 
all  other  parties  intci  sted  in  the  debt,  or  make  those  other 
persons  parties  to  the  suit  {k). 

Although  an  executor  has  a  year  allowed  him  in  equity  to 
pay  legacies,  that  does  not  extend  to  debts,  but  he  is  liable 
to  be  sued  for  debts  the  moment  after  the  testator's 
death  (1). 

A  debtor  to  a  testator  cannot  maintain  a  suit  against  the 
personal  representative,  to  obtain  the  directions  of  the  Court 
as  to  the  disposal  of  the  money  due  by  him.  and  to  restrain 
an  action,  brought  by  the  personal  representative  to  recover 
the  debt,  on  the  ground  that  the  debt  has  been  appropriated 
by  the  testator  for  a  particular  purpose,  and  that  the  personal 
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belonging  to  an  infant,  waa  con- 
signed, was  directed  to  accouut 
annually  by  affidavit. 

(/)  Gibbons  v.  Dawley,  2  Chanc. 
Cas.  198. 

(jf)  Bissell  V.  Axtell,  2  Vern.  47. 

(gg)  2  Vern.  49. 

(ft)  See  also  Phippa  v.  Steward, 
1  Atk.  28o.  See,  however,  the 
more  modern  practice  of  appoint- 


ing a  receiver  pending  grant  of 
probate,  ante,  p.  428  et  seq. 

(i)  See  ante,  p.  882.  Mitf.  PI. 
166, 167,  4th  edit.  See  Atty.-Qen. 
V.  Comthwaite,  2  Cox,  44. 

(k)  Alexander  v.  MuUins,  2 
Rusa.  &  M.  568. 

(Q  Nicholls  V.  Judson,  2  Atk. 
301. 
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cum  pf.'sonS. 


representative  intends  to  apply  it  for  purposes  not  warranted 
by  the  Will  (m). 

The  general  rule  is,  that  if  tueie  are  several  executors 
or  administrators,  they  must  all  be  sued,  though  some  of 
them  be  infants  (n).  Therefore,  a  person  cannot,  either  as 
creditor  or  residuary  legatee,  maintain  a  suit  in  equity  against 
one  co-executor  only  (o).  But  it  is  only  neceasary  to  sue  so 
many  of  the  exe  jutors  or  administrators  as  have  acted  :  this 
is  the  same  at  law  (j)).  Where  an  executor  in  t-ust  was 
outlawed,  and  a  witness  proved  that  he  had  inquired  after, 
and  could  not  find  him,  it  was  held  that  it  was  not  necessary 
to  make  hira  a  party  (q). 

Although  one  of  two  executors  or  trustees  may  sue  the 
other  executor  or  trustee  without  making  the  cesiuis  que  trust 
parties  to  the  suit,  yet  where  such  ccstuis  que  trust  have 
participated  in  the  breach  of  trust  they  are  necessary  parties  (/•). 

If  during  an  action  the  deferiuant  dies  the  action  can  be 
continued  against  his  personal  representative,  and  it  makes 
no  difference  in  this  respect  whether  the  defendant  dies  before 
or  after  decree  (s). 

As  has  been  pointed  out  in  an  earlier  part  of  thiy  work  {t), 


(m)  Darthez  v.  Winter,  2  Sim.  & 
Stu.  536. 

(»i)  16  Vin.  A1)r.  251,  tit.  Party 
(B.),  pi.  20. 

(o)  Scurry  r.  Morse,  9  Mod.  80. 
As  to  adding  defendants,  see  R.  S. 
C,  1883,  Ord.  XVI.  r.  U. 

(p)  Ante,  p.  1831.  And  much 
more  therefore  in  n  Court  of 
Equity.  Brown  v.  Pittnian,  CJilb. 
En.  IJep.  75.  Strickland  r.  Strick- 
lan<l,  12  Sim.  463.  Dyson  r.  Mor- 
ris, 1  Hare,  413. 

{q)  Heath  c.  Percival,  1  7'.  Wnis. 
684.  An  administrator,  thou<,di 
insolvent,  must  be  made  a  party 
to  a  bill  for  a  discovery  of  as-sets  : 
Ashurst  V.  Eyre,  2  Atk.  51.  So 
although  he  actually  releases,  he 


must  be  a  party  to  the  suit : 
Snuthby  r.  Hinton,  I  Vern.  31. 

()•)  Jesse  V.  Bennett,  6  De  G.  M. 
&  v..  609. 

(,s)  For  the  practice  where  n  de- 
fendant dies,  see  R.  S.  C.  1881}, 
Ord.  XVII.  In  an  old  case  of 
Lland  V.  Davison,  21  Beav.  312, 
where  the  defendant  died  after 
institution  of  a  suit  n{,'ainst  him, 
liut  before  appearance,  tlie  Court, 
after  a  long  delay,  refused  to  allow 
the  suit  to  be  revived  against  iiis 
heir  at  law. 

(t)  Ante,  p.  6S)7.  See  also 
chapter  on  the  "  Remedies  for 
Executors  in  Equity,"  ante,  p. 
1790. 
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some  causes  of  action  do  not  continue  after  the  death  of  the 
wroagdoer,  and,  consequently,  do  not  survive  igainst  his 
executor,  but  the  maxim  actio  personalis  vioritur  cum  persona 
does  not  apply  to  remedies  ^or  breaches  of  contract,  express 
or  implied,  nor  does  it  apply  to  those  cases  of  tort,  where  by 
means  of  a  wrongful  act  done  by  a  deceased  person  property, 
or  the  proceeds  or  value  of  property,  have  been  appropriated 
by  the  deceased  person  and  added  to  his  estate  (»()•  Nor  will 
the  maxim  prevent  a  claim  by  a  person  standing  in  a  fiduciary 
relationship  to  the  deceased,  where  the  latter  has  abused  his 
position  {x). 

By  Ord.  XVI.  r.  46  of  the  Rules  of  the  Supreme  Court, 
1883,  it  is  enacted,  that  "if  in  any  cause,  matter  or  other 
proceedings  it  shfJl  ap^iear  to  the  Court  or  Judge  that  any 
deceased  persovx  who  was  interested  in  the  matter  in  question 
has  no  legal  personal  representative,  the  Court  or  Judge  may 
proceed  in  the  absence  of  any  person  representing  the  estate  of 
the  deceased  person,  or  may  appoint  some  person  to  represent 
his  estate  for  all  the  purposes  of  the  cause,  matter  or  otlier 
proceeding  on  such  notice  to  such  persons  (if  any)  as  the 
Court  or  Judge  shall  think  St,  either  specially  or  generally 
by  public  advertisement,  and  the  order  so  made,  and  any 
order  consequent  thereon,  shall  bind  the  estate  of  the  deceased 
person  in  the  same  manner  in  overy  respect  as  if  a  duly  con- 
stituted legal  personal  represouLative  of  the  deceased  had 
been  a  party  to  the  cause,  matter  or  other  proceeding." 

The  section  of  the  CI'  ...eery  Procedure  Act  (/y)  from  which 
th-3  rule  was  taken,  was  held  by  Lo.d  Komilly  {z)  not  to 
apply  to  the  three  following  cases  :  first,  where  the  estate  of 
the  deceased  person  is  that  which  is  being  administered  in 
the  suit ;  secondly,  where  the  interest  of  the  deceased  person 
is  adverse  to  that  of  the  plaintiff;  thirdly,  where  the  repre- 

(u)  Phillips  V.  Hoinfray,  24  Ch. 
D.  439. 

(x)  Concha  v.  Murrieta,  Do,  Mora 
V.  Concha,  40  Ch.  D.  543. 

(!/)  15  &  16  Vict.  c.  86,  b.  44. 
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Of  Remedies  against  Executors  and      [Pt.  v.  Bk.  ii. 

sentative  of  the  deceased  person  has  active  duties  to 
perform. 

Kindersley,  V.-C,  in  the  case  of  Silcer  v.  Stein  (a)  held 
that  the  corresponding  section  of  the  Chancery  Procedure 
Act  Q))  only  applied  to  those  cases  where  a  certain  individual 
who,  when  living,  was  interested  in  the  suit,  and  was  made  a 
party  had  died,  hut  this  ruling  does  not  appear  to  have  been 
followed  in  later  cases  (c). 

In  one  case  (rf),  where  a  sole  plaintiflf  died  insolvent,  the 
Court,  on  the  application  of  the  sole  defendant,  appointed  a 
person  to  represent  the  deceased  plaintiff's  estate,  so  as  to 
enable  the  defendant  to  have  an  opportunity  of  moving  to 
dismiss  the  action  for  want  of  due  prosecution  (e). 

The  Court  will,  before  probate  or  letters  of  administration 
of  the  estate  have  been  granted,  interfere  on  behalf  of  a 
creditor  or  beneficiary  to  protect  the  estate  of  the  deceased  by 
the  appointment  of  a  receiver  or  manager  or  both  (/). 

An  application  for  the  appointment  of  a  receiver  pending 
probate  should  not  be  made  to  the  Chancery  Division  except 
there  are  special  circumstances  such  as  danger  to  assets 
requiring  the  appointment  {g). 

The  fact  that  the  executor  declines  to  admit  assets,  and 
that  consequently  if  a  receiver  be  not  appointed  the  executor 
may  prefer  one  creditor  to  another,  is  not  sufficient  (/i) ;  in 
other  cases,  the  proper  Court  to  appoint  is  the  Probate 
Court  (t). 


&! 


(a)  1  Drew.  295. 

(6)  15  &  16  Vict.  c.  86,  s.  44. 

(c)  See  Chaffers  v,  Headlain,  9 
Hare  App.  xlvi.  Swallow  v.  Binns, 
ibid,  xlvii.  Be  Peppitt's  Estate, 
4  Oh.  D.  230. 

[d)  Wingrove  v.  Thompson,  11 
Ch.  D.  419. 

(«)  For  instances  of  the  exercise 
of  jurisdiction,  see  Mortimer  v. 
Mortimer,  11  W.  R.  740.  Crossley 
V.  City  of  Glasgow  Assurance  Co., 
4  Ch.  D.  427.    Webster  v.  British 


Empire  Co.,  16  Ch.  D.  169.  Cur- 
tius  V.  Caledonian  Fire  and  Life 
Insurance  Co.,  19  Ch.  D.  534. 

(/)  Steer  v.  Steer,  2  Dr.  &  Sm. 
31 '  Nothard  v.  Proctor,  1  Cli.  D. 
4.  Blackett  v.  Blackett,  24  L.  T. 
276.  For  form  of  order,  see  Seton, 
6th  edit.  p.  636. 

((/)  Re  Henderson,  2  Times  Rep. 
322. 

{h)  Phillips  V.  Jones,  28  Sol.  Jo. 
360. 

(i)  Re    Henderson,  lupra.    iJ« 
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The  addition  of  a  claim  for  administration  of  the  estate  to 
a  claim  for  its  protection  until  the  appointment  of  a  legal  per- 
sonal representative  has  heeu  held  to  be  irregular  {k). 

The  subject  of  the  appointment  of  a  receiver,  during  a 
litigation  in  the  Probate  Court  for  probate  or  administration, 
has  been  already  considered  (1),  and  mention  made  of  the 
provisions  of  the  Probate  Act,  relative  to  the  appointment  of 
receivers  of  real  estate  pendente  lite  (in). 

If,  in  the  case  of  an  executor  or  administrator,  any  miscon- 
duct, waste,  or  improper  disposition  of  the  assets  is  shown, 
the  Court  will  instantly  interfere  and  appoint  a  receiver  (n). 
So  the  bankruptcy  of  a  sole  executor  and  trustee  is  a  ground 
for  such  an  appointment  (o).  The  Court  will  not  appoint  a 
receiver  because  the  executor  may,  and  probably  will,  exercise 
his  right  of  retainer  to  the  prejudice  of  the  general  body  of 
creditors  (p),  and  the  administration  is  not  to  be  taken  from 
the  executor  upon  alight  grounds  (q). 

The  Court  has  no  jurisdiction  to  order,  in  a  summary  way, 
the  executor  of  a  deceased  receiver  to  bring  in  and  pass  bis 
testator's  accounts,  and  pay  the  balance  to  be  found  due  out 
of  the  assets  (r). 
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Parker,  54  L.  J.  Ch.  694.  In  the 
gooils  of  Moore,  13  P.  D.  30. 

{k)  Ovcrington  v.  Ward,  34  Beav. 
175.  Tvawlings  v,  Lambert,  1  J.  & 
H.  458. 

(0  Ante,  pp.  427,  428. 

(m)  Ante,  p.  429. 

()i)  Anon.  12  Ves.  5,  by  Sir 
Wm.  Grant.  Middleton  v.  Dods- 
well,  13  Ves.  268.  S<ie  also  Havers 
V.  Havers,  Barnard,  Chanc.  24. 
Richards  v.  Perkins,  3  Younge  & 
Cull,  299. 

(o)  Re  Johnson,  L.  R.  1  Ch.  325. 
The  fact  of  the  assignees  not  being 
before  the  Court  was  held  not  a 
sufficient  reason  for  refusing  to 
appoint  a  receiver. 

p)  Re  Wells,  45  Ch.  D.  569. 


(q)  Middleton  v.  Dodswell,  13 
Ves.  268.  See  Smith  v.  Smith,  2 
Younge  &  Coll.  353.  Whitworth 
V.  Whyddon,  2  Mac.  &  G.  52. 
ilere  poverty  is  not  sufficient : 
Hathomthwaite  v.  Russell,  2  Atk. 
126.  Anon.  12  Ves.  4.  Howard 
V,  Papera,  1  Mad.  142.  Manners 
V.  Furze,  11  Beav.  30, 31.  See  also 
Dan.  Ch.  Pr.  1669, 1670,  6th  edit. 

(r)  Jenkins  v.  Briant,  7  Sim. 
171.  The  proper  course,  in  such 
a  case,  if  the  balance  is  not  ascer- 
tained 80  that  the  recognizances 
may  be  put  in  suit,  is  to  bring  an 
action  against  the  executor  for  an 
account :  But  this  course  may  be 
avoided,  if  the  executor  will  con- 
sent to  an  order  to  pass  the  Ro- 
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Motion  for 
payment  of 
money  into 
Conrt. 


Foimcr  limita- 
tion of  rule. 


Admission  of 


The  Court  will,  immediately  upon  admission  of  assets  by 
an  executor  or  administrator,  order  so  much  as  he  admits  to 
have  in  his  hands  to  he  paid  into  Court  («)  •  tlioun;h  it  was 
formerly  thought  necessary  for  the  plaintiff  to  show  that 
the  executor  or  administrator  had  ahused  his  trust,  or 
that  the  fund  was  in  dang'^r  from  his  insolvent  circum- 
stances {t). 

The  rule  appears  to  have  heen  limited  by  Lord  Redes- 
dale  («)  to  cases  in  which  there  are  no  debts,  or  the  debts  are 
all  paid,  and  there  is  no  purpose  for  which  the  money  is  to 
he  left  outstanding.  But  the  rule  appears  to  be  much  more 
extensive,  and  any  balance  which  is  admitted  to  be  in  the 
executor's  hands  will  be  ordered  into  Court,  notwithstanding 
there  are  demands  on  it  to  which  the  executor  is  liable  (j). 
Thus  in  Yare  v.  Harrison  (y),  an  executor  having  admitted 
a  large  balance  of  the  personal  estate  to  be  in  his  hands,  was 
ordered  to  pay  the  whole  into  Court,  altl".  ugh  he  stated  that 
an  action  at  law  was  depending  against  him  for  a  debt  to  a 
considerable  amount  due  from  the  testator  ;  but  with  liberty, 
in  case  the  plaintiif  in  the  action  should  recover,  to  apply  to 
the  Court  to  have  a  sufficient  sum  paid  out  again.  The 
plaintiff  in  the  action  did  recover,  and  the  Court  ordered  the 
amount  to  be  paid  out  to  the  plaintiff  in  the  action,  and  not 
to  the  executor  (z). 

Where  the  executor  admits  himself  to  have  been  a  debtor 


ceiver's  accounts  and  to  pay  tlie 
balance  :  2  Dan.  Ch.  Pr.  1709,  6th 
edit. 

(s)  Strange  v.  Harris,  3  Bro.  C. 
C.  366.  Blake  v.  Blake,  2  Sclio. 
&  Lef.  26. 

(0  Ibid. 

(m)  Blake  v.  Blake,  2  Sclio.  & 
Lef.  26. 

(x)  Dan.  Ch.  Pr.  1734,  6th  edit. 
If  an  executor  admits  that  all  the 
tiatatcr's  debts,  &c.  have  been  paid, 
the  Court  will,  on  motion,  order 
the  income  of  a  balance,  paid  in 


by  the  executor,  lo  hu  paid  to  the 
person  entitled  to  tlie  residue : 
Daudo  V.  Dando,  1  Situ.  510.  But 
see  Abhy  v.  Gilford,  11  Reuv.  28. 

{y)  2  Cox,  377. 

(a)  It  having  bopu  suggested  in 
this  case,  tliat  the  cxt'cutor  had 
incurred  unnecessary  costs,  i)y  de- 
fending the  action,  tlio  (juestiou 
whether  he  should  personally  an- 
swer to  the  estate  for  tlie  amount 
of  such  costs  was  reserved  to  the 
hearing. 
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to  the  testator  at  the  time  of  his  death,  this  has  always  been  ftsscta  in 
held  a  clear  admission  of  assets  in  his  hands  to  the  amount  cutorNfhands. 
of  the  debt,  and  he  is  compellable  to  pay  it  into  Court 
accordingly  (a).  In  this  case,  the  person  to  pay  and  the 
person  to  receive  being  the  same,  the  Court  assumes  that 
what  ought  to  have  been  done  has  been  done,  and  orders 
the  payment,  not  as  of  a  debt  by  a  debtor,  but  as  of  moneys 
realised  in  the  hands  of  the  executor  (i). 

The  Court,  in   making   an    order    of  this  kind,  adheres  Thp  Court  will 
strictly  to  the  rule  of  acting  on  the   executor's  admission  admis»ion. 
only :  and  will  refuse  to  proceed  upon  its  knowledge  derived 
from  any  other  source  (c). 

Money  admitted  by  the  executor  to  be  in  the  hands  of 
his  partner  is  in  his  own  hands  for  the  purpose  of  being 
ordered  to  be  paid  into  Court  {d). 

Where  the    executor   admits  that   a   certain    amount   of  How  the 

,  ii-  ■        ^  f     ^  1  •         ^p  executor  may 

assets  has  come  to  his  possession,  he  may  discharge  himself  discharge  him- 
from  the  payment  of  it  into  Court,  wholly  or  partially,  by  * 
taking  credit  for  sums  which  he  shows  a  right  to  retain 
for  his  own  debt,  duo  from  the  testator  {e),  or  to  have 
allowed  him  on  any  just  grounds,  or  which  are  undis- 
puted (/).  Where  an  executor  adiHits  that  he  has  received 
a  certain  sum  belonging  to  the  testator's  estate,  but  adds 
that  he  has  made  payments,  the  amount  of  which  he  does 
not  specify,  the  Court  will  allow  him  to  verify  the  amount  of 
his  payments,  by  affidavit,  and  order  him,  on  motion,  to  pay 
the  balance  into  Court  {(j). 


[a]  Mortlock  v.  Leathos,  2  Meriv. 
491.  Rotliwell  v.  Rothwcll,  2  Sim. 
&  Stii.  218.  Costeker  (-'.  Horrox,  3 
Younftc  &  Coll.  530.  Toulmin  v. 
Copland,  ihid.  625.  While  v.  Bar- 
ton, 18  Beav.  192. 

('))  Richardson  r.  Bank  of  En^;- 
laml,  4  M.  &  Cr.  174, 175,  by  Lord 
Cottcnham. 

(c)  Richardson  v.  Bank  of  Eng- 
land, m^a.  Meyer  v.  Montriou, 
4  Buaw  343.     Scott  v.  Wheeler,  1 2 


Bc.iv.  366. 

{(J)  Johnston  v.  Aston,  1  Sim. 
&  Stu.  73.  White  v.  Barton,  18 
Beav.  192. 

(f)  Middleton  v.  Poole,  2  Coll. 
246. 

( f)  Roy  V.  Gibbon,  4  Hare,  65, 
Nokes  V.  Seppings,  2  Phill.  19. 

(jf)  Anon.  4  Sim.  359.  See  also 
Proudt'oot  V.  Hume,  4  Beav.  477, 
•per  Lord  Langdale. 


1884  Of  Remedies  against  Executors  and      [Pt.  v.  Bk.  ii. 


NotbyshowiDg 

unauthorized 

payments. 
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Fairlie. 


A  reasonable 
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for  payment 
into  Court. 


But  when  there  is  a  sufficient  admission  by  the  executor 
of  assets  once  come  to  his  hands,  he  cannot  relieve  himself 
from  paying  them  into  Court  by  showing  any  unauthorised 
application  of  them,  or  any  investment  or  disposition  of 
them  which  in  substance  amounts  to  a  broach  of  his  duty  as 
executor  (h). 

In  Freeman  v.  Fairlie  (i),  it  was  held  that  an  admission 
by  an  executor  that  the  whole  amount  of  the  property  wag 
near  40,000^.,  and  that  the  whole  was  invested  in  India  on 
public  securities,  either  in  his  name,  or  in  the  name  of  the 
house  in  which  he  was  a  partner,  but  subject  to  his  disposal, 
unless  some  part  was  in  the  hands  of  the  said  bouse  at 
interest,  which  he  believed  might  be  the  case,  was  not  a  suffi- 
cient admission  of  money  in  his  hands  to  order  the  payment 
into  Court  of  any  part  of  it ;  for  though  an  executor  dealing 
with  money  in  his  hands  is  bound  to  ear-mark  it,  yet,  if  be 
does  not,  and  cannot  answer  as  to  the  state  of  it,  the  Court 
has  no  power  to  act  as  upon  an  admission.  But  in  Roy  v. 
Gibbon  (k),  it  was  said  by  Wigram,  V.-C,  that  the  rule  was, 
perhaps,  less  strict  at  the  present  day  than  it  was  stated  iu 
Freeman  v.  Fairlie ;  and  that  the  practice  was,  that  where  a 
party  charged  himself  with  the  receipt  of  a  fund,  he  was 
bound  by  that  charge  till  he  had  relieved  himself  from  it  by 
showing  a  proper  application  of  the  money  ;  and  that  it  was 
not  enough  for  him  whose  duty  it  was  to  know  the  truth  and 
be  ready  with  information,  to  leave  the  application  in  doubt, 
by  merely  expressing  ignorance  with  regard  to  the  charges  io 
which  the  fund  was  liable  {I). 

If  there  is  no  danger  of  the  property  being  lost,  from  the 
executor  being  an  insolvent  or  otherwise,  a  reasonable  time 
will  be  allowed  for  bringing  the  fund  into  Court;  and  a 


(A)  Wyatt  V.  Sharratt,  3  Beav. 
498.  Hinde  v.  Blake,  4  Beav.  597. 
Score  V.  Ford,  7  Beav.  333.  Eoy 
V.  Gibbon,  4  Hare,  65.  Ingle  v. 
Partrid(;e,  32  Beav.  661:   or  by 


third  party  :  Lord  v.  Purchase,  17 
Beav.  171. 

(i)  3  Meriv.  39. 

(A)  4  Hare,  65. 

(0  See  also  Hinde  ».  Blake,  4 


setting  up  the  adverse  title  of  a      Beav.  597. 


1    '.  ; : 
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longer  time  will  be  allowed  when  the  money  is  in  a  foreign 
country  (m).  And  if  the  assets  appear  to  have  been  invested 
on  an  improper  security,  time  will  be  allowed  (which  may, 
in  a  proper  case,  be  extended  from  time  to  time)  to  enable 
the  executor  to  realise  the  security  («).  And  in  fixing  the 
day  for  payment  time  will  be  allowed  for  the  trustee,  if  he 
desires  it,  to  show  that  no  reason  exists  for  calling  the  money 
into  Court  (o). 

The  relief  will  be  confined  to  the  payment  of  money  into  Relief  granted 
Court,  and  the  Court  will  not  direct  any  permanent  relief  toryproceed- 
Buch  as  the   repurchase   of  stock  which  had  been  sold  by  "'8* 
tlie  executor ;   for  that  can  be  done  only  at  the  hearing  of 
the  cause  (2)). 

Though  a  receiver  hf.d  been  appointed  during  a  litigation 
in  the  Probate  Court  respecting  the  validity  of  a  Will,  the 
Court  of  Equity  refused,  on  that  account  alone,  to  order  the 
person  named  as  executor  to  pay  into  Court  money  in  his 
hands  belonging  to  the  testator's  estate  received  previously  to 
the  appointment  of  the  receiver  (q). 

The  general  rule  as  to  payment  of  money  into  Court  is.  General  rule 
that  the  plaintiffs  must  be  solely  entitled,  or  have  such  an  fn.  °  ^*^'"''" 
interest  jointly  with  others   as  to   entitle   them,  on  behalf 
of  themselves    and    of    those    others,   to    have   the  fund 
secured  (r). 

Applications  for  the  bringing  of  money  or  securities  into  Applications 
Court  before  judgment  are  usually  made  by  summons.     If  made.**^ 
opposed  the  summons  is  frequently  adjourned  into  Court  (s) . 


(ffl)  Roy  V.  Gibbon,  4  Hare,  65. 

(n)  Score  v.  Ford,  7  Beav.  333. 
Wyatt  V.  Sharratt,  3  Beav.  498. 
Hinde  v.  Blake,  4  Beav.  599. 

(o)  Hill  on  Trustees,  571.  Hinde 
t.  Blake,  4  Beav.  599. 

(]))  Futter  V.  Jackson,  6  Beav. 
424.    Hill  on  Trustees,  570. 

(q)  Reed  r.  Harris,  7  Sim.  639. 
Edwards  v.  Edwards,  10  Hare, 
App.  II.  Ixiii. 

(r)  Freeman  v.  Faiilie,  3  Meriv. 


29.  Where  part  of  a  residuary 
estate  has  been  invested  on  an 
improper  security,  and  the  defen- 
dant has  an  interest  therein,  the 
Court,  on  being  satisfied  that  there 
is  no  existing  claim  on  the  estate, 
sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of 
the  plaintiff :  Score  v.  Ford,  7 
Beav.  333. 
(»)  Dan.  Ch.  Pr.  1744,  6th  edit. 
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An  executor  having  been  ordered  to  pay  money  into  Court 
is  not  thereby  deprived  of  his  right  of  retainer  (t),  nor  of  his 
lien  on  the  fund  for  his  costs  (u). 

The  ordinary  method  of  application  for  payment  or  transfer 
out  of  a  fund  in  Court  is  by  petition,  but  in  the  followiuir 
cases  tho  application  can  be  by  originating  summons  : 

1.  "Where  there  has  been  a  judgment  or  order  declaring  the 
rights  to  tho  fund  (x) . 

2.  Where  the  title  depends  only  upon  proof  of  the  identity, 
or  the  birth,  marriage,  or  death  of  any  person  (y). 

3.  Cash  money  or  securities  not  exceeding  l,000i.  in 
amount  or  nominal  value,  can  be  applied  for  by  originating 
summons — 

(a)  Where  they  are  standing  to  the  credit  of  any  cause 

or  matter  (a). 

(b)  Where  the  money  has  been  paid  in  under  the  Legacy 
'-  Duty  Act  (a). 

(c)  Where  the  money  has  been  paid  in  under  the  Trustee 

Relief  Acts  {h). 

4.  For  payment  to  any  person  of  the  dividend  or  interest 
on  any  securities  standing  to  the  credit  of  any  cause  or  matter, 
whether  to  a  separate  account  or  otherwise  (c). 

The  application  for  payment  out  must  be  by  petition,  not 
by  summons,  when  the  application  is  for  payment  of  a  share 


(t)  Ante,  p.  887. 

(m)  Blenkinsop  r.  J'oster,  3 
Younge  &  Coll.  207,  coram  Aliler- 
8on,  B. 

(x)  R.  S.  C.  Ord.  LV.  r.  2  (1). 
As  to  what  amounts  to  an  order 
declaring  rights,  see  Re  Brandram, 
25  Ch.  D.  366.  lie  Evan  Evans, 
64  L.  T.  527. 

(y)  Ibid.  If  the  amount  is  large 
a  petition  should  be  presented  :  lie 
Rhodes,  31  Ch.  D.  49.9.  lie  Broad- 
wood,  66  L.  J.  Ch.  646.  But 
North,  J.,  held,  in  Bates  v.  Moore, 
38  Ch.  D.  381,  that  the  mere  urn: 


of  the  fund  was  not  alone  sufficient 
ground  for  a  petition,  unless  there 
was  difficulty  in  the  matter  as 
well. 

(z)  R.  S.  C.  Ord.  LV.  r.  2  (2). 

(a)  See  ante,  1818.  R.  S.  C 
Ord.  LV.  r.  2  (4). 

(6)  Ibid.  r.  2  (5). 

(c)  R.  S.  C.  Ord.  LV.  r.  2  (3). 
As  to  payment  out  of  Court  on  an 
originating  summons,  see  K.  S.  C. 
Ord.  LV.  rr.  2  (1)  to  (9).  Ann. 
Pr.  1893,  pp.  911—914.  See  also 
Supreme  Court  Funds  Rules, 
1886. 
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less  than  1,000L  of  a  fund  in  Court  exceeding  1,000Z.  in 
amount  {d),  or  where  the  fund  in  Court  consists  of  cash  less 
than  1,000/.  and  securities  of  a  less  nominal  amount  than 
1,0002.  but  both  together  exceeding  that  amount  (e),  and  the 
costs  of  a  petition  were  allowed  where  the  fund  was  brought 
over  IjOOOZ.  by  accrued  interest  (/). 

The  general  rule  as  to  papers  and  writings  is,  that  an  Production  of 
executor  representing  an  estate  should  deposit  them,  for  the  ' 

benefit  of  the  parties  interested,  in  the  Central  OfiGice  ig), 
unless  there  are  other  purposes  which  require  that  he  should 
retain  them  in  his  own  hands  (/() .  But  where  the  production 
of  documents  is  required,  the  application  for  it  must  in  all 
cases  be  made  by  summons  at  Chambers,  and  the  party 
required  to  produce  will  then  be  ordered  to  file  an  affidavit, 
stating  what  documents  he  has,  or  has  had,  in  his  possession 
or  power  relating  to  the  matters  in  question,  and  to  produce 
tbem  (excepting  such  as  he  may  by  his  affidavit  object  to 
produce)  to  the  party  requiring  production  (i). 

By  stat.  13  &  14  Vict.  c.  60  (the  Trustee  Act),  repealing  13  &  14  Vict. 
Stat.  11  Geo.  IV.  and  1  Will.  IV.  c.  60,  the  Lord  Chancellor  TrusuJAct. 
(s.  3)  is  empowered  to  make  orders  for  the  vesting  of  the  '^  ^°^j* 
lands  of  lunatic  trustees  and  mortgagees  in  such  person  or  may  make 
persons,  and  in  such  manner  »  A  for  such  estate,  as  he  shall  ^  *  '"^  * 


(rf)  May  V.  Dowse,  W.  N.  18S4, 
p.  122.  Re  Evan  Evans,  54  L.  T. 
527. 

(e)  Ke  Haworth,  W.  N.  1885, 
p.  48. 

(/)  Ex  parte  Trustees  of  Fins- 
bury,  &c.  Savings  Bank,  W.  N. 
1886,  p.  150. 

(3)  R.  S.  C.  Ord.  LXI.  r.  .31. 
The  place  for  deposit  is  the 
Genpral  Filing  Office,  Room  83, 
Royal  Courts  of  Justice. 

{h)  Freeman  v.  Faiilie,  3  Meriv. 
30, 

(i)See  Ord.  XXXI.  r.  14. 
Primd  facie  evidence  in  support  of 
a  claim  will  entitle  a  creditor  in 


an  adipinistration  suit  to  an  order 
directing  the  executors  to  file  an 
affidavit  as  to  their  possession  of 
documents  relating  to  the  claim, 
or  to  any  item  in  it :  Be  McVeagh, 
1  De  Gex,  J.  &  S.  399.  The  old 
practice  was  for  the  party  pro- 
ducing the  documeuls  to  leave 
them  at  the  Record  and  Writ 
Clerk's  Office  (now  the  Central 
Office).  It  is  now  the  ordinary 
practice  to  province  them  at  his 
solicitore'  office,  but  this  is  only  a 
matter  of  indulgence  and  conve- 
nience :  Prestney  v.  Mayor  of  Col- 
chester, 24  Ch.  D.  379. 
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other  orders 
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trustees,  &c. 
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direct ;  (s.  4)  and  to  make  orders  releasing  or  disposing  of 
contingent  rights  in  lands  to  which  such  lunatic  trustees  or 
mortgagees  shall  he  entitled.  He  is  also  empowered  (s.  5) 
to  make  orders  vesting  the  right  to  transfer  stock  or  to  sue 
for  and  recover  any  chose  in  action  to  which  a  lunatic  trustee 
or  mortgagee  may  he  solely  or  jointly  entitled  {k) ;  (a.  6)  or 
to  transfer  stock  standing  in  the  name  of  a  deceased  person, 
whose  personal  representative  is  a  lunatic  or  person  of 
unsovnd  mind,  or  to  sue  for  and  recover  a  chose  in  action 
vested  in  any  such  lunatic  as  the  personal  representative  of  a 
deceased  pe:.'son  (I). 

And  the  same  Act  (the  provisions  of  which  are  extended 
by  stat.  15  &  16  Vict.  c.  55),  enables  the  Court  of  Chancery 
(ss.  7,  8,  9,  iO,  11,  12)  to  make  orders  vesting  the  estates, 
and  releasing  or  disposing  of  the  contingent  rights  of  infant 
trustees  and  mortgagees,  or  of  trustees  out  of  the  jurisdiction 
of  the  Court.  It  further  empowers  the  Court  (s.  18)  to  make 
orders  for  the  vesting  of  lands  when  it  is  uncertain  which  of 
several  trustees  vas  the  survivor,  or  (s.  14)  whether  the  last 
trustee  be  living  or  dead;  and  (s.  16)  in  cases  where  the 
trustee  has  died  without  an  heir,  and  (s.  16)  to  release  lands 
from  the  contingent  rights  of  unborn  trustees  or  vest  them ; 
and  (15  &  16  Vict.  c.  £5,  s.  2,  repealing  17th  and  18th  sec- 
tions of  the  Trustee  Act)  in  case  of  the  refusal  or  neglect  of 
a  trustee  to  convey  or  release,  to  make  an  order  for  vesting 
the  estate  ;  whilst  by  sect.  20  of  the  Trustee  Act  it  is  pro- 
vided, that  in  every  case  where  the  Lord  Chancellor  or  the 
Court  of  Chancery  shall  be  enabled  to  make  an  order  having 
the  e£Fect  of  a  conveyance  or  assignment  of  any  lands,  or 
having  the  effect  of  a  release  or  disposition  of  the  contingent 
right  of  any  person  or  persons,  born  or  unborn,  it  shall  also 


!  i 


(k)  Where  one  of  three  executors 
of  the  Burviving  executor  of  a  tes- 
tator was  of  unsound  mind,  an 
order  was  made  under  this  section 
giving  the  right  to  transfer  a  sum 
of  stock  belonging  to  the  estate  of 


the  original  testator,  although  the 
stock  still  remained  standing  in 
the  name  of  the  origina'  testator : 
Re  Wacher,  22  Ch.  D.  ^35. 
(0  Re  White,  L.  R.  5  Ch.  698. 
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be  lawful  for  the  Lord  Chancellor  or  the  Cou*-'  of  Chancery, 
88  the  case  may  be,  should  it  bo  deemed  more  convenient,  to 
make  an  order  appointing  a  person  to  convey  or  assign  such 
lands,  or  release  or  dispose  of  such  contingent  right. 

Similar  powers  of  making  orders  vesting  a  right  to  transfer  Onlers  vesting 
or  recover  are  by  these  Acts  given  to  the  Court  of  Chancery  transfer  °tock. 
(13  &  14  Vict.  c.  GO,  s.  22)  in  cases  where  the  trustees  of 
any  stock  or  chose  in  action  are  out  of  the  jurisdiction  of  the 
Court,  or  cannot  be  found,  or  concerning  whom  it  is  uncertain 
whether  they  be  living  or  dead,  or  (15  &  16  Vict.  c.  55,  s.  3) 
in  the  case  of  an  infant  solely  or  jointly  entitled  to  any  stock 
upon  any  trust;  whilst  (15  &  16  Vict.  c.  55,  s.  4,  altering 
sects.  23  and  24  of  Trustee  Act)  if  any  person  shall  neglect 
or  refuse  to  transfer  any  stock  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  or  recover  any  chose  in 
action,  or  any  interest  m  respect  thereof,  for  the  space  of 
twenty-eight  days  next  after  an  order  of  the  Court  of 
Chancery  for  that  purpose  shall  have  been  served  upon  him, 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  the  right  to  transfer  or  recover  in  such  person 
as  the  Court  shall  appoint ;  and  on  like  refusal  or  neglect 
of  an  executor  in  respect  of  the  transfer  of  stock  standing 
in  the  sole  name  of  a  deceased  person,  a  similar  order  may 
be  made. 

By  the  6th   and   7th   sections   of  15  &  16  Vict.  c.  55 
(extending  the  provisions  of  the  26th  section  of  the  Trustee 
Act),  the  Bank  of  England,  and  all  companies  and  associations  °J^^f'^'  "°j 
whatever,  are  ordered  to  obey  such  orders :  and  every  order  nified. 
so  made  is  declared  to  be  an  indemnity  to  the  Bank  and  to  all 
companies  -     obeying  (m). 

By  the  interpretation  clause  of  the  Trustee  Act, 
word  '  trust '  shall  not  mean  the  duties  incident  to  an  estate 
conveyed  by  way  of  mortgage ;  but,  with  this  exception,  the 


Dank  of  Eng- 
land, &i-., 
must  obey 


"  The   Interpretation 
clause. 


(m)  The  Bank  of  England  at 
first  refused  to  act  on  vesting 
orders  ma-'e  in  chambers  under 
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Ord.  LV.  r.  13a,  but  it  now  acts 
on  them  :  Ann.  Pr.  1893,  p.  928. 
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Summoni  for 
the  appoint- 
ment of  new 
trustee  and  for 
a  vesting 
order. 


Duty  of  exe- 
cutor to  keep 
clear  accounts. 
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word  'trust*  and  'trustee'  shall  extend  to  and  incliulo 
implied  and  constructive  trusts,  and  shall  extend  to  and 
include  cases  whore  the  trustee  has  some  beneficial  estnto 
or  interest  in  the  subject  of  the  trust,  and  shall  extend  to 
and  include  the  duties  incident  to  the  ofRco  of  personal 
representative  of  a  deceased  person." 

Prior  to  1889  the  application  to  the  Court  to  appoint  new 
trustees  and  for  a  vesting  order  was  by  petition,  but  now,  by 
Ord.  LV.  r.  13a,  "  In  all  cases  in  which  the  Court  has  juris- 
diction to  appoint  new  trustees  upon  petition,  an  application 
may  be  made  to  a  judge  in  chambers  by  summons,  and  there- 
upon new  trustees  may  be  appointed  ;  and,  by  the  same  or  by 
any  subsequent  orders  to  be  made  on  the  same  or  any  other 
summons  for  the  purpose,  such  vesting  and  other  consequen- 
tial orders  may  be  made  as  the  Court  has  jurisdiction  to 
make  on  petition  for  the  appointment  of  new  trustees.  Every 
such  summons  shall  be  intituled  in  the  same  manner  as  the 
petition  seeking  the  like  relief  ought  to  have  been,  and  shall 
be  served  upon  the  same  persons  upon  whom  the  petition 
ought  to  have  been  served." 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and 
distinct  accounts  of  the  property  which  he  is  bound  to 
administer :  If,  therefore,  he  chooses  to  mix  the  accounts 
with  those  of  his  own  trading  concerns,  he  cannot  thereby 
protect  himself  from  producing  the  original  books,  in  which 
any  part  of  those  accounts  may  be  inserted :  It  is  a  more 
difficult  question,  as  between  an  executor,  bound  to  produce, 
and  his  partner  in  trade  :  but  if  the  partners  have  permitted 
him  to  mix  the  accounts,  it  seems  they  cannot  afterwards 
object  to  the  production  :  clearly  they  cannot  do  so,  in  a  case 
where  the  executor  has  admitted  having  lent  to  his  firm 
part  of  the  trust  property,  and  that  the  firm  has  been  dealing 
with  it  (n). 


(n)  Freeman  i>.  Fairlie,  3  Meriv. 
43,  44.  The  Court,  however,  will 
not  order  a  defendant,  who  has  a 
joint   pOBsessiun    of  a  document 


with  some  one  else  not  before  the 
Court,  to  produce  the  document 
itself :  Taylor  v.  Rundell,  Cr.  & 
Ph.  111. 
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For  instance,  in  Frciuiuin  v.  Fuirlie  («),  an  executor  in 
India,  coming  to  England,  and  after  twenty-one  years,  being 
called  upon  to  account,  alleging  that  he  had  left  his  books, 
like,  behind  him  in  India,  was  ordered  to  produce  copies  of 
all  entries  in  such  books.  Sec,  within  six  months,  though  it 
was  impossible  he  could  do  so,  in  order  that  the  Court 
might  have  an  opportunity  from  time  to  time  of  seeing  that 
he  bad  used  proper  diligence. 

Trustees  can,  where  they  are  required  to  furnish  accounts 
in  respect  of  their  trust  estate,  demand  to  be  paid  or  to  be 
gaaranteed  the  costs  of  doing  so,  before  complying  :  it  makes 
no  difference  that  one  of  the  trustees  is  a  solicitor  (p). 

Under  the  usual  administration  decree  obtained  on  a  writ 
or  originating  summons,  an  executor  or  administrator  can 
only  be  charged  for  actual  receipt  by  himself,  or  his  agent, 
not  for  a  default  of  his  co-trustee  {q).  The  practice  is  to 
make  executors  and  administrators  only  account  for  the 
money  they  themselves  have  received,  not  for  what  they  might 
have  received,  but  for  their  own  default;  to  make  them 
account,  on  the  latter  footing,  a  special  case  must  be  made  (r), 
and  the  plaintiff  must  aver  and  prove  at  least  one  act  of  wilful 
default  (s),  and  if  what  is  averred  is  admitted,  the  practice  is 
only  to  make  the  common  decree,  adding  a  siibmission  by 
the  executor  to  account  with  respect  to  tho  matters  so 
admitted  (t). 

An  order  charging  wilful  default  can  be  made  at  any  time 
during  the  action  (u)  on  a  proper  case  being  shown  (x). 
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Costa  of 

furnishing 

.tccounto. 


What  an 
executor  in 
liablo  to 
account  for 
under  tho  u)-iia 
administratioa 
decree. 


Wilful 
default. 


(o)  3  Meriv.  44. 

(p)  Re  Bosworth,  58  L.  J.  Cli. 
432. 

(g)  Re  Fryer,  3  K.  &  J.  317. 
Blakeley  v.  Blakeley,  1  Jur.  N.  S. 
368. 

(r)  Shepherd  v.  Towgood,  T.  & 
R.  379,  388.  Pybus  v.  Smith,  1 
Ves.  193.  Barber  v.  Mackrell,  12 
Ch.  D.  538.  But  see  Bulstrode  v. 
Bradley,  3  Atk.  582. 


(»)  Sleight  V.  Lawson,  3  K.  &  J. 
292.    Re  Youngs,  30  Ch.  D.  431. 

(0  Wildes  V.  Dudlow,  W.  N. 
1870,  p.  231. 

(«)  This  is  the  modern  prac- 
tice ;  the  old  practice  did  not 
allow  this  to  be  done ;  see  Seton, 
4th  edit.  p.  477. 

(x)  Job  V.  Job,  6  Ch.  D.  602. 
Mayer  v.  Murray,  8  Ch.  D.  424. 
Barber  v.  Mackrell,  12  Ch.  D.  534. 
3  s  2 


Order  on 
footing  of 
wilful  default 
ran  be  made 
at  any  stage 
of  action. 
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After  common 
decree  leave 
necessary. 


How  raised 
where  no 
pleadings. 

Not  asked  for 
at  judgment. 


Allegations  of 
wilful  default 
must  be  proved 
at  hearing ; 


burden  of 
proof  of  wilful 
default : 


pttrticulara  of : 


When  the 
Court  will 
decree  pay- 
ment of  tho 
plaintitr's 
demand  with- 
out  first 
decreeing  an 
account : 


Where  a  common  administration  order  has  been  obtained 
against  a  defendant,  tho  leave  of  tho  Court  must  be  obtained 
in  order  to  continue  the  action  against  him  on  the  footing  of 
wihu]  default  (//). 

In  actions  iii  which  there  are  no  pleadings  a  charge  of 
wilful  default  can  be  raised  by  affidavit  (z). 

If  the  statement  of  claim  alleges  wilful  default,  but  tho 
judgment  at  the  trial  gives  no  relief  on  that  footing,  but  does 
not  dismiss  the,  claim  for  that  relief,  the  Court  Ctiu,  at  any 
subsequent  stage  of  the  proceedings,  upon  evidence  of  wilful 
default,  direct  further  accounts  and  inquiries  on  that  foot- 
ing (a). 

Where  the  plaintiff  by  his  statement  of  claim  alleges  wilful 
default,  he  must  be  prepared  to  support  his  allegations  at  the 
hearing  ;  he  has  no  right  to  insist  on  the  question  of  wilful 
default  being  left  to  be  decided  at  some  subsequent  stage  of 
the  action  (h). 

Tho  burden  of  proof  is  on  the  party  alleging  wilful  default, 
and  ho  must  show  not  only  a  loss,  but  a  loss  under  such 
circumstances  rs  to  show  default  on  the  part  of  the  executor 
or  administrator  (c). 

Particulars  of  the  allegations  of  wilful  default  should  be 
given  in  the  pleading  {d). 

Accounts  on  the  footing  of  wilful  default  cannot  be  obtained 
under  Ord.  XV.  {c). 

If  tho  plaintiff's  demand  be  uncontested  or  proved,  and  the 
executor  admits  assets,  the  plaintiff  is  entitled  at  the  hearing 
to  an  immediate  order  for  payment  without  taking  tho 
accounts  (/).    The  same  doctrine  prevails  though  the  exe- 


{y)  Laming  v.  Gee,  10  Ch.  D. 
715. 

{%)  Barber  v.  Mackrell,  1^  C.  D. 
534. 

(a)  Re  Symona,  21  Ch.  D.  757. 

(6)  Smith  V.  Armitage,  24  Ch. 
D.  727. 

(c)  Rt  Brier,  36  Ch.  D.  238. 

(d)  Rt  Anitier,   64  L.  J.   Ch. 


1104.  See  also  R.  S.  C,  Ord. 
XIX.  r.  6,  and  Forms,  App.  "C." 
8.  2,  Nos.  2  and  9. 

(«)  Re  Bowen,  20  Cli.  D.  538. 

(/)  Woodgate  v.  Field,  2  Hare, 
211.  Where  the  answer  admitted 
assets,  but  insisted  that,  under  the 
circumstances  stated,  the  legacy 
sought  to  be  recovered  had  beeu 


"'^ 
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cutor  denies  assets  in  hand  at  the  time  of  filing  his  answer, 
if  he  also  discloses  that  he  had  at  one  time  sufficient  assets, 
but  that  he  has  since  misapplied  them  {r}).  An  adniission  of 
assets  for  the  payment  of  a  legacy  is  an  admission  of  assets 
for  the  purposes  of  the  suit,  and  extends  to  costs,  if  the  Court 
think  fit  to  give  them  Qi). 

Again,  if  it    is  charged  that  the  executor  has   rendered  where  the 
himself  personally  liable  to  pay  the  plaintifi"'s  debt  or  legacy  „,jMio  him 
by  an  admission  of  assets  made  before  suit,  or  by  any  other  iJ!j'|*u"iV 
means,  and  the  plaintift'  can  sustain  this  allegation,  he  will  adinittin, 
entitle  himself  to  a  decree  for  payment  at  once  {>).     And  the 
general  rule  is,  that  an  admission  of  assets  by  an  executor  or 
administrator  can  never  be  retracted  in  a  Court  of  Equity, 
unless  a  case  of  mistake  be  most  clearly  established  (/c).     Jf, 
however,  a  strong  case  be  made  out,  this   may  enable   the 
Court   to  relieve   him    from   the   admission  Q)  :    as  if  the 
money  were  in  a  banker's  hands,  who  fails :  But  the  exe- 
cutor or  administrator  must  clearly  prove  the  mistake,  and 
show  that  the  circumstance,  on  which  he  built  his  admission, 
failed  (w). 


paid,  it  was  held  that  the  plaintiff 
liad  a  rii,'ht  to  read  the  passaj,'e 
admitting  tlie  assets,  without  read- 
ing that  us  to  the  payment  of  the 
legacy  ;  Connop  v.  Hayward,  1  Y. 
k  Coll.  Ch.  C.  33.  An  admission 
of  assets  by  the  executor's  answer 
is  waived  by  the  pluintilF's  going 
oil  to  an  account  of  assets,  and 
procuring  a  receiver  to  be  ap- 
pointed :  Wall  V.  Bushby,  1  Bro. 
C.  C.  484. 

{g)  Rogers  v.  Soutton,  2  Keen, 
598. 

(/t)  Philanthropic  Society  v. 
Hobaon,  2  M.  &  K.  .3.57.  If  there 
are  Beveral  executors  and  some 
admit  assets,  yet  an  account  may 
be  c.ccreed  against  the  rest :  Nor- 
ton V.  Turvill,  2  P.  Wnis.  M5. 
Where  in  an  examinatioD  put  in 


by  ti,ro  executors,  it  was  stfited 
that  their  receipts  had  been  joint, 
but  it  appeared  by  affidavit,  tliat 
iiiat  statement  was  made  through 
mistake  and  inadvertence,  and  iiiat 
one  of  the  executors  had,  in  fact, 
received  nothing,  liberty  was  given 
to  him  to  put  in  a  supplemental 
affidavit;  to  correct  the  mistake  : 
Hewes  v.  Hewes,  4  Sim.  1. 

(f)  Barnard  v.  Pumfrctt,  5  M.  «& 
O.  63.  Dimsdule  v.  Budding,  1 
Y.  &  Coll,  Ch.  C.  2C5. 

{k)  IJ  .-ewry  y.  Thacker,  3  Swunst. 
,548.  Roberts  v.  Roberts,  cited  1 
Bro.  C.  C.  487. 

(/)  See  Foster  v.  Foster,  2  Bro. 
C  C.  619.  Young  v.  Walter,  S) 
Tea.  3()5. 

(in)  Horsley  v.  Chaloner,  2  Yes. 
Sen.  8r),/Jos^p.  189G. 
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admission  of 

a».scts. 


The  admission  of  assets  by  an  executor  will  not  preclude 
creditors  from  coming  on  a  func!  specifically  appropriated  for 
their  benefit,  although  that  fund  may  have  been  disposed  of 
to  a  purchaser  (n). 

With  respect  to  what  amounts  to  an  admission  of  assets,  it 
was  held  in  a  case  (o),  where  the  deceased  gave  money  upon 
mortgage  to  a  charity  in  Ireland,  that  his  executrix  by  her 
own  Will  attempting  to  provide  other  means  for  payment  of 
that  legacy,  and  stating  as  a  reason  that  his  personal  estate 
was  out  on  mortgage,  thereby  admitted  assets  of  her  testa- 
tor {p).  Payment  of  interest  for  a  legacy  by  the  executor, 
from  time  to  time,  will  be  evidence  of  assets,  though  a  single 
instance  of  payment  of  interest  will  not  {q).  So  where  oxe- 
cutors  from  time  to  time,  had  made  some  payments  on  account 
of  principal  and  interest  on  a  legacy,  and,  about  nine  years 
after  the  testator's  death,  passed  their  accounts  at  the  Legacy 
Duty  office,  showing  a  considerable  residue ;  Lord  Langdale 
held,  that  the  legatee  was  entitled  to  an  immediate  decree  for 
payment  of  the  legacy,  without  first  taking  an  account  of  the 
testator's  estate  (r). 


(>i)  Curtis  V.  Blow,  t.  Barn.  & 
Adol.  426. 

(o)  Campbell  v.  Lord  Radnor,  1 
Bro.  C.  C.  271.  Barnard  v.  Puni- 
frett,  5  M.  &  Cr.  70. 

(p)  See  also  Elliott  v.  Holwell, 

1  Cas.  temp.  Lee,  574. 

{q)  Corporation  of  Clergymen's 
Sons  V.  Swiiinson,  1  Ves.  Sen. 
75.  Barnard  v.  Pumfrett,  5  M. 
&  Cr.  63,  70,  by  Lord  Cotten- 
ham.  Atty.-Gen.  v.  Chapman,  3 
Beav.  255.    Atty.-Gen.  v.  Highum, 

2  Y.  &  Coll.  Ch.  C.  634.  But  pay- 
ment of  the  interest  of  a  specilic 
or  demonstrative  legacy,  when  that 
payment  is  clearly  not  made  out 
of  the  general  assets,  nor  a  pay- 
ment referable  to  the  general  asset.*, 
is  not  an  admission  of  general 
assets :    Severs  v.  Severs,   1   Sm. 


&  G.  400.  E.vecutors  liavinj?  in- 
vested an  infant's  legacy  in  tlieir 
partnership  concern,  it  wis  held 
that  the  entry  by  them  in  the 
partnership  books  of  tlie  amount 
of  the  legacy  to  the  credit  of  the 
legatee  was  a  sufhcient  admission 
of  assets,  there  being  no  evidence 
that  the  entries  were  mistaken, 
and  the  course  of  conduct  ob- 
served being  consistent  with  them : 
Townend  v.  Townend,  1  Gill'.  201. 
For  an  instance  in  which  a  similar 
entry  was  held  nit  to  amount  to  an 
admission  of  assets,  see  Hutton  r. 
Rossiter,  7  De  Gex,  M.  &  0.  9. 

(r)  Whittle  v.  Henning,  2  Beav. 
396.  See  further,  as  to  admission 
of  assets  by  having  given  a  legatee 
the  legacy  office  receipt  for  duty 
on  the  legacy,  Lazonby  v.  Rawson, 
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But  iu  Postlethivaite  v.  Mounscy  (s),  it  was  held  by  The  payment 
Wigram,  V.-C,  that  payment  by  the  executor  of  the  interest  legacy,  orpay- 
of  a  legacy  to  the  tenant  for  life  under  the  Will  was  not  con-  |^®°*  "^^^ 
elusive  as  an  admission  of  assets  by  the  executor ;  but  that  conclusive, 
such  payment  might  be  explained  as  having  been  made  by 
mistake,  or  for  other  reasons  or  causes ;  and  that  in  that 
case  the  usual  account  of  assets  might  be  directed  :  And  his 
Honor  observed,  that  it  would  be  difficult  to  hold  that  the 
payment  of  one  legacy  would,  of  itself,  bind  the  executor  to 
pay  ail  the  legacies  given  by  the  Will :  Suppose  a  case  in 
which  small  legacies  were  given  to  servants,  and  the  exe- 
cutor chose,  on  his  own  responsibility,  to  pay  those  legacies 
at  once,  without  reference  to  the  state  of  the  assets,  it  would 
be  hard  to  say  that  he  had  thereby  conclusively  bound  him- 
self to  pay  all  the  legacies  given  by  the  Will.  In  the  sub- 
sequent case  of  Savage  v.  Lane  {t),  the  same  learned  Judge 
held,  that,  at  all  eventis,  where  the  bill  in  a  creditor's  suit 
does  not  specifically  charge  the  excautor  with  having  made 
himself  personally  liable,  but  prays  that  an  account  may  be 
taken  and  the  estate  administered,  the  executor's  admission 
in  his  answer  that  he  has  paid  certain  legacies  is  not  such 
au  admission  of  assets  as  to  entitle  the  plaintiff  to  a  decree 
without  taking  the  account. 

The  general  rule,  however,  is  that  an  admission  of  assets  General  rule, 
by  the  executor  to  one  claimant  on  them  is  an  admission 
to  all  («). 

In  Hollo  id  V.  Clark  (.r),  SaraL  Clark  bequeathed  a  legacy 
of  150/.  to  Susannah  C,  when  she  should  attain  21 :  The  - 

testatrix  died  in  1811,  and  the  legatee  did  not  attain  21  till 
beveral  years  afterwards,  and  she    then   married:   In   1825  ' 

the  executors  signed  and  gave  to  her  husband  this  memo- 


2  8m.  &  G.  267.  4  De  Gex,  M.  & 
G.  556,  S.  C. 

(s)  6  Hare,  33,  note  (a).  See 
also  Cadbury  v.  Smith,  L.  R.  9 
Eq.  37. 

(t)  6  Hare,  32.  See  also  Cad- 
bury ij.   Smith,  L.   R.  9  Eq.  41. 


Billing  V.  Brogden,  38  Cli.  D.  546. 

(it)  Cook  V.  Martyn,  2  Atk.  2. 
Bfirnnnl  v.  Pumfrett,  5  M.  &  Cr. 
70, 1iy  Lord  Cottenham. 

(r)  2  Y.  &  Coll.  Gh.  C.  319, 
conf.  Stephens  v.  Veuables,  31 
Bt'av.  124. 
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randum  :  "  We  separately  and  jointly  acknowledge  to  owe 
to  George  Holland  the  sum  of  150^.,  being  a  legacy  left  to 
his  wife  by  the  late  Sarah  Clark,  and  50i.  intereso  thereon :  '* 
And  it  was  held  by  Knight-Bruce,  V.-C,  that,  under  the 
circumstances,  this  memorandum  amounted  to  an  admission 
of  assets  by  the  executors. 

The  anthorities  as  to  the  probate  stamp  being  admissible, 
and  its  effect  in  evidence  as  to  the  amount  of  assets,  have 
already  been  examined  (?/). 

It  only  remains  to  be  noticed  that  an  admission  is  always 
susceptible  of  explanation.  Thus,  in  Payne  v.  Little  {z), 
Romilly,  M.  R.,  observed,  that  every  admission  of  assets 
made  by  an  executor,  whether  it  be  made  by  his  acts  or 
by  an  express  admission  in  words,  must  have  reference  to 
the  circumstances  which  he  was  then  acquainted  with,  and 
if  "  the  circumstances  on  which  he  built  his  admission  fail 
him  "  (an  expression  used  by  Sir  John  Strange  in  Ilorsley  v. 
Chaloner  (a)),  then  the  admission  fails  also,  and  he  canuot 
be  bound  by  an  admission  made  under  circumstances  with 
which  he  was  not  acquainted. 

If  an  executor  changes  the  natur-^  of  the  testator's  estate, 
the  general  rule  is,  that  this  is  a  conversion ;  and  as  mouoy 
has  no  ear-mark,  it  cannot  be  followed  (aa) ;  but  the  executor  by 
such  transactions  has  made  himself  liable  to  a  devastavit  (b), 
for  which  the  party  injured  must  seek  satisfaction  out  of 
the  executor's  own  effects  (c).  If  an  executor  purchases 
estates  with  the  assets,  and  takes  the  conveyance  in  his  own 
name,  without  the  trust  appearing  on  the  face  of  the  deeds, 
the  estate  will  not  be  liable  to  the  trusts,  although  he  die 

13  C.  D.  696. 

(6)  Waite  v.  Whorwood,  2  Atk. 
159.     A  married  woman  executrix 


(y)  See  ante,  p.  1855. 

(2)  22  Beav.  69.  See  also  Cad- 
bury  V.  Smith,  L.  R.  9  Eq.  41. 

(a)  2  Ves.  Sen.  83. 

(aa)  That  is,  it  cannot  be  fol- 
lowed in  the  hands  of  a  stranger 
to  the  trust,  although  it  can  be 
followed  in  the  hands  of  the 
trustees  and  those  clainiing  under 
him.     See    Re   Hullett's   Estate, 


M'as,  after  the  death  of  her  hus- 
band, held  liable  for  a  devastavit 
committed  by  him  during  tlieir 
joint  lives  :  Soady  v.  Turnbull,  L. 
K.  I  Ch.  4!)4. 

(e)  Charlton  r.  Low,  3  P.  Wuw. 
330. 
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insolvent,  unless  the  application  of  the  purchase  money  can 
be  clearly  proved  (d). 

But  if  an  executor,  for  the  benefit  of  the  testator's  estate, 
should  invest  part  of  it  in  the  funds,  or  transfer  money  from 
one  stock  to  another,  this  is  not  a  conversion,  but  it  may  still 
be  followed,  as  much  as  if  it  had  continued  in  the  same  con- 
dition as  at  the  testator's  death  (<?). 

The  general  question,  as  to    the   right   of   creditors   and  Following 
legatees  to  follow  the  assets  into  the  hands  of  the  person  to 
whom  the  executor  has  aliened  them,  has  been  investigated 
in  a  former  part  of  this  Work  (/), 

In  Skinner  v.  Sweet  {g),  it  appeared  that  an  executrix,  in 
respect  of  her  receipt  as  such,  was  considerably  indebted  to 
the  estate,  and  that  she  had  an  annuity  of  250L  given  to  her  V 

by  the  Will :  Sir  John  Leach,  V.-C,  directed,  that  her 
annuity,  as  it  became  due,  should  be  applied  in  payment  of 
the  debt  due  to  the  estate,  with  liberty  to  apply  to  the  Court 
when  the  debt  due  to  the  estate  should  be  discharged.     So  > 

where  an  executor  assigns  his  reversionary  legacy,  the 
assignee  takes  it  subject  to  the  equities  which  attached  to 
the  executor;  and  therefore  if  the  executor,  though  subse- 
quently to  the  assignment,  wastes  the  testator's  assets,  the 
assignee  cannot  receive  the  legacy  till  satisfaction  has  been 
made  for  the  breach  of  trust  (/«)• 

The  party  injured  by  a  devastavit  is  but  a  simple  contract  ra'''y  inj"ieil, 

a  simple  con- 

creditor  of  the  executor  («"),  and  the  claim  is  consequently  tract  creditor 
barred  after  the  lapse  of  six  years  by  the  Statute  of  Limi-  ""^^ 
tations  (k),  but  this  does  not,  or  did  not,  before  the  Trustee 

CoUinson  v.  Lister,  20  Beav. 


(</)  2  Sn^d.  Vend.  &  Purdi.  113 
9th  edit.  See  Kendar  v.  Milword, 
2  Vern.  440.  Kirk  v.  Webb,  Prec. 
Clmnc.  84.  Deg  v.  Deg,  2  P.  Wms. 
414,  415.  Ryall  v.  Ryall,  1  Atk. 
59.  Wilkins  v.  Stevens,  1  Y.  & 
Coll.  431. 

(«)  2  Atk.  159. 

(/)  Ante,  pp.  801,  802.  See 
also  Downes  v.  Power,  2  Ball  &  B. 
491.     Silver  v.   Stein,  1   Drewr. 


295. 
356. 

(g)  3  Madd.  244. 

(/i)  Morris  v.  Livie,  1  Y.  &  Coll. 
Cii.  C.  380.  Ante,  p.  12(51.  See 
also  Barnett  v.  Sheffield,  1  De  Gex, 
M.  &  Q.  371. 

(t)  Charlton  v.  Low,  3  P.  Wms. 
331. 

(/c)  Thome  v.  Kerr,  2  Kay  &  J. 
54. 
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Act,  1888,  apply  to  an  action  by  a  beneficiary  against  the 
executor  (or  his  estate)  who  had  committed  the  devastuvit 
as  the  debt  arose  from  a  breach  of  trust  on  his  part,  and  from 
this  the  Statute  of  Limitations  did  not  protect  him  (l). 

In  Geary  v.  Beaumont  {vi),  a  specific  legacy  was  given  to 
an  executor,  who  afterwards  became  bankrupt,  and  committed 
a  devastavit :  The  subject  of  the  specific  bequest  was  sold 
by  his  assignees :  and  Sir  W.  Grant  held  that  the  produce 
in  their  hands  was  not  specifically  liable  to  make  good  the 
devastavit,  in  favour  of  the  parties  beneficially  entitled  uuder 
the  Will,  but  that  such  parties  were  only  entitled  to  prove  to 
the  amount  of  the  devastavit. 

If  an  executor  becomes  bankrupt,  having  wasted  the  assets, 
a  proof  for  the  devastavit  can  be  taken  in  under  the  bank- 
ruptcy («)•  An  executor  and  trustee  having  committed  a 
devastavit,  cannot  prove  under  his  own  bankruptcy  without 
obtaining  an  order  from  the  Court  (o).  Generally  speakiiifj, 
such  order  will  be  made  on  the  application  of  a  bankrupt  who 
is  sole  executor  (oo),  but,  if  leave  to  prove  be  given,  the  divi- 
dends should  be  secured  and  not  allowed  to  come  into  the 
bankrupt's  hands (|)). 
DeU  due  lu  the  case  of  an  executor  committing  a  devastavit,  and  a 

tavit,  due  from  decree  for  payment  of  the  amount,  the  debt  is  considered  as 
what  time.        ^^^^^  ^^.^^  ^^^  ^^^^  ^£  ^-^q  devastavit,  and  not  from  the  date 

of  the  decree ;  and  therefore,  where  a  person  wf^s  committed 
under  an  attachment  for  breach  of  a  writ  of  execution  of  a 
decree  for  payment  of  money  on  account  of  a  devastavit,  it 
was  held  that  as  he  had,  between  the  time  of  the  devastavit 


O  Ee  Marsden,  26  Ch.  D.  783. 
As  to  the  eflect  of  the  Trustee 
Act,  1888,  see  post,  p.  1928. 

(m)  3  Meriv.  431. 

(n)  Toller,  429. 

(o)  See  Ex  parte  Colman,  2  Dea. 
&  Ch.  584.  Wh3re  the  bankrupt 
is  one  of  several  executors,  and 
has  before  his  bankruptcy  received 
a  part  of  the  assets,  the  other  exe- 
cutors   may    prove    the    amount 


against  his  estate  :  Ex  parte 
Brown,  1  Dea.  &  Ch.  118.  Ex 
parte  Phillips,  2  Deac.  334. 

{oo)  Ex  parte  Shaw,  1  Glyn  & 
Jam.  127.  Ex  parte  Wyatt,  2 
Deac.  &Ch.  211. 

{p)  Ex  parte  Leeke,  2  Bio.  C.  C. 
597.  Ex  2}arte  Sliaw,  1  Glyn  & 
Jam.  127.  Ex  parte  Cuhiiaii,  2 
Deac.  &  Ch.  584.  Ex  parte  Moody, 
2  Rose,  413. 
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and  the  date  of  the  decree,  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  had  been  ordered  to  be  discharged  by  the 
Court  of  Quarter  Sessions,  he  might  bo  brought  up  on  a 
hheas  corpus  before  the  Chancellor,  and  discharged  {q). 

A  defaulting  executor  or  administrator  who  becomes  bank- 
rupt is  protected  from  attachment  by  sec.  10  of  the  Bank- 
ruptcy Act,  1883  (r),  and  if  he  becomes  bankrupt  after  he 
lias  been  attached  he  may  be  released  ;  he  is  protected  from 
arrest  by  the  order  in  bankruptcy  (s). 

The  issue  of  a  summons  under  rule  3  of  order  LV.  does 
not  interfere  with  or  control  any  power  or  discretion  vested 
in  any  executor,  administrator,  or  trustee,  except  io  far  as 
such  interference  or  control  may  necessarily  be  involved  in 
the  particular  relief  sought  (t). 

Even  a  judgment  for  administration  does  net  deprive  exe- 
cutors or  trustees  of  the  right  to  exercise  a  discretionary 
power  vested  in  them  («),  except  so  far  as  the  exercise  con- 
flicts with  the  order  (.r) ;  for  instance,  they  can  exercise  a 
power  of  appointing  new  trustees  (jj)  :  but  the  Court  will  see 
that  improper  persons  are  not  appointed,  and  if  a  person  of 
whom  the  Court  does  not  approve  is  appointed,  it  will  call  on 
the  trustees  to  make  a  fresh  appointment  (z).  The  fact  that 
the  decree  directs  the  appointment  of  new  trustees  does  not 
take  from  the  trustees  their  right  of  appointment  (a).  Au 
administration  decree  does  not  prevent  trustees  from  exer- 
cising a  power  of  sale  (b). 

Where  a  testator  has  given  a  pure  discretion  to  trustees  as 
to  the  exercise  of  a  power,  the  Court  will  not  enforce  the 
exercise  of  the  power  against  the  wish  of  the  trustees,  but  it 
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iq)  Whddale  v.  Wheldale,  16 
Ves.  376.  3  Madd.  Pract.  458, 
2nd  edit. 

(r)  Cobham  (•.  Dalton,  L.  R.  10 
Ch.  G55.  Nowell  v.  Nowell,  W.  N. 
1876,  p.  248.  lie  Neil,  W.  N. 
1882,  p.  46. 

(«)  Re  Manning,  30  Ch.  D.  480. 

(0  R.  S.  C.  Ord.  LV.  r.  12. 

('i)  Tempest  r.  Lord  Camoys,  21 


Ch.  D.  rul,  576,  note.  Re  Gadd, 
23  Ch.  D.  134.  lie  Buiiage,  62 
L.  T.  752. 

(x)  i.V  Hall,  33  W.  R.  508. 

{y)  Tempest  v.  Lord  Camoys, 
supra.     Re  Gadd^  supra. 

(a)  Re  Gadd,  supra. 

(a)  Re  Gadd,  sujmi. 

(6)  Re  Mansel,  33  W.  U.  727. 
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will  prevent  them  from  exercising  it  improperly  (e) ;  and 
even  where  the  power  is  coupled  with  a  trust  or  duty,  the 
Court  will  enforce  the  proper  and  timely  exercise  of  the  power, 
but  will  not  interfere  with  the  discretion  of  the  trustees  as  to 
the  particular  time  or  manner  of  their  bona  fide  exercise 
01  it."(J). 

The  remedy  of  a  creditor  of  the  business  for  a  debt  incurred 
since  the  death  of  the  testator  or  intestate,  is  against  the 
executor  or  administrator  personally,  and  not  against  the 
estate  of  the  deceased  (e) ;  and  the  creditor's  remedy  is  hv 
action  at  law  against  the  executor  or  administrator,  and  he  has 
no  right  to  have  the  estate  of  the  deceased  administered  (/). 
But  a  creditor  of  the  business  whose  debt  has  been  incurred 
since  the  decease,  can  make  the  executor  render  to  him  an 
account  of  the  assets  of  the  deceased  which  have  been 
employed  in  the  business  since  the  death  [g). 

As  has  been  pointed  out  in  the  chapter  on  Remedies  for  an 
Executor  in  Equity,  where  the  executor  or  administrator  pro- 
perly carries  on  the  business  of  the  deceased,  he  is  entitkd 
to  be  indemnified  out  of  the  at-sets,  which  are  authorized  to 
be,  or  can  be,  otherwise  properly  applied  (/()  for  the  purposes 
of  the  business.  In  such  case,  creditors  whose  debts  have 
been  incurred  since  the  death  of  the  deceased,  are  entitled  to 
stand  in  the  place  of  the  executor  or  administrator,  and  to 
claim  that  the  fund,  out  of  which  he  is  entitled  to  indemnity, 
shall  be  applied  in  payment  of  their  debts  (/) . 

Where  the  executor  is  in  default  to  the  specific  trust  estate 
he  is  authorized  to  employ  in  the  trade,  the  creditors  of  the 
trade  are  in  no  better  position  than  the  executor  himself,  and 


■•  (c)  Tempest  v.  Lord  Camoys, 
tupra. 

((i)  Re  Barrage,  62  L.  T.  N.  S. 
762. 

(e)  Farhall  v.  Farhall,  L.  E. 
7  Ch.  123. 

(/)  Owen  V.  Delamtre,  L.  R.  15 
Eq.  134.  Strickland  v.  Symons, 
26  Cb.  D.  245. 


((/)  Thompson  v.  Uunn,  L.  R. 

5  Ch.  573. 

{h)  E.g.,  where  the  business  is 
only  carried  on  for  the  purpose  of 
being  realized. 

(t)  Ex  parte  Garland,  10  Ve?. 
120.    Ex  parte  Edniomls,  4  D.  F. 

6  J.  488. 
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as  he  is  only  entitled  to  be  indemnified  against  the  debt  he  has 
incurred  in  carrying  on  the  trade  upon  the  terms  of  making 
(Tflod  his  default,  the  creditors  are  only  entitled  to  have  their 
debts  paid  out  of  the  specific  assets  when  the  default  is  made 
good  {k). 

Where  neither  the  whole  nor  any  specific  part  of  the  estate  ^hei-e  no 
is  properly  applicable  to  carrying  on  the  trade,  creditors  of  the  estate  can  bo 
ksluess  have  no  right  to  recover  their  debt  out  of  the  trust  c^'jl^ng^'on'the 
funds  {I),  but  they  are  entitled  to  any  interest  the  executor  business : 
may  have  in  such  trade  as  against  the  trust  estate,  e.g.  the 
right  to  be  repaid  moneys  he  has  advanced  or  become  liable 
to  pay  in  respect  of  the  business  (jh). 

The  executor  is,  as  against  the  beneficiaries,  entitled  to  be  right  of 
indemnified  by  the  trust  estate  against  the  debts  incurred  by  against  cre- 
bim  in  carrying  on  the  trade  out  of  the  specific  part  of  the  j|'^?^j  °}  *''® 
testator's   estate,  which   he   is   authorized  by  the   Will   to 
employ  in  the  trade,  but  this  right  to  indemnity  does  not 
apply  as  against  the  creditors  of  the  testator  unless  such 
creditors  had  knowledge  that  the  testator's  business  was  being 
carried  on  by  the  executor,   and  have  acquiesced   in   such  > 

trading  («). 

Where  the  executor  of  a  deceased  trader  had  carried  on  his  2>o««<?  v. 
business  for  three  years  after  his  death,  in  accordance  with 
the  provisions  of  his  Will  and  with  the  assent  of  the  testator's 
creditors,  the  Court  of  Appeal  held  that  the  executors  had  a 
right  to  be  indemnified  against  all  liabilities  incurred  by  them 
in  carrying  on  the  trade  out  of  the  assets  acquired  subse- 
quently to  the  testator's  death,  and  that  their  right  to 
indemnity  was  confined  to  such  assets,  and  it  also  held  that 
the  trade  creditors  of  the  executors  were  entitled  to  stand  in 
the  place  of  the  executors  in  enforcing  their  claim  (o).  The 
House  of  Lords,  on  appeal,  held  that,  as  the  creditors  of  the 
testator  had  acquiesced  in  the  business  being  carried  on  by  - 


(l)  Re  Johnson,  15  Ch.  D.  548. 
[1]  Strickland    v,    Symons,   22 
Ch.  D.  666.    26  Ch,  D.  246. 
(m)  Rt  Evans,  34  Ch.  D.  597. 


(n)  Dowse    v.    Gorton,    [1891] 
A.  C.  190. 
(o)  Re  Gorton,  40  Ch.  D.  536. 


,  ( 
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the  executors,  the  executors  wore  entitled  to  be  indemnitied 
out  of  the  testator's  estate  against  the  liabUities  which  thov 
had  properly  incurred  in  carrying  on  the  husincss,  and  that 
their  right  to  indemnity  was  not  limited  to  the  assets  acquired 
subsequently  to  the  testator's  death,  and  that  the  executors 
were  entitled  to  indemniiy,  not  only  as  against  the  bene- 
ficiaries, hut  also  as  against  the  testator's  creditors  {p). 

The  effect  of  giving  the  executors  so  wide  a  right  of 
indemnity  is  to  give  the  creditors  of  the  business,  subsequent 
to  the  testator's  death,  a  priority  over  the  creditors  of  the 
testator  in  cases  where  they  ac(juiesced  in  the  trading.  This 
makes  it  exceedingly  important  for  the  cr  ditors  of  a  deceased 
trader  to  protect  themselves  agahist  the  risk  of  the  executors 
carrying  on  the  business  at  a  loss  by  requiring  the  estate  to 
be  administered  without  delay. 

In  cases  like  Dotcse  v.  Gorton,  where  the  business  has  been 
.  arried  on  after  the  testator's  deatli,  and  the  estate  is  insol- 
vent, the  rights  of  the  creditors  of  the  testator,  and  the 
creditors  of  the  executors,  will  conllict,  and  the  question 
whether  a  cred'tor  of  the  one  class  or  the  other  is  to  have 
the  conduct  of  the  administration  proceedings  will  probably 
be  governed  by  the  extent  to  whicli  the  estate  is  deficient. 
If,  for  example,  the  estate  is  likely  to  be  sufficient  only  to 
pay  the  creditors  of  the  executors,  it  may  be  that  the  con- 
duct of  the  proceedings  will  be  given  to  one  of  them,  but 
if  there  is  likely  to  be  a  surplus  after  satisfying  the  claims  of 
the  creditors  of  the  executors,  the  conduct  of  the  proceedings 
should  be  given  to  a  creditor  of  the  testator  as  having  the 
greater  interest  in  the  administration. 

In  claims  by  creditoru  against  the  estate  of  a  dead  man  the 
Court  looks  with  suspicion  upon  a  claim  which  is  supported 
only  by  the  uncorroborated  evidence  of  the  claimant  (q),  but 
there  is  no  rule  of  law  which  precludes  a  claimant  from 
recovering  against  the  estate  of  a  deceased  person  on  his  own 


(p)  Dowse  r.  Gorton,  [1891]   A . 
C.  190. 


(g)  Hill  V.  WilBon,  L.  K.  "^  Ch. 
888. 
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testimony  without  corroboration,  aUliough  the  Court  will  in 
general  require  such  corroboration  (r). 

It  has  been  shown,  in  a  previous  part  of  this  work  (s),  Set-oti, 
under  what  circumstances  an  executor  may  retain  a  legacy,  • 

by  way       set-off  ajrainst  a  dolit  due  from  ,  he  legatee  to  the  ,' 

testatiir  (O-  But  the  executor  cannot  set  off,  against  a 
demand  upon  him  as  executor,  a  debt  due  to  him  indi- 
vidually (h)- 

Tho  usual  form  of  relief  now  given  by  thf'  Chanciuy  Divi-  Meaning  of 
sion  against  an  executor  or  administrator  is  to  compel  him  to  tion action:" 
properly  account  for  the  assets  of  his  teptator  or  intestate,  "  '• 

and  to  sef^  that  these  assets  aic  properly  distributed  nmongst  i 

tbe  persoii  entitled  to  them,  namely,  first,  the  creditors  of 
the  deceased,  and,  secondly,  the  beneficiaries  under  the  Will 
or  the  persons  entitled  under  the  intestacy. 

An  administration  action,  like  other  actions,  can  usually  be  how 
commenced  by  the  issue  of  a  writ  of  summons,  but  the  Rules  *'°"""*"''®'  • 
of  the  Supreme  Court,  1883,  provide  that,  in  some  cases, 
creditors  or  beneficiaries  can  commence  proceedings  against      •       -•«  i 
executors  or  administrators  by  originating  summons,  and  in  '*'  ; 

such  proceedings  obtain  full  or  parti;  '  administration  of  the 
dead  man's  estufi^. 

Kules  3  and  4  of  Ord.  LV.  of  the  Rules  of  the  Supreme  originating 

summons. 


.i,!|. 


(f)  lie  Hodgson,  31  Ch.  D.  177. 
See  also  Re  Farman,  57  L.  J.  Ch. 
6;]7,639.    See  ante,  pp.  1658,  1659. 

(s)  Ante,  p.  1171  et  sen.  See 
alfio  Richards  v.  Richards,  9  Price, 
219. 

(t)  In  Re  Knapman,  18  Ch.  D. 
300,  legatees  brought  an  action 
against  the  ■xecutor,  seeking  re- 
vocation of  probate.  While  this 
action  was  pending  they  mort- 
gaged their  shares.  They  failed  in 
tlie  action,  and  were  ordered  to  pay 
cufts.  Subsequently  they  brought 
ail  action  for  the  administration  of 
tlie  estate.  The  executor  was  held 
entitled  to  set-ofT  the  costs  iu  the 


probate  action  against  the  legacies, 
notwitlistanding  the  incuinbiuncsis. 
But  see  Re  Harrald,  52  L.  J.  Ch. 
436. 

(m)  Whitaker  /•.  Rush,  Ambl. 
407.  Jledlicot  r.  Bowes,  1  Vee. 
Sen.  208.  Gale  v.  Luttrell,  1 
Younge  &  Jerv.  160.     Ante,  pp. 

1781, 1846.     But  in v.  Wood. 

2  P.  Wm.s.  131,  iiiiiiiey  lent  and 
goods  delivered  by  tlie  e.xecutor 
to  the  legatee  were  held  to  be  in 
part  payment,  and  the  Court  wnid 
that  the  executor,  if  sued  in  equity 
for  the  legacy,  might  have  insisted 
that  the  legatee  had  received  so 
much  of  it  by  money  and  goods. 
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Court,  1883,  dealing  with  originating  summonses,  will  bo 
found  set  out  in  the  chapter  on  remedies  for  an  executor  in 
equity  (r). 

A  creditor  is  entitled  to  obtain  an  order  for  administration 
upon  an  originating  summons,  where  the  dispute  as  to  bis 
debt  depends  on  a  question  of  law,  but  not  where  his  debt 
depends  on  disputed  facts  {x) ;  in  the  latter  case,  he  should 
commence  proceedings  by  writ  of  summons. 

Ord.  LV.  r.  4,  only  authorizes  an  administration  summons 
to  bo  taken  out  by  a  creditor  against  executors,  adminis- 
trators, and  trustees,  and  an  originating  summons  taken  out 
by  a  creditor  against  an  executor  before  administration  is 
entirely  bad  (»/). 

An  annuitant  whose  annuity  is  not  in  arrear,  is  not  n 
creditor,  and  cannot  apply  for  administration  of  the  estate  of 
the  deceased,  even  although  the  estat"  of  the  deceased  is  not 
sufficient  to  pay  the  estimated  value  of  the  annuity  as  well  as 
the  other  debts  and  liabilities  {z). 

There  is  only  jurisdiction  on  an  originating  summons  to 
decide  such  matters  as  could  have  been  decided  in  an 
administration  suit,  as,  for  instance,  points  relating  to  the 
administration  of  the  estate  and  questions  between  executors 
and  legatees,  there  is  no  jurisdiction  on  such  a  summons  to 
decide  questions  as  against  persons  claiming  adversely  to  the 
estate  (a),  or  questions  as  to  legal  devises  or  between  legal 
devisees  {h). 

Unless  the  objection  to  the  want  of  jurisdiction  is  taken  in 
the  Court  below,  it  appears  that  the  Court  of  Appeal  will  not 
entertain  the  objection  (c),  and  the  objection  must  be  taken 
in  chambers  or  the  defendant  will  not  be  allowed  his  costs  of 
the  adjournment  into  Court  {d). 


{v)  See  anU,  pp.  1806,  1808, 

{x)  Be  Powers,  30  Ch,  D,  291. 

(y)  Re  Leask,  W.  N.  1891,  p, 
159. 

(z)  Re  Hargreaves,  44  Ch.  D, 
230. 

(a)  Re  Royle,  43  Ch.  D.  18.    Re 


Bridge,  56  L.  J,  Ch.  779.  Tit 
Gladstone,  W.  N,  1888,  p.  185. 

(6)  Re  Carlyon,  56  L.  J.  Cli. 
219.     Re  Davies,  38  Ch.  D.  210. 

(c)  Re  Turcau,  58  L,  J.  Ch,  lOl, 

(rf)  Re  Davies,  sufra. 


f-il 
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It  is  questionablo  whether  an  originating  summons  is  a 
proper  proceeding  on  which  to  raise  a  question  of  breach  of 
trust  against  trustees  ((•)• 

An  originating  summons  should  not  bo  taken  out  to  obtain 
payment  of  a  disputed  debt  where  the  dispute  turns  on  a 
matter  of  fact,  but  when  the  question  depends  merely  on  a 
question  of  law,  it  will  be  decided  on  an  application  by 
originating  summons  without  putting  the  parties  to  another 
proceeding  (/). 

Notice  should  be  given  of  intention  to  raise,  on  the  iiearing 
of  the  summons,  any  question  arising  under  the  Statute  of 
Frauds  ((/).  The  notice  should  bo  given  by  letter  or  affi- 
davit. 

In  order  to  prevent  inconvenient  preference  in  the  adminis- 
tration of  the  assets,  as  well  as  to  avoid  the  burden  which 
several  suits  by  several  creditors  could  not  fail  to  bring  on 
the  fund  to  be  administered,  a  Court  of  Equity  always 
allowed  a  creditor  to  sue  on  behalf  of  himself  and  the  other 
creditors  of  the  deceased,  and  has  thereupon  directed  a 
general  account  of  the  estate  and  debts  to  be  taken  against 
the  executor  or  administrator  (/<),  or,  if  assets  were  admitted, 
and  the  debt  admitted  or  proved,  has  made  an  immediate 
decree  for  payment  (t). 

Upon  the  same  principle  a  legatee  has  always  been  per- 
mitted to  sue  on  behalf  of  himself  and  other  legatees :  and, 
even  under  the  old  practice,  a  bill  has  been  admitted  by  a 
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(e)  Kekewich,  J.,  in  Ee  Weall, 
37  W.  R.  779.  But  see  Ann.  Pr. 
1893,  p.  919.  See  also  Re  Giles, 
43  Ch.  D.  391. 

(/)  Re  Powers,  30  Ch.  D.  291. 
See  Ord.  LV.  r.  3,  set  out  in  the 
chapter  on  Remedies  for  an  Exe- 
cutor in  Equity,  p.  1806. 

ig)  Re  Shearman,  2  Times  Rep. 
236. 

(A)  Mitf.  PI.  193,  5th  edit.  A 
creditor  having  debitum  in  prmsenti 
tolvendum  in  futuro  may  maintain 

W.E.— VOL.   II. 


such  a  suit :  'Whitniore  v.  OxLor- 
row,  2  Y.  &  Coll.  Ch.  C.  13  :  And 
so  may  a  claimant  under  a  volun- 
tary covenant ;  Watson  v.  Parker, 
6  Beav.  283,  note  (n).  After  a 
decree  in  the  suit,  the  executor 
cannot  do  any  act  to  affect  the  re- 
lative rights  of  creditors  :  By  Sir 
John  Leach,  M.  R.,  in  Shewen  v. 
Vandenhorst,  2  Russ.  &  M.  76.  1 
Ru83.  &  M.  347,  S.  C. 

(i)  Woodgate  v.  Field,  2  Hare, 
211. 

8  T 
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person  claiming  under  a  general  description  on  behalf  of 
himself  and  the  other  persons  equally  entitled  under  the 
same  description  (/c). 

Creditors,  legatees  (whether  specific,  pecuniary,  or  residu- 
ary), devisees  (whether  in  trust  or  otherwise),  heirs  at  law  or 
next  of  kin,  can  bring  actions  against  executors  or  adminis- 
trators in  the  County  Court  for  an  account  or  administration. 

The  jurisdiction  of  the  County  Court  is,  for  this  purpose, 
limited  to  cases,  in  which  the  personal  or  real,  or  personal  and 
real  estate,  against  or  for  an  account  or  administration  of 
which  the  demand  may  be  made  docs  not  exceed  in  amount 
or  value  the  sum  of  500i.  (Z). 

The  County  Court  has  also  jurisdiction  in  claims  for  the 
execution  of  trusts,  in  which  the  trust  estate  or  fund  does 
rot  exceed  in  amount  or  value  500i.  (in). 

The  Chancery  Division  has  concurrent  jurisdiction  in.  the 
above  matters  with  the  County  Court.  Where  an  action  is 
commenced  in  the  Chancery  Division  which  might  have  been 
commenced  in  the  County  Court,  any  of  the  parties  can  apply 
for  its  transfer  to  the  County  Court,  and  the  Judge  has  power 
on  such  an  application,  or  without  such  an  application,  to 
make  an  order  transferring  thv-*  action  to  the  County  Court, 
and  thereupon  the  action  proceeds  in  the  County  Court  as  if 
origin. Jly  brought  there  (k).  It  has  not  been  the  practice  to 
make  such  an  order  of  transfer  without  special  reason  (o). 

Where  administration  of  personal  estate  only  is  sought, 
a  creditor  suing  need  not  state  himself  as  suing  on  behalf  of 


(k)  Mitf.  Plead.  169,  4th  edit. 
The  legatee  of  an  annuity  clmrfjed 
upon  residue  is  entitled  to  nd- 
niinister  :  Wollaston  v.  WoUaston, 
7  Ch.  D.  58. 

(0  51  &  52  Vict.  c.  43,  s.  C7, 

8Ub-8.   1. 

{Ill)  51  &  52  Vict.  c.  43,  f.  67, 
8ub-s.  2.  In  general  the  action 
must  be  commenced  in  the  Court 
within  the  district  of  whicli  any  of 
the  defendants  dwell  or  carry  ou 


business,  or  live  in,  or  in  the 
Court  of  the  disl'-ict  in  which  tlie 
defendants  or  one  of  them  dwell 
or  carried  on  business  at  any  tiiiii! 
within  six  calendar  moiiths  next 
before  the  commencement  of  the 
action  :  51  &  52  Vict.  c.  43,  s.  74, 
and  Ann.  County  Courts  Pviictico, 
1893,  pp.  68,  538. 

(n)  51  &  52  Vict.  c.  4.'?,  s.  ()9. 

(o)  Picard  v.  Hine,  18  L.  T.  701. 
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\msdf  and  all  the  other  creditors  of  tiie  deceased  (p),  and  -"  • 
the  lato  Master  of  the  Rolls  said  it  was  no  longer  the 
practice  to  sue  in  such  form  (q)  ;  but  there  is  nothing  in  the 
Kules  of  the  Supreme  Court  to  prevent  such  a  form  of  action 
from  being  adopted,  and  in  practice  the  plaintiff  very  often 
sues  in  that  form.  A  creditor  who  sues  on  behalf  of  himself 
ml  all  other  the  creditors  is  entitled,  where  the  estate  proves 
insufficient  for  payment  of  debts,  to  costs,  as  between  solicitor 
and  client  (/•),  and  until  it  is  decided  that  the  use  of  the 
words  is  immaterial,  it  will  be  wise  where  a  creditor  is 
suing  to  use  this  particular  form  of  words. 

"  If  a  creditor  files  a  bill  on  behalf  of  himself  and  all  the  Rigl>t  of 
other  creditors,  and  it  turns  out   that  the  estate  applicable  on  behalf  of 
to  the  payment  of   debts  is  insufficient,  the  estate  belongs  other  crediton 
to  the  creditors  exclusively ;  and,  therefore,  if  a  creditor  has,  ^  cosu  : 
for  the  benefit  of  all  the  other  creditors,  instituted  a  suit, 
in  which  he  has  recovered  a  fund,  it  is  extremely  unreason- 
aWe  that   the    fund   which   would   be  divisible   among  the 
creditors  jjj'o   rata,  should  be  applied  in  payment  of  debts 
without  recouping    that    creditor  what  he  has  properly  ex- 
pended In    recovering   the  fund,  and  ho  is  cler-'y  entitled 
to  his  costs   as    between    solicitor   and   clieut,  and  not  as 
between  party  and  party  only  "  (s). 

It  is  sufficient,  if  it  appears  from  the  statement  of  claim, 
that  the  credito  •  sues  on  behalf  of  all  other  creditors,  although 
it  does  not  a])pear  on  the  writ,  and  the  writ  need  not  be 
amended  {t).  ■      • 

The  rule  applies  equally  to  the  case  of  a  creditor  who  <""  «'"""o  he 

i  i  J.         ./  obtains  conduct 

obtains  the  conduct  of  an  action  origiually  commenced  by  a  of  action. 
legatee  or  ucxt  of  kin  (») . 


(?)  Bray  v.  Totield,  18  Ch.  D. 
55-1.    Re  Blount,  27  W.  R.  865. 

{^)  In  Bray  v,  Tofiekl,  supra. 

(r)  Re  Richardson,  14  Ch.  D. 
fill.  Re  McReu,  32  Ch.  D. 
613, 

W  Kinder8ley,V,-C.,  in  Thomas 


V.  Jones,  1  Dr.  &  Sm.  134,  136. 
Cited  and  approved  of  by  Kay,  J., 
in  Kc  McRea,  32  Cb,  D.  613,  615. 

(0  Eyre  v.  Cox,  24  W.  R.  137. 

(u)  Itc  Richardson,  14  Ch.  D. 
611. 
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Where  a  creditor  sues  for  administration  of  the  real  and 
personal  estate  of  a  testator  or  intestate,  and  there  is  no 
devise  of  the  real  estate  to  trustees  with  power  to  soil  and 
give  receipts,  it  appears  that  the  writ  must  he  indorsed  wiili 
a  claim  by  the  plaintiff  "  on  behalf  of  himself  and  all  other 
creditors  "  [x). 

There  is  nothing  to  prevent  other  creditors  or  legatees 
from  instituting  a  second  action  for  administration  ;  and  as  it 
is  possible  that,  before  the  order,  the  litigating  creditor  may 
stop  his  action,  the  Court  permits  the  actions  to  go  on 
together  until  a  decree  in  one  of  them  is  obtained  (/y).  So, 
also,  in  the  case  of  several  persons  claiming  under  the  samo 
general  description.  And  when  the  usual  order  has  been 
obtained  in  one  of  such  actions,  if  another  action  is  instituted, 
praying  no  further  relief  than  might  bo  had  in  the  former 
action,  the  parties  to  such  former  action  ought  to  apply  to 
have  the  proceedings  in  the  latter  action  transferred  to  the 
Judge  in  whose  Court  the  proceedings  under  the  decree  arc 
pending,  and  to  have  the  second  action  stayed  by  him  {z) ; 
otherwise  the  costs  of  it  may  be  dealt  with  as  costs  in  their 
action  («). 

On  the  application  to  stay  the  proceedings,  the  question  is, 
whether  the  action  which  is  sought  to  be  stayed  asks  somethini^ 
more  than  could  be  obtained  under  the  existing  order  ((«(). 


{x)  Re  Royle,  5  Ch.  D.  540. 
See  also  Re  Vincent,  2C  W.  R.  94. 

(?/)  Woodyate  v.  Field,  2  Hare, 
211,  214.  As  to  stnyin}^  jiro- 
ceedings  in  the  otlier  suits,  see 
Hawkes  v.  Barrett,  5  Madd.  17. 
Turner  r.  Dorf^an,  12  Sim.  504. 
Reid  V.  Territt,  1  Coll.  1.  Dryden 
V.  Foster,  6  Beav.  140.  Frowd  v. 
Baker,  4  Beav.  7G.  l'ortarlint,'ton 
i>.  Dauier,  2  Phill.  Cli.  C.  262. 
DufTort  V.  Arrowsmith,  7  De  G. 
M.  &  G.  434.  Harris  v.  Gandy,  1 
De  0  F.  &  J.  13. 

{z)  As  to  npi)lication8  to  stay 
where  one  of  the  actions  is  iu  the 


Palatine  Court,  see  Re  Williams, 
W.  N.  1882,  \).  6.  Townsead  r. 
Townsend,  23  Ch.  D.  100.  Wynne 
V.  Huj^hos,  20 1'eav.  377.  Re  Lon^'- 
dendale  Cotton  Co.,  8  Cli.  I).  W\ 

(a)  Therry  v.  Henderson,  1  Y.k 
C.  Ch.  C.  481. 

((»«)  Kighy  V.  Stranj,'wayp,  2 
Phill.  Ch.  C.  17.").  Rump  r. 
Greenhill,  20  IJeav.  512.  I'lunkelt 
V.  Lewis,  11  Sim.  37!).  See  also 
Suisse  V.  Lowther,  2  Hare,  424. 
Gwyer  v.  Peterson,  2()  Beav.  PH. 
Hoskins  v.  Campbell,  2  Heniin. 
&  Miller,  42.  Belcher  v.  Beklicr 
2  Dr.  &  Sni.  444. 
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As,  for  instance,  where  more  complete  and  beneficial  relief 
i'  sought  or  can  be  obtained  in  the  second  suit  (/>),  or  further 
(juestions  raised,  such  as  wilful  default  or  breaches  of  trust  (r). 
Even  where  the  second  suit  goes  further  than  the  first,  pro- 
ceedings in  the  second  action  have  been  stayed  on  the  executor 
or  administrator  undertaking  not  to  object  to  any  additions 
to  the  decree  in  the  first  action  which  the  Judge  may  think 
lit  to  add  iu  chambers  {d). 

The  ordinary  practice  is  to  allow  the  action  in  which  a  General  prac- 
dccree  has  first  been  obtained  to  proceed  and  to  stay  the  other 
action  ('■)•  '    ^■''-■^  '•'■■   ■>  .\  ,    ,  :  .. 

If  the  decree  has  been  "  snapped,"  or  unfairly  obtained  (/),  Wiieio  the 

..,.,.  ,.T.  ...  i/N      decree  has  been 

or  the  action  ui  which  it  was  obtained  improperly  instituted  (r/),  wrongly 
tho  Court  will  either  not  stay  the  other  action  or  will  give  the  °  '^'"'^^ ' 
conduct  of  the  action  in  which  the  decree  has  been  made,  to 
the  plaintiff  in  the  other  action  (/«). 

Where  the  first  action  is  stayed  because  a  decree  has  been  Conduct  of  the 
made  in  a  later  action,  the  conduct  of  the  second  action  will  '    °  " 

usually  be  given  to  the  plaintiff  in  the  first  action  (/)  ;  it 
makes  no  diflerenco  in  this  respect,  that  one  of  the  actions  is 
ill  the  Palatine  Court  [k).  The  Court  will,  of  course,  depart 
from  this  rule,  on  the  ground  of  the  special  circumstances  of 
the  case ;  for  instance,  where  the  Court  comes  to  the  conclu- 
sion that  the  object  of  the  plaintiff  iu  the  first  action  is  not 
the  6o(u^yiW6' administration  of  the  estate  (i). 


r* 


11 


n 


(h)  Re  McRiie,  25  C;h.  D.  10. 
]liil-en  V.  Sa^(!,  :J  M.  &  (.'t.  ()8.3. 
Taylor  v.  Soutlifjatu,  4  M.  &  Cr. 
20:!.  rnclcrwood  i'.  Juc,  1  Mac.  & 
U.  27(J.  Pickl'oi''.  r.  llimtcr,  5  Sim. 
Ui. 

(f)  Zainbaco  v.  Cassavelli,  L.  II. 
11  K<i.  439, 

{d)  Owyer  v.  Peter.son,  26  Bcav. 
n  MattlunvR  r.  Palmer,  11  \V.  II. 
<ilO.  ^'lm  Bumui  v.  Pilfuid,  13 
W,  R.  425. 

((•)  Seton,  rith  edit.  705. 

(/)  Hiuvis  V.  Gaudy,  1  D.  F.  & 


J.  13. 

(<j)  Frost  V.  Ward,  2  D.  J.  &  S. 
70. 

(/i)  Illiodes  ?'.  Barret,  L.  R.  12 
E-i.  47!). 

(/)  Ziimbnco  ?'.  Cassavelli,  L.  R. 
1 1  F(i.  43!).  Keiiyon  v.  Keiiyon,  35 
Beuv.  3il().  Bulchnr  v.  P.elcher,  2 
Dr.  &  Sm.  444.  Frost  v.  Frost,  2 
D.  J.  &  S.  70. 

(k)  He  Swire,  21  Ch.  D.  G47. 
Townseiid  v.  Townsend,  23  Ch.  D. 
100. 

{I)  Re  Swire,  mpra.     -^_~.^-^    - 
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Partial  stay. 


I  t 


Transfer  of 
actions  against 
executors  or 
administrators 
where  an 
administration 
order  has  been 
made. 


The  applica- 
tion, how 
made. 


Right  of 
creditor  bring- 
ing second 
action  to  costs, 


In  some  cases  the  first  action  will  be  pp'-tially  stayotl,  and 
liberty  given  to  the  plaintiff  in  the  iirst  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  iu  the 
first  (hj).  ' 

Where  an  order  has  been  made  by  any  Judge  of  the  Chan- 
cery Division,  for  the  administration  of  the  assets  of  any 
testator  or  intestate,  the  Judge  in  whose  Court  such  ad- 
ministration is  pending  has  power,  without  any  further 
consent,  to  transfer  to  himself  any  cause  or  matter  pendir.j,' 
in  any  other  Court  or  Division,  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator  or 
intestate  («).  In  dealing  with  a  creditor's  action,  when 
transferred  to  him,  he  will  be  governed  by  the  same  prin- 
ciples as  formerly  governed  the  Court  in  staying  proceed- 
ings in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  con- 
tinued against  an  executor  or  administrator,  after  an  adminis- 
tration order,  can  be  made  ex  parte  by  any  party  to  either 
action  (o).  It  must  be  made  to  the  Judge  who  made  the 
administration  order  {p). 

This  power  of  transfer  takes  the  place  of  the  old  practice, 
which  was,  after  a  decree  for  administration  had  been  made, 
for  the  Judge  of  the  Court  of  Chancery  making  the  adminis- 
tration decree,  to  restrain  proceedings  against  the  executor  or 
administrator  by  creditors  by  granting  injunctions  against 
such  other  creditors. 

The  action  to  be  transferred  must  be  one  brought  against  the 
executor  qua  executor,  and  not  one  for  which  the  executor  is 
personally  liable  {q). 

The  old  practice  was  that  a  plaintiff  at  law  was  outitlod, 
unless  his  claim  proved  unfounded  (r),  upon  t^^e  injunction 


(m)  Drydeu  v.  Foster,  0  Beav. 
140.  Re  Sniilh'a  Estate,  33  L.  T. 
N.  S.  804.  Crowe  v.  Russell,  4  C. 
P.  D.  186. 

(n)  R.  S.  C.  1883,  Ord.  XLIX. 
r.  5.  For  transfer  in  other  cases, 
see  Ord.  XLIX. 


(o)  Ann.  Pr.  1893,  p.  834. 

{f)  K.  S.  C.  1883,  Ord.  XLIX. 
r.  5. 

{q)  Chapman  v.  Mason,  40  L.  T. 
N.  S.  678.  See  also  Re  Tinims,  2G 
W.  \\.  (;«2. 

(r)  Kiii^'  I'.  King,  34  Beav.  10. 
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being  granted,  to  his  costs  of  the  action  up  to  the  time 
when  he  had  notice  of  the  decree  (s).  And  if  the  creditor 
commcuced  his  action  at  law  before  bill  filed,  and  then  dis- 
continued it,  and  came  in  under  the  decree,  ho  would  be 
entitled  to  prove  his  costs  at  law,  in  addition  to  his  debt(0. 
He  was  also  entitled  to  the  costs  of  the  motion  to  restrain 
him  from  suing  at  law  («).  But  he  was  not  allowed  the  costs 
of  further  proceedings  at  law  after  actual  notice  of  the 
decree  (.c),  nor  in  such  case  his  costs  of  the  motion  to  restrain 
his  proceedings  (.v).  If,  however,  the  executor  took  any  steps 
ill  the  action  after  the  plaintiff  at  law  had  notice  of  the  decree, 
tlie  latter  would  be  allowed  all  his  costs  at  law  and  also  those 
of  the  motion  for  the  injunction  {z).  The  practice  is  now  sub- 
stantially the  same  as  before  the  Judicature  Acts  {a). 

With  respect   to   the   time  within   which    the   injunction  time  for 
should  bo   applied   for,    it   was    observed   by   Lord    Lynd- 
hurst  {h),  that  any  delay  in  the  application  before  judgment 


application. 


(s)  Dyer  v.  Kearsley,  2  Meriv. 
483,  note  to  Terrewest  v.  "eather- 
Ijy.  Paxton  v.  Doiifjhis,  8  Ves. 
')iQ.  llatclifl'e  v.  Wincli,  Ki  Beav. 
576.  In  Drewry  v.  Thacker,  :} 
Swanst.  541,  Loi'd  Eldon  said  that 
tlie  usual  i'oiiu  in  which  the  ordur 
for  the  injunction  was  drawn  {i.e., 
"on  payment  of  costs")  was  im- 
proper ;  inasmuch  as  the  parties 
entitled  to  the  injunction,  if  they 
were  required  to  pay  costs  as  a 
inehniinary,  miglit,  from  the 
situation  of  the  assets,  be  unable 
to  obt^iin  it  in  time. 

(0  Goate  (,'.  Fryer,  3  ^ro.  Ciianc. 
Ciis.  23. 

(k)  Jones  V.  Jones,  .5  Sim.  678. 
But  see  Anon.  2  Sim.  &  Stu.  424. 

(x)  Pa.xton  ('.  Douglas,  8  Ves. 
r)21.  Curre  v.  Bowyer,  3  Madd. 
456.  Jones  v.  Brain,  2  Y.  &  Coll. 
Ch.  C.  170. 

{y)  Curre  v.  Bowyer,  3  Madd. 


45C.  Jcmes  v.  Brain,  2  Y.  &  Coll. 
Ch.  C.  170.  See  Hay  ward  i'.  Con- 
stable, 2  Youii^'i'  &  Coll.  43.  Moore 
('.  Prior,  ihkl.  375.  He  may  be 
ordered  to  pay  these  costs,  if,  after 
bringin;^  in  his  claim  under  the 
decree,  lie  proceeds  with  his  own 
suit :  Beauchamp  v.  Lord  Huntley, 
Jacob,  54G.  Gardner  v.  Garrett, 
20  Beav.  46!)  :  notwithstanding 
the  suit  be  in  a  foreign  Court : 
Graham  v.  Maxwell,  1  Mac.  &  G. 
71.  He  may  .set  otf  such  costs 
against  h'  ■  „ubu»  lacuncd  before 
notice  of  the  decree  :  20  Btav. 
46!). 

(«)  Turner  i-.  Connor,  15  Sim. 
630. 

{a)  See  R.  S.  C.  Or.l.  XLIX. 
r.  5.  Morgan  &  Wurtzburg  on 
Costs,  2nd  edit.  p.  192.  Dan.  Ch. 
Pr.  6th  edit.  p.  1947. 

(6)  Rouse  V.  Jones,  1  Phill.  Ch. 
C.  164.  .  .,.^ 
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Transfer  to 
baukrujjtcy. 


Transfer  dis- 
cretiouavy. 


An  order  for 
administration 
cannot  be 
made  in  the 
absence  of  a 
personal  i-cpic- 
scntative  of 
the  deceased. 


would,  in  most  cases,  properly  resolve  itself  into  a  mere  ques- 
tion of  costs. 

By  sec.  125,  sub-s.  4,  of  the  Bankruptcy  Act,  1883,  where 
proceedings  have  been  commenced  in  any  Court  for  the 
administration  of  the  estate  of  a  deceased  debtor,  such  Court 
can,  on  proof  that  the  estate  is  insolvent,  transfer  the  pro- 
ceedings to  the  Court  of  Bankruptcy. 

The  transfer  can  be  made  either  on  the  application  of  a 
creditor  (c),  or  without  any  such  application  (d). 

A  creditor  before  applying  for  the  transfer  of  an  insolvent 
estate  into  bankruptcy  must  have  proved  his  debt  (c). 

The  transfer  can  be  ordered  after  a  judgment  for  adminis- 
tration has  been  made  (/). 

The  exercise  of  this  power  of  transfer  is  discretionary  (7), 
a.'id  the  mere  fact  that  the  executor  has  a  right  of  retainer 
and  a  liberty  not  to  plead  the  Statute  of  Limitations  to  a 
debt,  which  rights  would  be  recognized  in  the  Chancery  Divi- 
sion, but  might  bo  taken  away  by  a  transfer  to  the  Court  of 
Bankruptcy,  is  not  a  ground  for  the  transfer  (/t). 

An  estate  cannot  be  administered  in  a  Court  of  Equity  in 
the  absence  of  a  personal  representative  (i).  And,  conse- 
quently, if  it  appear  that  the  Court  cannot  give  the  plaintiff 
the  relief  which  he  asks  without  an  administration  of  the 
estate,  there  must  be  a  personal  representative  of  it  before 
the  Court  (/.;).  Accordingly,  on  a  demurrer  to  a  bill  seekiuj,' 
payment  of  a  legacy  out  of  assets  come  to  the  hands  of  tlio 


(c)  46  &  47   Vict.  c.  52,  s.  125, 

8ul)-8.  4. 

(<l)  53  &  54  Vict.  c.  71,  s.  21, 
sub-s.  2  (Bankruptcy  Act,  18!)0). 

(e)  lie  Weaver,  29  Ch.  D.  236. 

(/)  Re  York,  m  Cli.  I).  233. 
Scnliouse  v.  Mawson,  52  L.  T.  N. 
S.  745.  lie  Brig{,'s,  7  Times  Re\>. 
572. 

(g)  Re  Baker,  44  Ch.  D.  262. 
Re  Weaver,  29  Ch.  D.  236. 

(A)  Re   Baker,  supa.    But  see 


lie  Ydik,  36  Ch.  D.  233. 

{i)  Lowry  !'.  Fulton,  9  Sim. 
104.  Dowdeswell  v.  Dowdoswell, 
9  Ch.  D.  294. 

{k)  Penny  v.  Watts,  2  Phil). 
Cli.  C.  153.  Cary  v.  Hill.-,  L.  K. 
15  Ef).  79.  Eowsell  t-.  Morris,  L.  H. 
17  ¥a[.  20.  But  see  contra,  Kayner 
r.  Koehler,  L.  R.  14  E<i.  202.  Coote 
V.  Whittin^'ton,  L.  R.  16  Etj.  536. 
Re  Lovett,  3  C.  D.  193. 
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defendant,  who  was  the  husband  of  the  solo  executrix 
deceased,  it  was  held  by  Lord  Cottenham,  C,  that  au  alle- 
sration  that  all  the  testator's  debts  and  the  other  legacies 
bequeathed  by  his  Will  had  been  paid,  and  that  there  were 
assets  ultra  in  the  hands  of  the  defendant  to  satisfy  the 
pluiutiff's  demand,  was  not  sulHciont  to  dispense  with  the 
presence  of  a  personal  representative  of  the  testator,  the 
allegation  being  one  which,  even  if  admitted  by  the  defen- 
dant, the  Court  would  not  take  his  word  for  (l), 

lu  Glass  V.  Oxenhani  (in),  it  was  held  thiit  if  a  bill  were 
brought  against  au  executor,  during  whose  infancy  the  Will 
appointed  an  executor  durante  minorc  atatc,  the  latter  must 
be  madj  a  party,  unless  the  former  had  received  all  the 
testiitor's  personal  estate  from  the  hands  of  the  temporary 
executor,  upon  an  account  between  them.     :,  i 

It  seems  to  be  established,  that  in  au  action  for  a  general   Where  tlie 

,        n    ,\  L        p  ^  1  ii  1    executor  of  a 

account  oi   the   assets  oi   a  dcacasea  person,  the  personal  deceased  per- 

representative    of    his    former     roinesentative    is    properly  >^o"<il  rsp'^e- 

joined  as   a   co-defendant   with   his   continuing   or   present  necessury 

personal  representative.     In   Holland  v.  Prior  (n),   it   was 

held,  by  Lord  Brougham,  overruling  the   decision   of   Sir 

L.  Sliadwell,  V.-C,  that  the  executor  of  an  administratrix, 

«lu)  had  received  assets  of  her  intestate,  might  and  ought  to 

be  made  a  defendant  in  a  suit  instituted  by  a  creditor  of  t)|o 

intestate.     And  in  Hall  v.  Amtin  (o).  Knight  Bruce,  V.-C, 

appears  to  have  acceded  to  the  proposition  that,  as  a  gdtMiiiil 

rule,  where  there  are  several  executors  who  have  acted  a\u\ 

one  of  them  dies  before  any  suit  is  instituted,  a  person  inte- 

restod  in  the  udniiiiistriition  of  the  estate  cannot  file  a  bill  for 

the  general  administration  of  the  estate,  making  the  surviving 

(xocutors  alone  parties. 

It  is  necessary  to  joiu  the  representative  of  a  deceased  exe-  Tim  rein« 

KunUlivu  of  a 


(0  Penny  v.  Watts,  2  Phill.  Ch. 

r.  149. 

(w)2Atk.  121. 

in)  1  Mylne&  K.  2.37.    See  also 
Hall  ('.  Aui^tin,  2  Coll.  570.  _ 


(n)  2  Coll.  570.  See  also  Cop- 
piud  i:  Allen,  2  1).  J.  &  S.  173. 
But  see  Musturs  t'.  Barnes,  2  )f.  & 
C.  Ch.  C.  616. 
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(leceasetl  exe- 
cutor must  bo 
joined  where 
wilful  default 
alleged. 


Administrator 
of  deceased 
executor  an<l 
executor  dc son 
tort  not  suffi- 
cient. 


Where  fund 
converted 
or  specially 
appropriated. 


cutor  if  a  general  account  of  the  trust  estate,  on  the  footin"  of 
wilful  neglect  and  default,  is  required  (p). 

The  representative  of  a  dccoased  executor  need  not  bo 
joined  in  an  administration  action,  if  it  is  not  sought  to 
charge  the  estate  of  the  deceased  executor  {([),  or  if  an 
account  is  waived  as  against  his  estate  (r).  The  old  form 
of  pleading,  where  the  representiitives  of  a  deceased  executor 
were  not  joined,  was  to  allege  that  the  deceased  executor,  or 
his  representative,  had  duly  accounted  to  the  surviving  exe- 
cutors (s) ;  but  such  an  allegation  appears  to  have  been 
unnecessary  (t),  and  under  the  present  procedure,  as  the  bulk 
of  administrations  are  without  pleadings,  there  would  be 
no  opportunity  of  making  snch  an  allegation. 

The  administrator  of  a  deceased  executor  does  not  suffi- 
ciently represent  the  estate  of  which  his  intestate  was  executor 
for  the  purpose  of  making  an  administration  decree  {ii),  and 
the  better  opinion  seems  to  be  that  an  executor  dc  son  tort 
alone  is  not  sufficient  (r). 

If,  indeed,  an  executor  or  administrator  lias  so  dealt  with 
a  fund,  that  by  reason  of  such  dealing  It  has  ceased  to  bear 
the  character  of  a  legacy  or  share  of  residue,  and  has  assumiul 
the  character  of  a  tr->st-fund,  In  a  sense  diiVcrent  from  that  in 
which  tlie  executor  or  administrator  held  it, — if  it  luu  b((!U 
taken  out  of  the  estate  of  the  testator,  and  appropriated  to,  or 
made  the  property  of,  the  cestui  que  tnist, — it  may  Hot  bo 
necessary  tnat  the  cestui  que.  trust  should  bring  before  the 
Court  the  personal  representative  of  the  testator  in  a  suit  to 
recover  that  part  of  the  estate  (//). 


ip)  Coppaid  r.  Allen,  2  D.  J.  & 
S.  173. 

(</)  For  form  of  such  a  ilecree, 
seeSeton,  4th  eilit.  p.  881. 

(»•)  Masiters  v.  Barnes,  2  If.  &  C. 
Ch.  C.  616. 

(s)  Adams  v.  Barry,  2  Y.  &  C. 
Ch.  C.  167. 

(0  Wilson  V.  Todd,  1  My.  &  Cr. 

M     ^..  


(u)  Barber  v.  Walker,  15  W.  R. 
728. 

(,v)  Row.sell  V.  Morris,  L.  E.  17 
£(].  20.  But  see  contra,  lie  Lovftt, 
3  Ch.  1).  108.  Rayner  v.  Koehler, 
L.  R.  14  Eq.  202.  Coute  r.  Wliit- 
tiiigton,L.  R.  16  Ell.  534.  Bkwitt 
V.  Blewitt,  Yo.  541. 

(»/)  Bond  V.  (iraliair.,  1  Hare, 
482,   484.      See    a\»o    Arthur    i'. 
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There  has  already  been  occasion  to  point  out  that  in  cases  Foreign 
where  the  executor  or  administrator  is  required  to  bo  made  a 
party,  it  is  not  sufficient  that  he  is  such  by  the  appointment 
and  authority  of  a  foreign  government ;  but  he  must  obtain 
his  right  to  represent  the  estate  from  the  Probate  Court  in 
this  country  {z).  ■  " 

Where  there  is  no  general  personal  representative,  but  a  Administrator 
special  representative  limited  to  the  subject  of  the  suit  has  sufEcient. 
been  appointed  by  the  Probate  Court,  the  limited  adminis- 
trator docs  not  sufficiently  represent  the  estate  of  the  deceased 
where  a  general  administration  is  required  («). 

After  the  usual  administration  judgment  or  order,  every  Until  decree 
creditor  has  an  interest  in  the  suit  (/^),  and  is  in  a  sense,  domlms  litis. 
deemed  to  bo  before  the  Court ;  yet,  until  such  order,  the 
plaintiff  is  dominiis  litis,  so  that  he  may  deal  with  the  actio|j 
lis  he  pleases  ;  and  ho  may  settle  the  matter  with  the  execu- 


Hiiyhes,  4  Beav.  506.  nm\  Lord 
(,'uttenhum's  judgment  in  iVniiy 
V.  Watts,  2  Phill.  CJh.  (J.  15:5,  IH. 
But  see  Rayner  v,  Koehler,  L.  R. 
14  Eq.  2(i2.  Coote  v.  Whittington, 
L.  R.  10  Eq.  531. 

(:)  Ante,  p.  296  et  seq.  In  An- 
derson I'.  Cannter,  2  M.  &  K.  703, 
X.,  one  of  the  executors  of  the 
Will  of  p.,  wlin  i||pct  IK  (|i(  jii. 
proved  the  Will,  anq  posseased 
tlio  teetatoi'8  ansiits  in  India : 
Tlie  widow  and  executrix  of  A. 
proved  lier  husband's  Will,  and 
possessed  his  assets  in  India, 
and  having  afterwards  come  to 
England,  she  was  made  a  party 
to  a  suit  for  the  administration 
nf  B.'s  estate  :  And  Sir  J.  Leach, 
M.  R.,  held,  that  it  was  not  neces- 
sary that  an  administrator  of  A.'.s 
I'state  in  England  should  lie  also 
a  party  to  this  suit.  Bnt  see  thu 
observations  of  Lord  Cottunham 
"11  this  decision  in  Tyler  v.  Hell, 
i  Myliie  &  Cr.  89,  111).     HbimiIbu 


Story's  Confl.  of  Laws,  ch.  xiii. 
8.  r)13,  note  (I),  where  it  is  said 
that  Anderson  v.  Cauntur  soenis 
not  a  sound  authority.  Maclean 
V.  LawRon,  27  Boav.  21.  Flood  v. 
Patterson,  29  Beav.  295. 

(a)  See  ante,  p.  448,  note  (;/). 
Dowdeswell  v.  Dowdeswell,  0 
Ch.  D.  294. 

(b)  See  Btertulale  v.  Ilankinson, 
1  Sim.  399,  4do.  Cook  v.  Bolton, 
5  lUiss.  282.  Brown  v.  Lake,  2 
Coll.  620.  Smith  v.  Guy,  2  Phill. 
Ch.  C.  159.  But  sei^  R«  Qreaves,  18 
Ch.  D.  r)r)l.  It  would  appear  that 
under  the  old  practice  only  credi- 
tors whose  debts  were  due  at  the 
death  of  the  testator  were  in  strict- 
ness permitted  to  come  in  under 
thu  decree  ;  the  present  practice 
is  to  admit  all  rreditors  to  come 
in  whoso  dulits  have  become  due 
bcd'ore  the  date  of  the  report  : 
Thomas  v.  Griffith,  2  De  G.  F.  & 
J.  555,  lier  Turner,  L.  J. 
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I 


Wlio  may  lie 
made  co- 
(lefendantH 
with  execu- 
tors, &c. 


Persons 
wrongfully 
taking  the 
dead  man's 
proijerty. 


tor,  by  the  latter  payinrj  the  ilobt  and  costs  of  the  action,  and 
compromiso  the  action  untl  relinquish  proceedings  (r).  And 
indeed  the  Court  will  compel  the  creditor  to  accept  pavraent 
of  his  debt,  when  the  executor  ofters  to  pay  it  with  the  costs 
of  the  action  (</). 

The  general  rule  is,  that,  inasmuch  as  the  executor  or 
administrator  is  the  trustee  and  proper  re])resentativo  of  all 
persons  interested  in  the  personal  estate,  and  has  the  duty 
cast  on  him  of  protecting  it  against  improi)er  demands,  it 
is  not  necessary  or  proper  to  join  either  a  peciuiiary  or  a 
residuary  legatee,  or  the  next  of  kin,  as  a  party  to  an  action 
against  the  executor  or  administrator  for  an  account  of  the 
personal  estate,  however  interested  such  persons  may  bo  to 
contest  the  demand  which  has  occasioned  the  suit  («). 
Special  circumstances,  however,  have  been  permittod  to 
justify  (^  ""  relaxation  of  this  rule  (,/'). 

Aga-  ,  the  established  rule  is,  that  in  ordinary  cases,  per- 
sons who  have  possessed  themselves  of  the  property .  the 
deceased,  or  debtors  to  the  estate  generally,  cannot  be  made 
parties  to  an  action  against  the  executor  :  For  regularly  there 
can  be  no  action  against  the  debtor  but  by  the  executor,  who 
has  the  right  both  in  law  and  in  equity  :  If  the  executor  be 
solvent  he  may  even  release  a  debtor,  and  neither  a  creditor 
nor  a  residuary  leg;it(\'  can  bring  any  action  against  that 
debtor :  There  must  be  collusion  or  insolvency,  or  some 
special  case :  Tlu  Court  will  interfere,  if  there  is  such 
special  'ase :  as  collusion  or  insolvency ;  and  then  the 
action  may  be  brought  against  both  the  debtor  and  the 
executor  (f?) .     And  the  general  principle  on  which  a  debtor 


(c)  Wootlgate  v.  Field,  2  Hare, 
213.  Wood  V.  Westall,  1  Youni,'e, 
3()j. 

(rf)  Woodgate  v.  Field,  2  Hare, 
213.  Pemberton  v.  Tophani,  1 
Beav.  316.  Holden  v.  Kynaston, 
2  Beav.  204. 

(e)  Brown  i;.  Dowthwaite,  1 
Madd.  446. 


(/)  Lord  Hertford  v.  Zichi,  9 
Beav.  11. 

(g)  Newland  v.  Cliainpidn,  1 
Ves.  Sen.  10;").  Utterson  v.  Mair, 
2  Ves.  95.  Doran  v.  Simpson,  4 
Ves.  651.  Trougtiton  v.  iiinkcs, 
6  "Ves.  573.  Alsager  v.  Eowkv, 
6  Ves.  748.  Beckley  v.  Dorring- 
ton,   cited    by  Lord  Eldon,  ibid. 
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rd   V.  Zidii,  9 


to  the  estate  cannot  be  made  a  defendant  to  an  action  by  a 
creditor  or  residuary  legatee  against  ilie  executor,  unless 
collusion,  insolvency,  or  nomo  special  case  be  shown,  has 
been  held  to  apply  equally  to  tlir  case  of  a  creditor  overpaid 
by  the  executor :  that  is,  if  th<  i:  is  no  collusion  or  special 
case,  if  the  executor  is  not  iusolv<nt,  he  stands  the  middle 
man,  responsible  for  the  prop(  rty  misapplied  by  paying  a  man 
as  a  creditor  who  was  not  a  creditor,  as  in  the  other  case  for 
the  property  outstanding  in  a  debtor  (/t). 
But  this  rule  has  been  r^  laxed  in  the  case   of  surviving  Survivin,' 

,..11  1  1  •!    •        11         1  1       i  1       partners  of 

partners  ot   the  deceased :    whom    it   is  alluwablo    to   make  deceased, 

parties  with  the  executor :  in  order,  it  is  said,  that  the  plain- 
tiff may  have  an  account  of  the  persoial  estate  cn.  re  (i). 
Accordingly,  in  Boicsher  v.  Wdtkins  {k),  it  as  held  by 
Sir  John  Leach,  M.  li.,  that  residuary  legatees  might  main- 
tain a  bill  for  an  account  against  the  executor  and  the  sur- 
viving partner  of  the  testator,  although  collusion  between 
iLe  executor  and  the  surviving  partner  was  neither  charged 
nor  proved  (l).     Bat  upon  the  examination    of   the    autho- 


749.  Benfield  i'.  Solomons,  !* 
Yes.  80.  Burroughs  v.  Elton, 
11  Yes.  29.  Consett  v.  Bell,  1  Y. 
&  Coll.  Ch.  C.  .5<j0.  Lancaster  v. 
Evors,  4  Beav.  l.'/**.  Baddeley  v, 
CurwL'U,  2  ColL  151.  Barker  v. 
Birch,  1  I)e  Gex  &  Sni.  376.  As 
to  wlieiher  a  rel'u-iid  by  the  execu- 
tor to  sue  the  debtor  is  sufficient, 
see  the  rase  last  cited.  The  special 
circumstances  whicli  will  authorize 
liiaking  the  debtor  a  party  are  not 
conlinetl  to  collusion  or  insolvency  : 
Meldrum  v.  Scorer,  5G  L.  T.  471. 
Consett  V.  Bell,  1  Y.  &  Coll.  Cli. 
C.  569.  1  De  Gex  &  Sni.  370. 
Stainton  v.  Carron  Company,  11 
Beav.  146.  Sannders  i'.  Driice, 
3  Drewr.  140. 

(/()  Alsagcr  v.  Rowley,  6  Yes. 
74it. 

()')  Newland    v.    Champion,    1 


Yes.  .Scu.  106,  by  Lord  Ilard- 
wick?. 

(k)  1  Russ.  &  M.  277. 

(/)  His  Honor,  in  the  previous 
case  of  Gedge  v.  Tiaill,  1  Russ.  & 
M.  281,  note,  overruled  a  demurrer 
to  a  ti  >  (litor's  bill,  which  had  iuade 
the  co-partners  of  the  deceased  tes- 
tator co-defendants  with  his  exe- 
cutor, upon  the  ground  that  the 
retaining  of  a.ssets  by  a  stranger 
with  consent  of  the  executor, 
amounted  to  collusion.  In  Davies 
r.  Davies,  2  Keen,  534,  Lord 
Langdale,  M.  R.,  said,  that  the 
decision  of  Bowsher  v.  Watkins  is 
far  from  establishing  the  general 
proposition,  that  in  every  case  a 
bill  may  he  filed  against  an  exe- 
cutor and  a  surviving  partner  of 
the  testator,  without  charging  and 
proving  fraud  or  collusion.     See 


.  t.  if. 


^h\ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


w° 


II 


■so    """^ 


us 

Hi 

u 


m  i  u 


—    las 

12.0 


IM 


^'^^^ 


iG 


Hiotographii 

Sciences 

Corporation 


33  WIST  MAIN  STMET 

WHSTIR.N.Y.  14S80 

(716)  S72-4S03 


^\ 


iV 


\ 


i\ 


^ 

^^^ 

V^*' 

^^% 

^^^ 

#3^ 
'%^ 


1918 


Refusal  of  per- 
sonal represen- 
tative to  sue. 


Following 
assets. 
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rities  (m),  it  'will  be  found  that  there  is  no  instance  of  suck  a 
suit  being  maintained  in  the  absence  of  special  circum- 
sViances,  and  that  collusion  is  clearly  not  the  only  ground 
on  which  such  a  bill  can  b<^  supported.  The  cases  seem 
to  go  to  this  extent, — that  such  an  action  may  be  supported 
in  all  cases  where  the  relation  between  the  executors  and 
the  surviving  partners  is  such  as  to  present  a  substantial 
impediment  to  the  prosecution  of  the  rights  of  the  parties 
interested  in  the  estate  against  the  surviving  partners  (n). 

The  mere  refusal  of  a  legal  personal  representative  to  sue 
for  the  recovery  of  outstanding  assets,  is  not,  in  the  absence 
of  special  circumstances,  sufficient  to  justify  a  residuary 
legatee  or  next  of  kiu,  in  suing  the  legal  personal  representa- 
tive and  the  alleged  debtor  to  the  estate  (o). 

Where  an  executor  has  administered  assets  and  paid  over 
the  residue  of  an  estate,  a  creditor  of  the  testator  is  entitled 
to  follow  the  residue  and  to  compel  payment  from  the  residu- 
ary legatee  of  his  debt,  so  far  as  the  residue  will  extend,  and 
the  executor  need  not  be  a  defendant  to  the  action  (p). 

The  death  of  one  of  several  co-plaintiffs  in  a  creditor's  suit 
did  not  under  the  old  practice  cause  the  suit  to  abate  {q),  but 
hii-  personal  representatives  could  obtain  an  order  of  revivor 
if  the  dead  creditor  represented  a  different  class  of  Ci  editors 
to  his  co-plaintiff,  at  any  rate  if  the  dead  plaintiff  died  afisr 


also  Law  v.  Law,  2  Coll.  41. 
Crop^jer  v.  Knapninn,  2  Youiige 
&  ColL  338. 

(m)  Boweher  v.  Watkins,  1  Russ. 
&  M.  277.  Gedge  v.  Traill,  1  Russ. 
&  M.  281.  Davies  v.  Davies,  2 
Keen.  534.  Law  v.  Law,  2  Coll. 
41.  Cropper  v.  Knapnian,  2  Younge 
&  Coll.  338.  Commented  on  in 
Yeatman  v.  Yeatman,  7  C.  D.  210. 
Beningfield  v.  Baxter,  12  App. 
Cae.  167. 

(n)  Travis  v.  Milne,  9  Hare,  141, 
150,  by  Turner,  V.-C.  In  Stainton 
V.  Carton  Company,  18  Beav.  146 


Eomilly,  M.  R.,  approved  of  this 
statement  of  the  general  prin- 
ciple, and  held,  that  it  did  not 
apply  to  such  a  partnership  as  a 
Joint  Stock  Company.  See  also 
Yeatman  v.  Yeatman,  7  C.  D.  210. 

(o)  Yeatman  v.  Yeatman,  7  C.  D. 
210. 

{■p)  Hunter  v.  Young,  4  Ex.  D. 
266.  See  also  Clegg  v.  Rowland, 
L.  R.  3  Eq.  368. 

(5)  Body  V.  Kent,  1  Mer.  364. 
Burney  v.  Morgan,  1  Sim.  &  Stu. 
358. 


Bindir  J  absent 
persons. 
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decree  (r) .  So  now  under  the  Judicature  Act  the  action  will 
not  abate  by  reason  of  Ord.  XVIL  r.  1,  and  any  necessary 
parties  may  be  added  under  r.  4  of  the  same  order. 

Although  it  has  been  the  practice  of  the  Court  in  adminis- 
trsGion  actions  to  entertain  actions  by  creditors,  legatees,  and 
parties  entitled  in  distribution  on  behalf  of  themselves  und 
all  others,  and  to  exonerate  the  executor  or  administrator  for 
payment  of  assets  pursuant  to  its  order,  yet  such  a  decree  is 
not  absolutely  binding  upon  the  absent  creditors,  legatees,  or 
distributees,  who  have  had  no  opportunity  of  proving  and  pre- 
senting their  claims  (s),  and  have  been  guilty  of  no  laches  {t). 
Although  such  creditors  have  no  remedy  against  the  execu- 
tor or  administrator,  yet  they  have  a  right  to  ascicrt  their 
claim  against  i,he  creditors,  legatees  or  distributees  who  have 
received  it  («). 

It  is  important  to  understand  how  the  interests  of  persons  When  the 
affected  by  an  account  or  inquiry  decided  in  an  administration  persons  pot 
action  may  be  bound  when  they  are  not  actually  parties  to  the  aci^oTare  *  * 

action.  haviniii  by  it. 

There  seem  to  be  four  ways  in  which  such  interests  will 
be  bound : — 

1.  The  Court  can  under  Ord.  XVI.  r.  40,  direct  that  such 
person?  shall  bo  served  with  notice  of  the  judgment  or  order. 

After  such  notice  the  persons  served  are  bound  by  the  pro- 
ceedings, in  the  same  manner  as  if  they  had  originally  been 
parties,  and  are  at  liberty  to  attend  the  proceedings  (x)  upon 
entering  an  appearance  in  the  Central  Office  in  the  same 
manner  as  a  defendant  entering  an  appearance  {y).  Any 
person  so  served  may,  within  one  month  after  such  service. 


(r)  Bumey  v.  Morgan,  xuTpra, 

(»)  David  V.  Frowd,  1  Mylne  & 
K.  200.    See  Anon.  9  Price,  210. 

{t)  Sawyer  v.  Birchmore,  1  Keen, 
391.  S.  C.  2  M.  &  Cr.  611.  See 
also  Catt.Ui;.  Sinionj,  8  Beav.  143. 

(m)  S«ory  on  Equity  Plead.  Ch. 


iv.  8.  106.  An  executor  suing  on 
behalf  of  himself  and  all  other 
creditors  can  none  the  less  retain 
his  own  debt :  Ex  parte  Canipbeil, 
16  Ch.  D.  198. 

(x)  Ord.  XVI.  r.  40. 

(y)  Ord.  XVI.  r.  41. 
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Numerous  per- 
sons having  the 
same  interest 


Claim  for  a 
representation 
orde:' : 


representative 
of  a  cl.tss. 


apply  to  the  Court  or  a  Judge  to  discharge,  vary  or  add  to 
the  judgment  or  order  {z). 

2.  "  Where  there  are  numei'ous  parties  having  the  same 
interest  in  one  cause  or  matter,  one  or  more  of  such  persons 
may  sue  or  he  sued,  or  may  be  authorized  by  the  Court  or  a 
Judge  to  defend  in  such  cause  or  matter,  on  behalf  or  for  the 
benefit  of  all  persons  so  interested  "  (a).  If  an  order  made 
in  such  an  action  is  intended  1,0  bind  absent  parties  the  Court 
will  make  a  "  representation  order  "  in  the  form  "  it  appear- 
ing that  the  residuary  legatees  (or  v.hatever  the  class  may  be) 
are  numerous,  and  that  A,  is  one  of  such  class,  order  that  A. 
do  defend  in  the  cause  (or  matter)  on  behalf  or  for  the  benefit 
of  all  persons  so  interested  "  (fc). 

Where  a  representation  order  is  requited  the  writ  must  be 
indorsed  in  accordance  with  Ord.  III.  r.  4,  and  show  that  the 
plaintiff  sues  or  the  defendant  is  sued  in  a  representative 
capacity  (c). 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party 
to  claim  as  executor,  or  as  trustee,  whether  in  bankruptcy  or 
otherwise,  or  in  any  representative  or  other  alleged  capacity . . . 
he  shall  deny  the  same  specifically  "  (d). 

8.  "  In  any  case  in  which  the  right  of  an  heir-at-L./  or  the 
next  of  kin  or  a  class  shall  depend  upon  the  construction  which 
the  Court  or  a  Judge  may  put  upon  an  instrument,  and  it 
shall  not  be  known  or  shall  be  difficult  to  ascertain  who  is  or 
are  such  heir-at-law  or  next  of  kin  or  class,  and  the  Court  or 
Judge  shall  consider  that  in  order  to  save  expense,  or  for 
some  other  r  jason,  it  will  be  convenient  to  have  the  questions 
of  construction  determined  before  such  heir-at-law,  next  of 


(z)  Ord.  XVI.  r.  40. 

(a)  R.  S.  C.  Ord.  XVI.  r.  9. 

(6)  See  judgment  of  Kay,  J.,  in 
May  V.  Newton,  34  Oh.  D.  345, 
348,  where  the  whole  subject  is 
very  fully  discussed. 

(c)  "  If  the  plaintiff  sues,  or  the 
defendant  or  any  of  the  defendants 


is  sued,  in  a  representative  capa- 
city, the  indorsement  shall  show 
....  in  vhat  capacity  the  plain- 
tiff or  defendant  sues  or  is  sued  " : 
R.  S.  C.  Ord.  III.  r.  4.  See  forms 
in  Appendix  A.  Part  III.  Sect. 
VII.  to  R  S.  C. 
(ci)  R.  S.  C.  Ord.  XXI.  r.  5. 
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kin  or  class,  shall  have  b«en  ascertained  by  means  of  inquiry, 
or  otherwise,  the  Court  or  a  Judge  may  appoint  some  one  or 
more  persons  to  represent  such  heir-at-law,  next  of  kin  or 
class,  and  the  judgment  of  the  Court  or  Judge  in  the  presence 
of  such  persons  shall  be  binding  upon  the  heir-at-law,  next  of 
kin  or  class,  so  represented  (e). 

4.  "  Trustees,  executors,  and  administrators,  may  sue 
and  be  sued  on  behalf  of,  or  as  representing  the  property  or 
estate  of  which  they  are  trustees  or  representatives,  without 
joining  any  of  the  persons  beneficially  interested  in  the  trust 
or  estate,  and  shall  be  considered  as  representing  such  per- 
sons ;  but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such  persons  to  be  made  parties, 
either  In  addition  to  or  in  lieu  of  the  previously  existing 
parties  "  (/). 

It  is  obvious,  however,  that  where  the  trustees,  executors, 
or  administratorti,  are  the  accounting  parties,  and  the  question 
is  one  of  accounts,  they  do  not  sufficiently  represent  the 
estate  to  bind  absent  parties  (rj). 

In  the  case  of  2^e  Davies  (/t),  Kekewich,  J.,  held  that  he 
had  power  to  give  costs,  as  between  solicitor  and  client,  to 
persons  not  actually  parties  to  the  proceedings,  but  only 
there  by  virtue  of  a  representation  order  under  Ord.  XVI. 
r.  32. 

A  residuary  legatee ; 

A  next  of  kin ; 

A  legatee  i  iterested  in  a  legacy  charged  upon  real  estate ; 

A  person  interested  in  the  proceeds  of  real  estate  directed 
to  be  sold ; 

A  residuary  devisee,  or  heir  ; 
if  entitled  to  an  order  for  administration  of  the  estate  of  a 
deceased,   can  obtain    such  order   against  the  executor  or 
administrator  without  serving  the  other  persons  interested  (i), 
subject  to  the  right  of  the  Court  to  require  any  other  to  be 
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Trustees,   * 
executors,  &c., 
may  fiue  and 
be  sued  as 
representing 
estate. 


Costs  of  per- 
sons appearing 
under- a  repro- 
sentation 
order, 


(e)  R.  S.  C.  Ord.  XVI.  r.  32. 
(/)  R.  S.  C.  Ord.  XVI.  r.  8. 
(j)  See  Kay,  J.,  in  May  v.  New- 
W.E. — VOL.   11. 


ton,  34  Ch.  D.  349. 
(h)  W.  N.   1891,  p.  104. 
(t)  Ord.  XVI.  rr.  33—35. 
*  3  u 
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Defence  : 
Statute  of 
Limitations, 


made  a  party  {k) ;  but  it  appears  an  order  made  in  such  case 
will  not  be  binding  on  other  beneficiaries  unless  they  are 
served  with  it  under  Ord.  XVI.  r.  40,  or  a  representation 
order  is  made  under  Ord.  XVI.  rr.  9  or  32  (2)  (i). 

Although  suits  in  equity  8 re  not  within  the  wor  "s  of  the 
Statute  of  Limitations,  21  Jac.  I.  c.  16,  yet  they  are  within 
the  spirit  ard  meaning  of  it ;  and,  therefore,  upon  all  legal 
demands,  the  Courts  of  Equity  are  hound  to  yield  obedience 
to  its  provisions  {m) ;  and  as  Courts  of  Equity  will  net  enter- 
tain stale  demands,  they  have  thought  proper  to  adopt  the 
limit  of  six  years  by  analogy  to  that  statute  (h). 

Subject  to  the  provisions  of  the  Trustee  Act,  1888,  the 
?or^redito«"oI  Statute  of  Limitations  (21  Jac.  L  c.  16)  does  not  run  agaiust 
a  trust  \o).    Accordingly,  a  trust  created  by  Will  upon  the 
real  estate  for  the  payment  of  debts,  prevents  the  statute 


boneficiaries. 


(it)  Ord.  XVI.  r.  39. 

(/)  See  May  v.  Newton,  supra. 

(m)  Hovenden  v.  Annesley,  2 
Scho.  &  Lef.  630,  631.  Foley  v. 
Hill,  1  Phill,  Ch.  C.  399.  Bur- 
dick  V.  Garrick,  L.  R.  5  Ch.  234, 
240.  Ee  Greaves,  18  Cli.  D.  551, 
554.  Ee  Sharpe,  [1892]]  1  Ch. 
154.    Be  Bennett,  ibid, 

(n)  Ee  Greaves,  supra.  In  Tatam 
V.  Williams,  3  Hare,  347,  a  bill  by 
surviving  partners  against  the  exc- 
cutorf.  of  a  partner,  who  died  thir- 
teen Tears  before  the  institution  of 
the  suit,  for  an  account  of  his  part- 
nf^rship  dealings  and  transactions, 
charging  that  the  deceased  partner 
was  indebted  to  the  firm  at  the 
time  of  his  death,  was  dismissed  by 
Wigram,  V.-C. ,  with  costs,  on  the 
grounu  of  lapse  of  time.  Again, 
in  Baker  v.  Read,  18  Beav.  398, 
where  a  bill  had  been  filed  aftar 
seventeen  years  to  set  aside  a 
purchase  of  the  testator's  estate 
]))  his  executor  at  an  under\'alue, 


Romilly,  M.  R.,  refused  relief, 
although  his  Honor  added  that  it 
the  transaction  had  been  fresh,  he 
should  have  set  it  aside  without  a 
moment's  hesitation.  See  further 
as  to  ladies  and  lapse  of  time  being 
a  bar  :"  a  eiiuity,  Portlock  v.  Gard- 
ner, 1  Hare,  594.  Browne  v. 
Cross,  14  Beav.  105.  Sibbering  v. 
Balcarras,  3  De  G.  &  Sm.  735. 
Wright  V.  Vanderplank,  2  Kay  & 
J.  1.  Aspland  v.  Watte,  20  Beav. 
474.  Mills  V.  Drewitt,  20  Beav. 
632.  Hartwell  v.  Colvin,  16  Beav. 
140.  Bullock  V.  Downes,  9  H.  L. 
C.  1. 

(o)  HoUis's  case,  2  Ventr.  345. 
Hargreaves  v.  Michell,  6  Madd. 
326.  Barker  v.  Martin,  5  Sim. 
380.  Wedderburn  v.  Wedderburn, 
2  Keen,  722.  Dickenson  v.  Lord 
Holland,  2  Beav.  310.  Obee  v. 
Bishop,  1  De  Gex,  R  &  J.  137. 
Brittlebank  v.  Goodwin,  L.  R.  5 
E4.  545.  Woodhouse  r.  Wood- 
house,  L.  R.  8  Eq.  514. 
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from  running  against  such  debts  as  were  not  barred  in  the 
testator's  lifetime  ( j>),  but  a  mere  charge  is  not  sufficient  for 
this  purpose  (3),  though  such  a  trust  does  not  revive  a  debt 
on  which  the  statute  had  taken  effect  before  the  Will  came 
into  operation,  viz.,  before  the  teotator's  death  (r).  But  a 
trust  or  charge  by  Will  upon  the  personal  estate  does  not 
prevent  the  operation  of  the  statute  :  For  the  law  vests  the 
personal  estate  of  the  deceased  in  hia  executors  or  adminis- 
trators, as  a  fund  for  the  payment  of  his  debts,  and  he 
cannot,  by  his  Will,  create  a  spe'ial  trust  for  that  purpose  : 
Consequently,  such  a  trust  has  no  legal  operation  (?).  Where 
a  testator  directed  his  debts  to  be  paid  out  of  his  real  and 
personal  estate,  and  he  afterwards  provided  that  if  his  per- 
sonal estate  should  fall  short  in  paying  his  debts,  then  he 
empowered  his  executors  to  enter  into  the  receipts  of  the 
rents  of  his  freehold,  until  the  same  should  be  wholly  paid 
off;  it  was  held  that,  notwithstanding  the  personal  estate  was 
sufficient  for  payment  of  the  debts,  a  trust  had  been  created 
for  payment  of  the  debts  out  of  his  realty,  so  as  to 
prevent  the  operation  of  the  statute ;  and  that  the  real 
estate  remained  liable  to  pay  a  simple  contract  debt 
which  had  been  left  unpaid  after  distribution  of  the  residuary 
personal  estate  [t). 


(p)  Burke  v.  Jones,  2  V.  &  B. 
275.  Hughes  v.  Wynne,  1  Turn. 
&  R.  307.  Hargreaves  v.  Michell, 
6  Madd.  326. 

(?)  Dickinson  v.  Teasdale,  1  D. 
J.  &  S.  52.  Jacquet  v.  Jacquet,  27 
Beav.  332.  Cunninjham  v.  Foot, 
3  Apj).  Cas.  974. 

(r)  Burke  v.  Jones,  2  V.  &  B. 
275.  Hargreaves  v.  Michell,  6 
Madd.  326.  O'Connor  v.  Haslam, 
0  H.  L.  C.  170. 

(s)  Scott  V.  Jones,  4  CI.  &  F. 
382,  in  which  case  the  House  of 
Lords  aifirmed  the  judgment  of 
Sir  John  Leach,  and  reversed  that 
of  Lord  Brougham,  1  Russ.  &  M. 


255.  See  also  Accord.  Freake  v. 
Cranefeldt,  3  M.  &  Cr.  499.  Evans 
V.  Tweedy,  1  Beav.  55. 

(0  Crallan  v.  Oulton,  3  Beav.  1. 
Jtoore  V.  Petchell,  22  Beav.  172. 
Where  executors  in  whom  the 
legal  estate  is  vested  are  selling 
real  estate  charged  with  debts,  a 
purchaser  is  not  bound  or  entitled 
to  inquire  whether  debts  remain 
unpaid,  unless  twenty  years  have 
elapsed  from  the  testator's  decease, 
but  after  twenty  years  he  should 
make  such  inquiry  :  Re  Tanqueray- 
Willaume  and  Landau,  20  Ch.  D. 
465.  For  the  rule  as  to  leaseholds, 
see  Re  Whistler,  25  Ch.  D.  561. 
3  u  2 
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By  the  Real  Property  Limitation  Act,  1874  (m),  s.  8,  it  ia 
enacted,  that  after  the  Ist  January,  1879,  "  no  action  or  suit, 
or  other  proceeding  shall  he  brought  to  recover  any  sura  of 
money  secured  by  any  mortgage,  judgment  (x),  or  lien,  or 
otherwise  charged  upon  or  payable  out  of  any  land  or  rent 
at  law  or  in  equity,  or  any  legacy  (j/),  b  it  within  twelve 
years  next  after  a  present  right  to  receive  the  same  shall 
have  accrued  to  some  person  capable  of  giving  a  discharge 
for  or  release  of  the  same,  unless  in  toe  meantime  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  {2)  of  the  right  thereto 


(u)  37  &  38  Vict.  c.  57. 

(x)  See  Watson  v.  Birch,  15  Sim. 
523.  This  section  applies  to  judg- 
ments generally,  and  is  not  re- 
stricted to  iiulgments  which  operate 
as  charges  on  land.  Hebblethwaite 
V.  Peever,  [1892]  1  Q.  3.  124.  Jay 
V.  Johnstone,  [1893]  1  Q.  B.  25, 
affirmed  in  C.  A.  [1893]  1  Q.  B. 
189. 

(2/)  Siction  40  of  the  statute 
3  &  4  Will.  IV.  c.  27,  which  cor- 
responded to  the  above  provision, 
was  held  to  apply  to  legacies  pay- 
able out  of  personal  estate  as  well 
as  to  legacies  charged  on  real 
estate  :  Sheppard  v.  Duke,  9  Sim. 
567.  Bullock  V.  Downes,  9  H.  L. 
C.  1, 14.  A  residue  bequeathed  by 
Will  is  clearly  within  the  statute  : 
Prior  V.  Homiblow,  2  Younge  & 
Coll.  200.  Christian  v.  Deverenx, 
12  Sim.  264.    Portlock  v.  Gurdner, 

1  Hare,  594, 604.    Adams  v.  Barry, 

2  Coll.  285,  290,  293.  But  where 
more  than  twenty  years  after  the 
death  of  the  testator,  the  repre- 
sentative of  one  of  his  executors, 
and  the  residuary  legate  under 
his  WiU,  filed  a  bill  against  the 
representative  of  the  co-executor 
to  recover  residuary  assets  of  the 


testator,  alleged  to  have  been  pos- 
sessed by  the  co-executor ;  it  was 
held  that  the  plaintitt's,  though 
barred  by  the  statute  iw  to  asset* 
possessed  by  the  executor  more 
than  twenty  years  before  the  filing 
of  the  bill,  were  not  so  barr  !d  as  to 
assets  possessed  by  liiiu  since  tliat 
time  :  Adams  v.  Barry,  2  Coll.  290. 
See  also  Bright  r.  I  >rcher,  27  Bear. 
130.  4  De  G.  &  J.  608,  S.  C.  And 
see  also  Re  Johnson,  29  Ch.  D. 
964.  Where  the  right  to  sue  for 
the  legacy  as  such  was  barred  liy 
the  statute,  but  the  executor,  who 
hud  possessed  assets  to  pay  it,  died 
leaving  it  unpaid,  and  having 
charged  his  estate  with  his  deMs, 
it  was  held  that  the  legacy  could 
not  be  claimed  under  the  charge  of 
debts :  Pifc.'^ott  f.  Jefferson,  12 
Sim.  26. 

A  suit  to  recover  a  legacy  frrm 
an  execute  is  within  section  8  of 
the  Real  Property  Liniitntion  Act, 
1874,  unless  the  legacy  is  vested  in 
him  on  express  trusts.  A  mere 
constructive  trust  will  not  prevent 
the  statute  from  being  a  bar.  Ee 
Davis,  [1891]  3  Ch.  119.  See  also 
Re  Barker,  [1892]  2  Ch.  491. 

(«)  Si"    II  'land  I'.  Clark,  1  Y. 
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shall  have  been  given  in  writing  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent ;  and  in  such  case  no  such  action 
or  puit  or  proceeding  shall  be  brought  but  within  twelve 
years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments  if  more  than  one  was 
given"  (a). 

By  sect.  10 :  "  After  the  commencement  of  this  Act  no  Money  or 
action,  suit,  or  other  proceeding,  shall  be  brought  to  recover  upoa  land  or 
any  sum  of  money  or  legacy  charged  upon,  or  payable  out  of  '*"*• 
any  land  or  rent,  at  law  or  in  equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  monay  or  legacy  so  charged  or  pay- 
able,  and  so  secured,  or  any  damages  in  respect  of  such 
arrears,  except  within  the  time  within  which  the  same  would 
be  recoverable  if  there  were  not  any  such  trust." 

"  No  claim  of  a  cestui  que   trust  against  his  trustee  for  36  &  37  Vict, 
any  property  held  on  an  express  trust,  or  in  respect  ot  any  (2). 
breach  of  such   trust,  shall  be  held  to  be  barred  by  any  Claims  by 

cestui  que 

Statute  of  Limitations  "  {h).  <ru*<  against 

Section  10  of  the  Real  Property  Limitation  Act,  1874,  and 
sec.  25,  sub-3.  2  of  the  Judicature  Act,  1873,  seem  to  be 
inconsistent ;  but  the  construction  which  has  been  placed 
npon  them  is,  that  the  first  section  applies  as  between  the 
land  charged  and  the  cestui  que  trust,  whilst  the  second  one 
applies  as  between  the  trustee  and  cestui  que  trust  (c). 


&  Coll.  Ch.  C.  151,  as  to  what  is 
a  sufficient  acknowledgment.  See 
also  Lord  St.  John  v.  Boughtou,  9 
Sim.  219. 

(a)  The  40th  section  of  the  3  &  4 
Will.  IV.  c.  27,  did  not  extend  to 
the  case  of  intestacy,  but  the  sec- 
tion was  extended  to  intestacies  by 
sect.  13  of  the  23  &  24  Vict.  c.  38. 
By  a  strange  omission,  sect.  8  of 
the  37  &  38  Vict.  c.  57,  does  not 
extend  to  intestacies,  the  resirlt 
being  that  legateus  are  barred  by 


the  latter  Act  after  twelve  years, 
and  persons  claiming  under  an 
intestacy  will  still  only  be  barred 
by  the  23  &  24  Vict.  c.  38,  after 
twenty  years. 

(6)  Judicature  Act,  1873,  s.  25, 
sub-s.  2.  See  Be  Davis,  [1891]  3 
Ch.  119. 

(c)  See  Feamside  v.  Flint,  22 
Ch.  D.  579.  Hughes  v.  Coles,  27 
Ch.  D.  231.  Lewin  on  Trusts, 
8th  edit  885. 
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Claims  on  a 
trust  of  lanJ 
or  rent. 


3  &  4  Will.  IV. 
c.  27,  8.  42. 


"  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon 
any  express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the 
trustee,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  shall  bo  deemed  to  have  first  accrued,  according 
to  the  meaning  of  the  Act,  at  and  not  before  tha  time  at 
which  such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed 
to  have  accrued  only  as  against  such  purchaser  and  any 
person  claiming  through  him  "  (d). 

The  benefit  of  this  section  is  extended  :o  personal  estate 
by  virtue  of  sect.  25,  sub-s.  2  of  the  Judicature  Act,  1873. 

By  sect.  42  of  the  stat.  3  &  4  Will.  IV.  c.  27,  "After  the 
31st  December  1838,  no  arrears  of  rent  or  of  interest,  in 
respect  of  any  sum  of  money  charged  upon  or  payable  out  of 
any  land  or  rent,  or  in  respect  of  any  legacy  (c),  or  any 
damages  in  respect  of  such  arrears  of  rent  or  interest,  shall 
be  recovered  by  any  distress,  action,  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have  become  due, 
or  next  after  an  acknowledgment  (/)  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  si(^ed  by  the  person  by  whom  the  same  was  payable, 
or  his  agent :  Provided  nevertheless,  that  where  any  prior 
mortgagee  or  other  incumbrancer  shall  have  been  in  posses- 
sion of  any  land,  or  in  the  receipt  of  the  profits  thereof, 
within  one  year  next  before  an  action  or  suit  shall  be  brought 
by  any  person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to  such 
subsequent  mortgage  or  incumbrance  may  recover  in  such 
action  or  suit  the  arrears  of  interest  which  shall  have  become 
due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid. 


(d)  3  &  4  Will.  IV.  c.  27,  s.  25.  this  enactment :  Eoch  v.  Callen,  6 

(«)  An  annuity  given  by  a  "Will,  Hare,  531.      Ke  Ashwell's  Will, 

forming  no  charge  upon  land,  hut  Johns.  112. 

being  personal  only,  ia  not  within         (/)  See  note  (z),  supra. 
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although  such  time  may  have  exceeded  the  said  term  of  six 
years  (g). 
In  the  construction  of  the  last-mentioned  statute,  it  was  Fund  severed 

from  the 

held,  that  an  actiou  to  make  an  executor  account  for  a  sura  general  estate, 
of  money  which  had  been  bequeathed  to  him  by  his  testator 
upon  certain  trusts,  and  which  had  been  severed  by  the  exe- 
cutor from  the  testator's  personal  estate,  and  the  interest  of 
which  had,  for  a  time,  been  applied  upon  the  trusts  of  the 
Will,  so  that  the  fund  had  ceased  to  bear  the  character  of  a 
legacy,  and  had  assumed  that  of  a  trust  fund,  must  be  con- 
sidered not  as  a  suit  for  a  legacy,  but  as  a  suit  to  compel  a 
party  to  account  for  a  broach  of  trust ;  and  therefore  that 
it  was  not  within  the  terms  of  the  Act :  And  in  Watson 
V.  Saul(h),  Wood,  V.-C,  observed,  that  tne  distinction 
between  mere  charges  and  express  trusts  pointed  out  by 
Lord  Eldon  in  Kinri  v.  Denison  (/),  was  the  foundation 
upon  which  seciion  40  of  3  t&  4  Will.  IV.  c.  27  (see  now 
sect.  8  of  Real  Property  Limitation  Act,  1874)  rested, 
and  that  the  provisions  of  that  section  were  never  in- 
tended to  apply  to  cases  of  express  trusts  (k).     In  the  case 


((jf)  See  Cunningham  v.  Foot,  3 
App.  Cas.  074. 

(ft)  1  Giff.  188,  196. 

(t)  1  Ves.  &  B.  260. 

(it)  Phillipo  V.  Mnnnings,  2 
Mylne  &  Cr.  .309.  See  also  Ac- 
cord. Dinsdalc  v.  Dudding,  1  Y.  & 
Coll.  Ch.  C.  265.  Comniissioners 
of  Charitable  Donations  v.  Wy- 
brants,  2  Jones  &  L.  182,  196,  per 
Sugden,  C.  of  Ireland.  Jacquet  v. 
Jacquet,  27  Beav.  332.  Snow  v. 
Booth,  2  K.  &  J.  132.  Burrowes 
V.  Gore,  6  H.  L.  C.  907.  Dickinson 
r.  Teasdale,  31  Beav.  511.  Proud 
I).  Proud,  32  Beav.  234.  Thomson 
V.  Eastwood,  2  App.  Cas.  216.  See 
further  as  to  the  statute  running 
agaiuft  trusts,  Ravenbcroft  f. 
Frisby,  1  Coll.  16.  Lord  St.  John 
V.  Boughton,  9  Sim.  219.    See  also 


lioch  V.  CallcTi,  6  Hare,  531,  536. 
Young  V.  Lord  VVaterpark,  13  Sim. 
199,  204.     Gough  v.  Bult,  16  Sim. 
323.     Phyfair  v.  Cooper,  17  Beav. 
187.      Lord    Brougham    v.    Lord 
William    Poulett,    19   Beav.    119, 
134.      Dii  v.  Burford,    19  Beav. 
409,  412.     See  likewise  Francis 
V.  Grover,  5  Hare,  39.     Hughes  v. 
Williams,  3  Mac.  &  G.  683.  Hunter 
V,   Nockolds,   1    Mac.   &  G.   640. 
Cox  V.  Dolman,  2  De  Gex,  M.  & 
G.  592.     Snow  r.  Booth,  2  K.  & 
J.    132.      Davenport    v.   Sttifford, 
14  Beav.    319J    331.    Bullock  v. 
Downes,  9  H.  L.  C.  1.     Smith  v. 
Acton,  26  Beav.  210.     Lewis  v. 
Duncombe,  29  Beav.  175.     Bound 
V.  Bell,  30  Beav.  121.    Tyson  i>. 
Jackson,  30  Beav.  384.     Hodgson 
V.  Bibby,  32  Beav.  221.     Mason  v. 
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of  Re  Tilachford  {I),  Pearson,  J.,  allowed  legatees,  who  bad 
waited  for  payment  of  their  legacies  until  a  reversionary 
interest  had  fallen  in,  interest  on  their  legacies  from  ouo 
year  after  the  death  of  the  testatrix,  such  interest  largely 
exceeding  six  years'  arrears. 

In  Webster  v.  Webster  {in),  the  testator  died  in  1786,  but 
the  Will  was  not  jiroved  by  the  executor  till  1802 :  Never- 
theless, on  a  bill  tiled  by  the  creditor  against  the  executor 
in  1803,  a  plea  of  the  Statute  of  Limitations  was  allowed, 
because  the  bill  alloged  that  the  defendant  had  possessed 
himself  of  the  personal  estate  previously  to  1792,  and  might, 
therefore,  have  been  sued  as  an  executor  de  son  tort. 

By  sect.  8  (1)  of  the  Trustee  Act,  1888  (h),  "  In  any  action 
or  other  proceeding  against  a  trustee  or  any  person  claiming 
thvough  him,  except  where  the  claim  is  founded  on  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee  was  party  or 
privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by  the 
trustee  and  converted  to  his  use,  the  foUomng  provisions 
shall  apply  "  : — 

(a.)  "  All  rights  and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  like  manner  and  to  the 
like  extent  as  they  would  have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through 
him  "  (a). 

(/>.)  "  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing 
Statute  of  Limitations  applies  (oo),  the  trustee  or  person  claim- 


Broadbent,33  Beav.296.  Edmunds 
w.Waugh,  L.  R.  1  Eq.  418.  Gyles 
V.  Gyles,  Gas.  Temp.  Napier,  257. 
Butler  V.  Carter,  L.  R.  5  Eq.  276. 
A  trust  created  by  a  testator  of  his 
real  estate  for  payment  of  his  debts 
does  not  remove  from  a  creditor 
the  consequences  arising  from  hia 
negligence  or  acquiescence,  whether 


expressed  or  implied  :  Ilarcourt  v. 
White,  28  Beav,  303,  309. 

(/)  27  Ch.  D.  676. 

(m)  10  Ves.  93. 

(w)  51  &  52  Vict.  c.  59. 

(o)  Ibid. 

(oo)  For  an  instance  of  this,  see 
Be  Swain,  [1891]  3  Ch.  233. 
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ing  through  him  shall  bo  entitled  to  the  benefit  of  and  bo  at 
liberty  to  plead  the  lupso  of  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the  statute 
shall  run  against  a  married  woman  entitled  in  possession  for 
her  separate  use  vhether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any  beneficiary 
unkss  and  until  the  interest  of  such  beneficiary  shall  be  an 
interest  in  iwssession." 

It  appears  to  be  now  settled,  that  if  time  has  once  From  when 
begun  to  run  against  a  debt  in  the  debtor's  lifetime,  it  docs 
not  afterwards  cease  to  run  during  the  period  which  may 
elapse  between  his  death  and  the  time  at  which  a  personal 
representative  is  constituted  to  him  :  The  rule  in  this  respect 
appears  to  be  the  same  in  equity  (p)  as  at  law  (q). 

In  cases  of  fraud,  or  mistake,  it  has  always  been  held  by 
Courts  of  Equity  that  the  statute  runs  from  the  discovery ; 
because  the  laches  of  the  plaintiiT  commence  from  that 
date  (r). 

It  was  held  by  Sir  Anthony  Hart,  V.-C,  in  Sterndale  v.  Creditor's 
Ilankinson  {s),  that  a  bill  which  had  been  filed  by  one 
creditor  on  behalf  of  himself  and  all  other  creditors,  pre- 
vented the  Statute  of  Limitations  (21  Jac.  I.)  from  being  a 
bar  to  the  claim  of  another  creditor,  who  had  come  in  under 
the  decree  :  And  his  Honor  stated  that  he  entertained  no 
doul^'^  that  every  creditor  had,  after  the  filing  of  the  bill,  an 
inchoate  interest  in  the  suit  to  the  extent  of  its  being  con- 


;■  '!■■ 


claims. 


(p)  Freake  ti.  CranefelJt,  3 
Mylne  &  Cr.  499.  Boatwright  v. 
Boatwright,  L.  R.  17  Eq.  71. 

{q)  AnU,  p.  1843. 

(r)  Brooksbank  v.  Smith,  2 
Younge  &  Coll.  58.  Eculesiaatical 
Comraissionera  v.  North  Y  stern 
Railway  Co.,  4  Ch.  D.  860.  An 
executor  cannot  protect  himself  by 
the  Statute  of  Limitations  from 


payment  of  a  debt  due  from  him- 
self to  his  testator  by  deferring 
proof  of  the  Will.  The  probate 
will  be  considered  to  have  relation 
to  the  testator's  death,  ard  the 
debt  will  be  treated  as  assets  in 
the  executor's  hands  at  that  time  : 
Ingle  V.  Richards,  28  Beav.  366. 
Ante,  p.  243. 
(s)  1  Sim.  393. 
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sidercd  as  a  demand,  and  to  prevent  his  debt  being  shut  out 
because  the  plaintiff  had  not  obtained  a  decree  within  the  sis. 
years  {t).  But  in  the  case  of  lie  Greaves  («),  Sir  George 
Jessel,  M.  R.,  stated  that  creditors  had  better  not  rely  upon 
the  above  decision  in  the  future,  and  pointed  out  that  the 
decision  in  Sterndale  v.  Hankinson  depended  upon  a  variety 
of  curnstanccs,  none  of  which  exist  at  the  present  time  (x). 
And  it  now  appears  to  be  settled  that  an  action  for  adminis- 
tration brought  by  one  creditor  (not  on  behalf  of  himself  and 
all  other  creditors)  uoes  not  save  the  claim  of  aaother  creditor 
which  was  barr.)d  by  the  Statute  of  Limitations  before  jud^'- 
ment  (y). 

Another  creditor  will  not  be  permitted  in  a  creditor's  action 
to  set  up  the  Statute  of  Limitations  against  the  party  whose 
claim  is  the  foundation  of  the  judgment  (z). 

There  may  be  some  doubt  whether  the  writ  of  ne  e^cat 
regno  has  cot  in  effect  been  abolished  by  the  Debtors  Act, 
1869  (zz),  but,  as  the  question  does  not  seem  to  have  been 
finally  determined,  it  is  thought  better  to  preserve  in  this 
edition  some  account  of  the  writ  and  its  use. 

The  writ  of  ne  exeat   regno  has  been  considered  in  the 

nature  of  equitable  bail  {a),  and  it  was  understood,  that  a 

Court  of  Equity  proceeded  in  respect  to  it,  by  analogy  to  the 

proceedings  at  law  in  casef  of  legal  bail  (/>). 

Object  of  writ.       It  has  been  said,  that  the  object  of  this  writ  is  to  obtain 


Writ  of  ne 
exeat  regno. 


(t)  As  to  this  inchoate  interest 
in  ail  administration  action,  see 
ToUner  v.  Marriott,  4  Sim.  1!). 
Watson  V,  Bircli,  15  Sim.  62:<. 
Franco  r.  Alvares,  3  Atk.  342. 
But  see  contra,  Re  Hartley,  34  C'li. 
D.  742. 

(u)  18  Ch.  D.  551. 

(x)  See  also  Borrington  v.  Evans, 
1  Younge  &  Coll.  434.  Tatham  v. 
Wil     uis,  3  Hare,  347. 

(y)  Re  Greaves,  18  Ch.  D.  561. 

(i!)  Dan.  Ch.  Pr.  1023,  vol.  ii. 
ot  i.  6th  edit. 


{zk)  32  &,  33  Viet.  c.  62.  Drover 
V.  Beyer,  13  C.  D.  243,  Hands 
V.  Hands,  43  L.  T.  750. 

(a)  Haflfey  -;.  Haftey,  14  Yes. 
261.  And  see  Sobey  i'.  Sobey, 
L.  R.  15  Eq.  200.  For  forms  of 
order,  ebb  Seton,  5tU  edit.  440— 
451.  For  practice,  see  Dan.  On. 
Pr.  Pth  edit.  p.  1648  et  sej. 

(6)  PimneU  v.  Taylor,  1  Turn.  & 
Buss.  103.  See  Jenkins  v.  Pi-rkin- 
Bon,  2  M.  &  K.  5.  And  see  •  j'.v 
Stat.  32  &  33  Vict.  c.  62,  s.  6. 
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woman. 


security  from  a  person  intending  to  leave  the  country,  when 
the  other  party  has  not  a  legal  remedy,  and  cannot  hold  him 
to  bail  (c).  But  it  was  settlsd,  that,  though  a  plaintiff,  swear- 
ing to  the  balance  of  an  account,  might  have  bail  at  law,  yet 
the  Court  of  Chancery,  holding  a  concurrent  jurisdiction 
upon  the  head  of  account,  the  plaintiff  might  also  have  the 
writ  of  ne  exeat  regno  :  And  where  a  creditor  files  a  bill  for 
an  iccount  and  administration  of  the  assets,  if  there  is  a 
clear  affidavit  of  assets  received,  the  Court  of  Chancery  will 
grant  the  writ  (i). 
In  Moore  v.  Meynell  (e),  Lord  Cowper  ordered  a  writ  of  ne  Writ  of  ne 

.      ,  .    ,  .1  1     •    •       exeat  regno 

exeat  regno  to  issue  against  a  married  woman,  the  adminis-  against  a 
tratrix  of  a  former  husband,  who  had  come  to  England  to  get  ""*'""^* 
iu  his  property  :  And  Lord  Macclesfield  afterwards  refused  to 
discharge  this  order  (/).  And  upon  the  authority  of  this  case, 
Lord  Hardwicke,  in  Jerninghavi  v.  Glass  (g),  where  a  wife 
was  executrix  of  a  former  husband,  and  her  second  husband 
was  gone  out  of  the  kingdom,  granted  the  wi-it  against  her 
alone.  Again,  in  Moore  v.  Hudson  (/t)  (July,  18'21),  Sir  John 
Leach,  V.-C,  granted  writs  of  ne  exeat  regno  against  husband 
and  7/ife,  executrix,  the  plaintiff"  undertaking  not  to  serve 
more  than  one  of  the  writs.  But  in  Pannell  v.  Tai/lor  (i) 
(Fey.  1S23'<,  Lord  Eldon.  after  great  consideration,  decided 
that  a  writ  of  ne  exeat  regno  against  a  feme  covert  executrix 
or  administratrix  could  not  be  sustained.  There  seems  to  be 
no  reason  why  a  married  v/omnn  may  not  be  arrested  under 
the  provisions  of  sect.  4,  sub-sect.  8,  and  sect.  6  of  the 
Debtors  Act,  1869  {k). 


(c)  Swift  V.  Swift,  1  Ball  &  B. 
227. 

[d]  Jones  v.  Aleplisin,  16  Vcs. 
471.  But  a  residuary  legatee  can- 
not have  a  writ  of  ne  exeat  regno 
igainst  tor  of  the  testator,  on 
he  gro.  .a  that  he  colludes  with 

the  executor  :  Graves  v.  Griffith,  1 
Jac.  &  Walk.  646.  Colversou  v. 
Bloomfield,  29  Ch.  D.  341. 


(e)  1  Dick.  30. 

(/)  3  Atk.  409,  410. 

((/)  3  Atk.  409.  S.  C.  nomine 
Ternegan  v.  Glass,  Ambl.  62. 
S.  C.  nomine  Jemegan  v.  Glass,  1 
Dick.  107. 

{h)  Madd.  &  Geld.  218. 

(t)  1  Turn.  &  Rnss.  96. 

(k)  It  appears,  from  the  decree 
in  Moore  v.  Meynell,  that  the/em« 
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In  Bunyan  v.  Mortimer  (I),  a  bill  was  filed  against  a  hus- 
band and  wife  in  respect  of  a  demand  against  the  wife  as 
executrix  :  The  husband,  who  was  a  bankrupt,  had  appeared 
for  himself  and  his  wife,  and  had  gone  abroad,  and  an  attach- 
ment had  issued  against  him  for  want  of  an  answer :  And  it 
was  held  by  Sir  J.  Leach,  V.-C,  that  such  an  attachment 
could  not  be  granted  against  the  wife,  until  an  order  had  been 
obtained  that  she  should  answer  separately,  and  that  she 
must  have  notice  of  the  motion  for  that  order. 

Defendants  can  obtain  an  order  of  ne  exeat  against  a 
plaintiff  (w). 

The  application  is  made  ex  parte  on  aflfidavit  («). 

The  ^usual  practice  is  to  require  the  plaintiff  to  give  au 
undertaking  as  to  damages  and  to  accept  short  notice  of 
motion  (o). 

The  defendant  may  at  any  time  after  arrest  apply  to  the 
Court  or  a  Judge  to  rescind  or  vary  the  order  or  to  be  dis- 
charged from  custody,  or  for  such  relief  as  may  be  just  (p). 

Generally  speaking,  the  affidavit,  on  which  the  application 
for  a  ne  exeat  regno  is  grounded,  must  be  as  positive  as  to 
the  equitable  debt,  as  an  affidavit  of  a  legal  debt,  to  hold  to 
bail  (q) :  but  in  the  case  of  partners  and  executors,  informa- 
tion and  belief  is  held  sufficient  (?•).  The  affidavit  ought  to 
swear,  or  aver  to  the  best  of  the  knowh  dge  and  belief  of  the 
deponent,  that  assets  have  come  to  the  hands  of  the  executor 


covert  in  thut  case  had  large  sepa- 
rate property,  and  had  executed 
bonds,  &c. :  And  Lord  Eldon  ob- 
served thereupon,  that  there  may 
be  a  very  great  difference  between 
the  case  of  a  married  woman  who 
has  separate  property  and  the  case 
of  a  married  woman  who  is  ad- 
ministratrix, and  as  administratrix 
can  have  no  separate  property  at 
all :  Pannell  o.  Taylor,  1  Turn.  & 
Buss.  96,  103. 

{I)  Madd.  &  Oeld.  278. 

(m)  Whitehome    v.    Partridge, 


3  Sw.  365. 

(ii)  R.  S.  C.  Ord.  LXIX.  r.  I. 
As  to  furnishing  copies  of  the  afli- 
davit  to  the  defendant,  see  Ord. 
LXVI.  r.  7  (j). 

(o)  Seton,  6th  edit.  451. 

(p)  R.  S.  C.  Ord.  LXIX.  r.  1. 

(q)  Jackson  v.  Petrie,  10  Vea, 
i64^.  Amsinck  v.  Barklay,  8  Ves. 
597. 

(r)  Jackson  v.  Petrie,  10  Ves. 
164.  Rico  V.  Gualtier,  3  Atk. 
501. 
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or  administrator  (a) ;  and  it  should  appear  distinctly  that  he 
has  a  present  intention  to  leave  the  country  (f). 

The  debt  in  respect  of  which  a  writ  of  ne  exeat  regno  is 
soaght  must  be  actually  due  and  payable  and  for  an  ascer- 
tained amount  (u).  The  evidence  of  the  debt  must  be  positive 
and  clear  (x),  as  also  the  defendant's  intention  to  leave  the 
country  (i/).  The  plaintiff  must  also  clearly  prove  that  he 
will  be  materially  prejudiced  in  the  prosecution  of  his  claim 
bv  the  defendant  leaving  the  kingdom  {z). 

If  the  Court  be  satisfied  that  the  defendant  is  going  abroad 
to  evade  payment,  it  can  make  an  order  of  ne  exeat,  although 
an  order  for  payment  has  been  made  but  the  time  for  payment 
has  not  arrived  (a). 

In  Drover  v.  Beyer  (b),  Jessel,  M.  R.,  held  that  a  writ  of 
ne  exeat  regno  is  only  to  be  issued  in  those  cases  which  fall 
within  sect.  6  of  the  Debtors  Act,  1869.  The  case  went  to 
the  Court  of  Appeal,  and  that  Court  decided  the  appeal  on 
another  point,  and  do  not  appear  to  have  expressed  any 
opinion  on  Sir  George  Jessel's  view  of  sect.  6.  In  the  later 
case  of  Hands  v.  Hands  (c),  Jessel,  M.  R.,  followed  his  deci- 
sion in  Drover  v.  Beyer. 

Section  6  of  the  Debtors  Act,  1869  (d),  provides  as 
follows : — 

"  After  the  commencement  of  this  Act  a  person  shall  not 
be  arrested  upon  mesne  process  in  any  action. 

"  Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's 
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<  ! 
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limited  for 
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now  limited  to 
cases  falling 
within  sect.  6 
of  the  Debtors 
Act,  1869. 


Sect.  6  of 
Debtors  Act. 


(s)  Anou.  2  Ves.  Sen.  483.  A 
present  vested  interest,  thoixgh 
capable  of  being  divested,  is  a 
sutScient  intererit  to  support  a 
writ  of  ne  exeat  regno :  Howkina 
r.  Howkins,  1  Dr.  &  Sm.  75,  78. 

(()  Dtirley  v.  Nicholson,  1  Dr.  & 
W.  66. 

(it)  Colverson  v.  Bloomfield,  29 
Ch.  D.  341.  Anon.  5  N.  R.  358. 
Flack  V.  Holm,  IJ.  &  \V.  405. 

(x)  Perry  v.  Doi3et,  19  W.  R. 
1048. 


(y)  Ibid. 

{z)  Drover  v.  Beyer,  13  Ch.  D. 
242.  Vanzeller  v.  Vanzeller,  15 
Jur.  115.  Boehni  v.  Wood,  T.  & 
R.  332. 

(a)  Sobey  v.  Sobey,  L.  R.  15  Eq. 
200.  Whitehouse  v.  Partridge, 
3  Sw.  365.  But  see  Colverson  v. 
Bloomfield,  29  Ch.  D.  341,  where 
the  order  was  not  served. 

(6)  13  Ch.  Div.  243. 

(c)  43  L.  T.  750. 

(rf)  32  &  33  Vict.  c.  62. 


u 


1984 


Of  Remedies  against  Executors  and      [Pt.  v.  Bk.  ii. 


Practice  under 
Debtors  Act. 


Sect.4,8nb-8. 3, 
of  Debtors  Act. 


Superior  Courts  of  Law  at  Westminster,  in  which,  if  brought 
before  the  commencement  of  this  Act,  the  defendant  would 
have  been  liable  to  arrest,  proves  at  any  time  before  final 
judgment,  by  evidence  on  oath  to  the  satisfaction  of  a  Judge 
of  one  of  those  Courts,  that  the  plaintiff  has  good  cause  of 
action  against  the  defendant  to  the  amount  of  fifty  pounds  or 
upwards,  and  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  Englnnd  unless  he  be  appre- 
hended, and  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  propecution  of 
his  action,  such  Judge  may  in  the  prescribed  manner  order 
such  defendant  to  be  arrested  and  imprisoned  for  a  period  not 
exceeding  six  months,  unless  and  until  he  has  sooner  given 
the  prescribed  security,  not  exceeding  the  amount  claimed  in 
the  action,  that  he  will  not  go  out  of  England  without  the 
leave  of  the  Court. 

"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of 
a  penalty,  other  than  a  penalty  in  respect  of  any  contrac*^,  it 
shall  not  be  necessary  to  prove  that  the  absence  of  the  defen- 
dant from  England  will  materially  prejudice  the  plaintiff  in 
the  prosecution  of  his  action,  and  the  security  given  (instead 
of  being  that  the  defendant  will  not  go  out  of  England)  shall 
be  to  the  effect  that  any  sum  recovered  against  the  defendant 
in  the  action  shall  be  paid,  or  that  the  defendant  shall  be 
rendered  to  prison." 

The  practice  under  sect.  6  of  the  Debtors  Act,  1869,  is  now 
regulated  by  Ord.  LXIX.  of  the  Kules  of  the  Supreme  Court, 
1883. 

The  exercise  of  the  power  of  arrest  under  the  section  is 
discretionary  (e). 

Where  the  defendant  is  arrested  under  it,  he  can  only  be 
kept  in  prison  until  final  judgment  (/). 

By  sect.  4  of  the  Debtors  Act  it  is  provided  that : — 

"  With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act,  be  arrested  oi 


(e)  Hasluck  V.  Lehman,  6  Times 
Eep.  436. 


(/)  Hume  V.  Druyff,  L. 
Ex.  214. 


ii.  8 


Ch.  II.]  Administrators  in  Equity. 


1935 


imprisoned  for  making  default   in  payment  of  a  srra  of 
money. 

"  There  shall  be  excepted  from  the  operation  of  the  above 
enactment     .... 

"  (3)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity  and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in 
liis  possession  or  under  his  control." 

In  an  action  against  an  executor  or  administrator,  other  Costs, 
than  an  action  for  administration  of  the  assets,  costs  are  in 
the  discretion  of  the  Court  or  Judge  {g).  In  such  cases  the  General  rule, 
liability  to  costs  will,  generally  speaking,  be  governed  by  the 
ordinary  rule,  which  tl.  ows  them  on  the  unsuccessful  party  : 
Accordingly,  if  an  executor  or  administrator  is  sued  in  equity 
by  a  creditor  for  a  debt  of  the  deceased,  and  the  creditor 
sacceeds  in  establishing  his  demand,  the  Court  will  direct 
the  payment  of  the  amount  due  to  the  creditor,  together  with 
his  costs,  out  of  the  estate  Qi),  but  unless  the  estate  is  in- 
sufficient, no  order  is  made  with  regard  to  the  payment  of  the 
costs  of  the  personal  representative,  it  being  supposed  that 
he  may  reimburse  himself  out  of  the  assets ;  so  that  if  there 
be  no  further  fund  out  of  which  he  may  reimburse  himself,  the 
costs  must  come  out  of  his  own  pocket :  And  even  if  it  should 
appear,  upon  taking  the  accounts,  that  there  is  no  such  fund, 
still  the  Court  will  not  give  any  directions  with  regard  to  his 
costs  (?'). 

The  question  whether  an  executor  or  administrator  who  Question  of 
sues  or  defends,  and  is  unsuccessful,  is  to  be  repaid  his  costs  costs  io  execu- 
out  of  his  estate,  is  totally  distinct  from  the  question  whether  egj^te.' 
he  is  Uable  to  the  other  party  to  the  action  or  not,  and  will 
be  found  dealt  with  later  on  in  this  chapter  {k). 
But  where  a  suit  is  instituted,  either  by  creditors  or  resi-  Costs  tn  an  ad- 

,  .    .  ,  ministration 

duary  legatees,  for  a  general  admmistration  of  assets,  so  that  suit : 
the  whole  f  state  of  the  deceased  is  necessarily  taken  from  the 


fli 


! 


'V 


(?)  R.  S.  C.  Old.  LXV.  r.  1. 

(A)  Dan.  Ch.  Pr.  1175,  1219, 
vol.  ii.  pt.  i.  6th  edit.  Lyse  v. 
Kingdon,  1  Coll.  134, 


(i)  Dan.  Ch.  Pr.  1219,  vol.  ii. 
pt.  i.  6th  edit.  Morgan  &  Wurtz- 
burg  on  Costs,  179. 

{k)  See  'poat,  pp.  1936,  1937. 
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bands  of  the  personal  representative,  and  distributed  under 
the  direction  of  the  Court,  his  costs  of  suit,  as  Letween 
solicitor  and  client,  are,  generally  speaking,  provided  for; 
and  even  where  the  assets  are  insufficient  to  pay  the  creditors 
of  the  deceased,  these  costs,  and  any  other  costs,  charges, 
and  expenses  properly  incurred  by  him,  continue  the  first 
charge  on  the  esta*ie  (f). 

The  above  is  the  general  rule,  but  it  is  governed  by  tbe 
circumstances  of  each  particular  case,  and  in  cases  ,  larked 
by  fraud,  evasion,  or  neglect  of  duty,  the  Court  will  not 
merely  refuse  to  allow  the  executoi  his  costs  out  of  the  assets, 
but  will  order  Lim  to  pay  the  costs  of  the  suit,  or  of  so  much 
of  the  suit  as  is  attributable  to  the  breach  of  duty  on  his 
part  (m) ;  but  mere  negligence  is  not  sufficient  to  deprive  an 
executor  or  administrator  of  his  costs  (n). 

The  rule  that  the  costs  of  all  proceedings  in  the  Supreme 
Court  are  in  the  discretion  of  the  Judge  does  not  apply  to  an 
executor  or  administrator  who  has  not  unreasonably  instituted 
or  carried  on  or  resisted  any  proceedings,  and  he  is  not  to  be 


(J)  Tipping  V.  Power,  1  Hare, 
405, 411.  Gaunt  v.  Taylor,  2  Hare, 
413.  ^nfe,  pp.  850, 851.  Jackson 
V.  WooUey,  12  Sim.  li.  Ottley  v. 
Gilby,  8  Beav.  602.  Tanner  v. 
Dancey,  9  Beav.  339.  Aa  to  the 
priority  of  the  executor's  costs  of 
an  administration  action  over  coats 
in  a  probate  action,  see  Re  May- 
hew,  5  Ch.  D.  596.  See  also  Re 
Price,  31  Ch.  D.  485.  In  an 
administration  suit  by  a  mortgagee 
who  has  obtained  an  order  for  sale 
of  the  real  and  leasehold  estate, 
the  personal  representatives  are 
entitled,  if  the  assets  are  deficient, 
to  payment  of  their  costs,  charges, 
and  expenses,  in  priority  to  tbe 
plaintiff's  costs  of  the  sale :  Re 
Spensley's  Estate,  L.  R.  15  Eq.  16. 
But  see  Pinchard  v.  Fellov/s,  L.  R. 


17  Eq.  421. 

(m)  Heighirgton  v.  Grant,  1 
Phill.  Ch.  C.  600.  Hewett  v. 
Foster,  7  Beav.  348.  Hide  v.  Hay- 
wood, 2  Atk.  126.  See  also  Fell 
V.  Lutwidge,  Barnard,  Clianc.  322. 
Avery  v.  Osborne,  iUd.  352. 
Brown  v.  How,  ibid.  358.  Vaughan 
u  Thurston,  CoUes,  175.  Bennett 
V.  Attkins,  1  Younge  &  C.  247. 
Baker  v.  Carter,  ibid.  250.  Toner 
V.  Thompson,  7  Sim.  145.  Western 
V.  Chapman,  i  Coll.  181.  Tickner 
V.  Smith,  3  Sm.  &  G.  42.  Boynton 
V.  Richardson,  31  Beav.  340.  See 
also  Dan.  Ch.  Pr.  1208—1218,  6tli 
edit. 

(n)  Travers  v.  Townsend,  1 
Moll.  496.  See  hereon  Morgan  & 
Wurtzburg  on  Costs,  179. 
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deprived  of  any  right  to  costs  out  of  a  particular  estate  or 
fand  to  which  he  would  he  entitled  according  to  the  rules 
heretofore  acted  upon  in  the  Chancery  Division  (o). 

The  effect  of  the  rule  may  be  stated  to  be  that  an  executor 
or  trustee  is  entitled  to  his  costs  (including  costs,  charges, 
and  expenses)  in  any  action  to  administer  his  estate  unless  it 
is  established  that  he  is  guilty  of  s'lch  misconduct  as  justifies 
the  Judge  in  depriving  him  of  them  (p). 

It  is,  of  course,  impossible  to  define  exactly  what  will 
amount  to  such  misconduct ;  where  executors  first  withheld 
accounts  and  then  rendered  incorrect  ones  they  were  ordered 
to  pay  the  costs  of  the  action  (q),  and  mere  non-feasance 
has  been  held  to  amount  to  such  misconduct  as  in  Re 
Weall  (r),  where  executors  allowed  their  solicitor  to  retain 
and  pay  himself  some  costs  which  tk'^  Court  held  to  be 
uuuecessary,  and  other  costs  which  should  have  been  charged 
against  corpus  but  which  the  executors  had  improperly  charged 
against  income. 

In  the  case  of  Re  Clabburn  (s),  Bacon,  V.-C,  ordered  the 
plaintiff,  who  was  executor  and  trustee  of  the  Will,  to  person- 
ally pay  the  costs  of  an  administration  action  which  was  held 
to  be  unnecessary.  The  estate  in  that  case  was  a  very  small 
one,  and  the  defendant  beneficiaries  had  offered  to  concur  in  a 
special  case  to  settle  any  point  of  doubt  or  difficulty  arising 
under  the  Will. 

Abustee  is,  in  an  administration  action,  always  entitled  to 
bis  costs  as  between  solicitor  and  client,  unless  a  case  of  mis- 
conduct is  made  out  against  him  such  as  to  justify  the  Judge 
in  depriving  him  of  them  {t). 

An  order  refusing  a  trustee  his  costs  can  always  be  appealed 
from  (tt),  as  he  can  only  be  deprived  of  them  on  the  ground  of 
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(o)  Ord.  LXV.  r.  1. 

(jj)  Re  Love,  29  Ch.  D.  348. 

(i)  Re  Radcliflfe,  50  L.  J.  Ch.  317. 

(r)  42  Ch.  D.  674. 

(«)  46  L.  T.  848.    As  to  an  un- 


Re  Cope,  W.  N.  1885,  p.  154. 

(0  Be  Love,  29  Ch,  D.  348.  See 
also  Re  Knight's  Will,  26  Ch.  D.  82. 

(m)  Ann.  Pr.  1893,  p.  1051, where 
the  cases  will  be  found  conveni- 


necessary  jiction  by  a  legatee,  see      ently  cited. 
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misconduct,  and  the  question  of  misconduct  or  no  misconduct 
is  a  inatter  on  which  an  appeal  lies  {x) ;  but  the  converse  of  tb's 
rule  does  not  hold  good,  and  if  the  Judge,  notwithstanding 
charges  of  misconduct,  allows  an  executor  or  trustee  his  costs 
no  appeal  will  lie,  because,  if  by  the  misconduct  of  the 
executor  or  trustee  he  has  lost  his  right  to  costs,  then 
the  discretion  of  the  Judge  arises,  and  under  sec.  49  of  the 
Judicature  Act,  1873,  there  is  no  appeal  from  such  dis- 
cretion (.«/). 

It  is  a  clear  rule  that  no  costs  are  given  to  an  executor  or 
trustee  who  is  a  debtor  to  the  estate  uii^il  his  debt  is  paid. 
If  one  of  two  executors  is  a  debtor  to  the  estate  his  co- 
executor  is  entitled  to  act  by  a  separate  solicitor,  and  if  he 
does  so  he  will  be  entitled  to  his  costs  [z).  If  two  executors 
employ  one  solicitor,  and  one  of  the  two  executors  is  a  debtor 
to  the  estate,  the  taxing-master  on  taxation  finds  what  is  the 
fair  amount  of  costs  to  be  attributed  to  the  executor  who  is  a 
debtor  to  the  estate.  This  amount  is  deducted  from  the  total 
costs  of  the  two,  and  the  balance  after  making  such  deduction 
is  the  amount  allowed  as  costs  of  the  other  executor  («). 

The  principle  seems  to  be  that  the  costs  due  to  the 
executor,  who  is  indebted  to  the  estate,  are  set  off  against  his 
debt,  and  the  proper  form  of  order  appears  to  be  to  order 
payment  of  the  costs  due  to  him  from  the  estate,  and  for  the 
order  also  to  provide  that  such  costs  are  not  to  be  paid  until 
he  makes  good  the  moneys  due  from  him  to  the  estate  {h), 
and  it  makes  no  difference  for  this  purpose  whether  the  debt 
arises  from  a  default  of  the  executor  or  trustee,  or  is  simply 
a  debt  due  from  him  to  the  testator's  estate. 

If  an  executor  who  is  indebted  to  the  estate  becomes  bank- 


(:(,•)  Be  Love,  supra.  See  also  Re 
Knight's  Will,  26  Ch.  D.  82,  90. 

(j/)  Charles  v.  Jones,  33  Ch.  D. 
80. 

(»)  Jessel,  M.  R.,  in  Smith  v. 
Diile,  18  Ch.  D.  518. 

(fl)  Smith  V.  Dale,  18  Ch.  D. 


516.  See  also  McEwan  v.  CromWe, 
25  ("h.  D.  175.  The  earlier  case 
of  Watson  v.  Row,  L.  R.  18  £([.  680, 
Bcenis  now  to  be  overruled. 

(6)  Lewis  V.  Trask,  21  Ch.  D. 
804.    lie  Busham,  23  Ch.  D.  195. 


rapt,  his  cost 
against  the  d 
bankruptcy 
whether  such 
to  depend  ma 
or  trustee  is 

There  are 
Hall,  V.-C.  ( 

Both  cases 
cases  the  de 
respect  of  a  b 
Act,  1869,  b 
incurred  by  b 
vas  not  disch 
incurred  after 
V.-C,  foUow( 
North,  J.,  dei 
the  costs  su 
good  his  d'efai 
to  be  consist 
who,  though 
to  an  action 
costs  (r/). 

In  the  cas( 
consideration 
North,  J.,  an( 
later  case  (i). 

It  will  be  r 
of  1883  is  mc 
tlie  Banki-upt 
tuptcy  Act, 

(c)  Smith  V. 
''isham,  gjtpra. 
D.243. 

((J)  Clare  v. 
865. 

(0  Lewie  v. 


Ch.  II.]  Administrators  in  Equity. 


1989 


mpt,  his  coats  incurred  prior  to  the  bankruptcy  arc  set  off  executor  who 
against  the  debt  (c).     The  costs  incurred  subsequently  to  the  rnpt. 
bankruptcy  stand  on  a  different  footing,  and  the  question 
whether  such  costs  will  be  paid  out  of  the  estate  seems  now 
to  depend  mainly  on  whether  the  debt  due  from  the  executor 
or  trustee  is  discharged  by  the  bankruptcy  or  not. 

There  are  conflicting  decisions  on  the  point,  oae  decision  of  Conflicting 
Hall,  V.-C.  (d),  and  the  other  of  North,  J.  («).  deciBion*. 

Both  cases  arose  under  the  Bankrupt  j  Act,  1869,  in  both 
cases  the  debt  due  from  the  defendant  was  a  debt  due  in 
respect  of  a  breach  of  trust,  and  by  sec.  49  of  the  Bankruptcy 
Act,  1869,  bankruptcy  was  not  a  discharge  from  a  debt 
incurred  by  breach  of  trust.  North,  J.,  held  that  as  the  debt 
was  not  discharged  the  executor  was  not  entitled  to  his  costs 
incurred  after  the  bankruptcy  unless  he  paid  the  debt.  Hall, 
V.-C,  followed  an  earlier  case  of  Bowyer  v.  Griffin  (/),  which 
North,  J.,  declined  to  follow,  and  held  the  trustee  entitled  to 
the  costs  subsequently  to  the  bankruptcy  without  making 
good  his  d'efault,  it  seeming  to  him  (as  his  Lordship  stated) 
to  be  consistent  with  good  sense  to  hold  that  any  person 
who,  though  adjudicated  bankrupt,  was  retained  as  a  party 
to  an  action,  as  executor  or  trustee,  should  be  paid  his 
costs  ig). 

hi  the  case  of  Ee  Basham  (//),  Chitty,  J.,  after  a  A'ery  full 
consideration  of  the  authorities,  followed  the  decision  of 
North,  J.,  and  Pearson,  J.,  also  acted  on  the  same  rule  in  a 
later  case  (t). 

It  will  be  remembpi-ed  that  sec.  30  of  the  Bankruptcy  Act  Sec.  30  of  the 
of  1883  is  more  favourable  to  the  bankrupt  than  sec.  49  of  Act,  1883. 
the  Bankruptcy  Act,  1869,  and  under  sec.  30  of  the  Bank- 
ruptcy Act,  1883,   a  bankrupt  executor,  administrator,  or 


(c)  Smith  V.   Dale,  mpra.     Re      862. 


"isham,  sjipra.  Re  Vowlcs,  32  Cli. 
D.243. 

((i)  Clare  v.  Clare,  21  Ch.  D, 
865. 

(«)  Lewis  V.  Traak,  21  Ch.  D. 


(/)  L.  R.  9  Eq.  340. 

(^)  21  Ch.  D.  867. 

{h)  23  C.  D.  195. 

(t)  Re  Vowles,  32  Ch.  D.  243. 
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trustee,  only  remains  liable  to  the  estate  for  debts  incurred  by 
fraudulent  breach  of  trust.  The  consequence  is,  that  where 
his  debt  is  for  a  fraudulent  breach  of  trust  he  will  get  no 
costs  at  all ;  if  the  debt  arise  on  any  other  ground,  he  will  get 
his  costs  subsequently  to  the  bankruptcy. 

In  meritorious  cases,  where  the  Court  has  derived 
assistance  in  taking  the  accounts  from  having  the  executor 
represented  by  solicitors  and  counsel  in  the  action,  it  will 
sometimes  order  him  to  have  costs  out  of  the  estate 
notwithstanding  he  remains  a  debtor  to  the  estate  {k),  but  the 
solicitor  for  the  defaulting  executor  should,  before  incurring 
costs,  point  out  to  the  beneficiaries  that  the  executor  can 
only  attend  and  assist  in  the  proceedings  if  his  costs  are 
paid  out  of  the  estate,  and  obtain  their  sanction  to  bis 
attending  on  those  terms  before  the  costs  aro  incurred. 

A  trustee  who  has  not  been  guilty  of  dishonesty,  and 
who  has  made  good  to  the  estate  the  deficiency  arising 
from  an  improper  investment  made  by  him,  will  not  be 
ordered  to  pay  costs  {I). 

Where  the  estate  is  insufficient  for  payment  of  costs 
executors  and  trustees  are  entitled  to  payment  of  their 
costs,  charges,  and  expenses,  in  priority  to  all  other  parties 
to  an  administration  action  (m). 

The  executor  or  administrator  of  a  defaulting  trustee 
^ho  accounts  fairly  for  the  assets  come  to  his  hands,  is 
entitled  to  deduct  his  costs  of  the  uotion  out  of  the  assets 
of  his  testator  or  intestate,  even  although  they  may  be  in- 
sufficient to  repair  the  breach  of  trust  (n). 

In  the  case  of  Re  Gnffiths  (o),  an  action  was  brought 
against   the   executor  of  a  deceased   execi  tor  for  the  ad- 


Qc)  See  remarks  of  Cliitty,  J.,  in 
Be  Basham,  twpra. 

(J)  Peacock  v.  Colling^  64  L.  J. 
Ch.  74.3.  Re  Whiteley,  33  Ch.  D. 
347. 

(m)  Dodds  v.  Tuke,  25  Oh.  D. 
617.     Wetenhall   v.    Dennis,   33 


Beav.  285.  Henderson  v.  Dodds, 
L.  R.  2  Eq.  532. 

(n)  Haldenby  v.  Spoflforth,  9 
Beav.  195.  Home  t>.  Shepherd, 
3  Jur.  N.  S.  806. 

(o)  26  Ch.  D.  465. 
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ministration  of  the  estate  of  the  original  testator.  The 
defendant  properly  accounted  for  all  assets  which  had  come 
to  his  hands.  A  balance  was  found  due  from  the  estate  of 
the  original  executor  to  the  estate  of  the  original  testator, 
fbich  balance  the  estate  of  the  original  executor  was  insufficient 
to  pay.  Cotton,  L.  J.,  said  that  the  strict  order  would  be  to 
allovr  the  defendant  out  of  the  estate  of  the  original  testator  all 
the  costs  incurred  solely  with  reference  to  the  original  testator's 
estate,  but  as  to  the  costs  incurred  by  the  defendant  solely 
as  representative  of  his  own  testator,  the  defaulting  executor, 
he  ought  to  be  allowed  them  solely  out  of  the  estate  of 
the  defaulting  executor.  Fry,  L.  J.,  in  the  same  case. 
pointed  out  that  there  v/as  a  third  class  of  costs,  coming 
under  neither  of  the  above  heads,  and  they  ought  <,o  be 
divided  between  the  two  funds  {p). 

Ibe  following  payments  have  been  held  to  be  included 
in  costs,  charges,  and  expenses ;  costs  of  proceec  ings  by  an 
administrator  against  a  defaulting  solicitor,  taken  bona  fide 

'f  the  benefit  of  the  estate  {q),  the  costs  of  an  action 
properly  defended  by  a  trustee  (r),  costs  of  a  sale  rightly 
made  by  trustees  under  a  power  (a),  costs  of  former  trustees 
paid  to  the  executor  of  the  survivor  in  consideration  of  his 
transferring  the  trust  property  (t). 

An  order  giving  trustees  their  costs,  charges,  and  expenses, 
gives  them  something  more  than  their  costs  of  the  action,  and 
can  be  appealed  from  (u). 

A  trustee  in  passing  his  accounts  is  not  allowed  without 
question  sums  paid  by  him  to  his  solicitor  for  costs  ;  and  the 
bill,  although  not  submitted  to  a  regulr  taxation,  can  be 
submitted  to  the  taxing-master  to  be  "  i^oderated,"  i.e.  for 


Payments 
allowed  as 
cojits,  charges, 
aud  expcQijcs. 


Order  giving 
"costs, 
charges,  and 
expenses." 

"  Moaeration  * 
of  bill  of  costs. 


(p)  See  also  Lyse  v.  Kingdon,      37  Ch.  D.  317,  327. 


1  Coll.  184, 189.  Palmer  v.  Jones, 
43  L.  J.  Ch,  249.  Re  Kitto,  28 
W.R.411. 

(?)  Re  Davis,  67  L.  T.  755. 

(r)  Stirling,  J.,  in  Re  Llewellin, 


(»)  Re  Mansel,  64  L.  J.  Ch.  883. 
(0  Harvey  v.  Olliver,  57  L.  T. 
239. 
(u)  Re  Chennell,  8  Ch,  D.  482. 
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CmU  of  a  Roli- 
citor-truBleo. 


Duty  of  a  BoIi> 
eitorinsertinga 
powoi-in  a  Will 
authorizing 
him  to  cliarge. 


Effect  of  the 
solicitor  atteat- 
ing  the  Will. 


A  solicitor- 
trustee  acting 
for  other 
parties  to  the 
actiou. 


the  tuxing-master  to  disallow  such  items  as  aro  irregular  and 
excessive  {x). 

A  solicitor  trustee  is  only  entitled  to  charge  his  costs  and 
expenses  out  of  pocket  found  by  the  taxing-master  to  have 
been  properly  incurred  (v),  unless  ho  is  specially  authorized 
by  the  instrument  creating  the  trust  to  make  further 
charges  (z),  and  although  he  be  empowered  to  charge  pro- 
fessional charges  he  is  not  entitled  to  charge  for  services 
which  are  not  strictly  professional,  and  not  for  matters  which 
an  executor  ought  to  do  without  the  intervention  of  a  solicitor, 
such  as  for  attendances  to  pay  premiums  on  policies,  atten- 
dances at  the  bank  to  make  transfers,  attendances  on  proctors, 
auctioneers,  legatees,  and  creditors  {a) ;  but  where  an  exe- 
cutor was  authorized  to  make  the  usual  professional  or  other 
proper  and  reasonable  charges  he  was  held  entitled  to  charge 
for  business  not  strictly  of  a  professional  nature  transacted 
by  him  in  relation  to  the  trust  estate  {h).  A  solicitor 
should  not  in  a  Will  appointing  him  executor  or  trustee 
insert  an  authority  to  himself  to  charge  for  business  not 
strictly  professional,  unless  the  testator  has  expressly  in- 
structed him  to  insert  such  a  power  (c). 

A  power  authorizing  a  solicitor-trustee  to  charge  for  pro- 
fessional services  is  inoperative  if  the  solicitor  himself  attests 
the  Will  (</). 

A  solicitor- trustee  who  acts  as  solicitor  for  other  parties  in 
an  action  will  be  allowed  his  costs,  and  this  none  the  less 
that  he  acts  for  himself  as  well,  unless  and  except  so  far  as 
the  costs  are  increased  by  acting  for  himself  as  well  as  the 
others  {e) ;   but   this   does    not   apply   to   his   costs  in  the 


\x)  Johnson  v.  Telford,  3  Russ. 
477.  Allen  v.  Jarvis,  L.  R,  4  Ch. 
616.  Aylesford  v.  Poulett,  63  L. 
'".519. 

{y)  Robinaon  v.  Pett,  2  Lead. 
Cas.  Eq.  214,  6th  edit. 

(a)  Be  Shearwood,  2  Beav.  338. 
Moore  v.  Frowd,  3  My.  &  Cr.  45. 
Re  Wyche,  11  Beav.  209. 


(a)  Harbin  v.  Darby,  28  Beav. 
325. 

(6)  Re  Ames,  25  CL.  D.  72.  But 
see  Re  Chappie,  27  Ch.  D,  58^. 

(c)  Kay,  J.,  in  Re  Chappie,  27 
Ch.  D.  587. 

(d)  Re  Barber,  31  Ch.  D.  665. 
Re  Pooley,  40  Ch.  D.  1. 

(e)  Cradock  v.  Piper,  1  M.  &  0. 
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administration  of  the  trusts  outside  a  suit,  the  general  prin- 
ciple that  a  trustee  is  not  permitted  to  profit  by  his  trust,  or 
to  place  himself  in  a  situation  in  which  he  may  be  tempted 
to  deal  with  his  trust  with  a  view  to  his  own  profit,  being 
lield  to  apply  to  the  latter  ci'  e  and  not  to  the  former  (/).  It 
is  difficult  to  SCO  the  distinction  between  the  two  cases,  and 
Chituy,  J.,  and  the  Court  of  Appeal,  in  following  {g)  Cm- 
tlnck  V.  piper  ill),  seem  to  have  considered  that  the  exception 
to  the  general  rule  made  by  Cradock  v.  Piper  had  been  too 
long  established  to  be  disturbed  (r). 

After    the    costs    of    the   executor   or   administrator 
satisfied,  the  next  claim  on  the  fund  arising  from  the  per- 
eoDal  estate  is  that  of  the  plaintiff  in  the  suit  for  his  costs 
incurred  in  it  (A-). 

One  consequence  of  this  righj}  of  the  plaintiff  to  his  costs 
of  the  suit  appears  to  be,  that  if  the  executor  or  adminis- 
trator, after  the  decree,  makes  payment  of  a  debt  with  a 
view  to  be  reimbursed  out  of  the  fund  in  Court,  his  right  to 
be  so  reimbursed  must  be  postponed  to  the  payment  of  the 
plaintiff's  costs :  that  is,  he  must  run  the  risk  of  the  fund 
not  being  sufficient  to  pay  the  costs  and  also  to  reimburse 
him  (I).  Again,  if  the  suit  has  been  properly  instituted  and 
there  are  either  assets  in  Court  or  outstanding  assets  to  be 
administered,  it  seems  to  have  been  held  that  the  plaintiff's 
costs  of  suit  must  be  paid  out  of  those  assets,  whatever  may 
he  the  hardship  on  the  executor  or  administrator  as  to  his 
demand  ou  them  in  respect  of  having,  before  suit,  paid  otiher 
creditors  of  the  estate  with  his  own  money  (m). 

But  the  personal  representative's  right  of  retainer  for  his 


are    Of  the  plaintiff 
in  the  action 
out  of  the 
fund. 


■    iii 


664.  Re  Barber,  34  Ch.  D.  77. 
But  see  He  Corsellis,  34  Ch.  D. 
675. 

(/)  Lincoln  v.  Windsor,  9  Hare, 
158.    Re  Barber,  supra. 

(3)  In  Re  Barber,  supra,  and  Re 
Corsellis,  supra. 

(A)  1  M.  &  G.  664. 


(i)  As  to  a  solicitor-trustee  em- 
ploying his  partner,  see  Clack  v, 
Carlon,  30  L.  J.  Ch.  639. 

(k)  Hearn  v.  Wells,  1  Coll.  323. 

(I)  Jackson  v.  WooUey,  12  Sim. 
16,  17. 

(m)  Hearn  v.  Wells,  1  Coll.  323, 
332,  333. 
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Costs  of 
persons  taking 
proceedings 
agai/if't  an 
jxecutor  or 
administrator 
discretionary. 

No  appeal 
.ro»n  an  c-der 
refusing  % 
legatee  costii. 


Legatee  plain- 
tiff not  entitled 
as  of  right  to 
costs. 


Old  rule  did 
not  apply  to 
hostile  acUons. 


Costs  of 
beneficia'7  who 
has  mortgaged 
his  legacy. 


Creditor's  right 
to  solicitor  and 
client  costs. 


own  debt  will  prevail,  as  there  has  already  been  occasior  to 
show  (n),  against  the  plaintiff's  right  to  his  costs. 

The  costs  of  a  person  (beneficiary  or  creditor)  bringing 
proceed'.nfjs  against  an  executor  or  administrator  are  now 
always  in  the  discretion  of  the  Court  (o),  and  an  order 
refusing  a  beneficiary  or  creditor  plaintiflF  his  costs  in  an 
administrr.tion  action,  or  making  him  pay  costs,  is  an  order 
within  the  discretion  of  the  Judge,  under  Ord.  LXV.  r.  1, 
and  cannot  be  appealed  from  (p).  And  the  same  rule  will 
apply  to  a  creditor  bringing  the  action. 

Prior  to  the  Rules  of  1883,  the  rule  was  that  a  residuary 
legatee  filing  a  bill  for  administration  had  a  right  to  have  his 
costs  out  of  the  estate,  unless  that  right  was  displaced  by 
some  special  ground  for  depriving  him  of  them  (5).  But 
under  Ord.  LXV.  r.  1,  the  costs  of  a  plaintiff  legatee  are  abso- 
lutely ii:  the  discretion  of  the  Judge  (»•). 

Hostile  actions  against  executors  or  trustees,  for  instance, 
an  action  seeking  tc  charge  them  with  costs  on  the  ground  of 
misconduct  (s),  did  not  come  under  the  above  rule. 

Where  a  beneficiary  has  mortgaged  his  lega'*y  or  share  one 
set  of  costs  only  is  allowed  to  him  and  his  incumbrancer 
attending  the  proceedings,  that  set  of  costs  is  payable  to  the 
incumbrancer  so  far  as  may  be  necessary  to  satisfy  the  incum- 
brancer's costs  of  action,  and  after  such  payment  the  balance 
of  costs  is  payable  to  the  plaintiff  {t). 

A  creditor  bringing  an  administration  action  is  entitled  to 
solicitor  and  client  costs  if  tne  estate  proves  insufficient  lor 
payment  of  the  debts  («),  at  any  rate  where  he  sues  on  behalf 
of  himself  and  the  other  creditors  of  the  deceased  {x),  the 


(ii)  Ante,  pp.  884,  887. 

(0)  See  R.  S.  C.  1883,  Ord.  LXV. 
r.  1. 

(p)  Re  McClellan,  29  Ch.  D. 
495. 

(g)  Farrow  v.  Austin,  18  Ch.  D. 
68. 

(r)  Pe  McClellan,  29  Ch.  D.  495. 

(«)  Williams  v.  Jones,  34  Ch.  D. 


120. 

(*)  For  form  of  order,  see  order 
in  Highum  v.  Highani,  Seton,  vol. 
ii.  p.  t^'>9,  4th  edit.  See  also  Li 
G088.  W.  N.  1884,  p.  192. 

(m)  Thomas  v.  Jones,  1  Dr.  & 
Sm.  134. 

{x)  As  to  this,  see  ante,  pp.  1906, 
1907. 


Ch.  n.]  Administrators  in  Equitij. 

reason  given  being  that  it  would  be  unreasonable  that  the 
general  body  of  creditors  should  take  advantage  of  the  exer- 
tious  of  the  particular  creditor  through  whose  instrumentality 
the  fund  has  been  recovered  without  paying  him  all  his 
costs  {y) ;  and  this  rule  applies  equally  to  a  creditor  who 
obtains  conduct  of  an  action  originally  commenced  by  a 
or  next  of  kin  {z). 
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A  plaintiff  in  a  legatee's  administration  action  is  entitled  to  Legatee  plain- 
costs  as  between  solicitor  and  client  where  the  estate  is  suffi- 
cient to  pay  debts  but  insufficient  to  pay  legacies  in  full  (a) ; 
and  it  makes  no  difference  that  there  has  been  a  contest 
between  the  plaintiff  and  another  legatee  as  to  the  proper 
mode  of  dividing  the  fund  {h). 

The  principle  that  a  creditor  plaintiff  agains^'  an  insolvent 
estate  is  entitled  to  his  costs  as  between  solicitor  and  client 
was  extended  by  Kay,  J.  (c),  to  the  case  of  a  separate  creditor 
suing  on  behalf  of  himself  and  all  the  other  creditors  of  the 
testator,  the  testator  being  one  of  a  firm  of  traders.  The 
testator's  private  estate  wau  solvent,  and  the  separate  creditors 
were  paid  in  full,  but  the  estate  of  the  firm  was  insolvent. 

In  the  case  of  Re  Watson  (d),  a  residuary  legatee  who 
brought  an  action  to  establish  his  identity  was  allowed  costs 
out  of  the  estate. 

It  was  an  established  rule  that  creditors  were  not  *o  be  Of  creditors 

coming  in 

allowed  any  of  the  costs  which  they  were  put  to,  either  in  under  the 
the  first  instance,  or  in  any  stage  of  the  proof  of  their  claims    ^^^^^ ' 
before  tho  Master  under  the  decree  (e,.    But  now  by  Ord.  LV. 


(y)  Jessel,  M.  R.,  in  i?e  Richard- 
son, 14  Ch.  D.  611,  612.  See  also 
the  reason  given  by  Kindersley, 
V.-C,  in  Thomas  v.  Jones,  supra. 

(?)  lie  Richardson,  supra. 

(a)  Ke  Hervey,  26  Ch.  D.  179, 

(b)  Re  Wilkins,  27  Ch.  D.  703. 
See  also  Henderson  r.  Dodds,  L.  R. 
i  Eq.  532,  Avhere  the  action  was 
to  administer  the  realty,  there 
being  no  personalty. 


(c)  Re  McRea,  32  Ch.  D.  613. 

(d)  63  L.  J.  Ch.  305. 

(e)  Nor  was  a  creditor  entitled 
to  coats,  whose  debts  had  been  dis- 
allowed by  the  Master, and  allowed 
by  the  Court  on  petition  :  Watkins 
V.  Maule,  Jacob,  105.  But  if  his 
proof  was  beneficial  to  the  estate, 
as  where  he  saved  by  it  the  ex- 
pense of  a  suit,  and  there  were 
extraordinary    costs,    the     Court 


•i:^ 
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r.  58,  of  the  Bales  of  the  Supreme  Court,  1883,  it  is  provided, 
that  "  a  creditor  who  has  come  in  and  established  his  debt  in 
the  Judges'  Chambers  under  any  judgment  or  order  shall  be 
entitled  to  the  costs  of  so  establishing  his  debt,  and  the  sum 
to  be  allowed  for  such  costs  shall  bo  fixed  by  the  Judge,  un- 
less he  shall  think  fit  to  direct  the  taxation  thereof :  and  the 
amount  of  such  costs,  or  the  sum  allowed  in  respect  thereof, 
shall  be  added  to  the  debt  so  established  "  (/).  Where  the 
creditor  fails  to  establish  his  debt,  he  r^y  be  ordered  to  pay 
the  costs  of  the  inquiry  consequent  upon  his  claim,  though 
he  is  not  a  party  to  the  action  {g). 

The  question  out  of  what  particular  fund  costs  are  to  be 
paid  scarcelj'  comos  within  the  scope  of  this  work,  but  it  will 
perhaps  be  well  to  refer  to  the  general  principles  governing 
the  subject. 

Whether  the  Where  next  of  kin,  or  other  persons  claiming  as  a  class 

costa  are  to  be 

paid  out  of  the  under  the  Will,  succeed  in  establishing  their  title,  their  costs, 

fund*or  mit  of    ^^  above  defined,  incurred  in  so  doing,  are  paid  out  of  the 

*'*tote°^™^        general  estate  before  any  apportionment  of  it  takes  place  (/(). 

So  where  a  legacy  is  claimed,  in  an  administration  suit,  by 

two  legatees  adversely  to  each  other,  the  costs  must  be  borne 

by  the  testator's  estate  (inasmuch  as  the  question  arises  on 

his  Will)  and  not  by  the  legacy  (i).     But  where  a  residuary 

estate  was  divisible  amongst  several  persons,  and  an  account 

was  made  up,  and  the  adults  received  their  shares  :  and  the 


would   give    them    on    petition  : 
Hnrvey  t'.  Hnrvey,  6  Madd.  91. 

(/)  Usually  a  sum  is  named  for 
costs  of  proof  at  the  time  the  debt 
is  allowed:  Ann.  Ch.  Pr,  1893, 
p.  947.  Under  the  General  Order 
of  27th  May,  1865,  a  fixed  sum  of 
1/.  13«.  4d.  if  the  debt  was  under 
5/.,  and  2i.  2».  if  above,  was  usually 
allowed:  Seton,  4th  edit.  832. 
Morgan  &  Wurtzburg  on  Costs, 
191.  These  costs  are  not  added 
to  the  debt,  but  are  costs  in  the 
action:    Dan.  Ch.  Pr.  1034,  6th 


edit. 

{g)  Hatch  v.  Searles,  2  Sm.  &  G. 
147.  Yeomans  v.  Haynes,  24  Beav, 
127.  It  appears  that  a  special  sum- 
mons must  be  taken  out  to  obtain 
payment :  Dan.  Ch.  Pr.  1035,  6th 
edit. 

(A)  Shuttleworth  v.  Howarth,  1 
Cr.  &  Pli.  228. 

(i)  Wilson  V.  Squire,  13  Sim. 
212.  See  also  Jolliffe  v.  East,  3 
Bro,  C.  C.  25.  liipley  r.  Moysey, 
1  Keen,  578.  Eyre  v.  Marsden,  4 
M.  &  Cr.  231. 
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infants  filed  a  bill  for  an  account  against  the  executors  and 
the  other  residuary  legatees,  who,  being  satisfied,  deprecated 
the  proceedings,  and  the  accounts  turned  out  to  be  sub- 
stantially correct ;  it  was  held,  that  the  costs  of  the  suit  were 
payable  out  of  the  plaintiff's  share  alone  (A;).     The  rule  has  A  legacy 

,.,,  ,  .ffi  ,..  fevered  from 

been  laid  down   to   be,  that  if  the   executors,   admitting  a  the  rest  of  the 

legacy  to  be  payable,  sever  it  from  the  estate,  and  a  dispute  ®°  *  *' 

arises  between  the  persons  or  seme  of  the  persons  to  whom 

the  legacy  belongs,  and  the  Court  has  to  decide  to  whom  it 

belongs,  there  the  particular  fund  bears  the  costs ;  seem,  if 

the  dispute  arises  between  the  persons  claiming  thr  residue 

and  the  residuary  legatee  whether  it  is  payable  (l).     Where 

there  are  no  other  assets,  the  costs  must  be  paid  out  of  the 

specific  legacies  «fln'  passu  (»:).     It  is  now  settled  that  the  Administi-a- 

costs  of  an  administration  action,  so  far  as  they  have  been  estate. 

increased  by  the  administration  of  the  real  estate,  are  to  be 

borne  by  that  real  estate  (n).     It  would  seem  that  where  real 

estates  are  sold  under  a  decree  in  an  administration  suit,  the 

costs  incurred  by  such  sale  will  be  payable  out  of  the  estates 

sold  (o).     If  the  costs  of  an  administration  suit  are  increased 

by  its  being  also  a  suit  for  the  execution  of  the  trusts  of  a 

settlement,  the  Court  has  held  that  the  additional  costs  must 

be  borne  by  the  settlement  fund  (p). 

The  costs  of  a  suit  for  the  administration  of  a  testator's 
estate  are  payable  out  of  the  residue  generally  and  not 
primarily  out  of  a  lapsed  share,  as  there  is  no  residue  of 
personal  estate  until  after  payment  of  the  debts,  funtral  and 
testamentary  expenses,  and  costs  of  the  administration  of  the 


(i)  Mackenzie  v.  Taylor,  7  Beav. 
467.  Thompson  v.  Clive,  11  Beav. 
475.  Compare  Hilliard  v.  Fulford, 
4  C.  D.  389. 

{I)  Atty.-Gen.  v.  Lawes,  8  Hare, 
43,  by  Wigram,  V.-C.  See  also 
Morgan  &  Wnrtzburg  on  Costs, 
169,  170. 

(m)  Bristow  v.  Briatow,  5  Beav. 


289.  Cookson  v.  Bingham,  17 
Beav.  262. 

(n)  lie  Middleton,  19  Ch.  D. 
552.  Patching  v.  Bamett,  51  L.  J. 
Ch.  74.     lie  Roper,  45  Ch.  D.  126. 

(o)  Barnwell  v.  Iremonger,  1 
Dr.  &  Sm.  242,  255. 

(p)  Irby  V.  Irby,  24  Beav.  525. 
Skirrow  v.  JSkirrow,  17  W.  R.  759. 
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In  what  cases 
the  plaintiff 
shall  pay  the 
executor  costs. 


estate  of  the  testator  {q).  And  real  estate  which  has  der^cended 
to  the  testator's  heir  at  law,  not  because  it  was  not  originally 
disposed  of  by  thi  Will,  but  by  /eason  of  a  subsequent  for- 
feiture by  the  devisee  under  the  provisions  of  the  Will,  is  not 
liable  to  pay  the  costs  of  an  action  to  administer  the  estate  in 
priority  to  specifically  devised  and  bequeathed  freehold  and 
leasehold  estates  (r). 

It  remains  to  consider  in  what  cases  the  executor  or 
administrator  is  entitled  to  receive  his  costs  from  the  plain- 
tiff. If  a  creditor  plaintiff  brings  or  continues  an  action  after 
he  has  been  correctly  informed  that  there  are  no  assets  applic- 
able to  the  payment  of  his  debt,  he  will  be  ordered  to  pay  the 
costs,  wholly  or  from  the  time  he  receives  the  information  (s). 
In  Robinson  v.  Elliott  (t),  a  creditor  Sled  a  bill  against  an 
executrix,  and  she  stated,  by  her  answer,  that  there  were 
no  assets  for  the  payment  of  his  debt ;  he,  however,  persisted 
in  the  suit ;  and  the  result  of  the  account  in  the  Master's 
.  office  was,  that  there  were  no  assets  unadministered,  though 
the  executrix  was  charged  with  more  than  she  had  admitted  : 
And  it  was  held,  that  the  bill  should  be  dismissed  without 
costs  as  against  the  executrix.  In  another  case  {n),  on 
further  directions,  the  case  appeared  to  be,  that  application 
had  been  made  to  an  executor  for  an  account,  but  that  he 
gave  no  account :  The  bill  was  then  filed ;  and  by  his 
answer,  the  defendant  stated  the  accounts ;  but  the  plaintiff 
took  a  decree  for  an  account :  It  turned  out,  on  the  Master's 
report,  that  the  account  given  by  the  answer  was  correct : 
and  the  question  then  was,  as  to  costs  :  The  Vice-Chancellor 
gave  the  plaintiff  the  costs  of  the  suit  up  to  the  decree  ;  and 
the  defendant  the  coats  of  the  suV-equent  proceedings. 


(g)  Trethewy  v.  Helyar,  4  C.  D. 
63,  Jessel,  M.  R.,  dissenting  from 
G  wan  V.  Broughton,  L.  R.  19  Eq. 
77.  See  also  Fenton  v.  Wills,  7 
C.  D.  33. 

(r)  Hurst  v.  Hurst,  28  Ch.  D. 
159.   But  see  Scott  v.  Cumberland, 


L.  R.  18  Eq.  578. 

(«)  Bluett  V.  Jessop,  Jacob,  240. 
King  V.  Bryant,  4  Beav.  4C0,  462. 
Fuller  v.  Green,  24  Beav.  217. 

(t)  1  Russ.  Chunc.  Cus.  599.  See 
Dan.  Ch.  Pr.  1220,  6th  edit. 

(u)  Anon.  4  Madd.  373. 
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Where  the  proceedings  brought  by  a  legatee  are  unneces-  Useless  pr- 
sary  or  improper,  he  will  not  be  allowed  his  costs  out  of  the  legatee, 
estate,  as,  for  instance,  where  the  plaintiff,  a  residuaiy 
legatee,  suing  by  his  next  friend,  sought  to  charge  the 
defendant  with  costs  on  the  ground  of  misconduct  and  failed 
in  making  out  the  misconduct  (x),  and  the  legatee  will  be 
ordered  to  pay  the  costs  of  such  improper  proceedings,  as,  for 
instance,  the  costs  of  taking  unnecessary  accounts  (t/),  or  an 
abortive  attempt  to  remove  a  trustee  (z),  and  the  Court  will 
not  permit  the  costs  occasioned  by  improper  litigation  to  be 
paid  out  of  the  estate  (a). 

In  the  case  of  Ackers  v.  Ackers  (b),  North,  J.,  ordered  a 
useless  administration  action  to  be  stayed,  and  the  plaintiff  to 
pay  the  costs  of  the  action ;  the  defendant  being  at  liberty  to 
take  out  of  the  estate  any  costs  in  default. 


U 


ii' 

'V. 


(x)  Williams  v.  Jones,  34  Cb,  D, 
120. 

(y)  Croggan  v.  Allen,  22  Ch.  D. 
101.    Be  Blake,  29  Ch.  D.  913. 

(a)  Fane  v.  Fane,  13  Ch.  D.  228. 


(a)  Brown  v.  Burdett,  40  Ch.  D. 
244. 

(6)  W.  N.  1884,  p.  82.  See  also 
Be  Ormston,  58  L,  T.  74.  Affirmed 
on  appeal,  59  L.  T.  594. 
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CHAPTER    THE    THIRD. 

OF    REMEDIES    AGAINST     EXECUTORS     AND     ADMINISTRATORS    IN 
THE   PROBATE    DIVISION   OF   THE    HIGH   COUP'''   OF   JUSTICE. 

An  executor,  upon  taking  probate,  as  well  as  an  administrator 
on  taking  out  letters  of  administration,  makes  oath  that  he 
will  (amongst  other  things)  render  a  true  and  just  account  of 
the  estate  and  effects  of  the  deceased  whenever  required  by 
law  so  to  do  (a).  An  administrator  under  the  Court  of  Probate 
Act,  1857  (b),  must  also  give  a  bond  conditioned  (inter  alia) 
to  make  a  "just  and  true  account"  of  his  administration 
whenever  required  by  law  so  to  do  (c). 

An  executor  or  administrator  may  he  compelled  to  exhibit 
an  inventory,  and  render  an  account  of  his  administration  of 
the  personal  estate  of  his  testator  or  intestate  in  the  Probate 
Division  at  the  instance  of  a  legatee  or  next  of  kin,  or  of  a 
creditor  (d)  ;  but  neither  an  executor  nor  administrator  can 
be  cited  by  the  Probate  Division  ex  officio  to  account  (<?). 

The  subject  of  the  making  of  an  inventory  by  an  executor 
or  administrator,  together  with  the  various  questions  relating 
thereto,  e.g.  the  form  and  contents  of  the  inventory  {/),  the 


(o)  For  forms  of  executors'  and 
administrators'  oaths,  see  Tristram 
and  Coote's  Probate  Practice,  lOth 
ed.,  pp.  689,  700  et  seq. 

(6)  Section  81.    Ante,  p.  454. 

(c)  For  form  of  administration 
bond,  see  Tristram  and  Coote's 
Probate  Practice,  10th  ed.,  p.  673- 

(d)  This  jurisdiction  was  pre- 
served to  the  Court  of  Probate  by 
section  23  of  the  Court  of  Probate 
Act,  1857.     See  ante,  p.  238. 

(e)  In  the  case  of  Bouverie  v. 


Maxwell,  L.  B.  1  P.  &  D.  272  it  was 
decided  that  the  Court  of  Probate 
had  no  jurisdiction  to  compel  ad- 
ministrators who  had  taken  out 
administration  in  an  Ecclesiastical 
Court  to  file  inventories  and  ac- 
counts in  the  Registry  of  the 
Court,  as  such  inventories  and  ac- 
counts M'ere  by  virtue  of  the  87th 
section  of  the  Probate  Act  return- 
able only  into  the  Court  of  Chan- 
cery. See  ante,  p.  457. 
(/)  AnU,^-p.  846. 


Ch.  III.] 


In  the  Probate  Division. 
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cases  in  which,  and  the  persons  from  whom,  the  Court  will 
compel  the  exhibiting  of  an  inventory  {g),  and  the  effect  of 
lapse  of  time  in  exhibiting  the  inventory  (/t).  has  been  dis- 
cu^-ded  in  an  earlier  part  of  this  Treatise. 

The  order  of  the  Court  requiring  the  executor  or  adminis- 
trator to  bring  in  an  inventory  and  account  is  obtained 
according  to  the  present  practice  by  summons  (j). 

Whether  the  Probate  Division  can  entertain  objections 
made  by  a  legatee  or  creditor  against  the  inventory  exhibited 
by  the  accountant,  is  a  question  on  which  the  decisions  of 
the  Court  of  Queen's  Bench  and  the  practice  of  the  Pre- 
rogative Court  of  Canterbury,  were  at  variance :  The  prin- 
cipal authorities  on  the  point  have  been  collected  in  an  earlier 
part  of  this  Treatise  {k). 

The  executor  or  administrator  shall  be  allowed,  in  the 
Probate  Division,  all  his  reasonable  expenses,  as  well  in  law- 
suits as  for  other  honest  purposes :  and  this  reasonableness 
of  expenses  is  to  be  such,  that  he  may  receive  thereby 
neither  profit  nor  losr((i).  And  therefore  he  shall  bo 
allowed  his  expenses  m  secular  courts  over  and  above  such 
costs  as  were  allowed  there  (m).  It  should  seem  that  the 
decisions  which  have  been  elsewhere  pointed  out  («),  respect- 
ing the  accounts  and  allowances  of  executors  or  administrators 
in  Equity,  would  be  regarded  as  authorities  in  those  matters 
in  the  Probate  Division  also. 

After  the  investigation  of  the  account,  if  the  Court  finds 
it  true  and  perfect,  it  shall  pronounce  for  its  validity ;  and 
in  case  all  parties  interesied  have  been  cited,  such  sentence 
shall  be  final,  and  the  executor  or  administrator  shall  be 
subject  to  no  further  suit  (o). 

With  respect  to  legatees  and  next  of  kin,  they  might  for-  Suit  for  a 
merly  proceed  against  the  executor  or  administrator  in  the   *^'"^^" 


r\ 


(g)  Jn«c,  pp.  841,  845. 
(h)  Ante,  p.  844. 
(t)  See    Tristram    and    Coote's 
Probate  Practice,  10th  ed.,  p.  342. 
{k)  Ante,  pp.  847,  848. 


489,  8th  edit. 


(/)  4  Burn,  E.  L 

(m)  Ibul. 

(n)  Ante,  p.  1759  et  seq. 

(o)  4  Bum,  E.  L.  487,  8th  edit 
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Of  Remedies  against  an  Executor.     [Pt.  v.  Bk.  ii. 


20  &  21  Vict. 
c.  77,  8.  23  : 
no  suits  for 
legacies  to  be 
entertained  by 
the  Court  of 
Probate. 

Suits  by  next 
of  kin  for  a 
distribution. 


20  &  21  Vint, 
c.  77,  8.  23  : 
no  suits  for  dis- 
tribution of 
residues  to  be 
entertained  by 
the  Court  of 
Probate. 


Proctor's  fees. 


Injunctions  : 
Receivers. 


Ecclesiastical  Court  to  recover  their  legacies,  or  distributi  e 
shares  under  the  slatute  (p). 

Indeed,  in  respect  of  legacies  the  cognizance  of  them  in 
former  times  belonged  exclusively  to  the  Ecclesiastical  juris- 
diction; the  Court  of  Chancery,  till  Lord  Nottingham  ex- 
tended the  bystem  of  equitable  jurisprudence,  administered 
no  relief  to  legatees  (q). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21 
Vict.  c.  77,  s.  23),  that  the  Court  of  Probate,  to  which  the 
jurisdiction  of  the  Ecclesiastical  Courts  has  been  transferred, 
shall  entertain  no  suit  for  legacies  (r). 

According  to  the  Statut.e  of  Distributions,  the  Ecclesiastical 
Court  had  authority  to  enforce  the  distribution  of  an  intes- 
tate's effects :  And  as  the  Act  of  Parliament  contains  uo 
negative  words,  equity  had,  in  this  matter  also,  a  concurrent 
jurisdiction  with  the  Ordinary  («). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20 
&  21  Vict.  c.  77,  8.  2S),  that  the  Court  of  Probate,  to 
which  the  jurisdiction  (if  the  Ecclesiastical  Court  was 
transferred,  shall  entertain  no  suits  for  the  distribution  of 
residue  (t). 

Now  by  the  Judicature  Acts,  the  jurisdiction  of  the  Court 
of  Probate  has  been  transferred  to  the  Probate  Division  of  the 
High  Court  of  Justice  (u). 

The  Ecclesiastical  Court  could  not  entertain  a  suit  for 
proctor's  fees ;  since  they  are  a  temporal  duty,  for  which  an 
action  may  be  maintained  in  the  Temporal  Courts  (x). 

The  Probate  Division,  in  common  with  the  other  Divisions 
of  the  High  Court  of  Justice,  has  power  to  grant  injunctions 
and  to  appoint  receivers  by  virtue  of  sect.  25  (sub-s.  8)  of  the 


{p)  Glen  V.  Webster,  2  Ciis. 
temp.  Lee,  31. 

(5)  Deeks  v.  Strutt,  5  T.  R. 
692. 

(r)  See  ante,  pp.  238,  239. 

(«)  Matthews  v.  Newby,  1  Vern. 
133.    Fonbl.  Treat.  Eq.  B.  4,  Pt.  2, 


Ch.  3,  s.  2,  note  (d). 

(0  See  ante,  pp.  238,  239. 

(m)  See  ante,  p.  240. 

(x)  Pollard  v.  Gerard,  1  Lord 
Eaym.  703.  Johnson  v.  Oxenden, 
4  Mod.  255.    Toller,  496. 


Ch.  III.] 
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Judicature  Act,  1873,  by  which  it  is  provided  that  "  A  man- 
damus or  an  injunction  may  be  granted  or  a  receiver  appointed 
by  an  interlocutory  order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made:  and  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  conditions  as 
the  Court  shall  think  just:  and  if  an  injunction  is  asked 
either  before  or  at  or  after  the  hearing  of  any  cause  or  matter 
io  prevent  any  threatened  or  apprehended  waste  or  trespass, 
such  injunction  may  be  granted  if  the  Court  shall  think  fit, 
whether  the  person  against  whom  such  injunction  is  sought 
is,  or  is  not,  in  possession  under  any  claim  of  title  or  other- 
wise, or  (if  out  of  possession)  does  or  does  not  claim  a  right  to 
do  the  act  sought  to  be  restrained  under  any  colour  of  title  : 
and  whether  the  estates  c!  imed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable." 

In  a  case  where  an  executor  had  before  probate,  and  with-  Injunciion  by 
oat  the  assent  of  his  co-executor,  intermeddled  in  the  estate  against  a  en- 
and  made  preparations  to  dispose  of  a  portion  of  it,  the  Court  *rob"to'  ''^^"* 
gave  leave  to  the  co-executor  to  issue  a  writ  against  him, 
claiming  an  injunction  to  restrain  him  from  dealing  with  the 
estate  before  probate,  and  praying  for  the  appointment  of  a 
receiver  {ij). 
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{\j)  In  the  goods  of  Moore,  13 
P.  D.  36.  The  Court  in  this  case 
followed  the  case  of  Ee  Parker,  54 
L.  J.  Ch.  694,  in  which  it  wus 
decided  that  hy  sect  25  (siib-s.  8) 
of  tuo  Judicature  Act,  1873,  any 
Judge  of  the  High  Court  is  enabled 
to  appoint  a  receiver  of  a  deceased's 


estate  (before  grant  of  probate  op 
administration)  notwithstaniling 
the  absence  of  lis  pendens:  but 
that  api^lications  for  any  such 
order  being  on  the  way  to  probate 
proceedings  are  properly  made  in 
the  Probate  Division,  and  if  made 
elsewhere  will  not  be  encouraged. 


W.E. — VOL.  U. 
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CHAPTER    THE    FOURTH. 


Jurisdiction 
of  the  County 
<Jourt  in 
liquity. 


OF   EQUITABLE   REMEDIES   AGAINST   EXECUTORS   AND  ADMINIS- 
TRATORS  IN   THE   COUNTY    COURT. 

By  Stat.  51  &  62  Vict.  c.  43,  s.  67,  it  is  enacted  that  tbo 
County  Courts  shall  have  and  exercise  all  the  powers  and 
authority  of  the  High  Court  in  the  actions  or  matters  herein- 
after mentioned ;  (that  is  to  say,) 

1.  By  creditors,  legatees  (whether  specific,  pecuniary,  or 
residuary),  devisees  (whether  in  trust  or  otherwise),  heirs- 
at-law,  or  next  of  kin,  in  which  the  personal  or  real  or 
personal  and  real  estate  against  or  for  an  account  or 
administration  of  which  the  demand  may  be  made  shall 
not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds. 
6.  Under  the  Trustees  Relief  Acts,  or  under  the  Trustee 
Acts,  or  under  any  of  such  Acts,  in  which  the  trust 
estate  or  fund  to  which  the  action  or  matter  relates  shall 
not  exceed  in  amount  or  value  the  sum  of  five  hundred 
pounds. 
The  section  having  enumerated  other  actions  and  matters 
proceeds : 

"  In  all  such  actions  or  matters  the  Judge  shall,  in  addi- 
tion to  the  powers  and  authorities  possessed  by  him,  have  all 
the  powers  and  authorities,  for  the  purposes  of  this  Act,  of  a 
Judge  of  the  Chancery  Division  of  the  High  Court ;  and  the 
treasurer,  registrar,  and  high  bailiff  respectively  shall  in  all 
such  actions  or  matters  discharge  any  duties  which  an  officer 
of  the  said  division  can  discharge,  either  under  the  order  of  a 
Judge  of  the  said  division,  or  under  the  practice  thereof,  and 
all  officers  of  the  Courts  shall,  in  discharging  such  duties, 


.IV.]  In  the  County  Court. 

Ibrm  to  any  rules  or  orders  made  in  that  behalf  under  this 
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IBysect.  68,  "  If  during  the  profjress  of  any  action  or  matter 
iJer  the  last  preceding  section  it  Hhall  be  made  to  appear  to 
f  Judge  that  the  subject-matter  exceeds  the  limit  in  point 
[imount  to  which  the  jurisdiction  of  the  Court  is  therein 
lited,  it  shall  not  affect  the  validity  of  any  order  already 
de,  but  it  shall  be  the  duty  of  the  Judge  to  direct  the 
)(m  or  matter  to  be  transferred  to  the  Chancery  Division  of 
( High  Court ;  and  the  whole  of  the  procedure  in  the  said 

I  or  matter  when  so  transferred  shall  be  regulated  by  the 
ties  of  the  Supreme  Court :  Provided  always,  that  it  shall  be 
for  any  party  to  apply  to  a  Judge  of  the  said  division 
IChambers  for  an  order  authorizing  and  directing  the  action 
[matter  to  be  carried  on  and  prosecuted  in  the  County 

,  notwithstanding  such  excess  in  the  amount  of  the  limit 
[which  equitable  jurisdiction  is  given  by  the  said  section  ; 
Jtlie  Judge,  if  he  shall  deem  it  right  to  summon  the  other 
lies,  or  any  of  them,  to  appear  before  him  for  that  pui-pose, 
b  hearing  such  parties,  or  on  default  of  the  appearance 
[all  or  any  of  them,  shall  have  full  power  to  make  such 
ier." 

|Bysect.  69,  "Where  any  action  or  matter  is  pending  in 
(Chancery  Division  of  the  High  Court  which  might  have 
|kd  commenced  in  a  Court  under  this  Act,  it  shall  be  lawful 
'of  the  parties  thereto  to  apply  at  Chambers  to  the 
lige  o'  the  said  division  to  whom  the  said  action  or  matter 
J«ttfiched  to  have  the  same  transferred  to  the  Court  or  one 

!  Courts  in  which  the  same  might  have  been  commenced, 
Isuch  Judge  shall  have  power  upon  such  application,  or 
tlout  such  application,  if  he  shall  think  fit,  to  make  an 
itt  for  such  transfer,  and  thereupon  such  action  or  matter 

'•  be  carried  on  in  the  Court  to  which  the  same  shall  be 
i  to  be  transferred,  and  the  parties  thereto  shall  have 
(same  right  of  appeal  as  they  would  have  had  if  the  action 
Ntter  had  been  commenced  in  such  Court." 
pyBect.  70,  "Any  moneys,  annuities,  otocks,  or  securities 

3  Y  2 


Where  amount 

of  subject- 
matter  of  suit 
exceeds  the 
limit  of  the 
jurisdiction  of 
County  Court, 
suit  may  l>o 
remitted  to 
Court  of 
Cliancery,  ke. 


Transfer  to 
County  Courts 
of  cquitalilo 
actions  or 
matters. 
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pay  tniHt 
monuvH  ur 
trnnHfer  Ktnck 
and  Hccuritiuii 
into  Cuunty 
Court. 


Where  action 
may  !«  coni- 
Uienced. 


Of  Remedies  against  an  Execu*or.     [Pt.  v.  Bk.  ^K.iv<]    ^^V  ^ 

vested  in  any  persons  as  trustees,  executors,  admiiuHtratoJ 
or  otherwise,  upon  trusts  within  the  meaning  of  the  Trust 
Relief  Acts,  where  the  same  do  not  exceed  in  amount  or  vail 
the  sum  of  five  hundred  pounds,  upon  the  filing  by  such  trq 
toes  or  other  persons,  or  the  major  part  of  them,  with 
registrar  of  the  Court  within  the  district  of  which  such  im 
Bons  or  any  of  them  shall  reside,  of  an  affidavit  shortly  ( 
scribing  according  to  the  best  of  their  knowledge,  the  instil 
mont  creating  the  trust,  may,  in  the  case  of  mouey,  be  pi 
into  a  post  office  savings  bank  established  in  the  town 
which  the  Court  is  held,  in  the  name  of  the  registrar  of  sa 
Court,  in  trust  to  attend  the  orders  of  the  Court,  and  up 
such  persons  filing  with  the  registrar  the  receipt  or  otl 
document  given  to  them  by  the  officer  of  the  said  bank,  i 
registrar  shall  record  the  same,  and  give  to  them  an  ackno 
ledgment  in  such  form  as  may  be  prescribed,  which  ackna 
lodgment  shall  be  n  sufficient  discharge  to  such  persons 
tlie  money  so  paid,  and,  in  the  case  of  stocks  or  securitij 
may  be  transferred  or  deposited  into  or  in  the  names  of 
treasurer  and  registrars  of  such  Court,  in  trust  to  attend  I 
orders  of  the  Court,  and  the  certificate  of  the  proper  offiJ 
of  the  transfer  or  deposit  of  such  stocks  or  securities  shallj 
a  sufficient  discharge  to  such  persons  for  the  stocks  or  seen 
ties  so  transferred  or  deposited  :  and  for  the  above  purpo 
all  the  powers  and  authorities  of   the  High  Court  shall] 
possessed  and  exercised  by  the  Courts,  and  any  order  mi 
by  virtue  of  such  powers  and  authorities  shall  fully  proti 
and  indemnify  all  persons  acting  under  or  in  pursuancoj 
such  order." 

By  sect.  74,  "  Except  where  by  this  Act  it  is  otherwise  ] 
vided,  every  action  or  matter  may  be  commenced  in  the  Co^ 
within  the  district  of  which  the  defendant  or  one  of  the  defi 
dants  shall  dwell  or  carry  on  his  business  at  the  time  of  ca 
mencing  the  action  or  matter,  or  it  may  be  commenced, 
leave  of  the  Judge  or  registrar,  in  the  Court  within  the  ( 
trict  of  which  the  defendant  or  one  of  the  defendants  dwel^ 
carried  on  business,  at  any  time  within  six  calendar  men 


.  IV.]    By  Equitable  Suit  in  the  County  Court. 

before  tho  time  of  commonccmont,  or,  with  tho  liko 
ire,  in  the  Court  in  tho  district  of  which  tho  cause  of  action 
Ltlaim  wholly  or  in  part  arose." 

Bvsect.  75,  "  Tho  provisions  of  the  next  preceding  section 
I  not  apply  to  any  of  the  following  proceedings  ;  but 
"  (2)  Proceedings  under  the  Trustee  Acts,  1850  and  1852, 
shall  bo  taken  in  the  Court  within  the  district  of 
which  the  persons  making  tho  application,  or  any 
of  them,  reside  or  resides  : 
"  (3)  Proceedings  for  the  administration  of  the  assets  of  a 
deceased  person  shall  be  taken  in  the  Court  within 
the  district  of  which  the  deceased  person  bad  his 
last  place  of  abode  in  England,  or  in  which  tho 
executors  or  administrators,  or  any  one  of  them, 
shall  have  their  or  his  place  of  abode  : 
"Provided  that  if  during  the  progress  of  any  such  proceed- 
^Ts  it  shall  be  made  to  appear  to  the  Court  that  the  same 
lid  be  more  conveniently  heard  in  some  other  Court,  it 
i!l  be  competent  fcr  the  Court  to  transfer  the  same  to  such 
ibei  Court,  and  thereupon  the  proceeding  shall  be  taken  in 
I  other  Court." 
I  By  County  Court  Kales,  1889,  Ord.  VI.  r.  6,  "  Where  any 
ion  entitled  to  bring  or  maintain  an  action  for  the  adminis- 
iioD  of  the  estate  of  any  deceased  person  or  the  execution 
f  toy  trust  desires  to  submit  for  the  determination  of  the 
Conrt  any  of  the  following  questions  or  matters  : 
"  (a.)  Any  question  affecting  the  rights  or  interests  of 
any  person    claiming    to    be    creditor,  devisee, 
legatee,  next  of  kin,  or  heir-at-law,  or  cestui  que 
trust  : 
"  (b.)  The  ascertainment  of  any  class  of  creditors,  lega- 
tees, devisees,  next  of  kin,  or  others  : 
"  (c.)  The  furnishing  of  any  particular  accounts  by  the 
executors  or  administrators  or  trustees,  and  tho 
vouching  (when  necessary)  of  such  accounts  : 
"  (d.)  The  payment  into  Court  of  any  money  in  the  hands 

of  the  executors  or  administrators  or  trustees  : 
"  (e.)  Directing  the  executors  or  administrators  or  trus- 
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Of  Remedies  against  an  Executor.     [Pt.  v.  Bk. 

tees  to  do  or  to  abstain  from  doing  any  particJ 

act  in  their  character  as  such  executors  or 

ministrators  or  trustees : 
"  (f.)  The  approval  of  any  sale,  purchase,  compron 

or  other  transaction : 
"  (g.)  Thd  determination  of  any  question  arisin'^  in 

administration  of  the  estate  or  trust : 
he  shall  in  his  particulars  specify  concisely  the  questiOD 
matter  upon  which  the  decision  of  the  Court  is  required : 
that  he  is  willing  to  renounce  his  right  to  an  order  fol 
general  administration  of  the  estate  or  trust." 

Such  question  may  be  determined  without  general  admii 
tration,  under  Ord.  XXII.  r.  11. 

By  Ord.  XXII.  r.  12,  "In  any  action  or  matter  in  wl 
an  injunction  has  been,  or  might   have  been  claimed, 
plaintiff  may,  before  or  after  judgment,  apply  for  an  inji 
tion  to  restrain  the  defendant  or  respondent  from  the  rep 
tion  or  continuance  of  the  wrongful  act  or  breach  of  contil 
complained  of,  or  from  the  commission  of  any  wrongful  ac< 
breach  of  contract  of  a  like  kind  relating  to  the  same  propa 
or  right,  or  arising  out  of  the  same  contract ;  and  the  Ju^ 
may,  in  addition  to  giving  judgment  for  such  damages 
costs  as  the  plaintiff  may  be  entitled  to,  grant  the  injuncti| 
either  upon  or  without  terms,  as  may  be  just." 

By  sect.  120,  "  If  any  party  in  any  action  or  matter  si 
be  dissatisfied  with   th?    determination  or  direction  of 
Judge  in  point  of  law  or  e«|uity,  or  upon  the  admission] 
rejection  of  any  ovidence,  the  party  aggi'ieved  by  the  jud 
ment,  direction,  decision,  or  order  of  the  Judge  may  app 
from  the  same  to  the  High  Court,  in  such  manner  and  subjj 
to  such  conditions  as  may  be  for  the  time  being  provided 
the  Kules  of  the  Supreme  Court  regulating  the  procedure  j 
appeals  from  inferior  Courts  to  the  High  Court "  {a). 

For  the  Orders  and  Eules  made  for  the  County  Courts,  i 
the  procedure  therein,  the  reader  is  referred  to  the  Ann^ 
County  Courts  Practice. 


(a)  See  E.  S.  0.  1883,  Ord.  LIX.  t.  10  to  17. 
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ABATEMENT.    Seo  Bevivor,  Execution,  Judgment. 
of  action, 

none  by  death  of  any  party  where  cause  of  action  surrives,  774,  et 

seq.,  1615,  1788,  n.  (gr),  1804,  1918. 
nor  in  any  case  through  death  of  party  between  verdict  and  judg- 
ment, 774.     See  1617. 

one  of  several  plaintiffs  executors,  1804. 
by  revocation  of  grant  to  administrator  under  old  law,  COS. 
no  abatement  under  Judicature  Act,  505. 

procedure  under  Judicature  Act    in  lieu  thereof,   505.      See 
Execution,  Mcvivm: 
of  legacy,  1211,  et  seq. 

general  legatees  must  abate  before  specific,  1211. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  1211. 

case  where  the  estate  becomes  insufficient  by  devastavit  of 
executor,  1216. 
executor  cannot  give  his  own  legacy  a  preference,  1211. 
priority  among  general  legatees  of   purchasers  above  volunteers, 
1217—1219. 

^hat  legatees  are  regarded  as  purchasers,  1217 — 1219. 
m  what  other  cases  such  priority  is  allowable,  1221 — 1223. 
of  specificlegacies,  1224. 

of  legacies  in  the  nature  of  specific  legncies,  1224. 
of  devises  of  the  real  estate,  122.''),  1564,  1588,  l.,39.     See  1534. 
pleas  in,  abolished  by  Judicature  ^cts,  826,  n.  (h),  1777,  1831,  n.  {p). 

ABROAD, 

will  made  abroad,  or  of  property  there,  296,  et  seq.    Seo  Foreigner. 
lettera  of  administration  of  property  abroad,  or  where  next  of  kin  is 

abroad,  365,  et  seq. 
legatee,  how  executor  may  discharge  his  liability,  1284.    See  1433,  1818. 

ABSENCE, 

of  executor  or  administrator, 

administrator  durante  ahsentid,  433,  et  seq.    Seo  Administration. 
transfer  of  stock,  &n.,  standing  in  his  name,  13  &  14  Vict.  c.  CO,  and 
15  k  16  Vict.  c.  55,  1889. 
of  legatee,  executor  may  pay  legacy  into  the  bank  under  36  Geo.  III. 

c.  52,  1284,  1433. 
beyond  seas  does  not  prevent  Statute  of  Limitations  running,  1842, 
ii.  (/). 

ABSENT  PERSONS, 

how  their  interests  may  be  bound  in  an  administration  action,  1919, 
et  seq. 

ABSOLUTE  INTEREST, 

what  words  will  give,  697,  tt  teq.,  960—968,  1084,  n.  (/},  1253. 
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ACCIDENT, 

death  caused  by,  action  on  behalf  of  family  of  deceased,  703,  et  seq. 

ACCOUNT, 

to  be  delivered  of  personal  estate  for  duty,  608,  tt  seq.    See  Probate 
Duty, 
semble  only  primd  fitcie  proof  of  assets,  1855,  «.  («). 
action  for,  against  executor,  1876. 

where  testator  directed  that  executor  should  not  be  compelled  to 

account,  1877. 
notwithstanding  account  in  spiritual  court,  1877. 
if  there  are  several  executors,  and  some  admit  assets,  an  account  may 
be  decreed  against  the  rest,  1893,  n.  (/i). 
in  the  probate  court,  1960.     See  Inventory. 
who  may  compel  executors  to  render,  1950. 
practice  as  to,  1951. 
action  of, 

for  executor,  696. 
against  him,  1828. 
executor's  accounts,  1744,  et  tcq.    See  Alloimnces. 
duty  of  executor  to  keep  clear  accounts,  1890,  1891. 
costs  of  furnishing,  1891. 
he  shall  account  for  all  profits,  1744. 
of  a  lease,  1744. 

of  occupying  buildings  at  less  than  fair  rem,  80 J,  n.  {d). 
of  the  tiade  of  testator,  1744—1748. 
of  the  purchase  of  legacies,  1749,  n.  (o).    See  806,  807, 1922, 

n.  (71). 
of  a  sole,  Ac.  to  himself,  1748,  1749. 
of  compounding  debts  or  mortgages,  1748,  1749. 
of  tlie  purchase  of  the  equity  of  redemption  of  au  estate  in  mort- 
gage to  the  testator,  1749. 
of  private  speculations,  1749. 
in  what  cases  charged  with  interest,  1749 — 1759., 

how  computed,  1751 — 1759 
charges  and  expenses  should  be  included  in  and  not  in  bill  of  costs, 
1813. 

ACCOUNT  DUTY.  508,  et  aeq. 
See  Probate  Duty. 

ACCOUNT  STATED, 

executor  may  declare  on,  as  executor,  762. 

whether  of  money  due  to  testator,  or  to  1dm  as  an  executor,  762. 
executor  may  be  sued  on  as  executor,  1662. 

ACCOUNTANT-GENERAL, 

office  of,  abolished  and  duties  transferred  to  Paymaster-Gcneml,  1263, 
n.  {k),  1817  n.  (A). 

ACCRUING  SHARES, 

whether  they  go  to  survivor  with  the  original  shares,  1082. 

ACCUMULATIVE  LEGACIES, 

doctrine  of,  1155,  et  tcq.    See  Cumulative  Legacies. 

ACTION.     See  BemedUs,  Revivor,  Executor,  liability. 

what  rights  of  action  pass  to  an  executor,  &c.,  695,  et  seq. 
how  far  executor  represents  testator  in  his  contracts,  696. 
exceptions,  697,  n.  (h),  733,  735.     See  722. 
joint  choses  in  oction,  733. 
clioses  in  action  assigned  by  deceased,  784. 
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ACTION— conitnttcd. 

what  rights  of  action  pass  to  an  executor,  &c. — eontinved. 
ancient  rule,  actio  personalis  moritur  cum  pcrsond,  697. 
alteration  of  the  rule,  697—700. 
actions  for  torts  to  the  person  do  not  survive,  700. 
action  against  any  person  causing  the  death  of  tlio  testator,  by 
neglect,  stat.  9  i  10  Vict.  c.  93,  703—700. 
stat.  43  &  44  Vict.  c.  42,  limited  amount  of  compensation  to 
personal  representative  of  workman  killed  against  employi-r, 
707,  708. 
stat.  27  &  28  Vict.  c.  95,  s.  1,  706. 
actions  for  torts  to  tlie  freehold  or  chattels  real,  700 — 703. 
stat.  3  &  4  Wm.  IV.  c.  42,  702. 
whether  survives  to  executor  against  hundred  for  injury  by 
riot  to  leasehold  premises,  702. 
actions  ex  quasi  contractu,  708,  709. 
in  actions  on  contracts,  how  far  rule  applies,  709,  et  scq. 

where  the  breach  was  an  injury  to  the  person  of  testator,  709. 

to  a  third  person,  717. 
upon  covenants  respecting  land,  710—717.    See  Covenant. 
contracts  respecting  land  not  under  seal,  713. 
covenants  bjr  executor  of  revereioner  for  years,  717. 
choses  in  action  of  wife,  736,  et  scq.    See  Husband  and  JFi/e, 
what  actions  accrue  to  executor  after  testator's  death,  760,  ct  scq. 
for  torts  done  in  executor's  time,  760. 

whether  he  has  been  in  actual  possession  or  not,  760. 
he  may  sue  :is  executor  or  individually,  761. 
or  in  both  capacities,  767,  1833. 
on  contracts  made  with  executor,  762. 
he  may  sue  as  executor, 

on  an  account  stated,  762. 

for  money  lent,  762. 

for  money  had  and  received,  702. 

for  money  paid,  768,  763. 

for  goods  sold  and  delivered,  763,  764. 

for  materials  found,  763. 

for  work  and  labour,  763. 

as  indoi-see  or  holder  of  a  bill,  704. 

as  payee  of  a  note,  764. 

whenever  the  money  recovered  will  be  assets,  764,  765. 

but  all  the  executors  cannot  sue  on  a  contract  made  with 
one,  notwithstanding  the  money  recovered  will  be  assets, 
766. 
not  on  bond  to  himself,  765. 
to  recover  back  mouey  the  payment  of  which  is  a  devastavit, 

766. 
on  a  judgment,  766. 

claims  by  or  against  executor  as  such  may  bo  joined  with 
claims  against  him  personally,  767,  1S33. 
suits  accruing  in  executor's  time  on  contracts  with  testator,  767. 

with  testator  and  his  assigns,  768. 
suits  accruing  in  executor's  time  by  remainder,  769. 
by  condition,  769. 

when  the  executor  of  the  pledgor  may  redeem,  769. 
wiiat  rights  of  action  survive  against  an  executor  or  administrator,  1593, 
ct  fcq. 

See  Remedies,  Executor,  liability . 
in  matters  of  contract,  1593 — 1599. 
to  do  a  collateral  act,  1594. 
though  not  named,  1595. 
accruing  after  testator's  death,  1505,  1696. 
where  contract  was  personal  to  testator,  1596 — 1599. 
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ACTION— confenwerf. 

what  rights  of  action  tuivive  against  an  execator  or  administrator— con- 
Untied. 
in  matters  of  tort,  1600—1609. 

rule,  actio  personalis  moritur  cum  persond,  1600. 
examples  of  the  rule,  1600,  et  seq. 
modification  of  the  rule  by  3  &  4  Wm.  IV.  c.  42,  1607. 
the  executor  may,  in  many  cases,  be  made  liable  by  suing 
him  in  form  ex  contractu,  1602—1607.     fje  1600,  n.  (i). 
against  executor,  &c.,  of  rector,  for  dilapidations,  1609 — 1613. 
for  breaches  of  trust,  1613. 
on  debts  of  record,  1614. 
ou  joint  contracts,  1614,  1663,  n.  (i). 

liability  of  executor  in  case  of  partnership,  1618 — 1625. 

of  deceased  shareholders  in  public  companies,  1203,  1625— 
1629. 
on  covenants  concerning  the  realty,  1629 — 1631. 
on  contracts  between  landlord  and  tenant,  1204,  n.  (I),  1631,  et  seq. 
personal  liability  of  executor, 

for  rent  in  his  own  time,  1633,  et  seq, 

for  repairs,  1640—1642, 

for  continuing  to  occupy  promises  held  by  testator  from  year 

to  year,  1642 
for  the  occupation  by  co-executor  of  lands  demised  lor  years, 
but  not  by  deed,  1642. 
liability  of  executor  for  party  walls,  1643. 
as  to  apprentices,  1649,  1650. 
as  to  a  poor  rate  and  a  church  rate,  1651. 
as  to  debts  of  husband  and  wife,  1652 — 1656. 
as  to  an  action  for  work  and  labour,  with  a  view  to  a  legacy,  165G. 
on  continuing  guarantee  of  testator,  1660. 
fines  for  admission  to  copyhold  lands,  &c.,  1657. 
set.  fa.  to  executor  of  Judge  to  certify  a  bill  of  exceptions,  1657. 
ceHiorari  to  executor  of  coroner  or  justice  to  certify  a  record,  1657. 
against  executor,  &c.,  in  respect  of  his  own  contracts,  1661,  ct  seq. 
liability  as  executor,  1661—1666. 

personally,  1666,  et  seq, 
on  a  devastavit,  1690,  et  seq.    See  Devastavit. 
does  not  lie  at  law  against  an  executor  for  a  legacy,  1828 — 1830. 
except  in  consideration  of  forbearance,  1670. 
or  for  a  specific  legacy  after  assent,  "if '19. 
or  where  he  ceases  to  hold  the  legacy  as  executor,  1829, 1830. 
nor  for  a  distributive  share  under  the  statute,  1828. 
for  recovery  of  land.    See  ^'ectnunt. 

ADDITIONAL  LEGACIES,  1155,  et  seq.     See  Cumulative  Legacies. 

ADEMPTION, 

implied  revocation  of  will  by,  161. 

cannot  be,  if  executor  appointed,  162. 

ADEMPTION  OF  LEGACIES, 
by  inconsistent  legacy,  1183. 
of  specific  legacies.     See  175 — 178,  n.  (/). 
of  a  debt,  1184— 11<56. 
of  stock,  1187— 1139. 
of  partnership  share,  1189. 
of  goods,  1189. 

not  by  pawning,  1189. 
when  by  removal,  1189 — 1191. 
of  terms  for  years,  1191. 

by  surrender  and  taking  new  lease  under  old  law,  1192.    Seo 

178,  n.  (t). 
effect  of  Wills  Act,  1192,  1193. 
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ADEMPTION  OF  LEGACIES— coMinued. 
of  demonstratire  legacies,  1183. 
of  legacies  given  as  portions,  1194,  et  seq. 

by  a  testator  in  loco  parentis,  1199,  et  seq, 
revival  of  adeemed  legacy,  1157,  ii.  (o). 
as  to  wills  made  after  January  1,  1888,  1192,  1193. 
distinction  between  and  satisfaction,  1168,  n.  (r),  1195,  ibid.  n.  (i)- 

ADMINISTRATION.     See  Administrator-  Court  of  Probate. 
what  anionnta  to  an  act  of  by  executors,  228 — 231. 
expenses  of,  850,  851. 

OiUGiN  OF,  339,  et  seq. 

Ancient  prerogative  cf  the  crown,  339. 
transfprred  to  the  prelates,  340. 
by  stnt.  Westminster  2,  Ordinary  bound  to  pay  debts  of  intestate, 

340. 
by  31  Edw.  III.  stat.  1,  administration  to  be  granted  to  next 

friends,  341. 
the  jurisdiction  of  Ecclesiastical  Courts  to  grant  administration 
now  exercised  by  Probate  Division  of  High  Court  of  Justice, 
239,  341,  342. 
Gkant  of  Letters, 

penalty  by  stat.  55  Geo.  III.  for  acting  without  letters,  840. 
in  whith  of  the  spiritual  courts  it  was  to  be  obtained  under  the  old 
law,  236,  237. 
archbishop's  prerogative,  by  reason  of  bona  notahilia,  237.    See 

Bona  notabilia. 
when  a  grant  need  not  bo  obtained,  392,  ct  seq. 
in  the  case  of  seamen  or  marines,  392,  ct  seq.     See  Seamen.  \ 
will  not  be  granted  on  executor's  consent,  "232,  n.  {p). 
cannot  be  a  grant  if  there  is  an  executor,  444. 

but  may  be  if  thei'e  is  another  administrator,  444. 
To  whom  general  administration  is  to  he  granted,  346,  ct  seq. 
Husband's  right  to  be  his  wife's  administrator,  346 — 350. 
unaltered  by  Married  Women's  Property  Act,  347. 
where  the  marriage  was  voidable,  348, 
where  it  was  void,  348. 
wife  dying  after  a  protection  order,  348. 

alter  dissolution  of  marriage,  349,  n.  (7n). 
after  judicial  separation,  349,  n.  (m). 
husband  convicted  of  bigamy,  349. 
husband  a  bankrupt,  349. 

husband  dying  baforo  he  obtains  administration,  349 — 351. 
husband  and  wife  drowned  in  the  same  ship,  351.    See  402, 

742,  1072,  1136. 
when  controlled  by  will  of  wife  in  cases  not  affected  by 
Married  Women's  Property  Act,  352. 
law  since  that  act,  352. 
where  wife  is  executrix  of  another,  352. 
"Widow's  riglit  to  be  husband's  administratrix,  352. 

the  ordinary  miglit  giant  to  her  or  next  of  kin,  or  to  them 
jointly,  352,  353. 

both  jointly  or  both  separately,  353. 
the  election  of  the  court  is  m  favour  of  llio  widow,  353. 

when  she  may  be  set  aside,  354. 
divorced  a  mcnsd  et  thoro,  355. 
second  wile's  right  after  divorce  by  foreign  law,  364. 
Right  of  next  of  kin,  355,  el  s'o.     See  Next  of  Kin. 
who  are  next  of  kin,  355 — 361. 
relations  by  mothei's  side  equally  entitled  with  those  of 

father's,  358. 
half-blood  not  excluded,  359. 
])rimogeniture  gives  no  right  to  preference,  359,  363 
females  equally  entitled  with  males,  360. 
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ADMINISTRATION— OMiimwrf. 
Gkant  or  L¥:rTERS— continued. 

To  whom,  (feneral  administration  is  to  be  granted — eontiniud. 
Kight  of  next  of  lAa—ei/ntinticd. 

parties  contesting  must  proceed  pari  passu,  361. 

secus,  where  administration  already  obtained  by  one, 
499. 
several  next  of  kin  in  equal  degrees,  362,  ei  scq. 

administration  granted  to  him  whom  the  majority  of 
interests  desire,  362. 
exception  as  to  half  blood,  363. 
a  men  used  to  business  preferred,  364. 
primogeniture,  363. 

a  sou  preferred  to  a  daughter,  363. 
next  of  kin  also  a  creditor,  304. 
next  of  kin  a  bankrupt,  364. 
right  of  husband  to  administer  to  wife  will  not  pass  to 

his  trustee  in  bankruptcy,  364. 
next  of  kin  a  lunatic,  364. 
the  court  prefers  a  solo  administration,  364. 

never  forces  a  joint  one,  364. 
when  an  administrator  is  once  appointerl,  another  of  tliu 
same  degree  cannot  come  in,  364. 
where  a  party  entitled  to  odmiuistration  is  resident  abroad, 

364. 
next  of  kin  excluded  when  they  have  no  interes*,  373. 
next  of  kin  dying  before  administration  granted,  his  repre- 
sentative entitled,  374,  411. 

but  payment  to  next  of  kin  no  answer  to  an  action 
by  his  representative  as  administrator,  375. 
next  of  kill  cannot  be  compelled  to  take  out  letters,  though 

he  has  udmiiiistcred,  375. 
administration  granted  to  attorney  of  nest  of  kin,  376. 

what  is  sutticient  authority  to  entitle  the  attorney  to 

apply,  376,  n.  (m).     See  Attortiet/, 
liability  of  attorney  to  he  sued,  377. 
next  of  kin  renouncing,  may  retract,  390. 
to  a  creditor,  377,  ct  seq.     See  Creditor. 

even  though  his  right  of  action  statute  barred,  378,  895. 
bond  required  from,  378. 
citation  of  next  of  kin,  378,  379. 
one  creditor  preferred  to  another  on  terms,  379. 
affidavit  of  aniount  of  property,  379. 
creditor  a  mortgagee,  .380. 
who  is  to  be  considered  a  creditor,  380,  381. 
next  of  kin  cannot  oust  him  when  appointed,  381. 
when  appointed  he  may  oppose  an  interest  or  contest  will, 
3S2. 
to  a  debtor,  1177. 
to  a  iMjrson  without  interest,  382. 

letters  ad  colligendum,  382,  383. 
the  Court  of  Probate  may  appoint  an  odministrator  not  other- 
wise entitled,  20  &  21  Vict.  c.  77,  s.  73,.  384,  ctscq. 
where  a  person  shall  die  intestate  or  without  an  executor 

willing  and  competent  to  take  probate,  384. 
or  where  the  executor  is  resident  out  of  the  United  Kingdom, 

384. 
such  appointment  to  appear  in  the  ooth  of  the  administrator 

and  administration  fetters  and  bond,  385,  386. 
court  will  not  appoint  under  this  section  without  speciul 

circumstances,  384,  n.  (.«). 
instances  of  such  circumstances,  384,  n.  («). 
will  not  as  a  rule  gi'ant  administration  under  this  section  to 
t>erson  otherwise  entitled,  386,  n.  (s). 
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AOmmSTRATlO^ -continned. 
Gbamt  of  Lettehs — continued. 

To  whom  general  administration  is  to  he  granted — coiiitinued, 
citation  of  party  having  prior  right, 

requisite  (or  conRent)  before    administration   granted    to 

onother,  378,  n.  {n),  386. 
how  citations  are  to  be  served,  379,      ' 
of  proj)erty  out  of  this  country,  366. 
of  tlio  effects  of  a  foreigner,  365,  1389,  et  seq. 
to  a  person  domiciled  out  of  this  country  of  property  here,  366, 

1389,  et  seq. 
foreign  consuls  may  administer  to  estates  of  foreigners  dying 
here,  367. 
rights  and  liabilities  of  foreign  administrators,  S67 — 369, 
1523,  etseq. 
of  the  etfects  of  a  bastard,  369,  et  seq. 
of  the  etl'«cts  of  a  person  without  kindred,  369,  et  seq. 
of  the  etfects  of  a  felon,  373. 

where  the  Queen  is  entitled,  administration  to  be  granted 
to  the  solicitor  of  the  treasury,  371. 
What  is  sufficient  proof  of,  1794. 
Of  the  mode  of  granting  letters,  389,  et  seq. 
by  what  instrument,  389. 
form,  389. 

time  ui  granting,  389,  390. 
after  three  years,  389. 
renunciation,  when  it  may  be  retracted,  390. 
of  estates  under  £100  through  the  County  Court,  390,  391.    See 

County  Court. 
subsequent  grant  of  to  be  made  where  original  grant  registered, 
246. 
With  the  will  annexed,  399,  et  sea. 
when  necessary,  205,  399,  ibid.,  ri.  (c). 

will  not  be  granted  until  the  executor's  refusal  of  probate  has 

been  recorded,  232,  n.  (p),  399,  n.  (h). 
instances  of  quasi  iniestacy,  399. 

cases  not  within  the  statute  of  administration,  400. 
after  the  executor  has  administered,  227,  228,  234,  n.  (i/),  408,  cf.  275. 
when  graiitcd,  a  legatee  and  next  of  kin  may  call  on  the  adminis- 
trator to  prove  will  in  solemn  form,  278. 
to  whom  to  be  granted,  400 — 107. 

a  person  entitled  cannot  bo  compelled  to  take,  though  ho  has 

intermeddled  with  the  estate,  275. 
to  him  who  has  the  greatest  interest,  400. 
residuary  legatee  prefermd  to  next  of  kin,  401. 
even  where  there  is  no  residue,  401. 
or  he  is  only  a  trustee,  401. 
his  representative  has  the  same  right,  402,  403. 
no  legal  right  to  the  grunt,  403. 

but  where  the  same  person  is  next  of  kin  and  residuary 
legatee,  and  the  executors  renounce,  administration  cuvi 
testament')  anneov  must  be  granted,  403,  n.  (y). 
to  next  of  kin,  if  there  is  no  residuary  legatee,  or  he  declines,  403. 

he  niiiy  be  excluded  if  he  has  no  interest,  404. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  404. 
to  a  legatee  for  life  rather  than  to  a  legatee  substituted,  404, 

n.  (<•). 
what  citations  are  necessary,  405,  493,  n.  (i). 
when  the  executor  resides  abroad,  administration  will  be  granted 
to  his  attorney,  406.     See  Attorney. 
the  lettnr  of  attorney  may  bo  revoked  after  administration 
granteil  and  the  executor  obtain  probate,  406. 

conse(iuence  of  the  return  of  the  executor,  406,  407. 
couuequtince  of  death  of  executor,  407. 
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ADMINISTRATION-coH<»i((«/. 

WiTR  THE  WILL  ANNEXED — continued. 
to  whom  to  bo  granted — contiaiud. 

not  to  the  executor,  407. 
the  aJiuiuistrator  cannot  comincnco  an  action  Loforo  letters,  342, 

n.  ip). 
revocation  of,  493,  494.     See  487,  el  seq.  and  Revocation,  intra. 

De  bonis  non,  408,  ct  seq. 
with  the  will  annexed, 

where  solo  or  surviving  executor  dies  after  \>robato  intestate,  408. 

not  where  sole  executor  dies  without  i)roving,  408. 
where  one  alone  of  several  executors  proves  and  dies,  408. 
who  is  entitled  to,  410. 
not  necessary  where  there  is  an  administration,  durante  minori- 

tale  of  the  executor  of  an  executor,  410. 
necessary  in  case  of  executor  of  executor  if  original  will  not 
proved  here,  409. 
upon  the  death  of  an  administrator,  411, 
of  one  of  several,  411. 
of  a  surviving  or  sole  administrator,  411. 
who  is  entitled  to,  412—414.     See  381,  n.  (c). 
citation  of  next  of  kin  before  grant  of,  414. 
may  sue  on  a  bill  of  exchange  delivered  to  administrator,  764 
when  administrator  entitled  to  rent  ves'irved  on  an  underlease  by 

executor,  568,  791. 
may  get  execution  on  judgment  obtained  by  former  executor,  &e., 

779,  792,  793. 
estate  of  administrator  de  bonis  no:;,,  788,  et  scq.    See  Estate. 
power  of  administrator  de  bonis  non,  831. 

he  cannot  distrain  for  rent  reserved  to  executor  of  administrator, 
800. 
title  of,  how  proved,  1794,  1795. 

DunANTE  MINOniTATK,  416,  ct  scq. 
when  necessary,  416. 

minor  a  foreigner,  387,  388,  420. 
to  whom  it  must  be  granted,  417 — 421. 

not  within  stat.  21  Hen.  VIII.  c.  6,  417—421. 

court  has  discretion  as  to  person,  417. 
to  the  guardian,  417 — 420. 

sometimes  excluded,  418,  419. 
court  not  bound  by  choice  of  the  minor,  419. 
rules  of  court  as  to  grants  to  guardians,  419,  420. 
when  the  widow  is  tio?i  compos  and  sou  a  minor,  421. 
when  it  determines,  421 — 423. 

scire  facias,  who  shall  then  have,  423. 

proceedings  substituted  for  scire  facias,  by  the  Judicature 
Acts,  774,  et  scq. 
effect  of  determination  on  action,  774,  ct  seq. 
what  acts  the  administrator  durante,  &u.,  can  do,  423.    See  434, 

"■  (/)• 
exercise  of  power  of  sale,  434,  n.  (/). 
in  an  action  by  him  the  niinurity  must  be  averred,  424. 
secus  in  an  action  against  him,  424. 
pleas  by  an  administrator  durante,  &c.,  424. 

liability  of  administrator  after  office  determined,   425 — 427.      See 
1913. 
to  creditors,  425. 

to  a  subsequent  administrator,  426. 
to  infant  when  of  age,  426. 
to  deliver  an  inventory,  845.  846. 
liability  of  infant  on  judgment  against  administrator,  427. 
of  executor  of  executor,  205,  n.  (d),  427. 
power  of  administrator,  832. 
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ADMINISTRATION— con/t«H«i. 
Pendente  lite,  427,  el  acq. 

the  court  of  probate  has  power  to  grant,  427,  428. 
nlso  receivers  of  real  estate,  429. 

may  require  security  from  the  receiver  of  real  estate,  429. 
when  such  a  grant  may  be  made,  430. 
whether  it  will  be  granted  pending  a  suit  in  a  foreign  court  to 

a  person  appointed  by  that  court,  366,  n.  (o). 
of  wiiat  the  court  must  be  (>atisfiod  before  granting,  430. 

will  appoint  an  administrator  in  all  csises  in  which  the  Court  of 

Chancery  appoints  a  receiver,  430. 
the  administrator  must  be  an  indifferent  person,  430. 

is  not  to  be  considered  the  mere  nominee  of  the  ])artics, 

431. 
his  power,  431,  832. 
exercise  of  power  of  sale  by,  428,  432. 
has  no  power  to  distribute  residue,  428. 
has  no  business  to  construe  the  will,  431,  ii.  (r). 
a  receiver  will  not  be  appointed  by  Chancery  Division  if  an 
administration  pendente  lite  might  be  obtained,  432,  433. 
practice  of  old  Court  of  Chancery,  432. 
administrator  not  liable  to  interest  upon  a  balance  in  his  hands 

during  suit,  432. 
might  have  been  compelled  to  deliver  an  inventory,  although  a 
bill  for  a  discovery  had  been  filed  against  him  in  Chancery  by 
another  party,  846. 
remuneration  to  administrators  and  receivers,  431. 
lis  pendens  includes  an  appeal  to  the  House  of  Lords,  429. 
administrator  not  liable  to  interest  on  balance  in  his  hands 
pending  suit,  1751,  n.  (c). 

Durante  Absentia,  433,  el  scq.    See  Altotney. 
at  common  law  before  probate,  433,  434. 

such  administrator  can  assign  projierty  of  deceased,  434. 
after  probate  or  letters,  &c.,  by  stat.  38  Geo.  HI.,  434,  ct  tcq. 

the  statute  applies  where  executor  is  out  of  reach  of  process,  43". 
form  of  affidavit  and  of  letters  of  administration,  436. 
effect  of  return  of  executor,  406,  437. 
effect  of  deatli  of  executv^  i;  438. 

what  the  administrator  must  allege  in  his  statement  of  claim,  439. 
admissions  of  executor  not  evidence  against  administrator,  439. 
power  of  administrator,  832. 
exercise  of  power  of  sale  by,  434. 
where  administrator  party  in  a  suit,  stock  may  be  transferred  into 

name  of  paymaster-general  to  abide  order  of  court,  436. 
executor  returning  to  be  made  party  to  suit,  436. 

Temporary  and  limited  administrations,  415,  el  seq. 

not  to  be  granted  without  consent  or  citation  of  persons  entitled  to 

general  grant,  4tl6. 
a  person  entitled  to  general  grant  not  to  take  a  limited  one,  416. 
relation  of  special  to  general  administrator,  447,  448. 
cum  testamcnto  annexo,  439. 
when  executor  becomes  non  compos,  188,  441. 
in  case  of  executor  limited  as  to  time,  199,  200,  440. 
limited  till  a  will  be  transmitted  to  England,  440. 
limited  for  receiving  and  investing  dividends,  &c.,  440. 
limited  till  arrival  of  executors,  441,  n.  (&). 
limited  till  a  lost  will  the  contents  of  which  are  not  known  is  found, 

441. 
limited  during  the  incapacity  of  executor  or  administrator,  or  next 

of  kin,  441—444. 
granted  though  not  found  lunatic  by  inquisition,  441. 
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ADMINISTRATION— c(m<tHu«rf. 

Tempouauy  and  limited  administrations — continued. 
limited  to  a  pnrtiuiilar  siibjuct,  444. 
to  assign  a  trust  ti-rni.  445. 
to  a  particular  legacy,  445. 
limited  to  substautiate  proceedings  in  equity  (administrator  ad  litem) 
446—449. 
power  of  such  administrator,  448. 
not  suflicient  representation  of  estate  in  general  administration 

action,  1915. 
revocation  of  snch  administration,  497.    See  Revocation,  infra, 
limited  to  a  particuliir  plact;,  451. 
ecderonim  representation,  449. 
citation  of  party  entitled  to  general  grant,  449 — 451. 

Bond,  452,  et  scq. 

Stat,  of  22  &  23  Car.  II.,  452. 
conditions  of  bond,  452,  453. 
practice  under  the  old  law,  466. 

separate  bonds  not  allowed,  461. 

how  innny  breaches  may  be  assigned,  458. 

defendiint  cannot  i)Iead  payment  of  money  into  court  as  to  some 
of  the  breaches  and  perforniance  us  to  the  rest,  458,  n.  {n). 
22  &  23  Car.  II.  repealed  by  Conrt  of  Probate  Act,  453,  464. 

persons  to  whom  administration  shall  be  granted  under  Probate 
Act  shall  give  bond  to  the  judge,  454. 

penalty  on  bond,  454,  455. 

court  may  reduce  penalty,  454,  ibid.  n.  (i). 
power  of  court  to  assign  bond,  455,  456. 
form  of  bond,  466. 

what  is  a  breach  of  the  condition  of  a  bond,  456,  457. 
separate  bonds,  455,  ibid.  n.  {d). 
how  far  eijuity  will  relieve  against  forfeiture,  458. 
hy  administrator  pendente  lite,  459. 
wlien  administrator  is  out  of  Engliuid,  459,  462. 
when  minor  comes  of  age,  469,  4G0. 
justification  of  sureties  to,  460. 

when  sureties  may  be  dispensed  with,  458,  ibid.  n.  {q). 
court  cannot  dispense  with  bond,  459,  n.  (17). 
administration  bond  by  attorney  of  next  of  kin,  462. 
administration  bond  by  a  third  person  for  a  wife  entitled  to  adminis- 
tration when  Imsband  refuses  to  execute  one,  462,  ibid,  u,  ()/t). 
■who  are  to  attest  the  bond,  463. 
number  of  sureties  and  amount  of  bond,  463. 
preparation  of  bond,  463. 
sureties  to  be  responsible  persons,  463. 
original  sureties  will  not  be  discliarged  and  others  substituted, 

462. 
bonds  given  before  January  11,  1858,  to  remain  in  force,  457. 

ErFECT  OF  LETTEIW,  464 — 486. 

as  to  wliat  facts  conclusive,  464 — 476. 

in  what  cases  e(|uity  will  interfere,  467,  et  seq. 
cases  where  not  conclusive,  476,  et  scq. 

alterations  in  the  law  as  to  tlie  effect  of  probate  on  real  estate  since 
tlio  Court  of  Probate  Act,  478,  et  seq.     See  Probate. 

Revocation  of  letters,  487,  ct  seq. 
upon  citation,  487. 
uiM>n  appeal,  488 — 490.     Sco  Appeal. 
after  grant  no  one  may  sue  as  executor  until  grant  is  recalled  or 

revoked,  487. 
second  grant,  without  revoking  the  first,  490. 
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ADMINISTRATION— OT)i<i/iiw,i. 

liKVOOATION   OF   I.KTIEIW — ContillUfid. 

what  aro  sufBuiuiit  grouniU  for,  4i»'2— 19(3. 
when  granted  to  next  of  kin,  4!)'2. 

to  one  not  next  of  kin,  403. 
when  grunted  citm  tcstamoUij  annexo,  493,  494. 
vo-gnint  ad  cuiidcm,  494. 
what  aro  not  sufficient  grounds  for,  496 — 498. 
party  in  possession  of  administration  not  bound  to  propound  his 

interest,  till  the  other  side  hoa  cstablislied  his  own,  499. 
ellect  of  revocation,  .100,  ct  seq. 
where  the  grant  is  void,  501. 
voidable,  602. 

test,  whether  void  or  voidable,  504. 
jiayinent  to  au  administrator  under  a  void  grant  is  a  discharge, 

600  604. 
loud  fide  i)ayment8  under  revoked  grants,  valid,  500. 
under  invalid  grants  to  be  protected,  500,  504. 
abatement  of  suit  under  old  law,  605. 

recouping  for  debts  paid,  &i!.,  in  a  course  of  administration,  500,  606. 
jiroper  plea  by  administrator  after  administration  revoked,  506,  507. 
uy  Probate  Act  suggestion  to    bo    made  on  record  and  suit  to 

continue,  605. 
practice  under  Judicature  Act,  505. 
no  abatement  of  suit,  505. 
order  to  carry  on  y)roceedings,  505,. 

after  judgment  leave  to  issue  execution  may  bo  obtaineJ,  505, 
Expenses  of, 

in  what  order  payable,  850,  851. 
Stamp  Duty  ox  Letteu.s,  508,  cl  seq.    See  Probate  Duly. 
To  Seamen  and  Maiunes,  392,  et  acq.    See  Seamen. 

ADillNISTRATION  ACTION, 
meaning  of,  1903. 

commencement  of,  does  not  prevent  executor  aliening  assets,  811. 
decree  in,  effect  of,  1707,  n.  (6),  1899. 
oi-der  for  sale  in,  alfects  conversion  of  realty,  580,  n.  ()t). 
Hum  under  £20  will  be  distributed  to  next  of  kin  witliout,  12S.5. 
in  ease  of  foreign  assets,  1623 — 1531. 
new  practice  as  to,  1810,  1903,  1905,  1900. 
]iartial  administration,  1810. 

grounds  on  wliich  court  orders  general  administration,  1811,  18li 
what  will  bind  creditors,  1811. 
order  for  general  administration  must  be  made  by  judge  in  person,  1812. 

may  bo  made  subject  to  proviso  limiting  proceedings  under,  1812. 

may  be  postponed  till  delivery  of  accounts,  1812,  1813. 
costs  of,  851,  1813.     See  Costs. 

take  prioiity  ov(!r  those  in  probate  action,  1936,  n.  {I). 
how  commenced,  1903. 
when  it  may  bo  by  originating  sumnious,  1903,  1904.    See  Onginathij 

Summons, 
proceedings  before  representation  obtained  must  be  by  writ,  1904. 
tow  objection  to  want  of  jurisdiction  must  be  taken,  1904. 
notice  of  intention  to  raise  Statute  of  Frauds,  1905. 
practice  in,  1905. 

when  can  be  brought  in  County  Court,  1906. 
creditor  suing  on  behalf  of  himself  and  all  other  crcditoi's,  1906,  1007. 

when  he  must  so  sue,  1908. 
staying  proceedings  in  another  action,  1908,  1910, 

what  governing  question  is,  1908,  1909. 

general  practice  as  to,  1909. 

where  decree  wrongly  obtained,  1909. 

conduct  of  proceedings,  1909. 
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ADMINISTRATION  ACTION— Cfm/miwd. 

transfer  of  actions  whoro  administration  onler  mailo,  1910. 

cie<litor'8  costs  after  transfer,  1910,  1011. 

discretionary  transfer  to  Kankniptcy  Court,  l"ia. 

order  for  administration  cannot  be  niado  iu  absence  of  personal  retiro- 

sentative,  1912.     See  1827,  n.  (c),  1914. 
parties,  1913—1918.     See  Parties. 
what  executor  liable  for  under  usual  administration  decree,  1801. 

where  on  footing  of  wilful  default,  1891,  et  scq. 
how  croiiitor  may  sue  for  administration  of  personalty,  1906,  1907. 

how  for  administration  of  realty,  1908. 
after  decree  every  creditor  deemed  before  court,  1916. 
until  decree  phuntilf  is  dominus  litis,  191.5. 
where  ))ersonal  reMresentative  refuses  to  sue,  1918. 
where  uroditor  entithfl  to  follow  assets,  1918. 
procedure  on  dealh  of  one  of  several  co-plaintifTs  ir  »  creditor's  action, 

1918. 
how  absent  persons  may  be  bound,  1919,  el  seq, 
oixier  for  one  member  of  a  class  to  represent  others,  1920. 

form  of  order,  1920. 

indorsement  of  writ,  1920. 
judgment  binding  on  persons  represented,  1921. 

trustees,  executors,  and  administratora  mny  sue  and  be  sued  as  rcprc- 
sen'.ing  estate,  1921. 

except  where  they  are  accounting  parties,  1921. 
costs  of  persons  appearing  under  representation  order,  1921. 
wl)o  can  obtain  adniinistratiou  order  against  e""cutor  without  serving 
other  jiersons,  1921. 

ADMINISTRATOR.     See  Administration— Exccu 
origin  of  oHire  of,  341. 
who  are  incapable  of  being,  387 — 389. 
derives  his  title  wholly  from  tha  court,  342. 
cannot  take  as  assignee  by  puiohaso,  616. 
cannot  be  sued  jointly  with  exi.cutor  dc  son  tort,  217. 
cannot  exist  if  there  be  executor,  444. 

but  may  bo  two  grants  of  administration,  444. 
Power  of, 

equal  to  and  with  that  of  an  executor,  TS.").     But  see  1694,  1695. 

co-administrators,  to  bind  their  companions,  820. 

survives  to  his  companion  if  administration  granted  to  more  thnii 
one,  821. 
Duties  of,  835,  et  seq.     See  Executor, 

as  to  distribution  under  the  statute,  1377,  ct  seq.     See  Distribution. 
under  the  customs,  1403. 

as  to  payment  of  residue,  1401. 
what  mny  be  done  by,  before  letters  granted,  342,  et  scq.     See  Probate. 

he  could  not  commenc  an  action  at  law,  342. 
but  he  might  filu  a  bill  in  Chancery,  342. 

semble,  practice  not  altered  by  Judicature  Act,  343. 

a  release  not  binding,  343. 

assignment  not  valid,  343,  344,  n.  (c). 

instances  of  relation  of  letters  to  death  of  intestate,  344,  346,  1678. 

liable  on  promise  made  before  letters,  1667,  1678. 

if  possessed  of  intestate's  goods  before  letters  granted,  the  court  will 
require  him  to  find  security,  345. 

admissions  by,  whether  binding,  1795,  1796. 
Kstatc  of.     See  Estate, 
rights  of  foreign  administrators,  365,  et  scq, 
legacy  to,  991,  ct  scq. 

as  such,  whether  he  can  in  any  way  take  beneficially,  1002,  ct  scq. 
See  1541. 
what  are  assets  in  his  hands,  1618,  et  seq.    See  Assets, 
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ADMINISTRATOR-con^jntMrf. 

Liability  of.    8eo  ExeeiUor,  Actiont,  Remedies. 

with  tho  will  aiinuxod,  399,  et  seg.     See  AdminUlration. 

title  of,  how  proved,  1794. 

adminiatrator  of  executor, 

does  not  represent  first  testator,  204. 

cannot  sue  for  double  volue  of  lands  held  over,  though  tho 
tenant  has  attorned  to  him,  204,  n.  (t). 
administrator  durante  minorilaie  of  e.xecutor  of  executor  represent* 
fii-st  testator,  205,  n,  {d). 
executor  of, 

who  has  underlet,  his  right  to  rent,  800,  801. 
he  cannot,  however  distrain,  801. 
administrator  orf  litem,  446—448, 1915. 

may  often  be  dispensed  with  under  0.  16,  r.  46,  446,  n.  (x). 
adniiiiistrntor  de  son  tort. 

the  law  knows  no  such  appellation,  217,  n.  (y). 

his  agreement  as  such  will  not  bind  him  though  he  subsequently 

becomes  rightful  administrator,  343.     But  see  1678,  ibid.  u.  (m). 
payments  made   by  liim  to  rightful  administrator,   after  suit  for 
account,  not  allowed,  219. 


'i 


ADMIRALTY, 

its  power  of  disposition  of  effects  of  deceased  seamen,  392,  et  acq. 
Stamen, 


See 


ADMISSION, 

made  by  executor,  &c.,  before  appointment,  whether  receivable  against 

him  as  executor,  179.5,  1796. 
of  one  of  several  executors  will  not  bind  the  others,  1796.     See  1893, 

n.  {h). 
of  assets,  what  is,  and  tho  effect  of  it,  1892—1896.    See  Assets. 


ADVANCEMENT.     See  Distribution. 
of  children  by  their  father, 

provision  of  ctat.  22  &  23  Car.  II.  c.  10,  respecting,  1369,  et  acq 
extends  only  to  advancement  hy  fathers,  1370, 
by  settlement  of  land,  1371. 

what  is  such  an  advancement,  1371,  1372. 
provision  of,  out  of  personal  estate,  1372 — 1377. 
what  is  so  considered,  1373 — 1375. 
what  is  not,  1375—1377. 
out  of  legacy  to  infants,  1275.    See  Mainienance. 

ADVERTISEMENT, 

citation  by,  when  allowed,  379. 

by  executor,  etfect  of  on  claims  of  creditor,  1206, 1207, 1693, 1822. 

on  claims  of  next  of  kin,  1207,  n,  (a), 
what  advertisement  is  proper,  1822,  n.  (u), 

ADVOWSON.     See  Church,  592,  et  seq. 

executor  of  grantee  of  next  avoidance  of  church  may  grant  before  probate, 
250,  n,  (o). 

when  chargeable  with,  as  assets,  1537,  1538. 

AFFIDAVIT, 

of  account  of  personal  estate,  507,  et  seq.   See  Probate  Duty — Estate  Duty. 
form  of,  514. 

where  executor  or  administration  out  of  England  as  to  trust  property,  533, 
executor  allowed  to  verify  disbursements  by,  1883, 
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AFTER-ACQUIRED  PROPERTY, 

will  pa.-'s  by  will  executed  before,  474,  el  teq.,  liOS;  ct  scq.    See  Time. 

AGENT, 

authority  of  revoked  by  death  of  principal,  1599. 

cannot  sue  executor  of  his  principal  in  respect  of  services  after  liis  doitli, 

1598,  15m9. 
responsibility  of  executor  for  embezzlement  by  his  ngent,  1719—1723, 
1725,  1726. 

AC.RICULTURAL  HOLDIXGS  ACTS, 

executors  of  tenant  for  lH'o  who  have  paid  conipensatiou  ander  entitled  la 

charge  on  holding  for  amount,  C32. 
provisions  as  to  property  in  lixtures  erected  by  tenant,  655,  656.    Hvi'. 

Futures. 


ALIEN.     See  Forcirjncr — Douiicil. 

Naturalisation  Act,  33  t  34  Vict.  c.  14. ..9,  184. 

law  before  Naturalisation  Act,  9  ;  when  still  apidicable,  9,  n. 

capacity  of,  to  nia'.;e  a  will,  9. 

will  must  bo  in  conformity  with  law  of  his  country,  10. 

may  be  executor,  184. 

may  be  administrator,  387,  420. 

may  be  a  legatee,  898, 

probate  of  will  of,  296,  cl  scq. 

ttdmlnistiution  of  etVccts  of,  365,  el  scq. 

'iistr.'bution  of  etfects  of  depends  on  domicil,  1387,  cl  scq. 


(c'). 


ALIENATION.     See  Condiliomd  Legacies, 
restraint  on,  1129,  ct  scq. 

ALIMONY, 

not  recoverable  if  in  arrenr  by  the  representative  of  wife,  735 

"ALL  MY  JUST  DEBTS," 
moaning  of,  1584. 


ALLOWANCES.     See  Accoimls. 
of  executor, 

for  his  expenses,  1759,  1814,  1815. 
not  allowed  as  a  rule  on  taxation,  1814. 
for  his  trouble,  1759— 1764. 

when  entitled  to  connnission,  1764,  c^.ici/. 

fornu'.rlv  for  assets  collected  in  India,  1765,  1766. 
still  in  'West  Indies,  1766,  1767. 
being  a  solicitor  or  attorney  for  his  costs  for  professional  business 
done  by  him  for  the  benefit  of  the  estate,  1760 — 1764. 
for  paj'monts  to  collectors,  &c.,  1767. 
to  accountant,  1768. 
to  an  attorney,  1768,  1769.     See  1815. 
for  interest  for  money  advanced  by  'lim,  1769. 
receiving  money  to  which  he  is  not  entitled,  must  reftind,  thoiigli 

he  has  paid  it  away  to  creditore,  1 770. 
what  an  executor  may  be  charged  with  under  a  reference  of  just 

allowances,  1771,  1814,  181.5. 
wlien  ho  may  bo  charged  on  footing  of  wilfu'  default,  1771,  1772. 
in  the  Probate  Court,  1951. 

of  puyments  made  to  creditors  after  a  bill  filed  for  administration  of 
as.sets,  883. 
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ALTERATIONS, 

in  a  will.     See  Evidaicc- 
Will,  rcvoiMtioii  of. 
at  what  time  presumed  to  liavo  bcti  mnile,  112- 
iwocfttion  by,  111,  el  ncq.,  122,  e.t  aeq. 
jirobate  in  common  form  of  wil'.  exhibiting,  how  granted,  272,  273, 

n.  (A), 
evidence  ns  to,  273. 
nttostfttion  of,  123,  n.  (6). 

AiMHIGUITY.     Seo  Comitniclion— Legatee. 
upon  Xhe  factum,  291. 
what"  it  is,  291, 

parol  evidence  to  explain,  291. 
on  the  face  of  a  will, 

when  evidence  adniis-sible  to  explain,  291,    292,  9C3,  n. 
1012,  et  scq. 


{]>) 


ANCILLARY  niOBATE,  300,  et  seq.,  1526,  et  acq.     See  Assets— Domic!!— 
Foreigner — I'robatc. 

"AND." 

the  word  construed  "  or"  in  a  will,  936,  937,  n.  (n).     See  977. 

ANIMALS, 

wli.it  pass  to  executor,  what  to  heir,  617 — 620. 

Socioty  for  Protection  of  from  Vivisection  is  a  charity,  918. 

AKIMUS  REVOCANDT, 
Seo  Wm,  llevccation. 

AXIMUS  TESTANBI, 

will  must  be  made  with,  9.'!,  n.  t'l) 
onus  of  nroof  of,  9(i. 
will  maile  1.;  jest,  'J5,  n.  (*/). 

ANNUITY, 

definition  of,  718. 

not  a  chose  in  action,  but  an  intore.st  in  cquit}',  693,  n.  (i). 

when  it  goes  to  the  heir,  and  not  the  executor,     '  S. 

question,  whether  real  or  jjersonal  estate,  718,  i  li). 

upi)ortioimient  of,  729,  et  seq. 

quicre  whether  a  contingent  debt  in  whole  or  in  part  till  payable,  873, 

n.  (k). 
wlial  passes  by  the  bequest  of  an  "auiiuity,"  1058 — 1062. 
wliother  perpetual  or  for  life,  1059,  1060. 
beciuest  to  purchase  for  loj;atee,  1001. 

rights  of  legatee,  1062, 
given  by  will, 

the  first  payment  shall  bo  nmdo  at  tho  expirdtion  of  the  year  next 

after  tcstittor's  death,  1242. 
interest  on,  1289.     Seo  too,  1242,  1243. 
takes  prec(!den'!e  over  residiiary  gilt,  1212. 

whether  payable  out  of  the  capital  cf  testator's  estate,  1212,  n.  {p}. 
lias  no  preference  in  nbatement  over  general  legacies,  1220. 

exctption  to  this  rule,  1220,  n.  {a). 
compelling  appropriation  of  suuj  by  executor  to  secure  payment, 

1259,  1260. 
who  is  to  sustiiin  the  loss  consequent  on  any  failure  of  tho  fun 

apiiopriatcd,  1259,  1260. 
value  of,  how  ascertained  for  purposes  of  legacy  duty,  1418 — 1416. 
l>ersonal,  not  within  stat.  3  k  4  Wm.  IV.  c.  27,  s.  42... 1926,  n.  '- ). 
wlit.'d  not  in  arrear  aimuitant  cannot    apply   fur   admiuiittratiuu, 
1904. 
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ANTENUPTIAL  SETTLEMENT.     See  Hutband  and  Wi/c. 
of  money,  jewelH,  &c. ,  by  the  husband,  665. 
agreement  in  writing,  665. 

ANTICIPATION, 

property  of  a  married  woman  with  a  restraint  on,  cannot  give  rise  to  an 
election,  130G. 

AFl'EAL, 

respecting  grants  of  probate  or  letters  of  administration,  488,  et  seq. 

suspends  the  former  sentence,  503. 
to  what  court  formerly,  488 — 490. 
now  from  Probate  Division  to  Court  of  Appeal,  490. 

time  within  whi^.h  must  be  brought,  490. 

notice  of  when  to  be  given,  490. 
from  equitable  jurisdiction  of  County  Court,  1958. 

APPOINTMENT.    See  Power. 

what  the  court  will  do,  if  no  exercise  of  power  of  selection,  978,  979. 
resulting  trust  on  failure  of,  1322,  u.  {h), 

APPORTIONMENT, 

under  33  &  34  Vict.  c.  35... 729— 731. 
of  rent,  729. 
of  annuities,  729. 

whether  annuity  a  contingent  debt  till  day  of  payment,  qiuxre, 
873,  n.  (A-). 
of  dividends,  729. 

of  other  periodical  payments,  729,  ibid.  n.  {m). 
of  a  bonus,  729,  n.  (wi). 
interpretation  of  terms,  730,  731. 
when  apportioned  part  payable,  730. 
remedies  for  recovery  of,  730. 
whether  Act  retrospective,  731,  n.  (o). 
Act  not  to  apply  to  policies  of  assurance,  731. 
nor  where  stipulation  to  contrary,  731. 

APPRENTICE, 

executor  of  master  has  no  interest  in,  722 — 724.     Soe  697.  n.  {h). 
provisions  as  to  parish  apprentices  by  stat.  32  Geo.  III.,  723. 
not  liable  on  covenant  to  instruct  the  np[irentice,  1597,  1649. 
seeua,  as  to  mnititenancc,  1650. 

but  a  magistrate  cannot  order  it,  1650,  n.  (t). 
profits  from  labour  of,  assets,  1522. 

APPROPRIATION.     See  Amnt. 

of  testator's  property  in  satisfaction  of  claims  of  executor  or  ndniinisf  rotor, 

666—669. 
of  legacies  payable  in  futuro, 
doctrine  of,  1256—1261. 
suggestion  of  insolvency  of  executor,  or  of  a  devastavit,  not  necessary 

to  compel,  1257. 
where  a  certain  sum  of  money  is  given  on  a  contingency,  1258. 

who  must  bear  the  losses  or  enjoy  the  jirofits  incident  to,  1258, 
1709,  n.  (n). 
costs  of  a  suit  to  secure  legacy  to  an  infant,  1264. 
to  secure  bequest  of  annuity,  1259. 
of  legacy  where  the  amount  of  the  testator's  debts  is  contingent, 

i261. 
of  assets  to  legacy  prevents  exercise  of  right  of  retainer  for  debt  to 
estate,  1282,  n.  {p). 
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AKBITRATION, 

wlien  executor  may  proceed  on  submission  by  testator,  782. 
when  award  made  after  testator's  death  valid,  7S'i. 
cannot  be  enforced  by  attachment,  783,  n.  (i),  1873. 
effect  of  submitting  title  to  wife's  term  to,  by  liusband  iu  cases  ontsiide 
Married  Women's  Property  Act,  1882... 609. 
wife's  ctioses  in  action  in  like  cases,  752. 
when  executor  liable  as  such  on  a  promise  to  pay  the  sum  awarded, 
1662. 

when   personally   liable   on  a  submission,   1674 — 1677.    See 
1695. 
stat.  44  &,  45  Vict.  c.  4l  ;  executors  may  compound  and  refer  to  arbitra- 
tion, 1695. 
old  law  apparently  still  applies  to  administrators,  1694,  1696 — 1698. 

ARCHBISHOP, 

his  options  passed  to  his  executor,  595. 
what  his  options  were,  595. 
now  obsclets,  595,  n.  [I). 

ARCHES, 

court  of,  488,  n.  {d). 

ARMOITR, 

of  deceased  set  up  in  a  church  an  heirloom,  635 

ARMS, 

exempliiination  of  grant  of,  whether  an  heirloom,  635,  u.  {g), 

ARREARS.     See  Apportionment — lient. 

(if  re)it,  pass  to  executor  in  all  cases,  727,  et  sea. 

of  interest  will  not  pass  by  the  be(iuest  of  the  debt,  1064. 

nor  tlio  debt  by  a  becjuest  of  the  arrears,  1 064. 
of  pin  money  will  not  pass  to  wife's  executor,  735. 

nor  of  alimony,  735. 

ARR]«T, 

iiliolition  of,  for  debt  by  "  Debtors  \ct,  1869,"  1933. 

when  defendant  may  be  ari'ested  on  atUdavit  by  plaintiff  that  he  intends 

leaving  Fiigland,  1934. 
l>ractico  lu  to,  1934. 
defaulting  trustee  not  protected  from  arrest  by  Debtors  Act,  1935. 

ARTICHOKES, 

whether  they  go  to  executor,  624,  n.  (o). 

"ASCERTAINED," 

word  construed  "  made  certain,"  938. 

ASCERTAINMENT. 

uf  a  class  period  of,  041,  et  seq. 

ASSAULT, 

action  for,  does  not  survive  to  executor,  697,  700. 
nor  against  him,  1600. 

ASSENT, 

of  '•xecutor  to  legacy,  1225,  et  seq. 

necessity  of,  to  complete  legatee's  title,  1225. 

although  testator  direct  him  to  take  possession  without,  1225. 
where  a  testator  forgives  a  debt,  1226. 
to  bequest  of  government  stock,  1226,  1227. 
if  legatee  takes  the  legacy  without  assent,  the  executor  may  have 
trover,  1227. 
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ASSKST—conlinufd. 

of  executor  to  legacy — continued, 

necessity  of,  to  coiniileto  legatee's  title — continued. 

if  executor  refuse  without  a  cause,  he  may  be  coinpelled  in  ciitiitv 

to  iisseut,  1227. 
the  legatee  has  a  transmissible  right  without  assent,  12'^;' 
122«. 
what  shall  constitute,  1227—1231. 

not  essential  for  its  efficacy  thnt  it  should  confer  a  legal  interest, 

1237,  1238. 
presumed  assent,  1230. 
conditional  assent,  1230. 
by  whom,  1231. 
effect  (if,  1231. 

after,  Hction  lies  against  e.xeciitoi   or  a  siiocific  legacy,  1231. 
in  what  cases  it  may  be  retracted,  1 232. 
relation  of,  to  death  of  testatoi,  1232. 
where  ho  is  one  of  several  executors,  818, 
executor's  assent  to  his  own  legacy,  .069,  1233. 
in  case  he  dies  without  pi-oving  the  will,  "Ji'il. 
necessity  of,  1233. 
when  implied,  1233,  1234. 

effect  of  entrj'  by  executor  when  a  term  of  years  is  bequcatlied  to 
him,  123."). 

taking  possession  of  chattels  bequeathed  to  him  for  life, 
1238. 
when  he  renounces  probate,  1239. 
when  he  is  one  of  son  end  executors,  819,  1239. 

ASSETS.     See  Devastavit — L'statc — Executor,  poirci'  of. 
meaning  of  tiio  term,  1517. 

following  assets,  801,  802,  120.'>,  1896,  1897,  1913. 
what  are  Icjal  assets  in  the  hands  of  an  executor  or  administrator,  15^s, 
ct  W.q. 
of  an  executor  of  an  executor,  560,  561. 
assets  which  were  not  in  testator,  1518,  ibid,  n.  (//). 
by  contract,  1519. 
lease  renewed  by  executor,  1518. 
by  remainder,  1519. 
by  increase,  1519. 

young  of  cattle,  1519. 
profits  of  lond  demised,  1520. 
profits  of  trade,  1520,  1744—1748. 

good  will,  1521,  n.  (q). 
profits  of  share  in  a  newspaper,  1520. 
profits  of  physical  nostrums,  1521. 
profits  arising  from  the  labour  of  apprentices,  1522. 
by  conilition,  1522. 

things  pledged  by  testator,  1522,  1523. 
property  of  testator,  wherever  situate,  1523 — 1531. 

whether  court  hero  will  administer  foreign  assets,  1527,  tt  scq. 
foreign  assats  will  be  administered  according  to  lex.  domicilii, 
but  prioiity  of  creditors  settled  by  lex  fun,  1530,  1531. 
an  executor  may  sue  here,  in  respect  of  foreign  assets,  witliuiit 
foreign  probate,  302. 
leasehold  in  Ireland,  1524,  n.  (rf). 
stock  in  foreign  funds,  1524. 

chattel  interest  in  lands  by  law  of  foreign  countries,  1524,  n.  ((0. 
lands  and  hou'ses,  &c.  in  the  plantations,  1531. 
real  estate  in  India,  1533,  1534. 
next  avoidance  of  a  eliureh,  not  assets,  1537. 
damages  recovered  on  quarc  iiiijK'dit,  1538. 
otHce  for  years,  1538. 
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ASSKTS—contimccd. 

wlint  are  Icyal  assets  in  the  hands  of  an  executor  or  ailmiuistmtor — con- 
tinued. 

estates  ^>Hr  aittcr  vie,  1538 — 1541. 

of  any  jiei-son  who  shall  die  after  1st  Jan.  1838,  under  1  Vict, 
c.  2G...1540. 
property  to  wliieh  executor  is  entitled  as  persona  dcaignata,  991, 

1002,  ctscq.,  1541. 
property  in  testator  as  tnistec,  1541,  1542. 
ell'ect  of  Conveyancing  Act,  1881... 1542,  1543. 
promissory  note  to  testator  whicli  he  declared  he  would  not  enforce, 

1542,  n.  (v). 
terms  attendant  on  inheritance,  1543. 
fund  for  specific  purjiose  not  general  assets,  1544,  1545. 
if  executor  dies,   tlie  assets  are  not  liable  to  liis  debts,  560,  561, 

ibid.,  K.  (o). 
property  assigned  in  fraud  of  creditors,  1545. 

what  assets  sliall  bo  considered   as  come  to  hand,  so  as  to  charge 
the  executor,  1534—1537,  1837,  n.  (;).     But  .see  1703—1705. 
what  are  equitable,  assets  in  tlie  hands  of  an  executor,  1545. 

distinction  between  legal  and  eijuitable  assets,  1546 — 1548. 
eipiity  of  ledeniption,  1548. 
proceeds  of  sale  of  real  estate,  1549. 
assets  partly  legal  and  partly  etpiitablo,  1549. 
beiielicial  interest  under  a  jiowei-,  1650 — 15.52. 
term  of  years  which  has  merged  by  the  executors  purchasing  the 
reversion,  563. 
real  assets  in  the  hands  of  the  heir  or  devisee,  1553,  cl  scq. 
.Stat.  1  Will.  IV.  c.  47. ..1554— 1.558. 
Stat.  3  &  4  Will.  IV.  c.  104. ..15.58-1.561. 
heir  or  devisee  personally  liable  as  well  as  land,  1560. 
exoneration  of,  1561,  ct  seq.     See  Exoneration. 
of  marshalling  the  ossets,  1585,  ct  acq. 
in  favour  of  creditors,  1585 — 1587. 
in  favour  of  legatees,  1587 — 1592. 

in  favour  of  widow  in  respect  of  her  poraphernai;."',  678,  1592. 
assets  not  marshalled  in  favour  of  charitable  be(lueb^9,  1690. 
order  in  which  applied  in  payment  of  debts,  1591,  1592. 
admission  of, 

etiectof.  1883,  1893,  1894. 

what  amounts  to,  1853,  ct  scq.,  18S3,  1894,  1895.  See  also  879, 1848. 
executor  cannot  purclia.sn  from  liimself,  806,  807,  1748.     See  1523. 
hov/  tlie  elfects  which  an  executor  takes  as  such  may  become  his  own,  560, 

1523  ;  but  see  567,  n.  (.v). 
jwwer  of  executor  to  alien,  564,  806,  ct  scq. 

when  they  may  be  followed,  801,  802,  1205,  18PG,  1897,  1918. 
proof  of,  under  plea  oi'  plc7ic  administravit,  1853,  et  seq. 
when  a  sulHcient  consideration  to  cliargo  an  executor  personally  on  his 

own  promise,  1673. 
suit  in  equity  for  discovery  of,  1876,  1877. 

ASSIGNEE.     .See  Bnnh-upt. 

administrator  cannot  take  as,  by  purtha.so,  616. 

when  executors  and  administrators  take  by  coutroct  as  assigns,  696,  69", 
768,  769. 
on  contract  to  be  perfonned  on  day  wiiich  happens  after  testator's 
death,  768,  769. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death,  1634, 
ct  scq. 
for  dilapidations,  1640,  1641. 

not  liable  os,  after  assignment  of  lease  by  himself,  1640. 
when  lie  may  proceed  by  originating  sunnnoiis,  1806. 
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ASSIGNMENT,     See  Executor,  Administration- 
of  trust  term,  limited  admiuistration  for,  445. 
power  of  administrators  as  to  assignment  of  deceased's  property,  423, 

434. 
of  lease,  by  executors,  when  restrained  by  condition  not  to  assign,  80n. 
its  effect  on  the  liability  of  executor  of  losaee  to  pay  reut  after 
testator's  death,  1640. 

ASSmrPSIT.    See  Twts. 

lies  for  executor  for  damage  in  teotator's  time,  703,  713,  714,  717. 
for  damage  in  his  own,  762. 
for  copyholder's  fine,  732. 
lies  against  executor  for  wrongs  of  testator,  1603. 

ASSURANCE, 

power  of  executors  of  assurer  to  re-assure,  813. 

of  assured  to  procure  endorsement  of  policy  against  fire,  813,  814 

"AT  THEIR  DEATH," 

construed  "  at  the  death  of  each  respectively,"  938. 


ATTACHMENT, 

when  the  court  will  order  to  issue  against  person  disobeying  its  orJurs, 

2CC,  n.  (gr). 
of  debt  due  to  estate  of  executor  under  stat.  17  k  18  Vict.  c.  125,  s.  41... 

1863,  n.  (t). 
defaulting  executor  becoming  bankrupt  not  liable  to,  1899. 
against  wife  e.xecutrix,  1932. 

ATTAINTED  PERSONS, 
may  sue  as  executors,  ISR. 
goods  of  deceased  not  forfeited  by  executor's  attaindin-,  558. 

ATTESTATION.     See  Will,  form  aiul  manner  of  inakuig.  Witnesses. 
in  case  of  wills  of  personalty  made  before  Jan.  1,  1838  ..73  n.|(jn). 
of  all  wills  made  on  or  after  Jan.  1, 1838. ..73— 93. 
no  form  necessary  but  desirable,  81. 
clause  no  part  of  will,  82  n.  (A). 

ATTORNEY.     See  CosLi,  Solicitor. 

grant  of  letters  of  administration  to,  876,  405. 
of  next  of  kin,  376. 

functions  and  liabilities,  376,  377. 
sureties  to  the  bond,  377.     And  see  450,  462. 
authority  to  attorney  to  apply  for,  376,  «.  (m). 
to  attorney  of  executor,  405,  406. 

consequences  of  such  administration,  406. 

does  not  break  chain  of  representation,  406. 
revocation  and  termination  of,  406,  407. 
form  of,  406.     See  also,  437. 
of  executor,  grant  of  administration  to,  durante  abscntid  of  the  executor, 
437,  n.  (o). 
effect  of  return  of  executor,  406.     Cf.  437. 
authority  of,  is  determined  by  the  death  of  client,  783,  784. 
power  of, 

executor  making  payments  under,  not  liable  by  reason  of  the  death 

of  party  giving  it,  stat.  22  &  23  Vict.  c.  35,  s.  26... 784. 
givcu  by  executor,  his  liability  for  acts  done  under,  1677. 
executor  cannot  exercise  a  power  of  sale  by,  813. 
warrant  of,  whero  executor  may  enter  judgment  upon,  781,  1873. 
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AUDITA  QUERELA, 

relief  by,  when  executor  obtained  judgment,  and  then  the  probate  was 

revoked,  1798.    See  500,  et  acq. 
abolished  by  Judicature  Acts,  1798. 
application  for  stay  of  execution  now  the  proper  proceeding,  1798. 

AUNT, 

her  degree  as  next  of  kin,  1382. 

grandfather  preferred  to  her,  358,  1382. 
great-grandfather  shall  share  with  her  in  distribution,  1382. 
80  shall  nephews  and  nieces,  138:2. 

AUTER  VIE.    See  Estate  jnir  AiUer  Vie. 

AUTHOR, 

undertaking  to  write  a  work  and  dying  before  completion,  his  executor 
not  liable,  1697. 

AVOWRY, 

by  executor  of  undorlessee, 

for  rent  accrued  since  testator's  death, 

must  state  the  quantity  of  the  testator's  estate,  725. 

AWARD.    See  Arbitration. 


B. 

BAIL  BOND, 

executor  of  assignee  of,  may  bring  an  action  upon  it,  096. 

BANK  OF  ENGLAND,     See  Stock. 

bonus  given  by,  passes  to  legatee  of  capital,  1302. 

bound  to  obey  vesting  orders,  1889. 

bound  to  recognize  executor's  right  to  stock  of  deceased,  721,  n.  {k). 

BANKER, 

method  of  taking  partnership  accounts  in  cose  of,  between  deceased  and 

surviving  partners,  573,  n.  (o). 
loss  by  failure  of, 

when  executor  liable  for,  1719 — 1723. 
provisions  of  Trustee  Act  1888.. .1720. 

BANK  NOTES, 

when  they  pass  by  a  bequest  of  "  effects,"  "goods,"  etc.,  1040,  1042. 
of  "money,"  1052. 

BANKRUPT.     See  Bankruptcy. 
appointed  executor, 

probate  must  be  granted  to,  187,  313. 
control  of,  by  appointing  a  receiver,  187,  313. 

by  recjuiring  security,  187,  313. 
receiver  will  not  bo  apiwinted  if  testator  knew  executor  to  be,  188. 
assignees  of,  will  be  restrained,  on  petition  in  the  bankruptcy,  from 

paying  over  the  fund  to  him,  187,  n.  (c). 
propounding  a  will  must  find  security  for  costs,  313. 
cannot  be  appointed  administrator,  387.  See  also,  364. 
executor  becoming  bankrupt, 

the  goods  of  the  testator  do  not  pass,  659. 
what  are  goods  within  "  reputed  ownership  "  clause,  560,  n.  {k). 
receiver  appointed,  to  whom  assignees  s'.iall  account,  560. 
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BANKRUPT-  conlinued. 

exoeutor  bocotning  bankmpt — cmitinued. 

forfeiture  of  lease,  in  case  lessee  or  his  executor  shall  become  Iwnfe- 

rupt,  560. 
where  ho  is  residuary  legatee,  560. 
specific  legacy  to,  not  exclusively  applicable  to  make  good  devastavit 

1898. 
guilty  of  acmstavit  cnnnot  prove  under  his  own  bmnkruptcy  without 
an  order,  1898. 
his  co-executor  may,  1898,  n.  (o). 

dividends  should  not  be  allowed  to  come  to  his  hands,  180S. 
from  what  time  debt  on  dcx  astavit  due,  1808. 
when  protected  from  attachment,  1899. 
costs  of  defaulting  executor  becoming  bankrupt,  19.38 — 1940. 
when  bankrui>t  executor  discharged,  19:i!). 
by  carrying  on  the  traido  of  testator,  1682. 

how  far  the  assets  liable,  1688. 
plea  by  executor  of  bankruptcy,  1834. 
executor  of, 

not  entitled  to  his  clioses  in  action,  73.5. 
can  maintain  trover  against  every  one  but  assignee,  ."J.lfi,  .173. 
official  assignee  administrator  of,  not  allowed  to  dispense  with  justifying 

securities,  460,  n.  (x). 
lei;atce, 

to  whom  the  interest  in  the  legacy  belongs,  SO",  1131. 
condition  as  to  legatee  becoming  bankrupt,  1131. 
when  oxeijutor  may  retain  or  set  otf  against  ounkrupt  legatee  for  debt  to 
estate,  1172—1174. 

when  executor  may  set  off  debt  of  husband  against  the  legacy,  &c,, 
to  the  wife,  1174. 

IJANKRUPTCY.     See  Bankrupt. 

notice,  wlien  executor  entitled  to  issue,  1797,  n.  {d). 

trustee  in,  husband's  right  to  administer  to  wife  does  not  pn«s  to,  340. 

when  exfcutor  authorized  to  trade  with  firm  that  becomes  bankrui't,  he 

cannot  prove  against  the  estate,  1683,  n.  (wi). 
ndmiuistratiou  of  insolvent  estate  may  be  in  on  petition  by  creditor, 

8.^9,  n.  (p),  1912. 
gift  over  on,  1130,  n.  (k),  1131,  ibid.,  n.  (q).     See  Conditional  Legacies. 

IJANKRITTCY  RULES, 

certain  of  to  prevail  in  the  administration  by  the  Court  of  an  insufTicieiit 
estate,  858,  ibid.,  n.  {p),  892,  n.  (m). 


ISARRISTKR, 

drafting  will  inider  which  he  benefits,  409,  n. 


(s).     See  Beneficiary, 


BASTARD, 

ntlministration  of  effects  of,  369,  370. 

right  of  Crown  when  dying  intestate  without  children,  369,  370,  Hid., 

n.  (/). 
distribution  of  effects  of,  1385. 
where  member  of  certain  societies,  distribution  of  clfeets  on  intestacy  ns 

if  legitimate,  398. 
capability  of  taking  as  legatee,  953. 

under  the  description  of  "  child."  953—959. 
liability  of  personal  representative  of  mother  of,  1607. 
not  a  cliild  within  Lord  Campbell's  Act,  704,  n.  (re). 
legitimate  by  law  of  father's  domicil  entitled  under  Stat,  of  Distributions, 
1388,  n.  (/).     See  1397,  n.  (/),  1454,  u.  (/). 
or  under  gift  to  children,  959. 
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15ED3, 

whou  they  are  lioir-loonis,  633,  C34. 

BEES, 

when  they  pass  to  an  executor,  619,  n.  !7). 
are  the  subject  ut'  larceny,  ibid. 

BENEFICE.     See  C/iitrch. 

distinction  between  donative  and  presentative,  69i. 

BENEFICIARY, 

drawing  will  in  his  own  favour,  90—103,  288,  289,  n.  (r),  468,  n.  (a), 
474,  n,  (/),  1942. 

BILL    IN  EQUITY.     See  Administration  Action,   Orir/inatinr  Summons, 
Jtcmcdies. 

BILL  OF  EXCHANGE.     See  Pi-omiasory  Note. 
given  to  fane  cuvert, 

dmn  sola,  739. 

during  coverture,  739. 
discounted  by  one  of  several  executore  out  of  testator's  money  will  no 

enable  executor  to  sue  with  co-executor  as  indorsee  for  value,  569. 
given  or  endorsed  to  executor,  as  such,  he  may  sue  ujiou  it  as  executor, 
764. 

endorsed  to  administrator  after  testator's  death,  764. 
power  of  executor  to  endorse,  812. 
whether  one  of  several  executors  of  holder  of  can  endorse,  817. 

whether  one  of  several  administrators,  821,  n.  (e). 
not  due  till  after  testator's  death,  executor  liable  upon,  1.59.'). 
made  payable  at  a  time  certain  after  the  death  of  the  testator  bears 

interest  from  date,  1655,  1660. 
when  executor  personally  liable  upon,  1671. 
executor  endorsin;^  personally  liable,  1671,  n.  (m). 
unless  he  endorse  m  representative  character,  812,  n,  (a),  1671,  n.  ()/i), 
presentment  of,  by  executor,  &c.,  1798. 

whether  delay  excusable  in  such  cas       "98,  n.  (h). 

to  executor,  &c.,  1874. 
notice  of  dishonour  to  executor,  &c.,  of  drawer  or  endorser,  1874. 
when  drawee  dead  may  be  treated  as  dishonoured  oi-  presentment  made  to 

executor,  812. 
where  presentment  to  be  made  in  suoli  cases,  812,  813. 
given  by  a  stranger  for  debt  of  one  deceased,  213,  n.  (j/). 
effect  of  holder  making  acceptor  executoi-,  1874,  ihid.,  n,  (/). 
by  what  words  bill  will  pass  to  a  legatee,  1040,  ct  scq. 
how  an  executor  should  declare  ujioii  it,  if  he  intends  to  rel}*  on  a  promiso 
to  himself  to  bar  the  statute  of  limitations,  1786. 

non  usiumpsit  a  good  ^dea,  1786,  1787> 


BILL  OF  EXCEPTIONS, 

sci.  fa.  against  executors  of  judge  to  certifj',  1657. 
abolished  by  the  Judicature  Acts,  1657,  n.  (rf). 

BILLS  OF  SALE  ACTS. 

when  growing  crops  within,  625(,  n.  (A). 

BIRDS, 

when  they  pass  to  executor,  618 — 620. 

BISHOP.    Sec  Ordinary. 

executor  of  has  no  right  to  present  to  vacant  benefices,  where  advowson 
part  of  temporalities,  694. 
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BLANK  SPACES, 

in  the  body  of  a  will  nnobjectionablft,  72. 

court  of  construction  will  fill  up,  1013—1015.    See  293,  n.  (/),  1348, 
Ji.  (b),  and  Construction,  Evidence. 
by  reforenco  to  original  will,  1013,  n.  {fj). 

BLIND, 

capacity  of,  to  make  a  will,  13,  14. 
will  of, 

must  bo  read  to  testator,  and  acknowledged  by  him  before  witnossci 
14.  289.  ' 

acknowledgment  without  reading  over  insuflicient,  14. 
need  not  be  read  before  subscribing  witnesses,  14. 
single  oath  of  writer  sutficient,  14,  n.  (y), 
where  testator  is,  attestation  of  will,  81. 
probate  of,  289, 

BONA  NOTABILIA, 

archbishop's  ])rerogative  under  the  old  law,  where  the  deceased  loft  Una 
notabilia  in  another  diocese  than  that  wherein  he  died,  237. 
abolished  by  the  Probai")  Act,  237. 


BOND, 

lost  may  be  put  in  suit,  1703,  n.  (</), 

executor  liable  upon  bond  of  testator  thoiigh  not  named,  1595. 
though  not  due  till  after  his  death,  ISi.'*?,  1597. 
when  liable  on  ajoint  bond,  1615. 
joint  and  several  what  woi-ds  constitute,  1617,  n.  (t).    See  1615, 

n.  {X). 
executor  paying  interest  on  docH  not  admit  assets,  1850,  1857. 
to  feme  covert, 

given  dum  sola,  738. 

to  husband  and  wile  during  coverture,  738. 
to  wife  alone  during  coverture,  739. 
Scotch  heritable  descends  to  heir,  696,  n.  (i). 

heir  not  put  to  election  as  to,  1308. 
to  executor, 

he  cannot  sue  upon,  as  executor,  765. 

as  security  for  loan  of  assets  to  his  fellow  executor,  may  sue  on,  82". 
administrator's  bond,  452,  et  seq.     See  Administration. 
Stat.  22  &  23  Car.  II.,  452. 
repealed  by  Court  of  Probate  Act,  453. 
bond  debt, 

its  rank  as  to  payment  by  executor,  869. 

when  executor  co-obligor,  can  retain,  893. 
joint  bond,  1615,  ct  seq. 

co-obligor  having  paid  the  bond  not  a  specialty  creditor, 

893,  n.  (0. 
but  surety  to  the  Crown  who  has  paid  the  debt  is  entitled 
to  Crown's  priority,  893,  n.  (t). 
voluntary  bond,  869,  870. 
usurious  bond,  or  ex  turpi  causd,  871. 
bond  for  payment  of  money  at  a  future  day,  871. 
on  a  contingency,  871,  et  seq. 
if  the  obligee  makes  the  obligor  his  executor  the  debt  is  released,  1176. 

co-obligor  appointed  executor,  1176. 
efl'ect  of  the  obligor  making  the  obligee  his  executor,  1180. 
when  it  does  or  when  it  does  not  pass  under  the  bequest  of  "goods,"  or 

like  words,  1040,  et  seq. 
what  will  pass  under  words  "bonds  and  securities,"  1056. 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  10C4. 
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BONUS, 

when  Ifgatee  of  stock  entitled  to,  1302. 

HOOKS, 

what  passes  by  bequest  of,  1065. 

what  words  will  piuss,  1049,  1050. 

legacy  of,  to  body  corporate  not  liable  to  duty,  1495. 

BOOKSELLER, 

executor  of,  bound  to  continue  a  work  published  in  parts,  1689. 

BOROUGH-ENOLLSH, 

land  descending  in  not  considered  an  advancement,  1372. 

liREWINO  UTENSILS.     See  Fixtures. 

when  they  puss  by  devise  of  the  brewhouse,  O.'JO. 

BRIEFS, 

money  collected  on  for  charity,  whether  it  goes  to  executor,  732. 

BROKER, 

liability  of  executor  for  default  of,  1719 — 1726. 

BROTHERS  AND  8ISTERS, 

lireferred  in  decree  of  kindred  to  grandfather,  361,  1380 — 1382. 

ofhalf  blood  fully  entitled,  359,  363,  1380,  1382. 

of  intestate,  shall  slmro  in  distribution  with  their  mother,  1378,  1380. 

though  the  intestate  left  a  widow,  1378. 
children  of, 

when  they  shall  share  in  distribution  with  the  intestate's  mother 

1378,  1379. 
when  they  take  per  cajnta,  and  when  jjer  stirpes,  1384. 
representatives  of, 

not  allowed  beyond  children  of  brothers  and  sisters  of  intestate,  135.';, 
1377,  1383. 
not  to  sharo  with  intestate's  mother,  1379. 

BUILDING  ACT, 

liability  of  executors  under,  1043. 

BUILDING  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 

BUST, 

by  what  words  it  will  pass  in  a  will,  1049,  n.  (m). 


C. 

C. ETERORUM  GB.A'NT.    SooITushandand  Wife,  Administration  temiivrary 
and  limited. 

in  case  of  feme  covert,  323,  352. 
in  general  cases,  324,  449 — 431. 
in  case  of  person  dying  without  next  of  kin  partially  intestate,  371. 

CAMPBELL'S,  LORD,  ACT,  703,  etseq.     Boe  Action,  Torts. 
action  under,  does  not  bar  other  rights  of  action,  70G,  707. 
though  no  action  brought  under,  Chancciy  Division  has  power  to  appor- 
tion compensation  money,  705,  n.  (c). 
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CANAL  SHAKFS, 

whetlier  real  or  pcnonal  proiierty,  720. 

CANCELLATION. 

of  willK,  112,  ff  srq.     See  TFilt,  revocation  nf,  Altcralwn. 

oiiiiM  nf  showing  tu  he  thu  act  of  the  testator  ou  thuHu  who  oppose  tliu 
will,  136. 

CAPITA,  I'EIt.     See  Per  Capita. 

CAPITAL, 

wliun  jj;ift  of  income  jmsscs,  \OT>S. 

when  fjift  of  income  vests,  1097—1104,  1106,  1107. 

and  iiu'omo, 

rules  for  detcnnininj»  in  cnse  of  wasting  securities,  1245,  n.  (/),  124S, 

n.  (l),  1249,  n.  (n),  12.50,  n.  (o). 
how  debts  should  be  paid  in  reference  to,  1246,  n.  (o). 

CAROOME, 

whether  it  passes  to  executor,  724. 

CARRIER, 

action  ol  aasuiiipsit  will  lie  against  executor  of,  1602,  1603. 

(;arrots, 

whether  they  go  to  executor,  624,  n.  {</). 

CASH,  ' 

beciuest  of,  1052,  n.  (c). 

CATTLE, 
young  of, 

assets  in  hands  of  executors,  1519,  1520. 

fallen  since  death  of  testator,  pass  to  specific  legatee  of  the  parent, 
1286. 
what  passes  by  bei^uest  of  a  flock  of  sheep,  1300. 

CAVEAT, 

entry  ot,  in  probate  court,  496. 

CERTIORARI,  '         ' 

when;  it  lies  for  an  executor,  780,  781. 

to  remove  a  presentment  or  coroner's  inquest  of  felo  dc  sc,  ibid,, 
iin.  (:),  (a). 
whi'.e  it  lies  against  executor  of  judicial  officer,  1657. 

CKSTUI  QUE  TRUST, 

may  proceed  by  originating  summons,  1806. 

CHAIN  OF  REPRESENTATION.    See  ExectUor  of  Executo-. 
what  it  is,  204. 
when  broken,  206. 

CHAMBERLAIN  OF  LONDON.    See  Orplums. 

CHANCERY  DIVISION 

of  High  Court  of  Justice,  whether  it  has  jurisdiction  to  gitint  probate, 
240,  241. 
or  to  revoke  probate,  487,  n.  (6). 
will  not   appoint  a  receiver  if  administration  pendente  lite  might  be 
obtained,  432,  433. 
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CHANCERY  DIVISION— cwi/tniwrf. 

})rocee,'.iiiKs  in.     Sco  Action,  Adminviration  Action,   Originatiixj  Sum- 
mons, Parties,  RcnudieH. 
treusfor  of  ntlininistrntion  actions  to,  from  County  Court,  1955. 
transfer  of  ndniiiii.striition  notions  from,  to  County  Court,  1900,  1955. 
transfer  of  administration  actions*  from,  to  Bankruptcy,  859,  n.  {p\  1912. 
transfer  of  actions  a<;aiust  executors  to,  after  administration  order,  1910. 

CHAROE.     See  Exomralion . 

of  debts  on  land,  whcru  it  gives  executors  an  imjilied  jiowcr  of  sale,  stnt. 
2'i  k  23  "Vict.  c.  35,  s.  14,  676,  u.  (rf),  577.  See  Estate,  quantity  in 
possession, 

what  shall  be  sufilcient  to  charge  the  real  estate  with  dcbta  and 
legacies,  578,  1575,  n.  {qq), 

CHARGES  AND  EXPENSES. 

what  allowed  to  executor,  1759,  1814,  1941.     See  Allowa.'ces. 
shouhl  be  included  in  executor's  accounts  and  not  in  his  bill  of  coiits, 
1813. 

CHARITABLE  USES, 

beijuest  to,  901,  et  scq.     See  980. 

Stat.  51  k  52  Vict.  c.  42  nnicudsand  consolidates  Mortmain  Acts,  904. 
provisions  of,  904 — 906. 

to  what  sort  of  property  ?Iortmain  Acts  apply,  907 — 909. 
to  what  sort  of  property  they  do  not  apply,  i>09 — 912. 
to  what  sort  of  bequests  they  apply,  912 — 916. 
bequests  with  a  discretionaiy  power  to  executors  to  lay  out  in 

land  or  otherwise,  914,  et  sec/. 
covenant  to  invest  upon  charitable  trusts,  916. 
does  not  a])ply  to  a  devise  by  a  freeman  of  London,  916. 
what  are  uses  within  the  Acts,  916 — 921. 

exceptions  to  the  statute,  as  to  the  Universities,  921. 
ns  to  land  in  Scotland,  921. 
bequests  of  land  in  Ireland  or  the  colonics,  921. 
of  proceeds  of  land  to  be  laid  out  in  Scotland,  921,  922. 
dnty  on  gifts  to,  1457,  1493—1495. 
cases  of  bequests  to  legatees,  accompanied  Vv  bequests  to  charit)*, 

922. 
gift  over  if  the  previous  gift  should  be  void  under  the  statute, 

922. 
on  whom  void  bequests  devolve,  923. 
cy-pres  doctrine,  924.     See  903. 

ibdetinite  bequests  for  benevolent  purposes,  &c.,  923 — 925. 
Stat.  54  k  55  Vict.  c.  73,  niters  51  k  62  Vict.  c.  42... 925. 
applies  only  where  testator  dies  after  passing  of  Act,  927. 
amends  definition  of  "land,"  925. 
land  assured  by  will  to  charitable  use  to  be  sold,  926. 
personal  estate  to  be  laid  out  in  land  not  to  be  so  applied,  926. 
power  to  retain  land  under  certain  conditions,  926,  927. 
Rsset.s  not  marshalled  in  favour  of,  1590,  ilnd.,  n.  (q), 
legacy  to,  not  entitled  to  priority  of  payment,  1220. 
payment  into  court  of  money  held  in  trust  for,  1819. 

CHARTERS, 

belonging  to  inheritance,  do  not  pass  to  executor,  636. 
nor  the  box  in  which  they  are  kept,  636. 

CHATTELS  PERSONAL.     See  Estate. 
definition  of,  617. 
what  passes  by  bequest  of,  1040. 
animate,  617,  et  scq. 
vegetable,  620,  et  stq. 
inanimate,  632,  ct  seq, 
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CIIATTKLS  KEAL.     Sec  Estate,  quantity  in poasession. 
pas:)  to  executor,  592,  ct  seq. 
definition  of,  502. 

what  passes  by  description  of,  1045,  1046. 
executor  not  deemed  in  poss:;Hsion  of,  before  entry,  557. 
■wiiethcr  notion  for  tort  to,  survives,  702,  703,  n.  {x).     See  Action,  Tort. 
of  wife.     See  Hustnnd  and  IVifi:. 

tlu!  right  of  husband's  executor  to,  605,  608,  et  seq. 

the  right  of  wife's  administrator  to,  305,  612. 
by  condition,  CI 4. 
by  remainder,  614. 
contingent  or  executory  interests,  014,  615. 

lease  for  life,  remainder  to  executors  of  lessee,  615,  616. 
bequests  of  estate  for  life  in, 'remainder  over,  1253,  n.  {u).     See  1243 

H  neq. 
lease  of  tolls  of  a  light-house,  720,  n.  (/ ). 

CHELSEA  WATERWORKS, 
shares  of  personalty,  720. 

CHILDREN, 

who  are  entitled  under  the  description  of  children  in  a  will,  941,  etseq 
952—959.     See  Legatee.  ' 

when  confined  to  those  existing  at  the  date  of  the  will,  941,  ibid.,  n.  (t) 

at  death  of  testator,  941,  942. 
born  after  the  period  of  distribution  excluded,  944,  945. 
when  none  are  born,  nt  death  of  testator,  945. 
bci|nest  to  "A.  and  his  children,"  945,  946,  977. 
rule  in  Wild's  Case,  946. 
bciiuost  to  "  A.  or  his  children,"  977. 
"younger  children,"  how  construed,  947 — 950. 
when  Jiey  take  a  legacy  as  substitutes  for  their  parents,  1076  n  (m) 

1078.  ■ 

bequest  to,  without  words  of  severance,  creates  a  joint  tenancy,  1326, 

n.  («). 
legacy  to,  does  not  lapse  by  death  if  they  leave  issue,  108.5,  1086. 
construction  of  gifts  to,  with  survivorship  clause,  1332 — 1334 
construction  of  gifts  to,  after  life  estate,  1113,  it  seq.,  1329 — 1331. 
vesting  of  gifts  to,  1113 — 1116.     See  Lapsed  Leqiicirs,  and  1332— 1!)34. 
whether  child  appointed  executor  can  take  portion  if  he  renounces  1150 
".  (/).  '         ' 

right  of,  to  tnke  administration  to  their  father,  360,  361. 
' '  i)reti'rred  to  his  parents,  360. 

rigl'.t  of,  to  distrilation  under  the  statute,  1366,  et  seq.     See  Duttri- 
bntion. 
right  of  their  representatives,  1366. 

when  they  take  per  capita,  and  when  per  stirpes,  1368.     Sec  1384. 
ndvanceinent  to,  1369,  ct  seq.     See  Advaiuemciit, 

CHIMNEY  PIECES.     Sec  Fixtures. 

whether  removable  by  executors,  648. 

CHOSES  IN  ACTION, 

definition,  &c.,  of,  693. 

an  annuity  is  not  a  chose  in  action,  but  a  chattel  interest,  in  equity,  693, 

n.  ib). 
to  what  executor  is  entitled,  695,  et  seq.     See  Actions,  Assets,  Estate. 
vested  formerly  in  executor  though  assigned  by  deceased,  734. 
now  assignable  by  Judicature  Acts,  734, 
of  wife,  737,  et  seq.     See  Ihuband  and  lyife. 

do  not  pass  by  a  bequest  of  "  goods  "  in  u  jjarticular  place,  1041—1044. 
nor  of  "  all  things  "  in  a  particular  house,  1041. 
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CHURCH.     Sec  Dilapidations,  Quare  impcil.it. 
next  presentation  to, 

when  it  goes  to  the  executor,  592,  cl  scq.     See  3537. 
optio.is  of  an  archbishop,  SOS. 

witli  relation  to  husband  and  wife,  when  wife  is  seised  of  the  advow- 
son,  613. 

when  the  husband  surviving  shall  have  qnars  impcdil,  757. 
when  executor  of  husband,  tenant  by  curtesy  shall  have,  593. 
when  assets,  1537. 

bc(]ii('sts  for  building  oi  endowing  when  exempt  from  Mortmain  Acts, 
920. 

CITATION, 

purpose  of,  258 

of  executor  to  prove  or  refuse  the  will,  225,  258.     See  Renunciation,  Pro- 
bate, Jicvocatioii. 

of  person  with  superior  title  by  person  with  inferior,  258,  2.'')9.     See  492. 

jMirty  citing  must  have  possession  of  will,  259. 

of  parties  interested  to  oppose  probate  of  will  in  solemn  form,  274,  275. 

of  executor  to  prove  will  per  testes,  275. 
revocation  upon,  487,  491. 

of  heir,  order  for,  how  obtained,  284.  »:- 

of  ne.\t  of  kin,  by  creditor  applying  for  administrotion,  378,  379. 

creditor  may  cite  though  his  right  of  action  statute  barred,  259,  n.  (c), 
378,  n.  («). 

of  next  of  kin,  if  nobody  who  has  a  right  appears  to  oppose  the  will,  276, 
277. 

by  next  of  kin,  contesting  a  will,  of  all  persons  interested  "to  see  pro- 
ceedings," 498. 

or  consent,  if  party  have  a  prior  riglit,  requisite  before  administration 
granted  to  another,  378,  n.  («.),  386. 

what  necessary  before  grant  of  administration  cum  testamcnto  anne-xo, 
405. 
hefare  grant  tte  bonis  nan,  iH,  ■    .'      ■" 

before  grant  of  limited  administration,  44P— 151    •' ,     '  •      '''  ■ 

of  executor,  to  account  in  Probate  Court,  195(.  ' ',  '  '    ' 

attachment  of  persons  disobeying,  260,  n.  (/)  and  ( r/). 

in  non-contentious  business,  261.  /'    ' 

service  of,  must  be  personally  if  possible,  379.  •',     ■ 

if  not  by  advertisement,  379.  .     '.  ■        (•; 

<'IVIL  SERVANTS, 

when  re])resentdtion  not  neeessaiy  to,  397. 

CLAIM.     Soe  Action,  Parties,  Hcmcdics. 

by  or  against  exr^cutor  as  such,  may  bo  joined  with  claim  by  or  against 

him  personally,  1778.     i'lco  Counterclaim. 
where  plaintiff  sues  or  defendant  is  sued  in  representative  capacity,  claim 

must  show,  1778. 
when  executor  must  claim  ns  such,  1778,  1779. 

CLASS.     See  Children. 

I)eiiue8t  to  a,  1078,  1080,  1081,  n.  (w),  1082,  1083,  n.  (d),  1089,  n.  (c), 
13u  !— 1334.     See  also  941,  ct  xrq. 
not  within  s.  33  of  Will-  Act,  1086. 
with  substitutionary  gift  over,  1076,  n.  (Hi), 
when  class  to  be  ascertained,  941,  et  scq. 
what  constitutes  a  class,  1081,  u.  {u). 

when  numbnr  of  cla.«  wrongly  specified,  942,  n.  {r),  1017,  1018. 
void  for  remoteness  as  to  one  member,  void  in  toto,  1116. 
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CLERICAL  ERROR, 

can  be  corrected  in  probate,  294,  n.  (6). 
80  by  court  of  construction,  930. 

CLERK, 

when  salary  of,  has  preference  in  paymenc  of  debts  of  deceased,  875, 
"•  (P)- 

CLOCK  CASES.     See  Firturcs. 
pass  to  executor,  6*8. 

CLOVER.     See  Emblements. 

>vithin  the  rule  of  emblements,  625. 

CO-ADJUTOR, 

ollico  of,  distinguished  from  that  of  executor,  193,  194,  209,  n.  (l). 

COAT  ARMOUR, 

set  up  in  a  eliurch,  i)roperty  in,  635. 

CODICIL.     Flee  JViU. 

old  meaning  of  the  term,  a  testament  without  an  executor  appointed,  .1. 
originally  executor  could  not  be  primarily  appointed  b}',  189,  u.  («). 
derivation  of  the  word,  5. 
modern  acceptation  of  the  term,  6. 

is  )iart  of  a  will,  making  but  one  testament,  6,  7,  n.  {q),  and  n.  (s).    Rne 
151. 
cases  where  it  is  otherwise  considered,  6,  7.     See  also  notes  (7) 
and  (s). 
when  a  cancellation  of  the  will  is  so  of  the  codicil,  131. 

when  of  nn  interlineation,  is  so  of  a  codicil  to  the  same  effect,  13.3, 
134. 
revoking  bequests  in  will,  but  ir.     revoking  appointment  of  exeeutors 

does  not  revoke  will,  141,  n.  (•..)• 
intending  to  revive  destroyed  will  does  not  necessarily  revoke  intennediate 

will,  155,  180. 
referring  to  will  destroyed  does  not  revoke  latir  will,  153. 
republication  or  revival  of  will  by,  166,  ct  seq.,  899,  n.  (</).    See  IFill, 

republication, 
will  republished  by,  to  bo  deemed  made  at  date  of  republication  (1  Vict. 

c.  36,  s.  34),  179. 
may  give  effect  to  unattested  alterations  or  additions  to  will,  180. 

or  render  valid  previous  unexecuted  will,  180. 
effect  of  showing  intention  to  revive  a  destroyed  will,  180,  181. 
effect  of  republication  of  prior  will,  upon  subsequent  codicils,  171. 
gift  by,  cumulative  or  substituted,  145,     See  too,  171,  n.  (/t). 
effect  of  probate,  as  to  will  and  codicil  being  distinct  instruments,  467, 
1157. 

CO-E.XECUTORS.     See  Executors. 
appointment  of,  195. 
considered  as  one  person,  196,  816. 
])robate  by  one  enures  to  the  benefit  of  all,  3*20. 
the  estate  of  several  executors,  785 — 787. 
8urvivor.ship  as  to  residue,  785,  1339. 
the  power  of  several  executors,  816,  et  seq. 
all  the  executors  cannot  sue  on  a  promise  made  to  one  of  them,  765, 

786,  n.  (/). 
several  executors  cannot  sue  on  a  promise  made  jointly  with  one  of  them, 

786. 
when  one  executor  may  sue  another,  235,  827,  1181. 
in  equity,  1803. 
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CO-EXECUTORS— co«<i)i«cd. 

must  all  join  in  bringing  actions,  82b,  1776,  1804. 

unless  they  have  renounced,  i,tat.  20  &  21  Vict.  c.  77,  s.  79,  233, 
234,  1776. 
no  more  need  bo  sued  than  have  administered,  1831. 
how  far  one  can  impose  a  clnirge  on  the  rest,  816,  819,  1838 — 1840. 
one  cannot  bind  the  others  by  his  cculract,  820. 
survivorship  amongst,  821,  1804. 
exercise  of  power  given  to,  821 — 82f .     See  Power. 
when  liable  for  the  devastavit  of  eacli  other,  1726,  ct  scq. 
notice  to  one  is  notice  to  all,  1727. 
should  not  lend  to  each  other,  1708 
receipt  of  assets  by  one  does  not  chi.ige  the  other.  1727. 

nor  entry  by  one  into  leasehold,  819. 
pleas  by.  1834. 
judgment  against,  1861. 

COFFIN, 

property  in,  635. 

COONOVIT  ACTIONEM, 

is  revoked  by  the  death  of  the  party  giving  it,  1873. 

COLLECTION  OF  EFFECTS, 
duty  of  executor  as  to,  849. 

COLLIGENDUM.     Seo  Letters  ad  cdHgevdum. 
letters  ad,  226,  C:2. 

COLLUSION, 

between  executor  and  alienee  will  vitia'-e  disposition  of  assets,  804,  805. 

COLONIAL  BONDS, 

will  not  pass  by  bequest  of  foreign  bond.i,  1055. 

COLONIES, 

probate  of  will  here  will  not  extend  to,  :  01.     See  1523,  ct  wq. 

nor  a  grant  of  administration,  365. 
what  passes  by  bequest  of  "  plantation  "  in,  1066. 
property  in,  when  assets  in  the  hands  of  \.he  executor,  1523 — 1534. 

COMMI    SION, 

when  executor  entitled  to,  1764,  ct  scq.  ,,  ■ 

COMMISSION  OF  H    'ACY,  T;:    . 

jiresumption  arising  from  verdict  on,  32.  ';   ''      ' 

COMMISSION  OF  REVIEW, 

w     t  it  was,  489.  '       ' '     ' 

COMI'.      V,  .lOINT  STOCK.     Hee  CorporfUion.  Shares. 
sliai      of,  personal  estate  under  Companies  Act,  720. 

ion  real  estate,  720. 
I'xectii.ir  may  present  ]ietition  for  winding  nj)  of  before  probate,  256. 
action  for  niisrcpresentntion  in  prospectus  of,  docs  not  survive  against 
executor  of  director,  1600,  n.  (k). 
nor  for  negligence,  160(1,  n.  {k-). 
sharch-Mers  in,  liability  of  their  exccutois,   1203,  1625—1629,   1684, 
n.  (./). 

same  as  that  of  their  testators,  1626,  n.  (m),  1627,  n.  (o). 
executors  may  become  personally  liable,  16'.;8,  1629, 
where  they  have  itommittetf  a  devastavit,  1629. 
sale  of  testator's  busincsa  to,  1825,  1826. 

rule  aj  to  joining  partner  of  testator  in  acti)n  against  executor  does  not 
apply  to,  1918,  n.  (w\ 
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COMPOUND, 

power  of  executor  to,  815, 1695. 

COMPULSOHY  SALE, 

of  land,  whether  proceeds  personalty  or  realty,  582,  n.  (y).     See  Con- 
version. 

CONCEALAiENT  OF  WILL, 

by  executor,  reiutJy  against  him,  259. 

CONCURRENT  GIFTS, 

whether  such  or  substitutionary,  977 — 979. 

CONDITION, 

coiulitiouiil  executors,  202.     See  Executor,  appointment  of. 

I'unditionul  will,  158.     See  CmUingent  Will. 

estates  by,  pass  to  executor,  614,  771,  ct  acq. 

suits  acc'iuing  by,  to  executor,  769. 

when  to  be  regarded  as  a  conditional  limitation,  113-3,  ct  scq. 

CONDITIONAL  DEVISES,  111-2,  n.  (//),  1130,  n.  {k),  1138,  n.  (q). 

CONDITIONAL  LEGACIES,  I 

definition  of,  1122. 

how  condition  created  in  a  will,  1123. 
condition  precedent  or  subsenuent,  1123 — 1125. 

condition  subsequent  may  defeat  a  contingent  interest,  1123,  ihid.y 
n.  {h). 
considered  as  trusts  imposed  rather  than  as  conditions,  1124. 
legacy  to  one,  and  in  case  of  his  death  to  another,  1125 — 1127. 
impossible  conditions  precedent,  1127. 

subsequent,  1128. 
illegal  conditions  precedent,  1128. 
8ubset[i;ent,  1129. 
•    repugnant  conditions,  1129 — ll.'il.  '^ : 

uncertain  conditions,  1129,  n.  (,/'). 
performance  of  conditions  precedent,  1132 — 1137. 

substantially,  though  the  very  condition  has  not  happened,  1132, 

1133  n.  (;:). 
when  construed  as  conditional  limitations,  1133. 
of  conditions  subse(iuent,  1137. 

wlien  conditions  subsequent  in  terrorem,  when  good,  1138,  n.  iq). 
condition  subsequent  of  death  of  legatee  before  the  legacy  becomes  ''  [lay- 

able,"  1138. 
condition  not  to  dispute  the  will,  1138 — 1140. 
conditions  in  restraint  of  marriage,  1140. 
•,.  lien  valid,  1140,  1141. 

in  restraint  of  widow's  marriage,  1141,  ibid.,  nn.  (f)  (£/)• 
in  restraint  of  widower's  marriage,  1141,  n.  (<;). 
conditions  and  limitations  distinguished,  1141.     But  sou  tWrf., 
n.  (k). 
when  rejected  as  inapplicable,  1143. 
performance  of,  1143 — 1146. 
marriage  with  consent,  1143,  ct  sfq. 
when  consent  to  bo  obtained,  1143. 
of  whom,  1143. 

moy  bo  presumed  after  lapse  of  time,  1143,  n.  (I). 
conse((uence  of  death  of  one  of  several  whoso  consent  is 
required,  1143. 
what  consent  sufHcient,  1144. 

unreasonable  refusal  to  consent  by  oxoeutors,  controlled 
in  e(]uity,  1146. 
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CONDITIONAL  LEG ACI  ES—co7iHmied. 
legacies  to  executors,  1146 — 1153. 

given  in  that  character,  are  on  condition  of  accepting  ofKce,  1146, 

1147. 
makes  no  difference  that  the  executor  is  unable  from  infirmity  to  prove 
the  will,  1147,  n.  (o). 
when  a  legacy  is  considered  as  given  to  nn  executor  in  that 

character,  1147 — 1151. 
presumption  as  to  this,  1147,  1148. 

whnt  is  suliicient  assumption  of  the  olTicc  to  satisfy  the  condition, 
1151. 
by  way  of  annuity  for  his  trouble,  1153. 
liability  of  executor  legatee  accepting  office,  1153. 
of  a  handsome  gratuity  void  for  uncertainty,  1153. 
conditional  on  paying  testator's  debts,  1153. 
legacies  directed  to  bo  enjoyed  in  a  particular  mode,  or  applied  in  a  par- 
ticular way,  1154. 
rule  as  to  absolute  gifts  with  a  revocation,  or  qualification  of  them,  for 
purposes  which  fail,  1154. 

CONFIDENTIAL  POSITION, 

person  in  obtaining  will  in  his  favour,  99,  etseq.,  289,  n.  (y\  468,  n.  (s), 
474,  n.  (/).     See  Fraitd,  Influence,  Probate,  manner  of  obtaining. 

CONFIRMATION.     See  Scotland. 

CONFLICT  OF  LAWS.     See  Domicile,  Foreigner. 

CONIES, 

in  a  warren,  when  they  pass  to  executor,  619. 

CONSANGUINITY, 

how  calculated,  356,  et  scq.,  1377,  el  seq. 

CONSERVATORY, 

whether  a  fixture,  656. 

CONSIDERATION, 

what  is  sufficient  to  make  an  executor  personally  liable,  1668 — 1673. 
for  promise  to  answer  for  debt,  &c..  of  another  person  need  not  appear  in 
writing,  stat.  19  &  20  Vict.  c.  97,  s.  3,  1674. 

CONSTRUCTION.     See  Lapsed  Legacies,  Mintake,  IVords. 
of  will  of  personalty,  928,  et  seq.     See  Li-i/'mj,  Legatee. 

when  original  instead  of  probate  may  be  examined,  482 — 486. 
must  be  according  to  the  law  of  that  country  where  testator  domiciled, 

940.     See  also  302,  307,  930,  n.  (c). 
jurisdiction  of  courts  of  equity  as  to,  243,  474,  et  seq. 
decision  of  court  may  be  obtained  as  to  on  originating  summons, 

1809,  1810. 
general  rules  of, 

technical  words  not  necessary,  929. 

technical  words  to  be  taken  in  their  lo,!,'al  sense,  930,  968,  n.  {p). 

technical  words  in  holograph  will,  930,  ii.  (s). 

technical  words  of  foreign  law,  930,  n.  (e). 

particular  intent  to  be  sacriliced  to  general,  931,  968,  n.  {ii). 

must  bo  on  tlie  whohs  will,  and  not  of  disjointed  parts,  932. 

clear  gift  not  cut  down  without  equally  clear  intention,  155. 
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when  the  same  words  occur  more  than  once,  932,  933, 

n.  (A),  969,  n.  (<)• 
when  one  bequest  construed  with  reference  to  another,  933 

1060,  n.  (a). 
elfect  must  bo  given  to  every  word,  934. 
if  two  parts  irrcooncileable  the  latter  will  prevail,  145,  934. 
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CONSTRUCTION— coH<trtW(f. 

of  will  of  peraonalty — continued, 
general  rules  of — continued. 

when  words  may  be  transposed,  supplied  or  rejected,  934 — 938. 
"or"  construed  "and,"  and  vice  versd,  936,  937. 
"if"  construfd  "when."  93". 
terms  which,  applied  to  realty  give  an  estate  tail,  give  the  abso- 

lute  interest  if  applied  to  personalty,  966. 
mistakes  and  omissions,  how  to  be  corrected,  938,  1010,  el  seq. 

not  by  reference  to  instructions  for  the  will,  939. 
erroneous  recitals,  how  far  binding,  930,  1068,  1069,  1171. 
bequest  not  to  be  controlled  by  reason  as-signed,  939. 
by  inference  from  context,  939. 
by  its  unmeritoiious  nature,  939. 
where  words  are  capable  of  twofold  constniction,  940. 
wliere  intention  cannot  take  effect  in  part,  940. 
general  words,  whether  cut  down  by  defective  enumeration  of 

particulars,  1045—1048. 
parol  evidence,  when  admissible,  1012— 1015,  1067—1069,  1159 

—1161. 
the  will  shall  take  effect,  as  if  executed  immediately  before  the 
death  (1  Vict.  c.  26),  4,  175,  et  seq.,  940,  1193. 
of  wills  made  by  testators  domiciled  in  foreign  countries,  940. 
trust  arising  by,  467 — 473. 

CONSUMABLE  GOODS, 
gift  of,  for  life,  1253. 

CONTINGENCY, 

death  coupled  with,  1126,  n.  (q). 

CONTINGENT  DEBTS, 

their  rank  in  payment  by  executor,  871 — 875. 
Iiow  to  be  regarded  with  respect  to  legacies,  &c.,  1203,  et  seq.,  1261. 
liiibility  of  executor  as  to,  1203,  1204.    See  1312,  et  seq. 
liability  on  shares  not  a  debt  till  call  is  made,  1313,  n.  («). 

CONTINGENT  ESTATES, 

in  chattels  real,  pass  to  executor,  614. 

lease  for  life,  remainder  to  executors  of  lessee,  615,  et  seq.,  769. 
contingent  interests, 

pass  to  executors,  771,  et  acq. 
contingent  legacies,  773,  1071,  et  seq.    See  Lapsed  Legacies. 

CONTINGENT  LEGACIES,  1071,  et  seq.    See  Lapsed  Legacies. 
CONTINGENT  OR  v  ESTED  DEVISES,  1112,  n.  (?/). 
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CONTINGENT  WILL,  156-159. 
definition  of,  156. 

cases  where  wills  construed  ns  contingent,  157,  n.  (o). 
court  cautious  in  so  construing  a  will,  157. 

evidence  of  adherence  cannot  establish  will  in  terms  conditional,  158. 
where  contingency  uncertain  at  testator's  deatli  probate  granted  imme- 
diately, 159. 
conditional  codicil  when  admitted  to  probate,  159. 
condition  must  be  part  of  duly  executed  will  since  Wills  Act,  159. 

CONTINUANCE  OF  SUITS.    See  Mevivor. 

by  executor  or  administrator,  where  cause  of  action  survives,  774,  el  teq, 
now  regulated  by  Order  XVII.  R.  S.  C.  1883,  774,  ctaeq.,  1617. 
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CON'i  BACT.     See  Action,  Covenant,  Executor,  liabilities,  Remedies, 

for  sale  of  land,  converaion  effected  by,  681,  682.   See  Conversion,  Estate, 
quantity  in  possession. 
interim  rents  in  such  case,  581,  n.  (s). 
rights  of  executor  on  testator's,  696,  ct  seq. 

founded  on  personal  considerations  does  not  go  to  executor,  697t 
n.  (A),  722. 
Bction  ior  breach  of  promise  of  marriage  does  not  survive,  709,  710. 
executor  uiiiy  sue  on  his  own  contracts,  762,  et  seq. 

either  in  his  own  name  or  in  representative  copacity,  762. 
or  in  both,  767. 
executor  may  sue  on  contracts  of  testator  when  right  of  action  accrues  in 
his  own  time,  767,  ct  seq. 

whore  contract  with  testator  and  his  assigns,  768. 
property  contracted  for  by  testator  will  pass  if  described  in  will  as  his 

actually,  1070. 
executor  liable  on  testator's  contracts  generally,  1593,  el  seq.,  1689.    See 
Conversio^i, 

even  though  not  named,  1595. 
not  liable  on  contracts  for  personal  service,  1596,  1597. 
not  liable  for  breach  of  promise  of  marriage,  1597,  n.  {t). 
cxi^cutor's  liability  where  testator  a  joint  contractor,  1614 — 1625,  1C63, 

n.  (i). 
executor's  liability  on  his  own  contracts  as  executor,  1661,  ct  seq. 

personally,  1666,  ct  seq. 

CONTRIBUTION,  1624,  1663,  ibid.,  n.  (.). 
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<ONTRIBUTORIES, 

under  Companies  Act,  1626. 


See  Shares. 


CONVERSION.     See  Residue,  Tenant  for  Life. 
of  property  in  equity,  579,  ct  seq. 

land  considered  as  money,  and  money  as  land,  679,  680. 

what  amounts  to  a  direction  for,  580,  n.  (/()• 
will  of  land  converted  into  personalty  entitled  to  probate,  271, 

n.  (c),  327,  n.  (h),  331,  580,  n.  (?i). 
will  of  personalty  converted  into  land  not  entitled  to  probate,  331. 
]irocecd8  of  sale  of  land  liable  to  be  laid  out  in  laud  not  personalty  or 

subject  to  probate,  582,  n.  (o). 
laud  contracted  to  be  sold,  681,  582,  1643—1646. 

the  law  is  iiie  same  where  the  sale  is  compulsory,  582,  n.  {y), 
591. 
money  covenanted  to  be  laid  out  iu  land,  582. 
"  out  and  out,"  by  will,  583,  584. 
for  particular  purposes  which  fail,  684,  et  seq. 
when  i)roperty  once  vested  no  equity  to  liavc  reconversion,  585, 

n.  (n),  587,  n.  (s). 
mixed  fund  from  produce  of  sale  of  real  and  personal  estate,  585 — 

688. 
by  trustees  of  an  infant,  588. 

real  jiroperty  purchased  with  partnership  capital,  588. 
by  committees  of  a  lunatic,  689. 
of  property  of  a  lunotic  under  53  Vict.  c.  5,  and  7  &  8  Vict.  c.  18, 

590,  591. 
election  to  take  it  in  actual  state,  580,  n.  (n). 
the  Crown  has  no  equity  to  call  for,  580,  n.  («). 
order  for  sale  ia  administration  action  effects  conversion  fromrits 

date,  580,  n.  (n). 
of  assets  into  authorised  investments, 

dm  V  of  executor  to  make,  1246—1252.     See  1037—1040. 
where  there  is  a  trust  for,  1243—1246,  1247,  n.  {i). 
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of  assets  into  authorised  investments — eontimuid. 

where  executor  has  discretion  to  postpone,  1038,  n.  (s),  1245,  n.  (i) 

1248,  n.  {k),  1250,  n.  (o). 
where  postponement  is  for  benefit  of  estate,  1246,  n.  (t),  1240. 
where  postponed,  how  caMtal  and  income  distinguished,  1245,  n.  (/' 

?''.47,  n.  (t),  1248,  n.  (v),  n.  (/),  1250,  1251,  n.  («),  n.  (o). 
where  '^e  will  coutttins  no  direction,  1248,  1249,  n.  («). 
where  there  is  a  prohibition  or  presumption  against,  1039,  124," 

n.  (i),  1248,  n.  (k),  1252. 
of  realty  and  personalty  into  a  mixed  fund,  1119,  n.  (o),  1121,  1583. 
consequences  of  neelecting  to  do  so,  1715,  1716. 
what  are  authorised  investments,  1710 — 1714. 
of  property  by  devastavit,  1897,  1898. 

CONVICT  FELON.     .See  Felon. 

administration  to,  no  longer  granted  to  crown,  373. 

legacy  to,  who  is  entitled  to  receive,  1284. 

legacy  to  wife  of,  1276,  n.  {a). 

wife  of,  may  make  a  will  apart  from  Married  AVomen's  Property  Act,  50. 

CO-rARCENERS, 

whether  bound  to  bring  land  into  hotchpot,  1372,  n.  (<). 

COPYHOLD, 

assets  marshalled  against,  1586. 

whether  executors  can  distrain  for  rent  out  of,  799. 

fines, 

action  for,  passes  to  executor  of  lord,  732. 
executor  must  be  admitted  and  pay  his  fine,  1657. 
whnt  words  will  pass,  929,  n.  (d),  1048,  n.  (t). 

trust  or  niortga<re  estates  in  do  not  pass  to  executor  under  ConveyanciiiL' 
Act,  1881. ..1543,  n.  (a-). 

COPYRIGHT, 

executor's  interest  in,  724,  ibid.,  n.  (g). 

CORN, 

action  for  cutting  growing  com, 

docs  not  survive  to  executor,  700.     See  702,  703. 
seats,  if  cut  and  carried  away,  700. 
when  growing  corn  passes  to  executor,  623.     See  Emblemenls. 

CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traveraable  by  executors,  780,  781, 
nn.  (s),  (a). 
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CORPORATION, 

aggregate, 

whether  it  can  be  executor,  183,  184. 

appointment  oi  syndics  to  receive  administration,  184, 

accepted  as  surety  to  administration  bond,  463,  n.  (r). 

legacies  of  books,  &c.,  to  certain,  free  from  duty,  1495. 

succession  duty  payable  by,  1463. 
sole, 

may  be  executor,  184. 

lease  to,  and  his  successors,  goes  to  his  executors,  597. 

chattels  which  go  to  his  successors  like  heir-looms,  639. 

choses  in  action  go  to  his  executors  and  not  his  successors,  733. 
except  by  custom,  733. 

misdescription  of  in  a  will,  1011,  n.  (t/). 
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CORPSE.     See  Dead  Body. 

CORRECTION.     See  Rectification,  Constrwtion. 
of  error  in  will  in  probate,  294,  ii.  (6). 
by  Court  of  Construction,  939. 

COSTS.    See  AUomcij,  Solicitor. 
in  Probate  Division, 

in  discretion  of  court,  310,  311. 

but  {generally  follow  event  where  action  tried  by  jury,  232,  310. 
party  citing  executor  to  prove  in  solemn  form,  when  liable  to,  280 — 
282. 
distinction  between  next  of  kin  and  legatee,  281.     See  also  313. 
liability  of  heir  at  law  to,  283. 
in  what  cases  decreed  out  of  the  estate  of  deceased,  311 — 313. 
when  executor  will  be  condemned  in,  312,  313. 
costs  of  interveners  depend  on  circumstances,  314. 
security  for,  when  executor  will  be  ordered  to  give,  313,  314. 
what  costs  are  included,  315. 
in  actions  at  law  by  executors  and  administrators, 

in  what  cases  they  are  liable  to,  upon  a  nonsuit  or  verdict  against 

them,  778,  1798. 
when  entitled  to  costs  out  of  the  fund,  1796. 
the  executor  may  be  i!onii)elled  to  give  security  for,  1797. 
in  actions  at  law  against  executors  and  administratora, 
for  the  defendant,  1796,  1862. 
executor's  liability  to  costs,  1862. 

where  ho  is  made  a  party  under  Ord.  XVII.,  1789.  n.  (ij). 
OK  judgment  of  a-ssets  in  futuro,  1863. 
in  suits  in  equity  by  and  against  executors,  &c.,  1935. 
(if  suit  to  secure  legacy  to  an  infant,  1264. 
in  administration  action,  1813,  1935,  ct  scq. 
of  the  executor  out  of  the  fund,  1936. 
cases  in  which  executor  personally  liable  for,  1936. 
executor  entitled  to  except,  for  special  reasons,  1936,  1937. 
misconduct,  1937. 
bringing  useless  action,  1937. 
costs  except  for  misconduct  as  between  solicitor  and  client,  1937. 
if  condemned  ir.  costs  appeal  will  lie  for  executor,  19o7. 
where  executor  debtor  to  estate,  1938. 
where  one  of  two  a  debtor,  1938. 
principle  of  costs  being  disallowed  in  such  case,  1938. 
costs  of  defaulting  executor  becoming  bankrniit,  1 939. 
cases  where  defaulting  executor  allowed  costs,  i940. 
priority  of  executor's  costs,  1940. 

of  executor  of  defaulting  trustee,  1940,  1941.  , 

what  allowed  under  "  costs,  charges,  and  expenses,"  1941. 

order  giving  may  be  appealed  from,  1941. 
"costs"  will  not  include  "charges  and  e.\pensi's,"  1813. 
"moderation"  of  costs,  1941.     See  1769. 
of  solicitor  tnistee,  1760—1764,  1942. 

in  an  action,  1762,  ibid.,  n.  (<!),  1942, 1943. 
of  plaintiff  in  action  out  of  fund,  1943. 
of  legatee  plaintili;  1944,  1945. 

right  of  creditor  to  solicitor  and  client  costs,  1907,  1944. 
of  creditors  coming  in  under  the  decree,  1945. 
whether  costs  payable  out  of  particular  fund  or  general  estate 
1946,  1947. 
of  administration  of  real  estate,  1947.  , 

when  plaintiff  shall  i)ay  executor's  costs,  1948. 
of  useless  proceedings  brought  by  legatee,  1949. 
executor  cannot  sue  in  formA  pawperis,  1804. 
of  production  of  original  will,  482. 
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COUNTERCLAIM, 

cannot  be  made  against  executor  as  such  in  same  action  as  against  kini 

Iiersonally,  767,  u.  (m),  1782,  1833,  n.  {zx). 
wlicn  defendant  cannot  rely  on  as  defence  to  action,  1781,  n.  (/(). 

COUNTS, 

joinder  of, 

in  actions  by  executors,  1778,  1833. 

in  actiuUH  against  executors,  1833,  18:>4. 

COUNTY  COURT. 

where  i)ersonnlty  is  under  200?.  nnd  real  estate  under  300/.  lias  jurisdio- 
tion  of  the  Court  of  Probate  in  contentious  business,  stat.  21  &  22  Vict 
c.  95,  s.  10... 2-16,  247. 

Probate  Division  has  jiower  to  remit  i)roper  cases  to,  247. 
rules  of  ■uniotice  ns  to  proceeding  in,  247. 

appeal  from  County  Court  to  Divisional  Court  of  Probate  Division, 
248. 
where  personalty  of  intestate  under  IQOl.,  widow  and   eliildreu  may  in 
certain  cases  invoke  Jurisdiction  of  County  Coun  m  nou-contcutious 
business,  248,  a'JO. 
children  of  poor  widows  dying  intestate  may  do  the  like,  240,  391. 
any  executor  may  sue  and  be  sued  in  County  Court  as  if  he    veru  a  party 

in  his  own  ri^lit,  1798,  1872. 
legacy,  kc.       •  exceeding  50Z.  recoverable  in,  1830. 

a  ijucs  if  dcvimtavit  may  be  tried  in  such  a  suit,  1 831,  n.  (n). 

jurisdiction       'iiuity  to  be  exercised  by,  in  .suits  by  creditors,  &c.,  where 
estate  ('ocs  not  exeeed  500/.,  1830,  1906,  1954. 
judge,    &c.,    of  County  Courts   to   have  ])Ower   of  judge,  kc,  of 

Chancery  Division,  1954. 
where  amount  of  subject  matter  of  suit  exceeds  limit,  suit  may  be 
'-.,.-.-         remitted  to  Chancery  Divi  ion,  195.">. 

In  whieli  of  the  County  Courts  proceedings  shall  bo  taken,  1906, 
,.         n.  (w),  1956,  1957. 

trnuiifer  of  suit  from  one  County  Court  to  another,  1957. 
r  lies  and  orders,  1957,  1958. 

when  administration  action  may  be  bron^jht  in,  1906. 
transfer  of  administration  action  to,  190t). 
decision  of  iiuestion  without  administration,  1957. 
partial  administration,  1958. 
injunction,  1958. 
■     parties  aggrieved  may  aj  \»'i\\,  1958. 

how  money  may  be  paid  luLo  County  Court,  1956. 

COURT  OF  ARCHES,  ; 

what  it  is,  488,  n.  (rf). 


COURT  OF  PROBATE.     See  rrohala—AdminUtraiion— County  Coiirl. 

substituti  1  for  the  Ecclesiastical  Courts  universally  by  20  &  21  A'ict. 

c.  77,  237,  238. 
now  by  the  .ludicature  Acts,  consolidated  into,  and  forms  a  Division  of 

the  Su(tremo  Court  of  Judicature,  239. 
testamentary  jurisdiction  to  be  exercised  in  the  Queen's  name  by  this 

court,  238. 
to  liavc  throughout  all  England  the  same  powers  as  the  Prerogative 

Court  of  Canterbury,  238. 
to  have  the  power  of  citation,  225. 
practice  of  the  court  to  be  according  to  that  of  the  Prerogative  Court, 

269,  ibid.,  n.  (s). 
rules  and  orders  to  be  made  for  regulating  procedure  of,  269. 
rules  of  evidence  in  common  law  courts  to  do  observed,  284. 
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COURT  OF  VROVATF, -eonlimied. 

the  executor  cannot  rely  on  his  rijjlit  in  any  other  court  without  the  pro- 
duction of  the  copy  of  the  will  curtilicd  unilcr  tho  seal  of  the  court,  242. 
but  he  derives  his  title  from  the  will  and  not  from  the  probate,  243. 
courts  of  equity  are  courts  of  construction  of  wills,  243. 
and  so  were  t''    ecclesiastical  courts,  24;i. 
but  tl:n  (      ii-t  of  Probate  is  not,  244. 
Court  of  I'l  'bate  has  power  to  require  attendance  and  examine  witnoises, 
&c.,  244,  ibif/.,  n.  (x). 

and  to  order  jiroduction  of  deeds,  &c.,  245. 
and  of  testamentary  papers,  259,  260. 
and  to  enforce  orders,  245. 
judge  of  tho  court  may  amend  grants  of  probate  made  before  Jan.  11, 

1858.. .245. 
grants   made  before   the  Probate  Act  which  were  void  or  voidable  by 
reason  of  there  not  being,  or  being  bona  untabilia,  valid,  if  not  already 
revoked,  245. 
second   and  subsequent  grants  to  bo  ninclo  where  the  originiil  will  or 

letters  of  adn 'iiistrHtion  are  deposited,  246. 
disputed  will  tu  lodged  in  registry  of,  261. 
place  of  deposit  o;     ill  under  control  of,  261,  324.  '.  ,■ 

ol' living  peisnis,  262,  264. 
calendars  of  grants  of  probate,  &c.,  to  be  made  iu  principal  registry  of, 
262,  n.  (»)i),  324. 
copies  of  calendars  to  be  transmitted  to  district  registries,  &c.,  262, 
n.  (in), 
(inicial  copies  of  wills  to  bo  obtained  on  payment  of  fees,  262  n.  (»i). 
original  will,  productioTi  of,  how  obtained,  263. 
di.strict  registries  to  tie  established  under  control  of,  2(jii. 

probates,  kc,  may  be  gr.anted  in  common  form  by  district  registrars 
upon  alHdavit  that  testator  had  a  fixed  place  '.r abode,  266. 

affidavit  to  be  conclusive  for  authorizing  grant  of  probate,  267. 
<li»tnct  registrar  not  to  make  grants  when  there  is  a  contention,  267. 
proof  of  wills  in  solemn  form  is  contentious  br>ines.s,  274. 

practice  respecting,  274,  el  acq.     See  Priiii''tc. 
must  transmit  to  jirJricipal  registry  notices  of  applications  for  probate 
-i-,         and  receive  certificate,  267,  268. 

also  lists  of  grants  of  probate,  268. 
to  preserve  original  wills,  268.  :       ■ 

appeal  from,  to  Court  of  Appeal,  490. 

rules  respecting  appeals,  490. 
no  suit  for  legacies  to  be  entertained  by,  1952. 

nov  for  distribution  of  residues,  1952.  ., 

COURTS  BARON, 

certain  under  the  old  law  had  probate  of  wills,  236. 

corsiNS,  .  ;■; 

who  can  take  under  description  of,  964 — 966.  ■.'*'.,, 

"first  ond  second  cousins,"  965.  -  'i^iv- 

ilegreo  of  kindreil  of,  357,  ct  seq. 

a  first  cousin,  twice  removed,  is  in  tho  same  degree  as  a  second 
cousin,  358,  n.  (n).     See  965. 

COVKXANT, 

nut  to  revoke  a  will,  107, '' W17.  *  •■ - 

actions  of,  survive  for  executor,  695,  696.  _     ;   _ 

iKit  where  the  covenant  is  joint,  1773,  1774.  >       •■   ...^-      ■   • 

unless  the  interest  is  several,  1774,  1775. 
where  actions  on  covenants  real  descend  to  the  heir,  710,  et  seq. 
immaterial  that  a  breach  was  incurred  in  ancestor's  life,  711.* 

unless  the  personal  estate  was  prejudiced,  714. 
to  pay  rent,  when  the  executor  cannot  sue  on,  725,  n.  (t). 
where  actions  on  covenants  real  pass  to  executors,  710 — 715,  717. 
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C'OVKNANT-Mn<m«erf. 

actions  of,  survive  for  executor — continued. 

notions  on  covonaiits  real  by  executor  of  reversioner  for  years,  717. 
on  coviiKUit  with  tcstfttor  to   perform  sonietliinf;  on  ii  day  wliitli 
liapixMiH  after  liia  death,  767,  768. 
nctions  of,  survive  aprainst  executor,  1S93. 
tliough  nut  iianicd,  1595,  1596. 
though  testator  himself  not  bound,  I'tW. 

unless  licrsonal,  as  a  covenant  to  instruct  an  api)rcntice  ITi'ty 
1597. 
joint  covenants,  1(514,  et  scq. 
covenant  to  repair,  1597. 

covenant  to  discharge  a  lessee  of  ciuit-rents,  1597,  1598.     See  liQI 
11.  (/).  "    • 

covenant  concerning  the  realty,  1629—1631. 

as  between  landlord  and   tenant,    1631.      See  Ejcecutor,  lutldliiii. 
Unit. 
alter  assignment,  1631— 1640.     Sop  1204,  n.  (Z). 
for  non-)rayment  of  rent,  1639,  c<  scg'. 
en  covenant  to  repair,  1640. 
ikbts  due  by, 

their  former  priority  of  payment  by  executor,  869,  8/0.  '      i 

abolished  by  Hiiido  Palmer's  Act,  869. 
implied, 

no  action  lies  against  executor  upon,  unless  broken  in  lifetime  of 

testator,  1632,  1633. 
what  shall  constitute,  1032,  n.  (i). 
executor  selling  lease  entitled  to  reiiuirc  from  jiurchaser  a  covenant  lor 
iiidenmity,  1632. 
not  bound  to  enter  into  covenants  for  title,  1632. 
by  Lord  St.  Leonards'  Act  executor  selling  lease  or  property  held  du 
chief  rent  not  liable  for  covenants,  1204,  «.  (/). 

CREDITOR.     Sec  Debts. 

citation  of  executor  bj',  to  prove  tlie  will,  258,  259. 
citation  of  next  of  kin  by,  259,  378. 

cannot  dispute  the  validity  of  a  will  unless  he  has  had  a  grant  of  adminis- 
tration, 280,  382. 
nor  deny  an  interest,  378,  n.  (i),  382. 

.^ccus  where  he  has  a  gi-ant  of  administration,  382. 
when  he  is  bound  to  bring  in  the  administration,  382,  n.  (i-). 
gi'ant  of  administration  to,  377,  et  seq.     See  Admiiiistmtion. 
who  is  for  purpose  of  grant,  380,  381. 
ell'ect  of,  as  to  the  debt,  1180. 

not  to  be  revoked  for  a  creditor  of  a  larger  amount,  496. 
nor  on  application  of  creditor,  497. 
giMit  of  administration  to  cum  tcstamento  annexo,  403,  404. 
gnnitof  administration  to  <i«ra7i<7»ni»M>n7a<<r,  418,  n.  («). 
^I'lint  of  administration  to  durante  abscntid,  435. 
appointed  executor, 

etlect  of  appointment,  1179 — 1182, 
by  one  of  several  debtors,  1181. 
creditor  sole  executor,  1180. 

one  of  several  executors,  1181. 
action  by  creditor  administrator,   for  his  own  debt,  against 

executor  de  son  tort,  1181. 
if  he  renounce  he  may  sue  his  co-executor,  235,  8?7,  1181. 
legacies    to  creditors  who  have    compounded  with   testi.tor   have    no 

pr(!fercncc  in  abatement  to  other  legacies,  1219. 
liequest  to,  duty  on,  1491 — 1493. 

whether  it  abates  by  death  of  creditor,  1073. 
power  of  executor  to  prefer,  881,  1811,  n.  (a;),  1860,  n.  (<) 
how  controlled,  882,  883. 
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« 'RFAnTOBr-coilliiued. 

liis  ri>;ht  tu  niako  a  lef(ateo  refund,  1313.     See  a,\no  1205. 
I'i^lit  of,  ngiiiiiKt  wlniiniNtrator  durante  mimiritate,  425. 
liriority  of  cieditor  to  all  legatees,  1202,  el  kq. 
08  to  voliiiitiuy  delits,  869,  1202. 
as  to  contingent  dcbtH,  1203,  et  seq. 

when  II  legatee  nniKt  give  Hccurity  ngainst,  1205. 
eflect  of  stilt.  22  &  23  Viet.  c.  35,  n.  27,  ns  to  contingent  liabililicH, 

1204,  n.  (/). 
IIS  to  delits  of  which  the  executor  hoH  no  notice,  1205,  et  acq. 
lifter  notice  to  send  in  claims,  executor  not  to  be  liable  for  debts 
after  distribution  of  the  ONsets  of  which  ho  had  not  tlicn  notice, 
Htiit.  22  ti  23  Viet.  c.  35,  s.  29,  1206. 
how  far  it  may  be  barred  in  a  suit  fur  administration  of  assetH,  1208  - 
1210.     See  1877. 
he  mav  prove  his  debt  as  long  as  there  is  a  fund  in  court,  &u,, 
1208. 
case  where  some  legatees  have  received  tlieir  legacies,  and 
.some  not,  1209. 
priorities  of,  settled  by  lex  fori,  1531. 
who  misleads  an  executor  cannot  complain  of  a  deficiency  in  the  assets, 

1206,  ihid.,  n.  (z),  1858,  1859. 
[iruperty  assigned  in  fraud  of,  1545. 

i'cmcdifin  in  equity  for,  1877,  et»eq.     See  Adminintration,  Reinedics. 
of  deceased  jiartner,  rights  of,  1619,  et  scq. 
of  executor  candying  on  testator's  trade,  and  of  testator,  their  rights 

respectively,  1681—1690,  1900—1902. 
for  his  own  demand,  1877. 

.suing  on  behalf   of  himself  and  the  other  creditors,  1877,   1907, 
1908. 
entitled  to  costs,  1907. 
payment  by  executor  after  decree,  882. 

creditors  paid  in  part  before,  shall  receive  no  more  until  the  others 
are  paid  proportionably,  883. 
but  in  taking  account  executor  may  stand  in  phico  of  creditor 
so  paid,  883,  n.  (b). 
mny  obtain  an  order  for  the  administration  of  the  estate,  1004,  1907, 
1908. 
procedure  as  to,  1904,  1905.. 

only  bound  by  order  for  general  administration,  1811. 
may  proceed  by  originating  summons,  1806,  1904. 
uncorroborated  claim  by,  1658,  1659,  1902. 

suit  in  County  Court  by,  where  estate  to   bo   administered  shall   not 
exceed  500i.,  1954. 

CREMATION,        ' 

legal  method  of  disposing  of  corpse,  835,  n.  [a),  1678,  n.  {a), 
scmble,  executor  entitled  to  expenses  of  thus  disposing,   835,  n.   {u), 
1678,  n.  («). 

(CRIMINAL.     See  Felon,  Traitor. 

CROPS,  GROWING.     See  Emblementu,  and  p.  1051. 
when  within  Bills  of  Sale  Acts,  623,  n.  (A). 

CROWN, 

debts  due  to, 

their  precedence,  854. 

what  sort  of  debts,  855. 

by  simple  contract,  855,  875. 
whether  debts  having  precedence  by  statute  are  to  be  preferred 
to  Crown  debts,  858. 
executor,  surety  for  testator  to,  paying  debt  has  Crown's  priority, 
893,  n.  (0. 
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CROW^-tontimictl.  ; 

ancient  jewels  of,  heirlooms,  634. 
ancient  right  of,  to  administration  to  intestates,  339. 
right  of,  to  ^)crsonalty  of  person  dving  intestate  without  ne.\t  of  kin 

369— :572. 
right  of  to  moiety  where  such  person  dies  leaving  a  widow  only,  370. 

except  where  affected  by  Intestates  Estates  Act,  1890... 370,  n.  {/). 
how  administration  grantee'  to,  371,  372. 
presents  to  benefices  vacaut  at  death  of  bishop  where  aJvowson  part  of 

temporalities,  594. 

CUMULATIVE  LEGACIES, 

doctrine  of,  1155,  ct  seq.     See  also  145,  as  to  legacies  in  codicils, 
where  there  is  no  internal  evidence  of  intention,  115ti. 
where  there  is  internal  evidence  of  intention,  1157. 
parol  evidence  of  test.itor's  intention,  1159 — 1161. 
when  a  codicil  giving  a  substituted  legacy  shall  be  considered  as  rovokiii" 
a  former  codicil,  145. 

CURRENCY,       _  •        .'  ^        • 

in  what  legacies  to  be  paid,  1296,  «<  scy. 

t:ySTOMS, 

of  Loudon  and  York,  distribution  under,  1354,  1403. 

"  Cr-riiES," 

pcrformanco  of  condition,  1132,  n.  (i<). 

cases  where  charitable  intent  executed,  903,  924. 


DAMAGES, 

rc(:.i\  ered  agai.ist  executors  for  injuries  by  deceaseci  to  the  property  of 
another,  in  what  order  payable,  8/6. 
for  dilapidations  against  the  executors  of  a  late  incumbent  of  a  bene- 
fice, 876,  877. 

DE  RATIONABiLI  PARTE  BONOEUM, 
writ  of, 

lay  at  common  law  for  a  wife  and  children  to  recover  their  thirds  of 

the  personalty  against  the  executors  of  the  husband,  2. 
form  of  writ,  ihid. 

Sous  and  daughters  migiit  join  in  the  writ  as  "jmnri,"  2,  n.  (c). 
controversy  whether  this   vas  the  general  law,  or  only  prevailing  by 
custom  in  particular  places,  2. 

DEAD  nODY, 

no  property  in,  835,  n.  (n). 

executors  have  right  to  po.ssession  of,  835,  n.  (a). 

are  responsible  for  burial  of,  835,  n.  (ft), 
direction  by  will  as  to  disposal  of,  not .  nforcoable,  835,  n.  (a). 
cremation  of,  legal,  835,  n.  (a). 
executors  have  property  in  cuftln  and  shroud,  635. 


DEAF, 

capacity  of,  to  make  a  will,  12,  13. 

DEAF  AND  DUMB, 

capacity  of  to  make  a  will,  12,  13. 


n 


INDEX. 


2001 


h 


il  as  rDvokiiirt 


iieir  tliirds  of 


DEATH, 

action  by  executor  against  person  who  cnuseJ  tlie  death  of  the  testator, 

703,  e/.  scq. 
of  plaintil)',   consequencea  of,  774,  ct  scq.     See  Abatement,   Execution, 
JRcvivor. 

between  vertlir*- ami  .judgment,  774,  778,  779. 

entry  of  ju'lf^nicnt,  «««c/))'o  <jMic,  779. 
after  finu'l  judgment,  780,  1797. 
after  judgment  nnu  Iieforo  execution,  778,  779. 
of  defendant.     Sco  Ahafcment,  Hjccution,  Jievivor. 
b'jtween  Terdict  and  judgment,  774.         ,  i 
after  final  judgment,  780,  1869.  ' 

in  execution,  1868,  1869.     See  780. 
of  two  jiorsons  by  shipwreck  or  other  common  cau»e  ;  which  is  to  be 

taken  to  survive,  351,  402,  742.     See  also  107'2,  ibid.  n.  (x),  1136. 
of  testator,  when  presumed,  26!,  u.  (s). 

evidence  of,  1803. 
'       of  legatee,  26.''>,  n.  («),  1284. 

when  it  operates  as  revocation  of  continuing  guarantee,  1660. 
authority  of  attorney  determined  by  death  of  client,  783. 
"  In  cas(!  of  the  death  "  of  a  legatee,  meaning  of  tius  expression,  1125. 
death  ooujiled  with  a  contingency,  1126,  n    (//). 

of  testator  will  speaks  from,  as  to  property  comprised  in,  4,  175,  ct  scq. 
940,  1193. 

I)I<:BKNTU1:E  stock.    Sec  Railway  Debentures,  Shares. 
not  within  Jlortmain  Acts,  910,  911. 
what  words  in  Will  will  pass,  10.56,  1187,  n.  {x).     See  Ademption. 

])KI5T, 

charge  of  on  realty,  57t^,  ct  seq.     See  Extatc,  quantiltj  in  ponsctsion. 

may  be  dcducfeil  from  the  alfidavit  of  account  for  probate  duty  wlieie 

deceased  domiciled  in  United  Kingdoiri,  513,  514,  336,  n.  (/<). 
payment  of  debts  by  executor  or  adniinistn'.tor,  851,  ct  seq. 

when  he  be'omes  liable  for  them,  187/. 
:'       all  debts  must  be   paid    before   any  legacies,    1202,    c(  scq.     See 
CreiUtor. 
contingent  debts,  871— 875,  1203,  r^.fcy. 

legatee  nuist  give  .security  against,  1204. 
payme.it  of,  as  between  cajiital  and  inciime,  1246,  n.  (/). 
»lobts  of  which  executor  has  no  notiie,  879,  r*  uq.,  1205,  16^3,  1694. 
executor  not  liable  for    irbts  after  distribution  of  a.'^scts  of  which  ho  had 

not  then  notice.     Stat.  22  i  23  Vict.  c.  35,  .s.  29,  1206. 
voluntary  debts.  869,  1202. 
]>riority  of  uebts  ann)ng  themselves,  852,  et  scq. 
with  respect  ti  foreign  'issets,  852 — 854. 
funeral  expi'uses,  850. 
expenses  of  iirobate,  &c.,  850. 
costs  of  adniinistiation  suit,  850,  851. 
debts  due  to  tl.fi  crown,  851—856,  893,  n.  (<). 
solicitor's  lien,  854. 
debts  to  whi  -h  priority  is  given  by  statutes,  856 — 858. 

to  commissioners  of  stani])s  where  credit  lias  been  given  for  tho 

duty  on  jirobato  or  letters  e  '  adniinlistration,  855,  856. 
tn  tlio  parish  by  overseer,  856. 
to  a  friendly  .society  from  its  oIKcers,  856,  857. 
to  ])aving  commissioners,  857. 
-  regimental  debts,  857. 

whether  these  debts  have  precedence  of  the  crown,  858. 
certain  bankiuiptcy  rules  as  to  jiaynient  of,  to  i)rovail  in  the  adminiti- 
tratiou  by  tho  court  of  an  insuilicient  estate,  858,  892,  n.  ()/(). 
all  bankruptcy  rules  us  to  not  imported,  858,  n.  (;)). 
inaolvcnt  estate  of  decenscd  debtor  may  lie  administered  in  Bank- 
ruptcy on  petition  of  creditor,  869,  n.  (^)). 
W.E. VOL.   II.  ,.*  4   I? 
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DEBT—contimird. 

priority  of  debts  nmoiif;  tlicmselves — continued. 
debts  ot  iccoi-d,  8:")!)— 868,  1614. 
judgiiK'iits,  859. 

wliut  .sort  of  jiidj,'inciit,  8,'0,  860. 
,'■,  registration  of  jud^'i'tiits,  862,  863. 

judginciits  I'"'  iv|,'isttre(l  to  liave  no  priority,  802. 
wlicu  judgments  as  iigainst  lieirs  and  e.xecn'ors  must 

be  rc-registeri'd,  8<!'J,  8();!. 
effect  of  not  registering,  802. 
tliey  have  no  precedence  iiniong  themselves,  804. 
decrees  in  equity,  864.     See  JJcnrcs. 

wliat  sort  of  decrees,  864. 
recognizances,  865. 
securities  by  statute,  865. 
now  oVisolete,  806. 
statute  merchant,  866. 
statute  staple,  8(i0. 

recognizance  in  nature  of  statute  staple,  867. 
statute  void  for  want  of  formalities,  808. 
joint  and  several  statute,  868. 

statute  for  money  at  a  future  day,  868,  871. 
debts  by  specialty,  869— S75. 
reiit,  869.     See  Bait 
■wliat  is  a  specialty  debt.  869. 
priority  over  simple  contract  debts  abolished  in  case  of  iiersons 

dying  after  December  Slst,  1869.. .869. 
voluntary  bond  or  covenant,  869,  870. 
bond  usurious,  or  c.r  turpi  causd,  871. 
future  and  contingent  debts,  871 — 875. 

cannot  generally  be  paid  till  contingency  arise,  871. 

in  case  of  insolvent  estates  sniMc  creditors  may  now  value 

their  dobts  and  prove  at  once,  872. 
as  to  i)aynient  of  legacies  notwithstanding,  1202,  et  scq. 
qumrc  wlietlier  an  annuity  a  contingent  debt  since  Appor- 
tionment Act,  873,  n.  ('/). 
by  simple  contract,  875 — 878,  893,  n.  (t). 
due  to  the  king,  855,  875. 

due  to  servants,  clerks,  workmen,  875,  ihid..  n.  (;;). 
damages  recovered  against  executor  for  injuries  done  by  testator 

to  the  property  of  a  third  party  payable  as,  870. 
party  injured   by  devastavit  is  a  simjilo   contract  creditor  ot 

executor,  1897. 
dilapidations  by  late  incumbent  of  benefice,  876,  877. 
vith  respect  to  payments  by  an  executor  de  son  tort,  877,  878.    See 

Executor  dc  son  turt. 
an  executor  may  voluntarily  pay  an  inferior  debt  without  notice  of  a 

superior,  879. 
ho  may  plead  a  judgment  for  an  inferior  debt  witliout  notice,  879. 
what  is  notice  to  bind  him,  880. 

docketing  or  registration  of  judgments,  881,  862,  cl  seq. 
unregistered  judgments  rank  as  simple  contract  debts, 

802,  881. 
uotici'    of   unregistered   judgment   will    not   give   it 

preference,  881. 
with  respect  to  other  debts  there  must  be  actual  notice, 
881. 
executor's  power  of  preference  among  creditors  of  ei|ual  deirree,  882. 
how  controlled  l)y  proceedings  at  law,  or  in  ei|uity,  882. 

he  can  mak "  voluntary  ]).ayment8  after  action  commenced,  8S2. 

-~  he  cannot  pay  in  preference  after  a  decree  to  account,  or  lUter 

judgment,  883. 

but  he  may  stand  in  the  place  of  the  creditors  he  has  paid, 
883,  n.  (4). 
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DYAVT—contin'-icd. 

executor's  power  of  preference  nmonjj  creditors  of  equal  dej^roo — cnntinued. 
how  controlled  by  procce  lings  at  law,  or  in  equity — cmitinucd. 

a  creditor  jiartly  p  lid  by  an  executor,  will  receive  no  further 
paynien'j  iroin  tie  court  until  other  creditors  have  been  paid 
proportionably,  f  83. 
executor's  rctaiiur  for  Lis  own  debt,  884,  et  scq.     Sec  Retainer. 
what  passes  by  a  be((uest  of  "  debts,"  Ui62,  ct  seq. 
satisfaction  of,  by  legacy,  7162,  ct  scq.  1287. 
release  of,  by  legacy,  1170   et  seq. 
effect  of  appointing  deljtoi  executor,  1175,  ct  seq. 
at  common  law,  117t'. 
in  e(jnity,  1178,  \\T.\.  ii.  (/;). 
rule  in  cipiity  will  now  prevail,  1176. 
effect  of  coniinitting  adn  mistratiou  to  debtor,  1177. 
effect  of  appointing  creditor  executor,  11711,  ct  scq. 
where  creditor  is  .sf  le  executor,  1180. 

wlierc  one  of  severi.l  debtors  has  made  the  creditor  executor,  1181. 
where  a  creditor  if  one  of  several  executors,  1181. 
action  by  creditor  administrator  for  his  own  debt  against  executor  de 
son  tort,  1181. 
bequest  of,  by  creditoi'  to  debtor, 

la])ses  by  death  t  f  debtor  before  testator's,  1073. 
is  a  mere  legacy  and  tiie  debt  is  a.sscts,  1171. 

recital  of  debt  due  from  legatee  evidence  against  him,  1171.     See 
939,  1068,  1C69. 
legacy  of,  1062,  el  s.q. 

whenspeeific,   .029— 1031. 
when  adeemed,  1184 — 1186. 

Action  of,  foii  ixecutor, 

lies  in  resjieet  of  debts  due  to  deceased,  695. 
in  respect  of  arrears  of  rent,  727,  728. 

Action  of,  agai.s'st  exkcutoh, 

did  not  form».'rly  lie  upon  simple  contract,  1828. 

but  noH-  by  3  &  4  "Will.  IV.,  c.  42,  .«.  13,  such  action  may  be 

maintained  against  an  executor  or  administrator,  1828. 
for  ren,  1674.     Hvv.  Rent. 

wlieii   ;o  be  brought  in  the  dttinct,  and  when  in  the  deljct  and 
dctiiict,  1674,  et  scq.     See  Rent. 

Lmi'RIsonment  for,  abolished  by  "Debtors  Act,  1869,"  1934.     See  Nc 
Exeat  Regno 

DEBTS, 

"  all  my  just  debts,"  meaning  of,  1,')S4. 
wliat  passes  ly  bequest  of,  1062,  ct  scq. 

DECEIT, 

action  for,  docs  not  survi.e  to  executor,  697,  700. 
nor  against  him,  1600,  itiVV.,  n.  (A;)- 

DECLAIiATION.     See  Remedies. 

DECREE.     Sao  Remedies. 
in  equity, 

against  testator,  " 

ranks  in  order  of  payment  with  a  judgment  at  law,  864. 

tlie  executor  formerly  could  not  plead  it  at  law,  but  must  have 
had  an  injunction,  864.  ' 

what  sort  of  decree  entitled  to  this  precedence,  864. 
agninst  executor, 

must  be  paid  before  j\idgmont  subsequently  obtained,  882. 

4     B     2       :- 
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DECREE— continued. 
ill  eijuity — cmitinued. 

against  executor— eoiitinucd.  > 

eft'ect  of,  in  controlling  executor's  preference,  883; 

creditor  yiartly  paid  by  executor  will  not  he  fnrtlicr  pnici 
by  court  until  nil  the  other  creditors  have  heeii  paiil 
proportionably,  88:!. 
for  an  account,  &e.  in  a  creditor's  suit, 

executor  cannot  jiay  in  preference  after,  883. 
for  administration, 

injuncticin  after  to  restrain  creditor  proceeding  on  a  judg- 
ment, 180-J,  1803. 
cannot  bo  made  in  absence  of  personal  representative,  1913. 

DEED-POLL, 

properly  executed  and  attested  may  operate  as  a  will,  94,  n.  (//). 

DEEDS,  ' 

belongiiif;  to  inheritance  do  not  pass  to  executor,  636. 

nor  the  box  in  which  they  are  kept,  636. 
ri<;ht  of  executor  to  possession  of,  795. 
power  of  executor  to  take  out  of  chest  in  house  of  heir,  796. 

J)EKR, 

when  they  pass  to  the  executor,  CIS,  iltid.,  n.  {/). 

in  an  inclosed  ground,  may  bo  distrained  for  rent,  618,  n.  (/). 

DEFAULTIXO  EXECUTOR.     Seo  Devastavit,  licmedics. 
\\  luMi  entitled  to  costs,  1938. 

DKKEXCES.     See  I'fcas. 


Diai'lGATES.     See  Jppca/. 
a[ipeal  to,  formerly,  488. 

practice  at  to  appointment  of,  488,  n.  (/■). 

DKLTRIUAf.     ^ce  Lunatic,  Insanity,  Drunkenness. 
what  it  is,  23. 

distinction  between,  and  insanity,  as  to  proof  of  lucid  interval,  23. 

DEMONSTRATIVE  LEGACIES, 
whirt  they  are,  1021. 
instances  of,  1031,  1032. 
ademption  of,  1021,  118.S. 
abatement  of,  1021,  1224. 

DEMURRER, 

objections  formerly  raiseable  by,  can  now  be  raised  on  pleadings,  1835, 
n.  (/<). 

DEPOSIT, 

of  wills,  ]ilacc  of,  262,  264,  324. 

DESCENDANTS, 

who  entitled  under  description  of,  976,  977. 

when  they  ti\\n.'  per  capita,  and  \\\\ei\  per  stirpes,  1384,  n.  (c). 

DESCRIPTION, 

of  legatee,  940,  ct  scq.     See  Legatee. 
of  legacies,  1040,  cl  scq.     See  Legacy. 
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DESTRUCTION  OF  WILL, 

remedy  ngainst  executov  for,  259. 

DETINUE, 
action  of, 

lies /or  executor  if  goods  arc  taken  from  testator,  696. 
lies  against  executor  if  goods  Uiken  by  testator  continue  iu  liis  hands, 
1602, 


DEVASTAVIT.     See  Accounts,  Allowances,  Assets. 
definition  of,  1690. 
instances  of, 

by  direct  acts  of  abuse,  1692. 

by  delivering  a  sealed  packet  unopened,  329. 

by  mal-administration,  1692. 

midcr  expenses  of  funeral,  836,  rt  unj. 
payment  of  debts  out  of  Icfjal  order,  1092,  1693. 

not  without  notice,  1693. 
assent  to  lega(n',   when  fund  insulRcient  for  creditors,   1202, 
elsfq.,  1692,  1693. 
quwre,  if  without  notice,  1205,  etseq.,  1693. 
how  exi'cutor  may  protect  himself,  1693,  1694. 
not  lueserviii}^  a  term  ibr  years,  1691. 
in  trust  to  atten<l  inheritance,  169-1. 
compounding  or  releasing  debts  no  dvvasUi.cit  by  Conveyancing  Act, 

1881... 1695. 
scmhlc  this  docij  not  affect  an  administrator,  1694,  1695. 
old  law  applicable  to  administrator,  1696-1698. 
by  unnecessary  payments,  1698. 

how  executor  making,  should  sue  to  recover,  766. 
of  joint  bond,  1699. 
of  void  bond,  1699. 

executor  not  bound  to  plead  statute  of  limitations,  1699,  1700. 
unless  order  for  administration  or   i's  equivalent  has  been 
made,  1700,  iOiU.,  n.  (c). 
by  negligence,  1701. 

iu  not  selling  assets,  1701. 

in  not  investing  assets,  1255. 

in  not  assigning  an  onerous  lea.se,  1631,  n.  (/). 

in  not  paying  debts  carrying  interest,  1701. 

he  may  jiay  simple  contract  debts  before  specialty  bearing 
interest,  if  assets  suificient,  1702. 
in  not  getting  debts  in,  1702. 

enabling  creditor  to  plead  statute  of  limitations,  ]  702. 
in  not  biiugiug  actions.  1702,  17('3. 
by  loss  of  asset.*,  1703.      Stat.  22  A;  23  Vict.  c.  35,  s.  31,  1836.     Sec 
also,  1534—1537. 

old  rule  at  law,  1704. 

in  e(piity,  1704. 

modern  rule,  wilful  d    ault  must  be  charged,  1705. 

loss  by  theU  or  casUuiDy,  1704. 

by  invalid  security.  1705 — 1707. 

where  the  will  directs  the  investment  of  the  estate  in 
real  or  personal  securities,  1708. 
by  fall  of  stocks,  1709. 

by  continuing  trade  of  testator,  1682,  c<  scg. 
by  not  investing  in  the  juoper  stock,  1709. 

investments  authorized,  1710—1714. 
by  retaining  iu  hand,  or  by  investing  on  a  deficient  security, 
'  '  1716,  1717. 

!  by  loan  to  co-executors,  1708. 

by  not  calling  in  money  (IU  security,  1717,  1"18. 
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BEY  AST  AWT— continued. 
instances  of — continued. 

by  loss  of  assets — euntiniicd. 

loss  by  theft  or  casualty — continued. 

by  failure  of  banker,  agent  or  solicitor,  1719—1723.    See 

1725,  1726,  1731. 
general  rosxilt  of  all  the  authorities  as  to  the  loss  of  assets 

1723,  1724. 
provision  of  Conveyancing  Act,  1881,  as  to  receipt  of  pur- 
!  chase-money  by  solicitor,  1725. 

executor  may  appoint  solicitor  to  receive  and  give  discharge 
for  money  under  Tnistoo  Act,  1888. ..1725. 

or  a  banker  or  solicitor  to  receive  jjroceeds  of  policy  of 
assurance,  1726. 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co-executor, 
1726,  et  scq. 
executor  liable  for  acts  of  co-executor  as  for  those  of  a  stranger 

intrusted  by  him,  1728. 
executor  trustee  wlio  stands  by  and  sees  breach  of  trust  committed 
by  co-tru.stee,  1734. 

not  protected  by  the  usual  indemnity  clause,  1734,  1735. 
every  tru.st  instrument  to  be  deemed  to  contain  clatiscs   for  the 
indemnity  as  to  loss  of  assets  iiml  icimbursement  of  trustees, 
Stat.  22  &  23  Vict.  c.  35,  s.  31,  1735. 
executor  joining  in  a  receipt  with  co-executor,  1735,  1739. 
executor  renouncing  after  an  act  of  admini.stra1ii>n,  1736 — 1733. 
executor  v.ho  h  is  proved,  but  who  declines  to  act,  1738. 
when  a  devastavit  is  released  by  concurrence  or  aciiuiescence,  1739. 
breach  of  trust  committed  at  instigation  of  cestui  que  trust,  1740. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor,  1740. 
creditor  who  misleads  an  executor  cannot  complain  of  insulKcieucy  of 

assets,  1206,  ihid.,  n.  {z),  1858,  185y. 
of  feme  corcrl  executrix,  1741,  ct  seq. 

law  since  Married  Women's  Property  Act,  1741,  1742. 

wife  alone  liable  unless  husband  intermeddles,  1741. 
law  before  Jlarried  Wnmeu's  Property  Act,  1742,  1743. 

husband  liable  for  i/inis/iirit.  before  marriage  as  well  as  after 
while  coverture  lasted,  1742. 
his  liability  alter  determination  of  coverture  for  assets  come 

to  his  hands,  1743. 
his  estate  liable  after  his  death,  1743. 
where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it  back 

in  his  representative  character,  766. 
executor  of  executor,  1872. 

not  liable  for,  at  common  law,  1601,  1872. 
Stat.  30  Car.  II.  c.  7.  1601,  187-'. 
pnrty  injured  b}',  is  a  si.iiidc  contract  creditor  of  executor,  1897. 
IS  a  debt  by  executor  du(!  from  the  time  of  cuniniittiiig,  and  not  from 

decree  for  payment,  1898. 
as  to  abatement  of  legacies,  where  the  e.state  becomes  insufficient  by  the 

ihrii.ilavit  of  the  executor,  1215,  et  scq. 
remedy  for,  in  equity,  1896,  ul  seq.     See  Jlcwdies. 
wliat  is  a  conversion  by  the  executor,  1896. 
following  assets,  1897. 
in  case  of  a  bankrupt  executor,  1898. 
retainer  for,  by  co-executor,  1171,  n.  (?'). 
remeily  for,  against  executor  of  executor,  1872. 

debt  on  a  judgment  against  first  executor  suggesting  a  devastavit, 
1866,  18:f2. 
flciw/rr/ in(iuiry  as  to,  by  sherift",  1863,  1864.  ^^-  - 

"  what  is  a  good  finding  of  a  d''vastavit  in  1  "s  return,  1864. 

elfect  of  Ivpso  of  time  on,  in  equity,  r;22,  n.  \  ),  et  seq.   See  1206,  n.  {»), 
1210,  )i.  (A). 
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DEVASTAVIT— con^mucf?. 

(luestioii  of,  may  be  tried  in  a  suit  within  the  jurisdiction  of  tlie  County 
Court,  1831,  II.  (?i).  ■  -  ; 

Action-  of  debt  suookntino, 

upon  judj^meut  aj^aiust  executor,  1805. 

its  nature,  1805. 
when  brought,  1866.  ,  '         . 

form  of,  1S66. 
picas  in,  1866. 

(ixocntov  cmmot  Tplead  plenc  admiiiistravit,  1806. 
'    •  evidence  in,  1867. 

judgnu'nt  iu,  1867. 
how  to  bo  brought  by  executor  of  him  who  obtained  judgment, 

1868,  1869. 
against  executor  of  executor,  1867. 
against  husband  of  executrix,  1741,  ct  sen. 
upon  judgment  of  execution,  1869. 
nut  on  judgment  against  testator,  1868. 

remedy  on  judgment  against  testator,  1868. 

DEVISK.     See  Will. 

goiiL'ral,  what  it  includes,  929,  n.  (d).     See  Wills  Ad,  s.  26.     Preface. 
wlieii  vested  or  contingent,  1112,  u.  (y). 

DEYIdEE, 

wlien  entitled  to  bo  exonerated  by  the  executor,  1561,  ct  scq.     See  Exone- 
ration. 
his  right  of  retainer,  888,  n.  (x),  890,  n.  (;). 

remedy  against  real  assets  in  liands  of,  1  Wm.  IV.  c.  47,  1554,  ct  scq. 
suit  in  County  Court  by,  wliero  estate  does  not  exceed  500/.,  1954. 
may  proceed  by  originating  summons,  1806. 

DILAIIDATIONS, 

damages  for,  against  the  representatives  of  tlie  late  incumbent,  iu  what 

order  payable,  876,  877. 
provisions  of  Ecclesiastical  Dilapidations  Act,   1871,  as  to,   876,  877, 

1611. 
what  are  dilapidations,  1609,  1610. 
action  for,  against  executor  of  rector  at  common  law,  1609—1611, 

to  what  extent  he  is  liable,  1612. 
liability  of  executor  for  under  the  Ecclesiastical  Dilapidations  Act,  1871... 

877,  1611,  n.  {h). 
of  mansion  house,  ; ': 

executor  of  tenant  for  life  without  impeachmenJ;  of  waste  not  Itablo 
for,  in  cipiity,  1607. 

I)ISAHILIT1E3, 

of  testators,  9,  et  scq.     See  /Kt7Z,  who  is  capable  of  making. 

DISCLAIM KR,     See  Renunciation. 

of  trusts  cannot  be  made  by  executor  who  takes  probate,  1691. 

DISCOVERY, 

actions  for,  may  be  brought  against  executor  before  probate,  257. 
very  rare  since  Judicature  Act,  257,  n.  (x).  * 

DISCRETION, 

of  trustees  or  executors  where  the  court  will  interfere  with,  1899,  1900. 
not  interfered  with  by  issue  of  originating  summons,  1899. 

DISTRESS, 

remedy  against  executors  by,  1872. 

by  heir  of  cattle  of  executor  damage  feasant,  849. 
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c.  10,  1352,  ct  scq. 
1353. 


DISTRESS— c(»i<J«MC(/. 

executor's  power  to  distrain,  796 — 801. 

accrues  from  the  dciith  of  testator  before  probate,  551,  552. 
executor  of  a  lessee  for  years  who  underlets,  71)0,  797. 
executor  of  a  man  seised  of  rent, 

could  not  distrain  at  lonimon  law  for  rent  incurred  in  testator's 

life,  727,  797. 
Stat.  38  Hen.  VIII.  c.  37,  72",  728,  797—800. 

executors  may  have  action  and  distrain  for  rent  due  to 

testator  in  his  life,  797. 
distress  for  a  rent  the  estate  whereof  dc])ondH  upon  anuther's 
life,  being  dead,  797. 
'  ,:  construction  of  the  statute,  798,  ct  scq. 

whether  it  extends  to  executors  of  a  man  seised  in  fc(! 

demised  for  years,  800. 
it  applies  only  to  cases  in  which  the  testator  might 

have  distrained,  798. 
in  whose  han<l^  the  land  must  be,  798. 
wl'^  manner  of  rents  are  within  it,  798. 
issuing  out  of  copyhold,  799,  n.  (.s). 
executois  of  landlord  may  clistrain  on  land  deniised  (or  any 
term,  or  at  will,  as  landlord  himsclt'  might,  800. 
stat.  3  &  4  Will.  IV.  c.  4-J,  800. 
executors  may  join  in  distraining  or  distrain  alone,  800. 
>        executor  of  administrator  who  has  underlet  cannot  distrain, 
800,  801. 

DISTRIBUTION, 

period  of  in  gifts  to  a  class,  941,  ct  scq. 

1!niii;i;  rm:  htatftk  22  &  23  Car.  II. 

origin  and  object  of  statute,  1352, 

provisions  of,  1353 — 1356.  . 

construction  of,  355. 
no  suit  for,  to  be  entertained  in  I'robate  Court,  1952. 
if  a  jierson  entitled  die  within  the  year,  liis  executor  may  claim,  1401, 

1402. 
etl'ect  of  agreement  as  to  distributive  share,  1356. 

no  action  at  law  lies  for  it,  1828. 
estate  of  an  intestate  bastiird,  or  person  without  kin,  1385. 
per.sons  taking  under  take  as  tenants  in  common,  983,  n.  ((^). 
rights  of  husband,  j;i;)7.     See  983,  n.  (c). 

paramount  to  22  &  23  Car.  II.  c.  10,  983,  n.  (c). 

stat.  29  Car.  II.  c.  3,  s.  25,  1357. 

rights  of  husband's  representative,  if  he  dies  without  taking 

administration,  1358. 
or  without  having  fully  administered,  1358. 
Huhts  of  vidow,  1359—1366.     See  983,  n.  (e). 
when  barred  by  seltlcment,  1360. 

by  provision  by  will,  in  lieu  of  thirds,  1361. 
when  she  cannot  claim  both  her  distrilmtive  share,  and  .money 
due  under  a  covenant  for  her  provision,  1362. 
when  she  may  claim  both,  1363 — 1366. 
provisions  of  Intestates  Estates  Act,  1890,  where  intestate  leaves 

no  issue,  1359. 
in  such  case  widow  takes  £500  or  the  whole  estate  if  less,  1359. 
how  such  sum  to  be  borne  and  raised,  1360. 
rights  of  children,  VAQ^ — 1277. 

their  "representatives,"  1366.  " 

1.  where  none  of  intestate's  children  are  dead,  1367. 

2.  where  all  the  intestate's  children  are  dead,  leaving  eliildren, 
1367,  1368,  n.  (c). 

3.  where  some   of   the  intestate's  children  are  dead,  leaving 
children,  1368. 
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DISTRIBUTION— COTi/muerf.  ,:  ■        - 

Under  the  statute  22  &  23  Car.  II.  c.  10 — continued.  i  ' ' 

rights  of  cJiihlrcii — continued.  ' 

half-blood,  1367. 
posthumous  child,  1367. 
an  only  child,  1367. 

iidvanccment,  1369—1377.  

operates  only  in  distribution  'of  the  estates  of  intcstnto 

fathers,  1370. 
does  not  operate  in  cases  of  quasi  intestacy,  1370. 
children  of  deceased  cliilcl  must  bring  in   their  father'ti 

ad'-ancement,  1370,  1371. 
a  child  shall  brinj;  in  his  advancement  among  the  other 

children  oiil J,  and  not  for  the  widow,  1371. 
advancement  by  settlement  of  land,  1371. 

what  land  is  witliin  the  statute,  1371,  1372. 
advancement  out  of  personal  estate,  1372 — 1377. 
»  what  is  considered  so,  1373 — 1375. 

what  is  not,  1375 — 1377. 
riffJits  of  iicxt  of  kin,  1377,  U  scq.     See  also  983,  et  seq. 
who  are  next  of  kin,  1377.     See  also  355,  et  scq. 
right  of  the  father,  1377. 

right  of  the  mother,  1378.  ii-fig 

brothers  and  sisters  shall  share  with  her,  1378. 

altliough  the  intestate  left  a  widow,  i6«(<.         •         |    '' 
if  no  brothels  are  alive  of  intestate,  nephews,  ic,  sliail 

share  with  their  grandniotlier,  1379. 
tlie  representatives  of  brothers  and  sisters  beyond  their 

children,  shall  not . share,  1379. 
brothers  and  sisters  of  the  half-blood  shall  share  with 

lior,  1380. 
when  she  siiall  take  (he  whole,  1380. 
mother-in-law  or  step-mother  have  no  right,  1380. 
right  of  brotlicrs  and  sisters,  1381. 

jireferred  to  grandfather,  &('.,  1381. 
grandfather  preferred  to  uncle,  1382. 
great  grandlather  shall  share  with  uncle,  J'SS^. 
grandfather  by  mother's  siue,  1382.  '      ' 

nncles  and  neplicws,  1382. 
half-blood,  13S2. 

posthumous,  1383. 
relatives  by  marriage  not  entitled,  1363. 

no  representation  among  collaterals  after  brothers'  and  sisters' 
children,  1383. 

i.e.  brothers  and  .sisters  f;/"///r //(/rs/a/c,  1.383. 

wlieii  they  take  ycr  ca}:i/<t,  1384,  il/itl.,  n.  (a). 
^  when  per  stirpes,  1384,  ibid,  n.  (a). 

Ok    IHK  EIFEOTS   OF  AN    INTESTATE   DOMIl'IMCD   ABKOAI),   1387—1401. 

it  shall  be  according  to  the  law  of  the  country  of  domicil,  1387. 
rules  for  ascertaining  the  domicil,  1392 — 1401. 

UnIIEII  THE  CUSTOMS   OF   LoXDON   AND  YoUK, 

.saved  by  the  statute  of  distributions,  13.54,  1403. 

customs  of  London  and  York  aljoiished  as  to  the  e.states  of  persons 

who  have  died  on  or  after  Jan.  1,  1S57,  stat  19  k  20  Vict.  c.  94, 

1403. 

old  law  as  to,  1404.        ~    -  r-^^ ^   .    _,- 

DISTRICT  REGISTRIES.     Sec  Court  of  Probate. 

of  Probate  Division,  266,  et  seq.  ; 

DIVESTING.     See  Lapsed  Legacies — Conditional  Legacies. 
of  a  vested  share  in  distribution,  948,  949. 
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DIVIDF.NDS, 

of  stock,  not  apportionnhle  at  common  law,  72jl. 

case  of  tenant  for  life  of,  ilyiiij?  on  tlio  duy  tlipy  become  due,  728. 
now  n])portiQnabki  by  Apiiortionineut  Act,  729. 
wlmt  included  in,  in  tliis  net,  731. 
btMjuost  of,  passes  tho  principal,  1058. 

DIVORCK, 

wlion  husband  loses  right  of  administration  to  wife  by   349,  n.  On), 
when  widow  loses  right  of  administration  to  husband  by,  354,  355. 

DOCKETING, 

of  Judgments,  862,  881. 


See  Production. 


See  Judgments. 

DOCUMENTS, 

production  of  in  administration  action,  1887. 

DOGS, 

pass  to  executor,  617,  ibid.,  n.  (6). 

DOMESTIC  EXPENSES, 

what  shall  b»^  allowed  in  executor's  accounts,  1698,  n.  (]>),  1750,  n.  (;;). 

"DOMESTIC  USE  AND  ENJOYMENT," 
articles  of,  what  they  include,  1050,  n.  (a,'). 

DOMIflL.    See  Foreigner,  Ar    . 
dclinition  of,  1392,  n.  (y) 
country  of, 

the  lawthere  shall  regulate  the  validity  of  wills  proved  here,  302,  et  scq. 
and  also  the  construction,  940,  959.     See  also  307,  ibUl.,  n.  (k). 
so  as  to  title  to  letters  of  ndmiiiistration,  365,  366, 
so  as  to  distribution  of  the  cfl'ects,  852,  cl  scq.,  1387,  et  s,-q.. 

1527,  ct  scq. 
so  as  to  exoneration  of  real  estate,  1562,  n.  (r). 
but  not  as  to  descent  of  real  estate,  1388,  n.  (/). 
but  administration  of  the  estate  must  be  where  possession  taken, 

1389,  et  acq.     See  1525,  ct  K,q. 
decision  of  Court  of  domicil  binding  on  Court  of  this  country, 

1391,  1392. 
status  of  child  depends  on  status  of  putative  father,  1397,  n.  (h). 

See  138S,  n.  (/),  9.59. 
how  the  law  of  the  foreign  country  is  to  bo  certified,  366,  n.  {k). 
how  far  a  British  subject  can  select  a  fori  ign  domicil  in  ilerogatiou  of  liis 

British,  1399. 
of  deceased,  its  effect  on  tli     liability  of  his  estate  to  legacy  duty,  1496, 

1501—1503. 
rules  for  ascertaining  tho  domicil,  1392,  et  scq. 
distinction  between  domicils  of  choice  and  of  origin,  1396,  n.  (/). 
Anglo-Indian,  what  it  is,  1397,  ibid.,  w.  (A),  1399. 
Anglo-Egyptian  no  such  thing,  1398,  n.  (A).     See  305,  n.  (d). 

nor  Anglo-Chinese,  1398,  n.  {K). 
law  of  the  country  of  domicil  will  not  prevail  again.st  a  will,  made  under  a 

power,  of  property  situate  in  this  country,  308. 
what  is  meant  by  "the  law  of  the  country  nl' (lomicil,"  304,  1387,  n.  (c). 
law  of,  as  affecting  wills  changed  by  .stat.  Jl  A:  25  Vict.  c.  114,  308. 

wills  made  by  British  subjects  abroad  to  be  admitted  if  niiide  accord- 
ing to  law  of  the  ])lace,   or  where  testator  was  domiciled  or  had 
domicile  of  origin,  309. 
also  wills  made  by  British  subjects  in  this  kingdom,  if  made  accord- 
ing to  local  law,  309. 
ehiinge  of,  not  to  invalidate  will,  309. 
law  a.s  to  such  wills  before  Aug.  6,  1861... 303. 
■when  will  of  British  subject  domiciled  abroad  mav  be  invalid  since 
Aug.  6, 1861,  304,  n.  (?/). 
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DOMTOII,  -continued. 

may  bo  (lotiiie<l  by  ordor  in  council  pursuant  to  stat.  23  &  24  Vict.  c.  121, 

1400. 
arises  from  connection  with  locality  not  from  society,  306,  n.  (d). 
foreign  court  will  graut  ancillary  probate  whore  necessar-  to  recover 
citutc,  301,  il/iil,,  u.  (in). 

DONATIO  MORTIS  CAUSA, 
ileliiiition  of,  681. 
requisites  of,  (381,  et  scq. 
a  trust  UKiy  lie  annexed  to  it,  {J86i 
ilelivery  of,  084—686. 

what  is  sufficient  wlien  the  subject  is  incaT>able  of  actual  transfer, 
68.5. 
what  inay  bo  tJio  subject  of,  686— 689. 
bank  notes,  686. 
bonds,  687. 
neguliublo  instruments  passing  by  delivery,  686,  ihid.,  n.  (A). 

payable   to   order  though  uiieiidor.->td,  686, 
n.  (/O. 
mortgage  deeds,  687. 

Eolicy  oi  insurance,  687. 
anker's  depo-sit  note,  683,  ibid.,  n.  (o). 

not  re('ci|it»  for  stock,  688. 

not  )iote.s  drawn  by  the  deceased  in  his  Inst  illness,  688. 

not  clieiiuea  on  bankers  unless  scmhlc  parted  with  for  valuable  con- 
sidciation  or  paid  boforo  testator's  death,  688,  689,  n.  (t). 
how  it  ditlers  from  a  legacv,  690. 
evidence  of.  681,  n.  (A),  682,  n.  (/),  691,  692. 
subi'vt  to  legacy  duty,  691,  1413,  144:5. 
sub    .  t  to  probate  duty,  691,  n.  {d),  1443,  n.  {q). 

to  debts,  691. 
how  it  ditlers  from  a  gift,  inter  vivos,  690,  691. 
may  Iso  .satisfied  by  a  legacy,  691. 
cannot  bo  revoked  by  s\ibse(|Uent  will,  691. 
not  abolished  by  WdU  Act,  692.' 

DOUIJLE  rORTlONS.     ^c&  Ademption— Satisfaction. 
presumption  ii;.':iiiist,  how  repelled,  1197. 

by  parol  evidence,  1197,  ct  siq.  ' 

DOUBLE  PROISATE.     See  I'rohatc,  maimer  of  obtainiMj. 
what  it  is,  320. 

DOVES,  * 

when  they  pass  to  executor,  618,  619. 

DOWER,  1309.     Sec  JFidoio. 
.-  tenant  in,  when  she  or  her  executors  arc  entitled  to  emblements,  030, 631. 

DRAFT.     Sec  Construction — Evidence. 

of  a  will  when  it  may  be  used  in  evidence,  120,  292,  293. 


DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  will,  35. 
or  to  revoke  one,  125,  n.  (l). 

DUCHY  OF  CORNWALL, 

grr.ut  ol  administration  to  intestate  dying  in  granted  to  Duke  of  Cornwall, 
372. 
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DUCHY  OF  LANCASTER, 

Sovereign  entitled  m  right  of  to  goods  of  intestate  dying  therein  without 

next  of  kin,  370,  n.  (s). 
administration  in  snch  case  granted  to  solicitor  for  afTaii-s  of,  372. 
administration  bond  not  given  by  solicitor  to,  but  liable  as  if  it  were,  454, 

n.  (b). 
Intestates  Estate  Act,  1884,  applies  to,  373. 

DUMB, 

capacity  of,  to  make  a  will,  12,  13. 

DUNG, 

in  A  heap,  is  a  chattel,  643. 

DUPLICATE  WILLS, 

revocation  of,  132,  133. 

presumption  that  the  destruction  or  mutilation  of  one,  revokes  the  other, 
133. 
when  both  ins'truments  ave  in  the  possession  of  the  testator,  and  only 
one  is  in  part  cancelled,  133. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be  foiiiiil 
cancelled,  or  cimnot  be  found,  the  presumption  ii),  that  ho  caueelled  it 
animo  rcvccandi,  135. 
must  be  brouglit  into  Probate  Court  if  required,  261. 

DUTY,  508,  et  seq.,  521,  et  xcq.,  1405,  ct  seq.,  1445,  ct  scq.,  1477,  ct  seq.     Seo 
Estate  Duty-  Leijacij  Duty — frobatc  Duty — Succession  Duly. 


E. 

KAR-MARKING  MONEY. 

in  Itanus  of  executor,  1884,  1896,  ibid.,  n.  (aa). 

EAST  INDIES.    Seo  India. 

ECCLESI  \STICAL  COURT.     See  Coiirt  of  Prob-Uc— Probate— Rcnwlics. 

EFFECTS, 

collection  c",  by  executor,  849. 

what  passes  by  a  bequest  of,  1040,  1042,  n.  (I). 

"  household  effects,"  1050. 
where  described  as  in  a  particular  place,  1041 — 1044. 

EJECTMENT, 
by  ox(!cutor, 

lies  whether  ouster  was  before  or  after  testator's  death,  699,  762. 
demise  laid  two  years  before  probate,  good,  551. 
two  out  of  throe  executors  may  recover  in  on  joint  claim,  1777. 
by  administrator, 

when  demise  to  be  laid,  554,  n.  {p). 
against  executor, 

for  a  i-ecovery  of  a  leasehold  for  years  by  a  devisee  after  assent, 
1829. 
verdict  in,  not  admissible  as  evidence  in  a  testamentary  cause,  294. 
service  on  one  of  two  co-executors  in  possession  a  sufficient  service  in  an 
action  of,  1832. 

ELDEST  SON, 

when  younger  child  is  considered,  947,  et  teq. 
when  eldest  child  considered  younger,  950. 
time  of  ascertaining,  947,  n.  (x). 
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ELECTION, 

to  take  converted  property  in   its  actual   state,    580,    n.    (n).    Seo 

Ccnvcrsimi. 
widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  679. 
power  by  executor, 

where  testator  was  entitled  to  lake  choice  of  several  chattels,  814. 
power  of,  by  legatee,  from  a  cei-tain  number  of  stock,  1303. 
doctrine  of,  as  to  legacies,  1304,  ct  acq. 
to  what  cases  applioable,  1306,  1307. 

only  applicable  as  between  a  gift  under  a  will  and  a  claim  dehors  the 
will,  1306,  T307,  1311,  n.  (?«). 
no  election  where  testator  makes  void  appointment,  1305. 

nor  where  beneficiary  has  no  property  to  give  up,   1307, 
1311,  n.  (u). 
heir  at  law,  1307,  1308. 
widow  entitled  to  dower,  1309. 

stat.  3  &  4  Wm.  IV.  c.  105,  in  etfeot  abolishes  election  as 
affects  dower,  1309. 
where  there  are  two  beciuests  to  the  same  person,  the  one  onerous 

and  the  o;her  beneficial,  1310. 
what  constitvtes  an  election,  1310. 
effect  of  an  election,  1311. 
of  executor  to  take  as  legatee,  1233,  d  scq. 

ELEGIT, 

estate  by,  goes  to  executor,  597.     See  702,  n.  {u). 

land  delivered  in  execution  under  is  charged  within  meaning  of  Locke 
King's  Acts,  1875,  n.  {p). 

EMBLEMENTS.     See  Fixtures  ;  Agricultural  Holdings  Act. 
definition  of,  622. 
what  pi-oduce  are,  623,  ct  scq. 

such  only  as  repays  the  labour  within  the  year,  625. 
considered  generally  as  chattels,  623,  n.  {h). 
when  executor  entitled  to,  626,  ct  seq. 
as  against  heir,  626. 
as  against  a  devisee,  627,  628. 
right  of  executor  of  tenant  for  life,  628. 

by  stat.  14  &  15  Vict.  c.  25,  s.  1,  where  landlord  tenant  for  life 
tenant  at  rack  rent  shall  continue  to  hold  for  year  instead  of 
having  euiblements,  628,  n.  (r). 
right  of  executors  of  clergy,  630. 
parson  resigning  his  living  not  entitled  to,  B.'^O,  n.  (y). 
right  of  executor  of  dowress;  630. 

executor  of  her  husband,  631. 
right  of  executor  to  one  seised  j"itrc  vxo-ns,  631. 

when  husband  and  wife  are  jciui;  tenants,  631. 
right  of  executor  of  jointress,  631. 
effect  of  Married  Women's  Propel  ty  Act,  631,  n.  («). 
right  of  executor  of  tenont  by  curtesy,  631. 
right  of  executor  of  tenant  at  will,  632. 
entry,  egress,  and  regress  to  take,  632. 

do  not  givs  a  title  to  exclusive  occupation,  632. 

wliether  executors  of  lessee  shall  pay  rent  till  the  corn  is 
ripe,  632. 

EMPLOYERS'  LIABILITY  ACT,  707,  708.    See  Actimis. 


ENTITLED, 

word  construed  "  entitled  in  possession,"  930,  1122,  n.  (a). 
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ENTRIES, 

admissibility  in  evidence  of.  made  by  deceased  executor  ngainst  his 
interest,  1875,  n.  {k). 

ENTRY, 

when  necessary  to  com]ilcte  executor's  title,  557. 

before,  executor  not  liable  as  nssi^^nee  of  testator's  term,  1635,  iliil. 

n.  {t). 
but  Ihible  for  rent  so  far  as  lie  has  assets,  1636.    See  Executor,  UaUlibj. 

EQUITABLE  ASSETS,  1545,  c<  .«<?.     Seo  Aesets. 

EQUITABLE  CONVERSIO^T,  579,  ct  scq.    See  Cmiversion. 

EQUITABLE  EXECUTION,  1616,  n.  (b),  1797,  v.  (d)     See  Execution. 

EQUITABLE  WASTE,  622.     See  Waste. 

EQUITY. 

cannot  set  aside  a  will  for  fraud,  38,  464,  ct  seq. 

courts  of,  nre  courts  of  construction  of  wills,  243,  244.     See  474,  ct  scq. 

Construction. 
in  what  cases  it  will  interfere  with  respect  to  probate,  &c.,  467,  ct  scq. 
e(]uitable  conversion,  579,  et  scq.    See  Conversion. 
decree  in.     See  Decree. 
ix-niedies  for  a*"'   acainst   executors    in.     See   Administrction  Action, 

Remedies. 
under  Judicature  Act.  rules  of,  to  prevail  when  there  is  any  conilict 

between  those  of  law  and  equity,  563,  806,  n.  (;.). 
wife's  equity  to  a  settlement,  1277,  ct  seq. 

See  Payment  of  Legacies. 
equity  of  redemption  whether  legal  or  equitable  assets,  1548. 

EQUIVOCAi'ION,  1013,  et  seq.     See  Ambiguity,  Legatee. 

ERASURE.     Sue  Alterations,  Evidence. 

in  will  presumption  as  to,  112 — 114,  294. 
partial  revocation  of  will  by,  122,  ft  sej. 

ESCAPE.     See  Sheriff. 


ESCME.VT, 

lauds  coming  to  Irrd  by,  are  assets,  1592,  n.  (<). 

ESCROW, 

liability  of  executor  of  testator  delivering  deed  as,  1659. 

ESTATE, 

Of  an  KXECITTOR  OR   ADMlNlSTHATOn. 

At  what  time  it  ve8t.s  551,  ctseq. 
estate  of  executor,  551. 
estate  of  administrator,  552 — 557. 
between  the  death  of  the  deceased  and  the  administration  grunt 

property  to  vest  in  the  judge,  557. 
distinction  between  chattels  real  and  personal,  as  to  time  of  vest- 
ing in  possession,  557. 
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ESTATE— continKcd. 

Ok  an  EXECuroR  or  At)MiNiSTRATOR — Continued. 
Its  qualh  .',  558,  el  scq. 

Hot  forf'oited  by  attainder  of  executor,  &c.,  558. 
not  applicable  to  executor's  debts  to  the  crown,  558. 
where  executor  becomes  bankrupt,  goods  of  testator  do  not  nass, 
659. 
it  operates  as  a  forfeiture  of  a  lease  containing  clause  to 
tlmt  elfect,  though  the  lease  does  not  pass  to  the  assignees, 
5t)0. 

receiver  to  whom  assignees  may  ace(<iint,  560. 

executor  bankrupt  and  residuary  legatee,  560. 

it  cannot  be  taken  in  execution  for  debt  of  executor,  560,  561, 

ibid.,  n.  (o). 
exceptions  from  this  rule,  .162,  561,  n.  (o). 
doctrine  of  m  ;rger  respecting,  662,  563. 
abolished  by  Judiciiture  Act  when  no  merger  in  equity,  563. 
will  still  be  merger  where  executor  has  estate  in  his  own  rigl  t, 

563. 
how  the  effects  which  an  executor  takes  as  such  may  become  his 
own,  566—569,  1692,  n.  (0. 
different  rule  in  equity,  567,  n.  («). 
qucnre  as  to  effect  of  Judicature  Act  on  rule,  668,  n.  (s).     See 

587,  n.  (p). 
executor  cannot  bequeath  it,  504. 
executor  may  alien  the  assets,  564,  801,  cl  scq. 
grant  of  omnia  bona  sua  bj'  executor,  564. 
releass  of  all  demands  by  executor,  564. 

feme  covi   f  exesutrix  since  December  31,  1882,  cannot  be  con- 
trnllcd  by  her  husband,  565.     See  185,  186,  1741,  1742  ;  and 
Husband  Mid  Wife. 
when  an  executor  will  gain  a  settlement  by  estate,  565,  566. 
executor  not  to  bo  protector  of  a  settlement  in  respect  of  astate 
as  such,  566. 

Quantity  of  estate  in  posse-ssion,  570,  et  scq. 

of  an  executor  aud  administrator  is  the  same,  570. 
the  whole  personal  e.state  vests  in  the  executor  or  administrator, 
670. 
unless  estate  in  joint-tenancy,  570. 

e.xcept  in  case  of  partners  in  trade,  &e.,  571. 
rights  of  executor  of  one  of  siiveral  partners,  572. 
in  what  cases  the  title  goes  to  the  executor,  where  the 

deceased  had  only  a  special  property,  573. 
option  to  purchase  held  not  ''o  pass  to  executor,  573. 
real  property,  573,  et  scq.     See  also  563,  803  ;  and  Power. 

in  what  cases  an  executor  takes  the  fee  in  trust  to  sell,  or 

merely  a  power,  574. 
rule  is  tliat  intention  of  testator  must  bo  gathered  from 

whole  will,  574. 
in  what  cnses  tiie  executors  shall  have  a  power  to  sell  land 

by  implication,  575. 
no  power  where  estate  devised  specifically  subject  to  dobi 

577,  n.  (d). 
administrator  with  will  annexed  has  no  power  to  sell  une  . 

will  or  under  22  &  23  Vict,  c,  35,  677,  n.  [d). 
executor  devisee  of  subject  to  debts  can  make  good  title  to 
purchaser  who  does  not  know  that  debts  are  paid,  577, 

n.  (/). 

pri'suniptiou  that  debts  are  paid  after  twenty  year3, 
677,  1923,  n.  (<). 

no  such  presumption  in  case  of  leaseholds,  678, 
n.  (/),  1924,  n.  (<). 
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ESTATE— «o»tt?M«!(/. 

Of  an  kxkcutok  on  ADMisisTnxron—conHnuerl. 
Quantity  of  kstatr  in  possession — continued. 
real  property — continued. 

hold  by  testator  as  solo  tmstee  vests  in,  1543. 
whether  a  more  charge   of   debts  on   land  gives  such  nu 
implied  power,  stat.  22  &  23  Vict.  c.  35,  ss.  14,  IG    576 
677.  ■■      ' 

the  proceeds  are  equitable  assets,  579,  1549. 
the  doctrine  of  equitable  conversion,  579,  et  seq.     See  C'uii- 
versi  m. 
land  considered  as  money  and  money  as  land,  579, 
land  contracted  to  be  sold,  581,  58'-!. 
compulsory  sales  under  act  of  parliament,  582  u  0/1 

rm. 

money  covenanted  to  bo  laid  out  in  land,  582,  583. 
conversion  "out  and  out,"  583,  584. 

for  particular  purposes  which  fail,  584,  585. 
mixed  fund  from  produce  of  real  and  personal 
estate,  585—588. 
property  purchased  with  partnership  capit.^l,  588. 
property  altered  iu  nature  by  trustees  of  infant,  588, 
589. 
by  committee  of  lunatic,  589,  590. 
by  compulsory  sale  of  lunatic's  lands.  591. 
chattels  real,  592,  et  scq. 

next  presentation  to  a  church,  592 — 595. 

archMsho;/s  options,  595. 
estates  for  years,  595. 

for  so  many  yeara,  if  A.  B.  shall  so  long  live,  596. 

lessee  for  years  granting  an  estate  for  lite,  59(3. 

to  A.  for  life,  and  if  he  die  within  a  certain  term,  to 

his  executor  for  that  term,  596. 
estates  by  statute  staple,  &c.,  597. 
leav^e  for  yeais  to  one  and  his  heirs,  597. 

to  a  sole  corporation  and  his  successors,  597. 
devised  in  tail,  597,  598. 
to  A.  for  life,  and  afterwards  to  his  heirs  gencriil  or 

special,  598. 
tenancy  from  year  to  year,  599. 
leases  of  incorporeal  hereditaments,  599. 
in  joint-tenancy,  do  not  pass,  600. 
vest  in  executor  though  specifically  devised,  600. 
the    executor   cannot    ivaive    a   lease   though  worth 

nothing,  600  ;  but  see  p.  1639. 
equitable  interest  in  term,  601. 
estate  j;Mr  auter  vis,  601. 

effect  of  1  Vict.  c.  26,  601. 
mortgages,  602. 

2)art  of  the  pei-sonal  estate,  602. 

when  heir  entitled,  603. 

when  a  mortgage  merges,  604,  605.     See  Swabey  v. 

Swahey,  15  Sim.  106,  and  p.  640. 
executor  of  mortgagor,  in  case  of  mortgage  with  power 
of  sale,  604. 
land  devised  to  executors  for  payment  of  debts,  604,  605. 
with  relation  to  husband  and  wife,  605,  et  scq.     See  Hat- 
band and  Wife. 
by  condition,  614. 
by  remainder,  614. 
contirgeut  and  executory  interest,  614,  615. 

limse  for  life,  remainder  to  the  oxecutoii>  o'  lessee,  615, 
616. 
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EfiTXTE— continued. 

Of  an  exeouiou  on  administratoii— eon<j)i?(crf. 

QUANTirV  OF   KSTATK   IN   TOSSKSSION— COJlimUCrf. 
chattels  personal,  617,  ct  seq. 

chattels  nniinate,  617 — 620. 
domitcc  naturcc,  617. 
fcrm  naturcc,  617. 

2)er  vidustriavi,  618. 
propter  impolc:iti(im,  618. 
what  aiiimnls  are  incident  to  the  inheritance,  618,  619. 
if  tliu  deceased  was  a  termor  lor  yeara,  they  go  to 
the  exocutor,  619,  620. 
chutlcis  vegetable,  620,  et  seq. 

trees  and  fi-uits  not  severed,  620. 

certain  cases  where  growing  trees  go  to  executor,  620, 

621. 
wlien  trees,  &e..  that  are  severed,  go  to  the  executor, 
621,  622. 
emblements,  622,   et  seq.    See  Emblements,   Agricultural 
Holdings  Act. 

what  produce  are  emblements,  624 — 626. 

second  year's  crop,  625. 
when  executor  entitled  to,  626,  et  seq. 
as  against  heir,  626. 
as  against  devisee,  627,  628. 
right  of  o.xecutor  of  tenant  for  lile,  628 — 630. 
right  of  executors  of  clergy,  630. 
right  of  executor  of  dowress,  630. 
executor  of  her  husband,  631. 
right  of  executor  of  one  seised  .y«rc  vxoris,  631. 

when  husband  and  wife  are  joint-tenants,  631. 
right  of  executor  of  jointress,  631. 
right  of  executor  of  tenant  by  curtesy,  631. 
right  of  executor  of  tenant  at  will,  632. 
entry,  egress,  and  regress  to  take,  632. 
luiir-looms,  633,  el  seq.     See  Heir-looms. 
wliat  they  are  stiictly,  633. 
chattels  in  the  nature  of,  635. 
chattels  devised  or  fettled  as,  637. 

chattels  which  go  to  the  successor  of  a  coqioration  sole  in 
the  manner  of,  639. 
fixtures,  640,  et  seq.     Sue  Fixtures. 
what  are,  640,  et  seq. 
executor's  righl;  to  sever,  643,  et  seq. 
separate  property  of  wife,  659,  et  seq.     See  Husband  and  Wife, 
donationcs  mortis  ca\isd,  681,  et  seq.     See  Donatio  Mortis  Caitsd, 

QtTANTITY   OF   ESTATE  IN  ACTION,  693,  et  SCq, 

choses  in  action,  693.     See  Action. 

whii'h  the  deceased  might  have  put  in  suit,  695,  et  seq, 

us  respects  husband  and  wife,  736,  ct  seq.   See  Husband 
and  Wife. 
which  accrued  after  death  of  testator,  760,  ct  seq. 
contingent  and  executoiy  interests,  771 — 773. 
the  executor  of  the  object  of  a  power  cannot  be  an  appointee, 

773. 
continuation  of  suits  by  executor,  &c.,  77-i,  et  seq.     Sea  Revivor, 

Certiorari. 
in  case  of  a  corporation  sole,  732,  733. 
executor  of  bankrupt,  735. 
annuities,  718.     See  also  603,  n.  (i). 

arrears  of,  npportionablc,  729,  et  seq. 
canal  shares,  &c.,  720. 
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ESTATE— contitiued. 

Of  an  kxecutok  on  administuatou — contivued, 
Quantity  of  kstatk  in  kcvw^— continued. 

shores  under  Coinimuies  Acts,  720. 

stock  in  public  funds,  720 — 722. 

dividends  apportioimble,  729,  ct  scq. 

interest,  729. 

may  be  apportioned,  729,  et  scq. 

servant,  722. 

apprentice,  722 — 724. 

parish  apprentice,  723. 

copyri<,'ht,  724. 

patent,  724. 

caroonie,  724. 

rent,  724,  H  scq.     See  llcnt. 

copyhold  fines,  732. 

money  collected  on  briefs,  732. 

damages  to  estate  of  deceased  tenant  for  life,  732. 

wrecked  goods  claimed  by  executors  within  a  year  and  a  day,  735. 
of  several  executors,  <tr.,  785 — 787. 

each  has  the  whole,  785. 

release  by  one  of  part  of  debt  releasrs  nil,  785. 

if  one  contracts  the  others  cannot  .join  in  suing.  786,  n.  (/). 

they  cannot  sue  on  a  promise  made  by  deceased  jointly  witli  one 
of  them,  786,  787. 

survivoi-ship  among,  821,  824,  et  scq.,  1144,  n.  («). 
of  crccutof  of  evceidor,  788. 

with  respect  to  choscs  in  action,  788. 
of  adhiinistrator  de  bonis  non,  788,  ft  scq. 

jirivity  of  estate  between  him  and  original  execiitor,  789. 

property  converted  by  original  executor,  &c.,  790,  791. 

his  title  to  choscs  in  action,  791,  792. 

enforcement  of  judgments  obtained  by  original  executoi  "iv,  702, 
793. 
of  feme  c  wcrt  executrix,  793.     See  Husband  and  Wife. 

is  the  same  as  that  oifemc  sole,  793,  794. 

estate  vested  in  her  after  a  protection  order,  794. 

ESTATE  DUTY, 

chargeable  on  estates  exceeding  10.000?.,  621,  522. 

to  be  in  addition  to  ])robate  duty,  523. 

person  delivering  affidavit  of  account  for  probate  to  deliver  a  statement 

of  estate  and  effects,  522. 
person  delivering  account  of  voluntary  dispositions,  &c.,  iiUer  vivos,  under 

44  Vict.  c.  12,  s.  8,  to  do  the  like,  522. 
provisions  in  cases  where  further  affidavit  delivered,  522,  523. 
return  of,  where  overpaid,  523,  624. 
duration  of  the  duty,  524. 
penalty  for  default,  524. 
on  successions,  where  estate  over  10,000i.,  1477. 

statement  of  value  to  be  delivered  with  Succession  Duty  Account, 
1477. 

amount  of  duty,  1477. 

leaseholds  not  included,  1477. 

liow  assessed  on  realty,  1477a, 

how  charged,  14776. 

duration  of  duty,  14776. 

penalty  in  case  of  default,  14776. 

ESTATE  FOR  LIFE.     See  Tenant  for  Life. 

gift  to  A.  for  life,  remainder  over,  does  not  lapse  by  death  of  A.  in  testa- 
tor's lifetime,  1083,  1004—1107.    See  1084,  n.  {/). 

gift  to  A.  for  life  and  after  his  death  to  his  issue,  issue  take  as  purchasers, 
972,  973,  ibid.,  n.  (m). 
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ESTATE  PUR  AVTER  VIE, 

goes  to  executor  if  uiulisposed  of,  601. 

effect  of  srat.  1  Vict.  c.  26,  ss.  3,  6  ..601. 

how  distributable  in  his  huiuLs,  1538—1541. 

v,ill  pftSH  by  words  ''lands  luid  heieditaiiicnts,"  1538,  n.  (i-). 

Ev^i'ATE  TAII..     See  SwA:cssion  Duty. 

ill  personalty,  vests  ab.solutely  in  the  legatee,   906,   ihkl.,  n.  (<j).     See 

597,  et  scq.,  1084,  n.  (/). 
heir-looms,  settled  or  devised  a.s,  637. 

ESTOPPEL, 

l)nrty  to  suit  in  Probate  Division  estopped  from  denying  fraud  found  by 

jury  in  Chancery  Divisi.m,  470,  n.  (//). 
none  of  adiniiiistrutor  w)io  has  sued  under  Lord  CanipboU's  Act  in  another 

action  in  res[iect  of  the  same  matter,  700. 

EST15AY, 

upoR  manor  of  wife,  when  it  goes  to  husband's  executor,  742.     See  730  : 
and  Hiusband  aiid  Wife. 

"  ETCETERA," 

what  the  word  will  pass  ia  a  will,  1045,  n.  (c),  1046. 

EVIDENCE,     See  also.  Witness,  Probate,  manner  uf  ohtaininrj. 
ir4  testamentary  causes,  284,  ct  scq.     See  Probate. 

rules  of  evidence  in  common  law  courts  to  be  observed  in  Court  of 
Probate,  284. 

competency  of  witnesses  and  i)avties,  285. 
of  executor,  284. 

examination  of  attesting  witnesses,  286.     See  dl,  92. 

witnesses  may  be  summoned  and  examined  vivd  voce,  285. 

how  evidenc"  is  to  bo  taken  in  contentious  matter,  235. 

court  may  issue  Cttramissions  or  give  orders  for  examination  of  wit- 
nesses, 286. 

mode  of  proving  handwTiting,  287, 

rule  that  on  proof  of  signing  will  by  testatoi',  instructions  and  know- 
ledge of  contents  presumed,  288,  ibid.,  n.  (?•)• 

parol  evidence  to  prove  lost  will,  135,  130,  317 — 320. 

onus  as  to  shewing  cancellation,  136. 

to  explain  intention,  290.     See  1160,  n.  {d). 

to  explain  ambiguity  on  the.  factum,  291,  et  scq. 

to  show  whether  a  codicil  is  cumulative  or  substituted,  145,  1155,  ct 
scq.,  1160,  n,  (rf). 

of  intention  to  revoke,  116,  n.  (:s),  121,  133,  145. 

of  animus  lestandi,  95,  n.  {p),  96,  145, 

of  lunacy,  14,  et  seq.     See  Lunatic. 

as  to  alterations  in  a  will,  112,  113,     See  Alterations. 

in  case  of  mutilated  will,  113,  134.     See  WiU,  Revocation  of. 

to  ascertain  who  the  executor  is,  198,  n,  (it), 

onus  probandi,  where  draftsman  of  will  is  a  beneficiary,  100,  101, 
288,  n.  (r).     See  Beneficiary. 

as  to  domioil  of  deceosed,  1394,  n.  (c). 

verdict  in  ejectment  not  admitted,  294. 

declarations  of  testator  when  admissible  in,  294,  1875,  n,  (^°), 
effect  of  probate  in,  464,  et  scq. 

of  mixed  will  of  land  and  goo<ls,  how  made  evidence  to  prove  the 
devise  of  the  land,  263,  327,  328,  479—481.  See  Probate, 
Wect  of. 

cases  where  probate  is  not  evidence,  476,  et  seq, 
mode  of  getting  a  will  of  land  out  of  tlie  r  gistry,  in  order  to  produce  it 
in  evidence,  263,  328, 
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EVIDENCE— fDH//HHfrf. 

luliiiissilnlity  of,  in  construing  a  will.     Sec  1013,  n.  (i). 
^'cticral  doctrine,  1160. 
to  rectify  mistake  of  description,   1012 — 1015,   1007— 10G9      See 

178,  n.  {t). 
to  nsceitain  the  tiling  beqneathcil,  178,  n.  (t),  1069,  ibid,  n  (<i) 

See  1013,  n.  (i).  ' 

to  ascertain  who  the  legatee  is,  1012— 101!>,  1075,  n.  (i). 
to  ascertain  whether  payment  may  he  niodo  to  trustee  for  iiifiuit 

1263. 
as  to  whether  a  bequest  of  stock  is  specific,  1029 
ns  to  ciimulativt?  legacies,  115!» — 1161. 
IIS  ti>  the  satisfaction  of  a  debt  or  portion  by  legacy,  1167,  tt  itn  , 

1375,  n.  (»). 
as  to  release  of  dobt  by  appointment  of  executor,  1180,  n.  ib). 
as  to  the  odeniption  of  a  legacy  given  as  portion,  1197,  1201,  p.  (»(). 

by  testator  not  actually  a  parent,  1201,  n.  (m). 
as  to  the  executor's  right  to  the  residue,  1348,  1349. 
as  to  whether  legacy  to  executor  is  in  his  character  as  such,  1147. 
thai  plaintiff  is  executor  or  administrator,  1792. 
where  necossiuy,  1792. 
what  is  sufficient,  1792,  ct  tcq. 
probate,  17"''. 
])roof  of  lost    lobate,  1793, 
proof  of  revocation  of  probate,  1793. 
letters  of  administration,  1794. 
liow  far  probate,  &c.,  conclusive,  464,  ct  seq.  1795. 
what  evidence  defendant  may  allege  to  rebut  eC.'ect  of  probate, 
1795. 
that  defendant  is  executor  or  administrator,  464,  ct  seq.,  1795. 

on  an  issue  of  nc  unqucs  cxccutoi;  the  omis  is  on  plaintill',  1836. 
proof  of  acts  such  as  to  make  defendant  executor  dc  non  lor\ 

sufficient,  1836. 
case  of  two  executors,  one  of  whom  does  not  administer  or  prove, 

1836. 
notice  to  produce  probate  or  letters,  1836,  1837. 

they  need  not  bo  shown  in  defendant's  possession,  1837. 
proof  of  identity,  1837. 
for  plaintiff,  on  idi/.'.r  joined  on  plene  adminisiravit,  1853,  et  seq. 
1892—1896.     See  Fl'-.nc  Administravit. 

for  the  executor,  that  the  assets  are  exhausted,  1857,  et  trq. 
verdict  against  testator  is  evidence  against  executor,  1875. 
whether  admissions  made  by  au  executoi,  &c.,  beibro  appointmciit 

are  receivable  against  him  as  executor,  1795,  1796. 
admissions  by  co-executor,  1796. 
secondary,  of  contents  of  a  will,  1875. 

adniissibilitv  of  declarations  of  deceased  as  evidence  against  executor, 
1875,  n.  (k). 
entries  made  by  deceased  executor  against  his  interest,  1875,  n.  (/I. 
as  to  uncorroborated  claims  against  estate  of  deceased.  669,  ii.  (i/\ 

1658,  1659,  1902. 
as  to  suiTivorship  of  two  persons  dying  by  a  common  death,  351, 
402,  742,  1072. 

EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  will  61. 
nor  to  bo  executor,  188,  n.  (c). 

EXECUTION.     See  Judgment. 

the  goods  of  a  testator  cannot  be  taken  in  execution  for  debt  of  executor, 
560,  561. 
cases  where  this  rule  is  varied,  562,  561,  n.  (o). 
bow  executor  must  obtain,  779,  ct  seq.,  1616,  1797.     See  Revivor. 
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EXEClJTlOS—conlinwd. 

how,  must  bo  olitiiineil  where  administration  revokc-d,  505.     See  Jteviroi: 

liDW  obtained  by  administrator  de  bonis  noii,  792,  793. 

on  Judgment  obtained  by  testator,  1797.     See  also  780,  1808. 

a  writ  of  execution  issued  in  testator's  lifetime  may  be  executed  after  his 

death,  1797,  n.  (rf).     See  also  780. 
■where  testator  co-defendant  on  joint  cause  of  action,  whether  he  dies 
before  or  after  judgment,  execution  cannot  be  had  against  e.\ci:utoi', 
J  016,  lfil7. 
.«ft-iM  against  heir,  1617,  n.  (/),  n.  (//). 
where  lie  dies  between  verdict  and  judgment,  1617. 
where  testator  sole  dijfendant  dies  before  jntlgnient,  executor  must  bo 
made  a  party  under  Ord.  XVII.,  r.   1,  if  cause  of  action  continues, 
1015.     See  774,  ct  scq. 
if  deatli  between  verdict  and  judgment,   wliethcr  cause  of  action 
survives  ornot,  Ord.  XVII.  aj)i)lie.s,  1617.     See  774,  clsoj. 
where  testator  sole  defendant  die.s  after  judgment,  execution  niu.st  bo 
olitained  nnder  Ord.  XLII.,  r.  23,  1616.'    See  1797. 

Ord.  XLIi.  r.  23,  does  not  apidy  to  e(|uitable  execution.  1616,  n.  ('/). 
when  it  may  be  had  of  the  goods  of  the  testator  in  tin;  liand.s  of  his 
executor  withuut  further  i)ro(;eeding.s,  1868. 

when  revival  necessary  under  ohl  law,  1868, 1869. 
procedure  under  Judicature  Act,  1869,  1870. 

execution  on  judgment  of  assets  in  fiituro,  1870,  1871.     Sco  1863, 
ct  scq. 
several  executors  praying  different  writs  of,  1834,  n.  (/). 
.stay  of,  when  it  may  be  obtained,  1708. 


EXKCUTION  OF  WILLS,  62,   ct  scq. 
mahiwi. 


See    Will,   form  (inil  viannff  of 


EXECUTOR,  ,, 

in  strictness  essential  to  a  testament,  5. 

if  appointed  by  word  of  mouth,  tlie  will  is  nuncupative,  103,  n.  {lA. 
regidarly,    may  not  bo  instituted,  but   only  substituted,   in  a  codicil. 

189,  n.  (a). 
acceptation  of  the  word,  182. 

distinction  between,  and  truptee,  1691,  ibid.,  n.  (j), 
considered  in  equity  as  a  trustte,  1876. 
roniinatiou  of,  is  sutUcienl  to  make  a  will,  58,  1G2,  182. 
who  entitled  under  a  becpiest  to,  992,  ct  scq. 
whether  ho  takes  a  heiplest  beneficially,  1002,  ct  acq.,  1541. 
bc(iuest  to  "A.  and  his  executors"  gives  him  the   alisolute  interest, 
993,  994. 

Who  is  oai'aiii.e  of  nEiso,  183,  ct  scq, 
the  king,  183. 
corporations,  183,  181. 
a  ])artnershi2>  linn,  184. 
aliens,  184. 
infants,  184. 

sole  executor  infant  cannot  act  till  twenty-one,  18.'). 

whether  if  infant  executrix  take  husband  at  full  ago  he  shall 
have  the  exociition.  185. 
feme  rx)vert,  185,  ct  .icq.     See  Hmband  and  Wife. 
])ersons  attaint  and  outlaws,  186. 
jiersons  of  bad  character,  186,  n.  (r). 

bankrupts  and  persons  in  mean  or  insolvent  circum.stances,  187,  313, 
control  of,  by  appointing  receivers  or  re(]uiring  security,  187, 
313. 
villein,  186,  n.  (»). 
persona  disqualified  under  civil  law,  187. 

under  common  law  anciently,  183,  n.  (c). 
non  compotes,  188. 
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Al'l'OlNTMKNT   OF, 

Clin  only  1)0  by  tcstnnient,  189. 
by  wlmt  worils,  189,  ct  scq. 
biul  for  uncprtuiuty,  108. 

executor  ucconlin^  to  the  tenor,  189. 

by  wortls  ])ointin^  at  the  oHico  or  riglits  of  nn  executor 

189—192. 
by  necessary  implication,  102. 
distinction  between  executor  unJ  overseer  or  coadjutor,  19a 

See  too  209,  n.  [1). 
niny  l>e    ndniittud    to    probate  jointly    with    mi    expre.ss 

executor,  194. 
general  by  in>i)licntiou,  after  an  express  limited  oppoiiit- 
inont,  li)(>. 
appointee  of  legatees,  105. 
several  executors,  19.5. 

with  jiowor  to  survivor  to  appoint  a  fresli  one,  19". 
substituted  executors,  196,  n.  (<*)  and  n.  {vi),  197. 
appointment  of  executors  in  a  will  revoked  by  codicil   nniniiig  :i 

"  sole  executor,"  198. 
how  ([ualitied  or  limited,  199,  ''  seq.     See,  infra,  Limikd  Ej-ecutoi: 
in  what  cases  it  may  bo  transmitted,  204,  ct  acq. 
revocation  of  appoii.tmeiit  of,  being  also  trustees,  no  revocation 
their  trusiM'-'iip,  l'j91,  u.  (j). 

AiwENCK  OK,  -iSS,  ct  scq.     See  AdministrcUian  durante  AbaentUi. 

IIKNUNC'IATION  iiY,  225,  <■' ..c?.     Seii  HeiiuiicintuM. 

i'uoliATK  OK  WlIJi  liv.     i>vv  Proha/c,  Court  of  I'rohafc. 

he  cannot  rely  on  his  title  in  any  court,  without  ]trobnte,  242. 

but  he  derives  his  title  tVoni  the  will  itself,  24;>. 
what  he  may  do  before  probate,  249,  ct  seq.     See  Prohatt. 
citation  to  prove,  258. 

at  the  instance  of  any  party  interested,  258. 
where  the  will  is  destroyed  or  conciealed  by  executor,  259. 
penalty  where  executor  administers,  and  does  not  prove  within  six 

months,  205. 
probate  not  to  issue  until  after  seven  days  from  death  of  testator, 

2(56. 
when  applied  for  after  the  expiration  of  three  years  from  the  death 

of  th.j  testator,  266. 
probate  cannot  be  obtained  during  a  contest  respecting  the  validity 

of  codicil  to  a  will,  322. 
after  obtaining  probate  cannot  call  validity  of  will  in  r^uestion, 
498. 
manner  of  obtaining  probate,  266,  et  scq. 

EsiATE  OF  ExECUrou,  551.     See  also  992,  et  acq.     See  Estate,  Assets. 
his  rights  as  to  the  residue.  1340,  ct  scq.      See  Residue. 
of  the  effect  of  appointing  a  debtor  executor,  1175,  ct  acq. 

by  common  law,  1176. 

in  equity,  1178,  1179,  n.  (6). 

rule  in  eciuity  will  now  prevail,  1176. 
of  the  ett'ect  of  appointing  a  creditor  executor,  1179,  ct  scq. 

by  one  of  seveml  debtors,  1181. 

creditor  solo  executor,  1180. 

one  of  several  executors,  1181. 

ToWEH  OF,  795,  et  scq. 

before  probate,  249,  ct  scq.     See  Probate, 

to  bring  aitious,  795. 

to  enter  the  house  of  heir,  796. 

to  take  deeds,  &c.,  out  of  heir's  chest,  796. 

to  obtain  possession  of  deceased's  papei-s,  795,  n.  (6). 
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EXECUTOR— co«<iui«!rt. 
I'oWK-  OF — coHtitmed. 

to  distrain,  790,  tt  anq.     See  Diatir.vi. 
Stat.  32  Hfii.  VIII.  c.  37. ..797. 

exi^uutors  iniiy  linvo  mrtimi  and  distraiu  for  ront  duo  lit 
testator's  lifi'tiine,  797,  798. 
eonstnictioii  of  tlie  stiittitc,  798 — 800. 
Stat.  3&  4  Wni.  IV.  u.  42,  800. 
to  alien  thu  a.sbuts,  801,  et  neq, 

he  has  an  absolutu  power  over  the  personal  estate,  801. 

the  assets  cannot  be  followed  into  thu  hands  of  thu  aliouoo, 
801. 
evei.  specitic  legacies,  802,  ihUl.  n.  {/). 
he  may  uiortgiige  tlio  assets,  802,  803. 
a  imrchaser  from  him  is  not  bound  to  see  to  the  ap]ilicntion  of 

tins  purchase  money,  803,  ibid.  n.  (»). 
exception  when  there   is  collusion  between  the  executor  and 
purchaser,  804,  805. 
whether  a  sale  in  satisfajtion  of  executor's  private  debt  is 

valid,'  80r>,  808,  ibid.  n.  (;). 
where  there  is  collusion,  legatees  as  well  as  creditors  may 
follow  the  assets,  806. 
he  cannot  purchai^u  the  assets  from  himself,  807,  1748.    Sec  1.523. 
but  executor  of  a  deceased  paitner  may  sell  his  sliarc  to 
surviving  partners,  807. 
he  cannot  bci|ueath  the  assets,  564. 
o  assign  leases  and  make  uiulerleases,  807 — 809. 

wliat  underleases  by  executors  are  good  in  e<|uity,  808. 
when  restrained  by  condition  not  to  assign,  809—811. 
uni'.orlease  exceptional  mode  of  dealing  with  assets  putting  pur- 
chaser on  inquiry,  808. 
cannot  give  a  future  option  of  purchase,  808. 

his  jwwer  of  distrasal  over  the  assets  not  controlled  by  merely  com- 
mencing an  administiiition  action,  811. 
to  endorse  a  bill  of  exchange,  812,  813. 
to  prove  against  his  own  estate,  1898,  ihid.  n.  (o). 
ho  cannot  exercise  a  power  of  sale  by  attorney,  813. 
of  executor  of  assurer  to  re-assure,  813. 
of  executor  of  assured  to  procure  indorsement  of  policy,  813. 
of  election  by  executor,  814. 
of  compounding  or  compromising  debts  and  claims,   815,    1G94, 

1695. 
of  submitting  claims,  &c.,  to  arbitration,  815,  169.'*. 
diH'erence  between  executor  and  administrator  in  tliis  respect,  1695. 
law  as  to  administrators,  1696,  ct  scq. 

l>ower  to  transfer  stock  standing  in  name  of  lunatic  executor,  1887, 
1888. 

Duties  of, 

as  to  the  funeral,  835,  ct  s^q.     See  Funeral, 
as  to  proving  the  will,  Ac,  840.     See  Ffobatc — Adminislrution. 
as  to  the  making  an  inventory,  840 — 848.     See  Invetitonj. 
as  to  collecting  the  effects,  849. 

conswiuence  of  not  removing  the  personal  property  from  the 
land,  849. 
ad  to  the  payment  of  debts,  850,  et  scq.     See  Debts. 
order  of  payment  prescribed  by  law,  852—878. 
payment  of  inferior  debts  without  notice  of  su))erior,  879 — 881. 
suifering  judgment  for  inferior  debt,  without  uo'.ice  of  superior, 

879. 
regist.u  ion  of  judgment,  862,  863,  881. 

of  the  executor's  power  of  preference  among  creditors  of  equal 
degree,  881—884. 
controlling  his  preference  by  proceedings   at   law  or   in 
equity,  882—884,  1811. 
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EXECUTOR  -conUnwul 
DUTI EH  Oi' — c/mtinufd. 

08  to  tlici  jmymoiit  of  ilobt.-;-  coiifiiitiril. 

iniiy  prt^for  creditor  ufter  tiiiothur  1ms  commenced  nctiuii,  882 
8S3,  1850,  11.  (/). 
so  iiflci'  tU'crt'O  for  ncconnt,  181'.  fir). 

unlcHM  creditor  miiiig  on  bvliulf  of  liiiii.sulf  nml  other 
crodit.)i-8,  883. 
court  will  tnk(!  into  account  proforcntlal  payments  wlicn   it 

makes  payniuiitH,  883,  884. 
"'■  tlio  executor's  ri;;lit  of  lotuinev,  884 — SO.'j,     See  HHninrr. 
ns  t       ic  jiaymcnt  of  Icgacios,  81>7,  rt  seq.,  12;tit,  cl  srq.     See  Liyani. 
uil  (lobts  must  1)0  satistii'd  holore  any  legacies,  1202,  ct  ncii. 
Vdluntarv  debt,  8«i»,  1202. 
contingent  debts,  1203—1200. 

wiieii  legiiteo  must  give  security  against,  1204. 
debts  of  which    ..  'cntor  liiid  no  notice,  rJO."),  <l  ,svv,.,  1711S. 
executors  assent  to  h-gaey,  1225,  'I-  .iri/.     See  Amtnt. 
at  what  ti,"io  legacies  are  to  bo  jmid,  1239,  et  .w./.    Sec  J'dii- 

mciU  0/  Lrijucics. 
to  whom  legacies  are  to  be  paid,  1201,  et  seq.     See  raijmnit 

of  Lcgnctfs, 
interest  upon  legacies,  1285,  H  nrq. 
in  what  currency  legacies  are  •(>  be  i)aid,  1296,  ct  m/. 
(iuliviry  of  specific!  legacies,  TJi'S  — IJiO'l. 
as  to  the  jiayment  of  the  residue,  1310,  d  scq.    See  Jtcsidiu: 
ns  to  carry i  I  ig  01.  testator's  trade,  1815.     See  Tnidi:. 
where  valuable  must  do  so  for  sale  as  going  concern,  1815. 
as  to  ilistribiitioii,  1352,  ct  scq.     Sec  JJislrilutiion. 
ns  to  keeping  clear  account.s,  1890. 
what  are  assets  i:*  his  hands,  1518,  et  sfq.     See  Am:ts. 

LiAiiiMTY  OF.  See  Acmtntu — Aciions — Alhucanccs — DcvaatavU—llcmcdy 
—  Trmk. 
in  respect  01  the  acts  of  the  dfceaseii,  1593 — 1000. 
in  matters  of  contract,  1593—1599. 

to  do  a  collateral  act,  though  uncertain,  1504. 
tiiough  not  named,  1595. 
ac(Tuiiig  alter  testator's  death,  1595,  1590. 
where  contract  waa  personal  to  testator,  1596 — 1699 
in  matters  of  tort,  1000—10(19. 

rule  actio  pcrnomilix  mori'itr  ■■inn  pcr.ioud,  1000. 
exam|iles  of  the  rule,  lOOn,  ct  ncq. 
iiiodiiici  tion  of  the  rule  by  stat.  3  &  4  AVm.  IV.  c.  42, 
1607. 
actions  may  bo  brought  against  executors  for  in- 
juries to  property  real   or  jiersoiial,  by  testator, 
if  committed  six  mouths  liefore  death,  1008. 
to   be   couiinenced  within   six    months  after 
executors  have  taken  olllce,  1008. 
the  e.vecutor  may  bo  in  many  cases  imuio  liable  by 
suing  him  in  fonu  ex  contractu,  1802 — 1607.    See 
100(1,  11.  (/•). 
of  executor  of  rector,  Jtc,  for  dilapidiitions,  1009 — 1013. 
for  breaches  of  trust,  1013. 
on  debts  of  record,  1014. 
on  statutes  a'.id  rocognij^ancos,  1614. 

may  bo  sued  lor  debis  immediately  after  testator's  death,  1877. 
on  joint  contracts,  1614,  1003.  n.  (/). 
in  the  case  of  partners,  1018 — 1025. 
provisions  of  Partnership  Act    1890. ..1620,   1023,  n.  (h), 

1624,  1626. 
discharge  of  cxocutor  of  partner  from  liabilities,  16«3. 
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EX  KCUTOU— MH<»itwrf. 

LlAllIMxy  OK — ruiUiiiurd. 

ill  roHiMiut  oi"  nets  of  tlio  dcccnaod — coiUinucil, 
on  joint  uuntructa — cmUiiMcd. 

right  of  Hurviviiin  co-contractor  to  cnforco  contiihution, 

1(524.     See  lOG.'J,  n.  (t). 
of  dt'ccnscd  MharulioidcrH  in  public  comiinnius,  120;),  lO.'^H — 
1020. 
on  covennntH  concerning  tlui  realty,  lrt2!) — Itiill. 
on  rontriictii  butWMcn  lundlord  and  tenant,  12ij4,  u.  (/),  ItiSl, 
et  adj. 

jK  rsonal  ins]ionsi1)ilit.v  of  -executor  for  rent  in  \m  own  time, 
1633,  (•<.«(•(/.,  l«;i;",n.  (<). 
forropH'rx,  1010—1042. 
for  continuing  to  occupy  preini.scs  held  by  testator  from 

year  to  year,  1042. 
from  o(T,u]iution  of  co-executor  when  lands  arc  leased  for 

years  by  d(!niise  not  under  senl,  Ui'.'i.     See  820. 
for  ])arty  walls,  1043. 

on  a  covenant  by  tcs':ator  to  take  a  renewed  lease,  1G43. 
io  complete  the  work  of  testator,  1680. 
of  executor  of  vendee  to  (ionipleto  purchase,  1043 — 1045. 
to  exonerate  speeillc  legacies,  1040. 
of  leaseliolils,  l047. 

of  shares  in  [aiblic  companies,  1649.     See  1025— l(;2u. 
ns  to  apprentices,  1040,  1050. 
.IS  i,o  poor  rate  and  church  rates,  1051. 
IIS  to  debts  of  husband  and  wife,  1052 — lOi.B. 
lis  to  action  for  work  and  labour  with  a  viiiW  t'>  a  legacy,  lO.'O. 
executor  of  tenant  for  life  wlio  neglects  to  renew  a  lease,  1057. 
ns  to  admission  to  copyholds,  1057. 
as  tojuilge's  executor  certifying  bill  of  exceptions,  1057. 
as  to  executor  of  justice  of  the  peace  or  cor-uier  certifying  record, 

1057. 
ns  to  completing  gift  of  testator,  1058,  i05SI. 
of  testator  delivering  n  deed  as  an  escrow,  1(i50. 
on  a  note  niaili;  pavablu  with  interest  at  i  certain  period  after 

death  of  testator,'  1000. 
on  continuing  guarantee  of  testator,  1000. 
in  respe(;t  of  his  osvn  contracts,  1001,  H  srq, 
UH  executor, 

upon  contracts  made  ns  executor,  1081 — lOGO. 

promise  to  pay  money  awnriled  uftiu'  '.estator's  death, 
1002. 
money  not  due  till  testator's  death,  1002. 
on  an  account  stated  us  executor,  1002. 
money  ]uiid  to  his  n.se  as  execii'ur,  lOOM. 
not  money  lent  to  him  as  executor,  1001. 

nor  money  had  and  received  by  him  ns  executor, 
1004,  100.'). 
in  an  action  for  use  and  occupation  after  death  of 

testator,  1005. 
for  goods  sold  and  delivered,  and  for  work  done  and 

materials  ns"d  and  provided,  1000. 
to  pny  interest,  1000. 

third  ])crson  eiiniiot   by  contract   with  pxccutor 
acquire    right    to   prove  against  estate,    10J4, 
n.  (/). 
pcrsomilly,  1000,  d  .sr.f/. 

is  a  griitnitous  bailee,  1705.     Seo  Devnulavit, 
there  must  be  a  good  consiilerution,  and  the  promiso  must 
be  in  writing,  1000,  1007, 
what  is  u  sutliriont  (^onsidoriition,  1008—1073. 
what  ia  a  sutlluiuut  writing,  1074. 
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EXECUTOR— continw-J. 

Li.iBiLiiy  OF—  cmtimicd. 

in  respefit  of  liis  own  contracts— continued. 

on  jiromise  made  before  ])robate  and  grant  of  letters,   166" 
1668,  and  see  n.  (:).  ' 

oil  a  submission  to  arbitration,  1674—1677. 
for  nets  done  under  his  power  of  attorney,  1677. 
with  respect  to  the  expenses  of  the  funeral,  1677 — 1681. 
continuing  testator's  trade,  1681—1690. 
on  a  devastavit,  1690,  ct  scq.     Sp-j  Dcvcuitavit,  Accounts. 
accounts    of,    and    allowances  to,    1744,    ct   scq,      See    Aecovnis, 

Allowances. 
in  what  cases  charged  with  interest,  1749—1759.     See  Intciesl, 
under  usual  administration  decree,  1891. 
remedies  against.     See  Hcmedics. 
at  law,  1827—1875. 
in  equity,  1876—1949. 

where  the  will  is  destroyed  or  concealed  by  him,  259. 
in  the  Probate  Court,  1950—1953. 
in  the  County  Court,  1954—1958. 
when  property  is  given  to,  as  trustee,  taking  probate  is  an  acceptniieo 
of  the  trust,  1153,  1691. 

Legacy  to,  992,  ct  seq. 

as  such,  whether  ho  can  in  any  case  take  beneficially,  1002,  et  sdi 

See  1541. 
v.'hen  he  can  take,  without  accepting  the  office,  1146,  et  seq.     See 

Conditional  Legacies. 
assent  to  by  himself  nece.ssar}',  1233,  ct  scq.     See  Assent. 

Sevkhal  KXEi'UTORs,  195,  et  seq. 
in  several  degrees,  196. 

substituted  executors,  196,  197. 

if  an  instituted  executor  accepts  office,  the  substitutes  are  all 
excluded,  196. 

exceptions,  197. 
are  considered  as  an  individual  person,  196,  816. 
taking  n  residue  take  as  joint  tenants,  1339. 

title  of,  ju'oved  by  probate  granted  to  one,  1794.     Sen  also  p.  320. 
must  all  join  in  bringing  actions,  826.     See  Parlies. 
infants,  826. 

executor  who  has  renounced,  or  not  administered,  826. 
order  for  adding  executor  as  party  who  hm  not  joined,  8i'6, 
n.  (A).  1804. 
no  more  need  bo  sued  than  have  administered,  1831,  1878. 
fur  distinct  parts  of  the  property,  200,  201,  810.  n.  («). 

quoad  creditors,  they  are  all  one  executor,  202. 
executor  of  one  of, 

i.'o  interest  transmissible,  except  to  executor  ot  s"'"ivor,  206, 
234,  408,  409. 
renunciation  by,  233. 

Cdusetiuencos  of,  233,  821. 

ditfereiicp  formerly  as  to  renunciation  by  all  and  by  some,  206, 

233,  234. 
rights  of  executor  renouncing  probate  to  cease  as  if  he  had  not 

been  named  in  the  will,  234,  235,  410. 
an  executor  renouncing  may  sue  his  co-executor,  235. 
so  if  neither  proves  nor  acts,  827. 
probate  granted  to  one  enures  for  the  benefit  of  all,  320. 

double  piobate,  320. 
where  there  are  several  executors  with  distinct  powers,  or  for  distinct 

]>ortions  of  time,  321. 
estate  of  one  of  several  executors,  785,  ct  seq.     See  Estate, 
they  cannot  sue  on  a  promise  made  jr'ntly  with  one  of  them,  786, 
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EXECUTOR— c<Mi/t»Mt«?, 

Sevkral  i:xKcinoRa—cmitimtcd. 

they  cannot  all  sue  on  a  contract  mado  by  one,  765,  786,  n.  (/). 
discounting  of  bill  of  exclinngo  by  one  out  of  testator's  money  will 
notunnbleliimto  join  with  others  in  suing  us  indorsee  for  value,  56S*. 
ono  ext'iutor  should  not  lend  the  assets  to  another,  1708. 
notice  to  one  is  notice  to  all,  1727. 
entry  by  one  shall  not  charge  the  other,  819,  1642. 
how  fur  the  act  of  one  can  impose  a  charge  on  his  companion,  el  9. 
liability    of   one    for    devastavit    of   another,    1726,    et   scq.     See 
Df-viistavit. 
where  he  stands  by  and  sees  breach  of  trust,  1734. 
22  k  23  Vict.  c.  35,  indemnity  clause,  1735. 
retainer  for  devastavit  by  co-executor,  1171,  n.  (t). 
one  of  several  executors  cannot  bind  the  others  by  h'<i  contract,  820, 

821. 
Bank  may  require  all  who  have  proved  to  join  in  transfer  of  stock, 

722,  819. 
transfer  of  railway  shares  or  stock  standing  in  names  of  two  executors 

cannot  bo  mude  by  one,  819,  n.  [s). 
power  of  one  of  several  executors,  816 — 828. 
of  the  survivor,  821. 
exorcise  of  pow«r  given  to  several  to  sell  land,  821,  et  seq. 
when  one  renounces,  f  21 — 824. 

by  surviving  executors,  8C4.  , 

by  a  single  survivor,  825,  826. 
rule  introduced  by  t'onveyancing  Act,  826. 
when  one  executor  may  su''  the  ctlier,  235,  827,  1181. 
in  equity,  1803. 

injunction  by  executor  against  co-executor  before  probati^ 
1953. 
demise  by  executors  to  their  co-cxocutor,  827. 
un  exec.'.tor  may  prove  under  co-executor's  bankiuptcy,  1898, 

n.  (0). 
one  ot  several  executors  may  accept  a  surrender  of  a  term,  820, 
n.  {,-). 
assent  by  one  of  several  to  his  own  legacy  sufRcicnt,  1239. 
j.lens  by,  1834,  1835.     See  Picas. 

judgment  against,  when  only  one  is  found  to  have  assets,  1861.    See 
Judgment. 

EXKCUTOII  OK  EXECUTOn, 

whether  he  may  refuse  to  administer  the  first  testator's  eft'ects  though 

ho  accepts  the  oHice  as  to  his  immediate  testator,  227,  233. 
where  there  is  a  sole  executor,  his  executor  represents  the  (irst  testa 
tor,  204. 
not  unless  the  first  executor  proves  the  will,  205. 
but  will  must  be  proved  in  this  country,  409. 
if  there  are  several  executors,  no  interest  is  transmissible,  exco})t 

to  the  executor  of  the  sui'vivor,  206. 
under  the  old  law  not  even  where  one  of  several  proved,  and  the 

rest  renounced,  206,  233. 
but  now  rights  of  an  executor  renouncing  probate  cease,  as  if  he 
had  not  been  named  in  the  will,  206,  234. 
authority  of  administrator  durante  minor itatc  of  executor  of  executor, 
410,  411. 
liability  of,  427. 
administrator  durante  absentia  may  bo  appointed  in  absence  of,  435 

n.  (0. 
his  estate,  788.     See  Estate. 

executor  o[fcmc  cm-crt  executrix,  205,  352,  793,  794. 
if  executor  dies  before  probute,  his  executor  does  not  represent  the 
first  testator,  257. 

fjHiere  whether  can  I'etalu  when  original  executor  creditor 
of  testator,  251,  n.  («)- 


2028 


INDEX. 


EXECUTOR- continncd. 

ExECUTOK  OF  KXECUTon — Continued. 
no  new  probate  necessary  for,  322. 
Lis  jwwer,  829—832. 

when  he  cnn  exooute  a  power,  829 — 831,  1H4,  n.  {n), 
u  personal  trust,  830,  itiUL,  n.  (c),  1144,  n.  (it). 
a  power  annexed  to  an  interest,  831. 
wiint  are  asNets  in  hands  of,  5ti0,  661. 
remedies*  n^^iiinst,  1001,  1871. 

for  a  ilifimtavit.  of  first  executor,  IfiOl,  1872. 

delit  on  a  judj,'nient  ajfainst  the  liist  executor  suggesting  a 
ilfVdsfavil,  1867,  1872. 
cnnnot  after  pnihate  call  in  question  validity  of  will,  498. 

EXhXfTdll  OK  ADMISrsTllATOU, 

d«M!«  uo*  •   ^ntcnt  the  intestote,  411. 

AllMIMKTIl.  Iilll  OK   KXKi  TTOU, 

diM!»  not  .vpresent  lirst  testator,  204. 

cannot  «u«  for  doulilc  value  of  lands  held  over,  though  tenant 

nttonu-d  to  him,  204,  n.  (c). 
wlininistrator  </«/•(«)(/«  9<ij)i()'-i7(>/«  of  executor  of  executor  repre- 
sents tirst  te.st4itor,  205,  n.  (</). 
Li.MiTKi)  exi:i:ltoI!,  rJ9,  ct  acq.,  439,  ct  scq. 
in  point  of  time,  199. 
^  as  to  wlic  I  he  shall  hegin  his  oflice,  199, 

ns  to  when  he  shall  cease,  200. 
in  point  of  place,  200,  451.    Cf.  1727,  1731. 

in  various  countries,  201. 
in  point  of  suliject-niatter,  201,  202. 

as  to  creditors,  distinct  executors  are  all  as  one  executor,  202. 
conditional  executor,  202,  203. 
acts  done  by  executor  belbro  condition  broken,  good,  202,  n.  («). 

EXEOUTOR  DE  SON  TORT, 
definition  of,  208. 
may  be  of  a  term  of  years,  200. 

what  acts  constitute,  208—212.     Sec  also,  228,  1827. 
is  not  a  question  for  a  jury,  216. 

cannot  be  ])urged  by  a  subsequent  grant  of  administration,  220,  n.  (»•). 
what  acts  do  )iot  coiistitue,  212—216. 

whether  there  may  be  a  lawful  executor  or  administrator,  and  nu 
executor  dc  son  tort,  at  the  same  time,  212,  487,  n.  (a), 
liability  of,  216,  ct  scq. 

an  executor  de  son  tort  may  be  sued  as  such,  though,  before  writ 
brouglit,  administration  be  legally  granted  to  another,  212,  n.  (.c). 
Clin  bo  sued  jointly  with  lawful  executor  or  severally,  217. 
but  cannot  be  joined  in  suit  agaiujt  administrator,  217. 
in  an  action  by  a  creditor,  217. 

by  a  creditor  administrator  for  his  own  >iebt,  1181. 
he  shall  be  named  executor  generally,  217. 

consequence  of  his  pleading  nc  unqavs  executor,  218 
:iot  liable  beyond  the  assets  come  to  his  hands,  217. 
plea  oi plcnc  adminMravit  by,  217. 

may  bo  ideadcil  with  ne  tuiqtici  executor,  21 8. 

he  may  show  the  payment  of  debts  under,  218,  877,  873. 

of  efiual  or  superior  degree,  218. 
he  may  show  the  delivery  of  the  assets  to  the  rightful 
executor,  218,  506. 
secus,  after  action  brought,  219. 
payments  to  an  administrator  after  suit  in  equity  not 

allowed,  219. 
accounting  with    rightful   executor  not  sufticieut  in 
equity,  aed  qumre,  219  n.  (A-). 
he  may  snow  payment  of  debt  of  superior  degree  after  action 
brought,  218,  878. 
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EXECUTOR  BE  SON  TORT— continued. 
liftbility  of — continued. 

in  an  action  by  a  crotlitor — continued. 
retainer  by,  for  his  own  debt, 

cannot  be  plencleu  or  given  in  evidence,  220. 
though  of  superior  degree,  220. 
though  the  rightful  executor  or  administrator  assent  to 

it,  220. 
if  lie  were  sued  as  executor  generally,  and  pleads  a  re- 
tainer, the  plaintiff  may  reply  that  he  is  executor  dc 
son  fort,  220. 
if  ho  gives  the  retainer  in  evidence,  the  plaintiff  may 
show  who  is  the  rightful  executor,  2'JO. 
may  bo  legalised  by  adniinistrutiun  obtained  pendente  lite, 
220. 

lie  may  rejoin  that  fact  jni is  darrein  continuauce,  220. 
in  an  action  by  the  rightful  executor,  221. 

he  may  give  in  evidence,  in  mitiriation  of  damages,  payments 
made  in  a  course  of  administration,  221,  ibid.,  n.  (t). 
but  he  cannot  plead  them  in  bar,  221. 
he   .shall  not  bo  allowed  them,  where  the  assets  are  not 
sufficient  for  debts,  222. 
Thether  the  executor  dc^son  tort  of  an  executor  de  son  tort  is  liable  for 
a  devastavit  by  tho  first,  1601,  n.  {p). 
elTcct  of  his  acts  on  assets  aliened  by  him,  222. 
all  his  lawful  acts  are  good,  222. 
qualifications  of  this  rule,  223. 
how  far  bound  by  his  own  acts  having  pubsequently  obtained  letters  of 

administration,  224,  344.     See  1678,  1679. 
lie  cannot  bring  any  action  in  right  of  the  deceased,  796. 

but  being  in  possession  of  goods  of  deceased  may  maintain  an  action 
in  respect  of  them  against  a  mere  wrongdoer,  796,  n.  (c). 
his  iirescnce  in  a  court  of  equity  will  not  dispense  with  that  of  a  regular 

representative,  1827,  n.  (c),  1914. 
theiH  cannot  be  an  administrator  de  son  tort,  217,  v.  {//). 
agent  to,  cannot  discharge  himself  by  showing  that  ho  has  accounted  to 

his  principal,  219. 
of  ovnilor  de  son  tort, 

liability  of,  1601,  n.  (p). 

EXECUTOR  AC':!ORDING  TO  THE  TENOR, 
how  appointed,  189—192. 

•'  EXECUTORSHIP  EXPENSES," 
what  they  mean,  8.11. 

EXECUTORY  BEQUEST,  1110,  1113,  1117.    See  Lapsed  Legacies. 

EXECUTORY  INTEREST, 

posses  to  executor,  614,  771|  «'  scq. 

EXEMPTIONS, 

from  probate  duty,  525,  526. 

from  legacy  or  succession  duty,  518,  1405,  n.  (6). 

EXONERATION.     See  Assets— Marshalling. 

of  tlio  rcid  estate  by  the  jicrsnnal,  1561,  et  scq. 

heir  or  devisef,  who  has  been  forced  to  pay  a  bond,  shall  bo  re- 
imbursed out  of  the  personal  assets,  1 562. 
so  formerly  of  a  mortgage,  1562. 
where  land  is  devised  subject  to  incumbrances,  1562,  n.  (ar) 

secus,  if  tho  payment  of  the  mortgage  debt  is  a  condition 
imposed  on  the  devisee,  1563,  n.  (x;. 
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EX0NERATI0N-f07i<injtcd. 

of  the  real  estate  by  the  personal — continued. 

lieir  or  devisee  who  has  been  forced  to  jiay  a  bond,  shall  bo  reim- 
bursed out  of  ♦ho  poi-sonal  assets — continued. 
not  so  as  to  disappoint  any  person  having  a  prior  claim  to  be 

satisfied,  1563. 
it  oon  only  take  place  where  the  debt  is  tho  })ro2)cr  debt  of  the 

deceased,  1565 — 1570. 
17  &  18  Vict.  c.  113  (Locke  King's  Act),  after  Deo.  31,  1854, 
heir  or  devisee  of  real  estate  not  to  claim  payment  of  mort- 
gage out  of  personal  assets,  1570,  ct  scq. 
rnnstructinn  of  Act,  15,'0— 1573,  n.  (i). 
30  &  31  Vict.  c.  69,  amends  Locke  King's  Act,  1573,  1574. 
40  &  41  Vict.  0.  34  (Locke  King's  Act  Amendment  Act),  1574. 
1575. 
of  real  estate  charged  with  debts  and  legacies,  1575. 
of  the  pereonal  estate  by  the  real,  1576,  et  seq. 

what  words  in  a  will  shall  exempt  tho  persona?  estate  from  payment 
of  debts  and  legacies,  1577 — 1682. 
legacies  given  out  of  particular  fund,  1582. 
of  real  and  personal  estate  when  a  mixed  fund  is  directed  to  be  apjtlied  in 

payment  of  debts  and  legacies,  1583. 
of  speciiic  legacies,  1584,  1646—1649. 

of  estato  purchased  by  testator,  from  purchase  money,  1643.     See  1573, 
n.  (t). 

EXPENSES, 

executorship,  what  they  mean,  851. 

funeral,  836,  ct  scq.     See  Funeral. 

legal,  what  they  include,  851,  n.  (<;). 

testamentary,  what  they  mean,  851. 

of  probate  and  administration,  what  they  include,  860,  851,  1303. 


F. 
FAC-SIMILE  PROBATE,  273,  324,  482,  et  seq. 

FAILURE  OF  ISSUE.     See  Issue. 
what  it  means,  966,  n.  {g). 

FALSE  IMPRISONMENT, 

action  for,  does  not  survive  to  executor,  700. 
nor  against  him,  1600. 

FAMILY, 

who  entitled,  under  desciiption  of,  in  n  will,  989. 
younger  branches  of,  991. 

when  they  take  j)€r  capita  and  when  jaw  stirpes,  1519,  n.  {q), 
gift  to  "  A.  for  her  and  her  family,"  990. 
payment  of  legacy  to  "  A.  and  his  family,"  1261. 
Act  for  compensating  the  families  of  persons  killed  by  accident,  &c.  (9  & 
10  Vict.  c.  93),  703,  ct  seq. 

"  FARMING  STOCK," 

whether  words  will  pass  growing  crops,  627,  ibid.,  n.  (o),  1051. 

FATHER, 

his  rights  to  the  grant  of  administration  to  his  son,  359. 
to  the  residue  of  his  son's  effects,  1377. 
to  share  with  his  widow,  1378. 

FEAR,    See  JFill,  who  is  capable  of  making, 
will  obtained  by,  37. 
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FEW  BE  SE.     Soe  Will,  tcfio  is  capalile  of  making. 
formerly  iiicipable  of  making  a  will  of  cliattuls,  UO. 
liresentment  or  inquest  of.  wlieii  removable  by  certiorari,  nnd  trnvors.iblo 

by  executors,  780. 
ailmini8tratiou  to  the  elTects  of,  373. 


FELON.     See  Will,  who  in  capable  of  makiiuf. 
legacy  to,  how  to  be  paid,  1284,  1285. 
formerly  incajmblc  of  ninkiiig  a  will,  59,  60. 

unless  pardoned,  60. 
he  may  make  a  will  as  executor,  60. 
may  sue  ns  executor,  186. 
administration  to  effects  of,  37u. 
forfeiture  of  property  of  abolished  by  33  &  34  Vict.  c.  23.. .60,  373. 

FEME  COVERT.    See  Husband  and  Wife. 
FIERI  FACIAS.     See  ExeciUion,  Judgment. 

FINES, 

imposed  upon  testator,  liability  of  executor  for,  1614. 
coj)yhold,  732,  1657. 

FIRM  OF  PARTNERS, 

may  b-:  executors,  184.    See  1346. 

FISH, 

when  they  pass  to  executor,  618,  619. 

FIXTURES.     See  Ileirlnoms. 
general  rule  as  to,  640. 
what  is  an  annexation  of  a  chattel  to  ths  freehold,  640,  it  seq, 

constructive  annexation,  fi42,  643. 
when  executor  is  entitled  to  sever,  643,  ct  acq, 

right  of  executor  of  tenant  in  fee  against  the  heir,  643. 
old  rule,  644. 

relaxations  as  to  trade  fixtures,  645,  646. 

as  to  fixtures  for  ornament  or  convenience,  646 — 649. 
against  devisee,  649,  650. 
right  of  executor  of  tenant  for  life  or  in  tail  against  remainderman, 
651—654. 
as  to  trade  fixtures,  651 — 653. 
as  to  ornam<intAl  lixtures,  653,  654. 
cases  of  fixtures  betv/cen  landlord  and  tenant,  654,  et  seq. 

formerly  executors  of  tenant  not  entitled  to  fixtures  tet  up  for 

agriculture,  655. 
provisions  of  stat.  14  &  15  Vict.   c.   25,   and  of  Agricultural 

Holdings  Acts,  655,  656. 
case  of  a  conservatory,  656,  657. 
case  of  a  pump,  657. 

apart  from  statute  must  be  removed  by  the  tenant  or  his  executor 
before  the  tenancy  expires,  658. 
under  Agricultural  Holdings  Act,  1883,  within  reasonable 

time,  658,  n.  is). 
within  a  reasonable  time,  in  case  of  a  tenant  for  life  or  in 
tail,  659. 
will  pass  by  a  bequest  to  a  charity,  908,  n.  (»). 
"and  fixed  furniture,"  bequest  of,  647,  n.  (o). 
pass  by  u  conveyance  of  the  freehold  to  which  they  are  annexed,  by 
vii-tue  of  Conveyancing  Act,  1881,  650  n.  {b). 

FOLLOWING  ASSETS.    Sec  Assets. 
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FORCE.     Seo  IVill,  who  is  caimblc  of  making. 
■will  obtiiiuud  by,  37. 

FOREIGN  AD5IINISTRATI0N, 

ii<,'lits  of  foreign  udministrators,  367—369.    See  also  1525,  ct  sen.,  1801 

1827. 
liftl)ilitics  of  foreign  administrators,  367 — 369,  1525,  ct  icq, 

FORKION  ASSETS,  365,  1523,  et  acq.     Seo  Executor,  limited. 

FOREIGN"  BONDS, 

what  imsses  by  lieqnest  of,  1055. 

semhle  not  within  Trustee  Relief  Acts,  1819. 

FOREIGN  EXECUTORS, 

cannot  be  sued  here,  1827,  '1915. 

FOREIGN  JUDGMENT, 

ranks  as  debt  by  sini])lo  contract,  860. 

FOllKION  LANGUAGE.     See  Will,  fonn  a)td  manner  of  maldng. 
immaterial  that  will  in,  98. 
will  in,  probate  of,  325,  482. 
constniction  of,  482.    See  930,  n.  (c). 

FOREIGN  LAW, 

construction  of  technical  words  of,  930,  n.  (c). 

FOREIGNER.     See  Alien,  Dmnieil. 
capacity  of,  to  make  a  will,  9. 
nuiy  be  execntor,  184. 
may  be  administrator,  387,  420. 

bond  on  grant  of  administration  to,  459,  n.  (a), 
probate  of  will  of,  296,  et  seq. 

if  the  deceased  left  no  personalty  in  this  country,  liis  will  need  not 

bo  proved  here,  296,  300.  n.  (I).     See  847. 
but  if  a  foreign  executor  has  to  bring  a  suit  here,  there  must  bo 

administration  ad  lilcm,  296,  297,  1827. 
a  will  made  abroad  of  jjroperty  here,  must  be  proved  here,  242, 

n.  (n),  298. 
Scotch  confirmation  produced  in  Probate  Court  and  sealed  there, 

has  the  eflect  of  probate,  298. 
Irish  probates  to  be  of  like  force  ns  English  probates,  being  resealed, 

299. 
a  foreign  executor  cannot  be  sued  here,  1827. 
rights  of  representative  extend  to  foreign  assets,  300. 
but  not  grant  of  probate,  300,  ct  seq. 
nor  gi'nnt  of  administnition,  365. 
when  succession    duty  payable  on  disposition  made  by,    1445,    1446, 

n.  (r),  1503. 
administration  to  effects  of,  3651  «'  seq, 
validity  and  construction  of  will  of, 

the  court  here  will  be  guided  by  the  law  of  the  country  of  domicil, 
302,  307,  940.     See  930,  n.  (c). 
bequest  to  children  of,  how  construed,  959.     See  1388,  n.  (/),  1397, 

1454,  n.  (/). 
distribution  of  cflects  of,  1387—1401. 

shall  be  accoi-ding  to  the  country  of  domicil,  1387. 
rules  for  ascertaining  the  domicil,  1392,  ct  seq. 
feme  covert  foreigner  and  domiciled  abroad  may  make  a  will  in  accordance 
with  law  of  domicil,  69. 

FORFEITURE, 

of  lelon's  property,  abolished  by  33  &  34  Vict.  c.  23. ..60,  373. 
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FORGED  WILL,  409,  ct  snq.     Soo  Fraud,  Probate,  revocation. 

payment  to  executor  of,  good  discliargo  to  debtor,  466,  500,  1795. 


FORM  OF  WILL,  62,  et  seq.    See  Will,  form  and  inamicr  of  making. 

FORMA  PJUPERIS, 

executor  cannot  sue  or  defend  in,  1804. 

FRAUD.     See  Will,  loho  is  capable  of  making. 

will  obtained  by,  37,  38.     And  see  99—103,  316,  316. 

what  fraud  will  annul  a  will,  38. 

cannot  be  set  aside  in  equity,  38,  468,  el  seq. 

evidence  as  to,  295.     See  Evidence. 
probate  obtained  by,  468,  et  seq.    See  Probate,  revocation. 
bequest  obtained  by,  1016. 

when  Court  of  Equity  will  interfere,  i67,  et  seq. 
will  vitiate  alienation  of  assets  by  executor,  804,  805. 
property  assigned  in  fraud  of  creditors  assets,  1545. 
from  what  time  Statute  of  Limitations  runs  in  cases  of,  1029. 

FRAUDS,  STATUTE  OF, 

as  to  pei-sonal  liability  of  executor,  1667,  et  seq. 

FRAUDULENT  ASSIGNMENT. 

property  assigned  is  assets,  1545.     See  also  666,  ibid.,  n.  (i). 

FREE  OF  DUTY, 

legacies  and  successions  given,  1506,  et  acq. 

FREEHOLD.     See  Action,  Covenant,  Remedies,  Tort. 
definition  of,  595,  n.  {ij). 
actions  for  trespasses  to,  do  not  at  common  law  survive  to  executor,  700. 

provisions  of  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  702. 
actions  on  contracts  relating  to,  when  they  survive  to  executor,  710, 
et  seq, 

FRIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  856,  857. 

when  representation  not  necessary  to  member  of,  397. 

unexercised  power  to  bequeath  death  allowance  out  of  funds  of,  not 

nssets,  1552,  n.  {z). 
qxucre,  whether  bequest  to  is  bequest  to  charitable  uses,  921. 

FRUIT, 

when  it  passes  to  heir,  and  when  to  executor,  620. 

FUNDS, 

public.    See  Stock  in  Public  Funds. 

FUNERAL, 

ex|)ense8  of,  , 

what  allowable  to  executor  as  against  creditohi,  836 — 838. 

aa  against  legatees,  838,  839. 
allowed  out  of  the  estate  in  preference  to  all  debts  and  duties,  83G, 

850,  1679,  n.  (6). 
may  be  deducted  from  the  value  of  account  for  probate  duty  where 

deceased  domiciled  in  United  Kingdom,  513,  614,  836,  n.  {b). 
liability  of  executor  for,  when  personal,  1677,  1678. 
liability  of  executor  for,  when  he  has  given  no  directions  for  the 
burial,  1678—1681. 
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FUNERAL  -mUiiiued. 
expenses  o(— continued. 

cliui'go  of,  upon  land,  its  oflt'ct  as  to  exonerating  the  pcrsonnlty, 

1579.     See  1681. 
whether  a  husband  can  throw  Iiis  wife's  funeral  charges  on  her 

separate  estate,  836,  n.  (r),  1055,  n.  (v). 
whether  will  entitle  undertaker  to  administration  as  creditor,  SSI, 

n.  («). 
retainer  by  executor  for  expenses  of,  1655,  n.  (r),  1851,  1857. 
heir  voluntarily  paying,  of  intestate,  not  cuticlcd  to  have  them 

refunded,  1681,  n-  {h). 

FURNITURE, 

what  pasMH  by  a  bequest  of,  1048,  1070,  n.  (<). 
'Mixed  furniture,"  1050. 


0. 

GAME, 

when  it  passes  to  executor,  618,  610. 

GARTER, 

in  nature  of  heirloom,  636. 

GENERAL  WORDS, 

of  bequest,  when  restrained  by  the  context,  1045 — 1048. 

GIFT.     See  Donatio  Mortis  Causd. 

deed  of,  properly  executed  and  attested,  may  operate  as  a  will,  1480. 
executor  not  compellable  to  complete  gift  of  testator,  670,  n.  (s),  1658. 


GIFT   OVER,  1072,  ct    leq.,    1123,  ct  scq. 
Lapsed  Legacies, 


See    Conditional  Legacies, 


GOODS, 

what  passes  by  description  of,  1040,  1046—1048.    Sec  Legacy, 
ademption  of  specific  legacy  of,  1189 — 1191. 

GOODFi  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  sucli,  763. 

to  exeortor,  ho  cannot  be  sued  for  as  executor,  1666. 

GOODWILL, 

what  passes  by  Iwquest  of,  1051,  n.  (6). 
when  assets,  1521,  n.  {q), 

GOVERNMENT, 
legacy  to,  1010, 

GRANDCHILDREN, 

who  cnn  take  under  description  of,  in  a  will,  959. 

cannot  generally  take  under  description  of  "  children,"  952. 

rule  08  to  vesting  of  gifts  to,  where  settlor  in  loco  parentis,  111^,  n.  (c). 


<3RANPFATHER, 

his  nearness  in  blood  to  projxmtns,  356. 
preferred,  in  degrees  of  kindred,  to  an  uncle,  360. 

post)ioned  to  brothers  and  sisters,  361,  lii81,  1882. 
by  the  mother's  side,  1382. 
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*' GRAND  NEPHEWS  AND  NIECF»," 
constnictioii  of,  962. 

<5RANT  OF  ARMS, 

exemplification  of,  whether  an  heirloom,  635,  n.  (;/). 

CRASS, 

when  it  goes  to  the  heir,  and  when  to  the  executor,  625. 
action  for  cutting,  when  it  Hurvives  to  executor,  701. 

CRAVESTONE.    See  MonnnieiU. 
property  in,  635. 

tiREAT  GRANDCHILDREN, 

when  included  in  gift  to  grandchildren,  959. 

GREAT  GRANDFATHER, 

shall  share  in  distribution  with  uncle,  1382. 

GUARANTEE, 

when  revoked  by  de-^th  of  guarantor,  1660. 

OUARDIAN, 

at  what  nge  an  infant  may  choose,  418. 

distinction  betv;een  infant  and  minor  as  to  nomination  of,  418. 

liis  right  to  administration  durante  minoritate,  417,  418. 

when  grant  of  administration  refused  to,  419. 

rules  of  court  as  to  such  grant  to,  419,  420. 

appointed  by  Ecclesiastical  Court,  417,  n.  (s). 

cannot  be  appointed  to  infant  en  ventre  de  sa  mire,  418  n.  (u). 


H. 

HALF-BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  359. 
equally  entitled  to  grant  of  administration,  359. 
equally  entitled  to  a  distributive  share  of  etfects,  1382.     Seo  984. 
brothers,  &c.  of  half-blood  shall  share  with  their  mother,  1880. 
nephews  and  nieces  of,  included  in  gift  to  nephews  and  nieces, 
limplieitcr,  963. 

HANDWRITING, 
proof  of, 

mode  of  proving  Imndwriting,  287. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  contents 
shall  be  presumed,  288. 

exceptions,  289.     See  Probate. 

comparison  of,  stat.  17  &  18  Vici   c.  125,  s.  27... 287,  n.  {p). 
validity  of  will  may  be  established  by  proof  of  handwriting  ol 
witnesses  in  certain  cases,  290. 

"HAVING," 

when  construed  "having  had,"  937. 

HAWKS, 

whether  they  pass  to  executor,  617,  n.  (i) 


HEDGES, 

cut  down  or  severed,  executors  shall  have  them,  620,  622, 
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HEIR, 

must  bo  cited  when  a  will  is  proved  in  solemn  form  affecting  reul  estate 

283,  478.     See  Fi-obale,  maHiicr  of  obtaining. 
oi-der  for  citation  of,  how  obtaimtd,  284. 
when  liable  *o  costs,  283. 
when  bound  by  Probate,  478,  et  mj. 

his  title  in  certain  respects  oxclusivo  of  the  executor,  032,  ct  si-ij. 
See  Estate,  Hiirloom,  Conversimi, 
to  chattels  real,  fi02,  et  ten, 
to  estate  pur  atiter  vie,  601. 
to  mortgages,  602—604. 
to  chattels  animate,  617—620. 
to  heir-loor.is,  &c.,  632—640. 
to  fixtures,  640. 

to  property  converted  in  eijuity,  .'579 — 591, 
to  actions  on  covenants  real,  710,  cl  scq. 
power  of  executor  to  enter  the  housn  descended  to  heir,  to  remove  goods,. 

736, 
invrer   of   heir    to    distrain    goods  of  executor  damage  feasant,  796 
849. 
consequence  of  executor  not  removing  effects  from  the  land,  79C 
849. 
what  ho  shall  bring  into  hotchpot  under  the  statute  of  distriljutions, 

1354,  1369. 
who  are  entitled  under  the  description  of  "  heirs  "  in  a  will  of  pcraonnltjv 
968,  D.  (q),  969,  970.     See  Lajiscd  Legacies,  Purchase,  tcords  of. 
legacy  to  A.  and  the  heirs  of  his  body,  031,  967,  968. 
"A.  for  life,  and  then  to  the  heirs  of  his  bodv,"  968. 
"the  heirs  of  '  A.'  or  'my  heir,'  "  968,  969. 
"  my  heirs  or  next  of  Kin,"  970. 

to  A.  and  his  heirs  does  not  lapse,  968 — 970, 1075.     lint  sec 
1076,  n.  (c). 
when  the  heir  entitled  under  the  word  "  family,"  989. 
when  theheir takes aa persona de3iij)iata,  967,  dteq.,  1075.     See  Ptmhasc, 

words  of. 
if  the  obligor  makes  the  obligee  his  executor,  in  what  cases  he  may  sue 

the  heir,  893,  1180. 
when  ^ut  to  an  election,  as  to  a  legacy,  1307, 1308. 
assets  in  his  hands,  1553,  et  seq. 
when  entitled  to  be  exonerated  by  the  executor,    1561,  et  seq.    Scc- 

Exoneralion. 
not  bound  by  ancestor's  obligation,  unless  named,  1596. 
retainer  by,  888,  n.  («),  890,  n.  (s),  1568,  n.  {k). 
of  executor, 

liability  with  respect  to  bond  of  ancestor,  1595,  1596. 
entitled  to  money  covenanted  to  be  laid  out  iu  land,  582. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  581,  1644. 

when  entitled  to  have  the  purchase  money  paid  by  the  executor,. 
1643,  1644. 
applied  to  his  use,  1644. 
suit  in  County  Court  by,  where  estate  does  not  excee<l  500Z.,  1954. 
may  have  an  order  for  administration  without  suing  others  intercsteil, 

1921. 
may  proceed  by  originating  summons,  1806. 

HEIR-LOOMS, 

what  they  are  strictly,  6S3. 

must  go  to  the  heir  by  custom,  634. 
semhle,  must  be  of  a  ponderous  nature,  634. 
crown  jewels,  634. 
not  devisable  to  executors,  634,  635. 

but  alienable  by  the  deceased  in  his  lifetime,  635. 
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HEIR-LOOMS— co)i<»;ij«!rf. 

chattels  in  the  nature  of,  63S. 

iDonnmentB,  coat  ormour,  kc,  635. 

colHn  and  sliroud,  635. 

collar  of  Sa.  ond  Garter,  636. 

ancient  horn,  636    ■ 

journals  of  the  house  of  lords,  636. 

charters  nnd  deeds  bcl<  iging  to  inheritance,  036. 
box  in  which  the    ire  kept,  636. 
chattels  settled  or  devised  ,i .,  i;!7,  638. 

proper  mode  of  limitation,  G38. 

not  liable  to  legacy  duty  till  they  vest  absolutely,  1419. 
ought  not  to  bo  applied  r.nnecessarilv  in  the  payment  of  debts,  639. 
chattels  which  go  to  the  successor  of  corporation  sole,  in  tlie  mtmnor  of, 
639. 

HEREDITAMENT.     See  Incorporeal  HeredUament. 

HERIOT, 

due  to  testator  as  lord,  executor  may  sue  for,  732. 

HERITABLE  BOND, 

Scotiih,  descends  to  heir,  696,  n.  {h). 
heir  not  put  to  election  as  to,  1303. 

HOLDING  OVER 

of  Innd,  administrator  of  exccuvor  cannot  sue  for  penalty  for  under 
4  Geo.  II.  c.  28... 204,  n.  {<•). 

HOLOGKAPH  WILL, 

construed  more  benignlj'.  930,  n.  {c), 

Hors, 

whether  they  go  to  the  executor,  624. 

HOTCHPOT.     See  Distribtition. 

doctrine  of,  under  the  statute  of  distributions,  1369. 

advancement  by  motltcr  shall  not  be  brought  into,  1370. 

a  child  shall  not  bring  into,  for  the  benefit  of  the  mother,  1371. 


HOUNDS, 

pass  to  executor,  617,  ihid.,  n.  (i). 

HOUSE, 

bequest  of  property  in,  1041,  et  seq. 
beiiucst  of  things  "in  and  about,"  1045.     See  1189,  et  aeq. 
of  licir,  power  of  executor  to  enter,  to  remove  goods,  796. 
where  testator  coutracta  to  build,  liability  of  executor  to  complete  the 
works,  1689. 


\' 


HOUSE  OF  LORDS, 

journals  of,  property  in,  636. 


HOUSEHOLD  GOODS, 

what  passes  by  description  of,  in  a  will,  1044. 

"  goods  and  chattels  in  and  about  the  house,"  1045. 
"  household  furniture,"  1048. 
"household  effects,"  1050. 


20SS 


INDEX. 


HOUSEKEKPINO  EXPENSES, 

what  aliall  bo  allowed  in  oxecutor'a  acuqunta,  lAOS,  u,  (p),  1750,  n.  {p). 

HUNDRED, 

v/hothor  action  can  bo  inaintained  a^alniit  bv  executor  of  IcHRee  for  injury- 
dono  by  riotcvH  under  Btut.  7  &.  8  Ocu.  IV.  c.  81,  s.  2.. .702. 

HUSBAND  AND  WIFE, 

odmiHsibility  of  ovidonco  against  onch  otiier,  285. 

gift  to  and  third  person,  conHtniction  of,  i)'17,  ii.  (i),  001,  1327,  n.  (;), 

1449,  n,  («). 
not  "next  of  kin"  to  each  other,  083. 

HUHIIAMn, 

his  right  to  lie  his  wife's  administrator,  346,  ei  teq.   .Soo  Aihiihmtmtor. 
except  af*er  docreo  of  judicial  separation  as  to  property  aoipiirud 

thiiiouiter,  65,  348. 
or  after  protution  order,  348. 
riglit  of  his  ropri'wntativcs,  340—351,  412,  413. 
his  right  ivftcr  horduatli  to  her  effects,  1357. 
right  of  Ids  representatives,  13S8. 
to  lier  chattels  ioal  in  cases  outside  Married  Women's  Propcrtv 

Act,  608—014. 
m  cases  within  that  Act,  005—607. 

to  her  choses  in  action,  in  cases  outside  Married  Women's  Pro- 
perty Act,  754— 750. 
in  cses  within  that  Act,  736,  737. 
his  right  tu  retain  for  his  wife's  fiuieral  expenses  nguinst  creditors 

out  ot  her  cstoto,  830,  n.  (c).  1665,  n.  («). 
liability  of  him  or  liis  executor  for  debts  of  wife,  1052,  iil  xeq. 

provisions  of  Married  Wcnion's  Property  Act  as  to,  1052,  lOBiJ. 
generrl  elfect  of  Act,  1058,  1054. 

us  to  shares  in  Companies  under  Companies  Act,  186i...l05'l, 
1066. 
his  liability  for  ikvasliivil  of   wilb    executrix,    1742,    1713.    See 
Devastavit, 

Wife.    See  Widow. 

Capmnly  of  wife  to  mah;  a  wiU,  40 — 59. 
1.  Ikforc.  Married  IVmncu'i)  Propcrlj)  Ad. 
not  affwted  by  stat.  1  Vict.  c.  2«,  40. 
she  may  make  a  will  as  executrix,  47,  362. 
she  may  make  a  will  by  her  husband's  assent,  47. 
what  IS  a  sullicient  ikssent,  48. 
assent  only  availnble,  if  ho  survive,  48. 
a  widow  minlit  prior  in  1838  set  uji  u  will  by  recognition  made- 

before  or  during  coverture,  40,  181.     ^i'.fi  47,  ii.  (<)• 
she  nnty  nuiku  a  will  in  ])ursuancc  of  agreement  before  mnrriiige, 
or  under  a  power,  40. 
power  nnist  formerly  have  lieon  pleaded  in  tho  allegation  of 
,  tlio  executor,  53,  323. 

I)re8ent  practice,  63,  n.  (a),  67,  323,  824. 
probate  should  bo  grantud,  though  thu  power  bo  ill  executed, 
60—62. 
: 'ft  such  a  will  not  availalilo  without  probate;,  50,  328,  470. 

unless  of  real  estate,  182,  n.  (/).     .See  58,  327. 
but  the  production  of  snoh  ])rol>atc  alone  would  not  formerly 
induce  a  co\irt  of  equity  to  act  upon  it,  176. 

it  may  bo  proved  without  the  husband's  consent, 

6",  323. 
form  of  prolmto,  323.     Soo  57. 
not  revoked  by  her  surviving  her  hnsbond,  50. 
whether   exercise   of  power  by  will  of  married 
woman  makes  pro^wrty  assets,  1650 — 1652,  n.  (*). 
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HUSBAND  AND  ■WlFK-cmithined. 
WlKK — conliimcd. 

Cdimcily  of  wl/e  to  make  n  will — contlnvM, 

1.  Ik/ore  Jaai'ried  iy<)iiu:n'»  I^oj>crti/  AH—roiillinin/. 

husbaiura  right  to  niliiuniNtnitioii  civtrronini,  ',\i-). 
ahe  may  make  a  will  of  Iiur  Hupiirato  proiH'ity,  !>l),  .14,  ii.  (/). 
in  roversion  ii»  well  ns  ]inHM(>HNioii,  f)'!. 
of  tlio  accretions  of  her  Hopiiratu  property,  f>4. 
property  acquired  by  u  widow  citnuut  piiNs  liy  a  will   madu 

during  covorturo,  68.     Suo  47,  n.  (I),  lti4,  «.  (e). 
will  ofj'emi;  sole  rovokutl  by  tniuriago.  .ll),  100, 
wife  of  hushnnd  ImniHliud  by  Htatuti',  r>i>. 
tlio  quuun  consort,  69. 
wife  foruignur  and  domiciled  abroad,  .^O. 
will  oifeme  covert  of  property  ocfjuircil  aficr  a  protection  onliir, 

C5. 
after  a  judicial  separation,  (55. 

2.  Under  Married  IV^ouun's  l^roptrhj  Act, 
jirovisions  of  the  Act,  05—57. 

general  ufl'ect  of  Act  as  to  woman  married  before  January  1st, 

1883.. .67. 
as  to  woman  married  on  or  after  that  date,  57. 
no  longer  nccussary  to  recite  jiower  in  grant  of  probate,  57. 
grant  no  lonuer  liiffitod,  67.    >^Ru  53,  n,  (»),  323,  324. 
when  her  v  ill  of  realty  entitled  to  proi)atu,  68,  182,  n.  (/),  327, 

328,  n.  ((). 
repubIicatio\i  of  will  mode  during  covorturo  still  nccos.Mary,  47, 

n.  U),  68.     See  164,  n.  {,•). 
Art  does  not  remove  restriction  of  43  Geo.  III.,c.  108... 021, 

n.  (0. 

irz/c  exemtrix, 

might  make  a  will  oven  before  Married  Women's  Proiwrty  Act, 

47.     See  703. 
and  (continue  the  chain  of  oxocutoi'shij),  205  ;  but  hod  352. 
whether  if  infant  executrix  take  husband  of  full  age,  he  >hill 

have  the  execution,  185. 
sinci)  January  1st,  1883,  may  bo  executrix  as  ii  feme  side,  180, 

180,  6tt6,  i741,  1742. 
consent  of  husliand  no  longer  necessary,  180. 
liability  as  to  demstavils  committed  by,  1741 — 1743. 
her    husband's    liability   fov    her   dcrantuvit*,   before  Married 

Women's  Property  Act,  1742,  1743. 
no  longer  liable  unless  ho  intermeddles,  1741. 
iter  liauility  for  buHbund's  Jems/avit,  1800,  n.  {!>), 
Iter  estate  as  executrix,  703,  704. 
lier  power  before  Married  Women's  I'roiierty  Act,  834. 
lier  power  since,  883. 

may  now  suo  or  l>e  sued  without  her  husband,  833,  1831. 
suing  without  her  husband,  not  liable  to  give  security  for  costs, 

834. 
jw  cj-ecU  regno  against,  1031,  1932. 
arrest  of,  under  Debtors  Act,  1931. 
attachment  ngains^,  lur  want  of  answer,  1032. 
administration  de  lioniit  nun  at  her  deatli,  352, 

Wife  adminvitratrij', 

'  her  capacity  for  tho  ol!ico  of  administrator,  800,  833,  1.741, 
1742. 
since  January  1st,  1883,  may  act  as,  without  control  of  her  hus'- 

band,  as  if  a  feme  solo,  605,  833. 
suing  without  her  husband,  need  not  ^ivo  security  for  costs,  834. 
husband  need  not  join  in  administration  bund,  402. 
old  law  as  to,  834. 

liobility  as  to  demstavits  by,  1741—1743. 
ve  exeat  regno  against,  1931. 
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HUSBAND  AND  \nPE-coiUinued. 
"VVi  FK —continued. 

Wife  next  of  kin  to  an  intestate, 

administration  shall  be  granted  to  her,  as  if  a  feme  sole,  S3S. 

law  before  Married  Women's  Projwrty  Act,  388. 

wliero  she  or  her  husband  die  without  asserting  their  clniiu  who 

entitled  to  administer,  541. 
to  whom  her   distributive  share  slirll   be  paid,  11 7J,   117.') 
1275-1283,  1401. 
Legacy  to  tlte  Wife, 

an  executor  cannot  since  Married  Women's  Property  Act,  set  <  IV 
debts  due  from  husband  against  a  legacy  to  the  wife,  1 1 74, 1  ]  7."). 
(i)  Under  Married  Women's  Property  Act, 
must  be  paid  to  her  only,  1277. 
what  property  comes  under,  1277,  n.  («). 
(ii)  Apart  from  Married  Women's  Property  / 

by  commou  law  payment  must  be  to  husband,  127.'». 

so  where  wife  foreign  subject  and  husband  entitled  by  foreign 

law,  1283. 
interference  with  liusband's  right : — 

(rt)  by  wife's  equity  to  a  settlement,  1277,  et  seq. 
what  amount  will  be  .settled,  1278,  n.  (c). 
form  of  settlement,  1279,  n.  (c),  1281. 
on  whom  equity  binding,  1282,  1283. 
where  the  equity  not  allowed,  1278,  n.  (c),  1279, 

1280,  1283,  V.  (y). 
when  wife  may  waive  her  right,  1280 — 1282. 
(b)  by  gift  being  to  separate  use  of  wife,  1277. 
to  widow.     See  Widoio. 
Widow's  right  to  he  her  liusband's  administratrix,  352 — 355.    See 
Administration. 
Stat.  21  Hen.  VIII.  c.  5,  852. 
she  is  usually  preferred  to  next  of  kin,  353. 
when  she  may  be  set  aside,  354. 
forfeiture  oy  divorce,  355,  n.  (6). 

retainer  by  widow  for  loan  to  husband  out  of  her  separate  estate, 
892. 
Widoxo's  right  to  a  share  of  her  htisband's  effects,  1359 — 1366. 

her  common  law  right  by  writ  dc  rationaliili  2mrte  honorum,  2. 
her  right  under  the  Statute  of  Distributions,  1359,  et  srq.    Hcc 
983-,  n.  (e). 
Sije  Distribution, 
Chattels  real  of  Wife, 

(i)  Apart  from  Married  Women's  Property  Act, 
right  of  husband's  executor  to,  608,  et  seq. 

if  tliey  i-emain  in  statu  quo,  she  will  bo  entitled,  and 
not  the  executor,  608. 
and  the  rule  is  the  same  in  equity,  as  in  law,  608, 

n.  (a). 
what  amounts  to  a  disposition  by  tlie  husband, 
such  as  to  bar  her  right,  608 — 612. 
right  of  wife's  administrator  to,  612,  et  seq. 

those  vested  during  coverture  go  to  the  husband,  jure 

mariti,  6l!i. 
seciis,  of  those  not  vested,  613. 

and  where  the  wife  is  joint  tenant  with  another  of 
a  lease,  612,  n.  (i(). 
(ii)  Under  Married  Women's  Property  Act,  005 — 608. 
provisions  of  Act,  605 — 607. 
what  property  comes  under  Act,  607. 
devolution  of  chattels  real  on  death  of  wife  without  dis- 
posing of  them  unaltered,  605,  n.  («). 
jus  mariti  abolished,  606,  n.  (x). 

nusband  entitled  ou  taking  out  letters  of  administration, 
606,  n.  {x). 
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HUSBAND  AND  WIFE— cojUmwcrf. 
Wife — continued. 

Separate  property  of  wife,  C59,  et  seq. 

(i)  Apart  from  Alarried  Women's  Property  Act, 

what  words  will  give  a  separate  estate,  664,  1058,  n.  (n). 
gift  to  the  separate  use  uf  an  iininarricd  woman  excludes 

executors  of  future  husband,  664,  665. 
Ly  ante-nuptial  settlement,  665. 

ante-nuptiul  agreement  in  writing,  665,  666. 
hy  post-nuptial  settlement,  666. 
liy  wife's  separate  trading,  657. 
1)y  savings  from  wife's  separate  property,  667,  668. 
l>y  gifts  from  the  husband,  668. 

l>y  stock,  &c.,  purchased  by  hi-  ibaud  and  wife  in  their  joint 
names,  669. 
in  her  name  only,  669. 
what  is  sufficient  evidence  of  a  gift  hy  husband  to  wife, 

669,  670.     See  1658,  1659,  1902. 
gifts  from  third  persons,  679,  680. 
husband's  right  to,  on  her  death  intestate,  75E,  ibid.,  n.  {/«)• 

See  606,  n.  (x),  661,  n.  (a),  664. 
pin-money,  4-c.,  671. 

similar  allowances,  671,  672. 
savings  out  of,  when  liable  to  husband's  debts,  672. 
in  arrear  when  and  how  far  recoverable,  673. 
paraphomalia,  673 — 679.     See  £araj>her)ialia. 
property  acquired  by  a  wife  ffter  a  protection  order  under 
Divorce  Act,  55,  672. 
(ii)  Under  Married  Women's  Property  Act, 

all  gifts  to  married  woman  utter  Jan.  1st,  1883,  become  her 

separate  property,  659. 
woman  married  before  Jan.  1st,  1883,  not  entitled  to  hold 
as  separate  property  where  title  accrued  before  that  date, 
662,  663. 
sections  of  the  Act,  662,  663. 

construction  of  Act,  660,  n.  {x),  662,  n.  (&),  663,  664. 
.saving  as  to  settlements,  663. 
devolution  of  property  undisposed  of  by  married  woman  not 

affected  by  the  Act,  606,  n.  (a:),  661,  n.  (a),  664,  737. 
scmhle,   separate  property  under  Act  is  equitable  assets, 

1546,  n.  (I). 
provisions  of  Harried  Women's  Property  Act,  1870,  now 
repealed,  660,  n.  {x), 
C'hosc.1  in  action  of  wife, 
what  they  are,  737. 
(i)  Apart  from  Married  Women's  Property  Act, 

(a)  ri^ht  of  executor  of  husband  when  wife  survives,  737,  et  seq. 
rule  that  wife  is  entitled,  unless  husbau'I  reduced  them 
into  possession,  737.  738. 
distinction  when  choscs  in  action  accrue  Leforc  or 
after  marriage,  738. 
instances, 

bond  to  wife,  dum,  sola,  738. 

to  husband  and  wife  during  coverture,  738. 

to  wife  alone  during  coverture,  729. 
bill  or  note  to  wife,  dum  sola,  739. 

to  wife  during  coverture,  739,  740. 
sto'  k,  740. 

arrears  of  rent,  740 — 742. 
tithes,  742. 
estray,  742. 

orphan's  portion  in  chamber,  742. 
husband  and  wife  lost  in  the  same  ship,  351,  402, 
742,  1136.    See  1072,  n.  («). 
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HUSBAND  AND  VflFE— continued. 
'WiVK-cmitimied. 

Choncs  in  action  of  wife — cmitinucd. 

(i)  Apart  from  Married  Women's  Property  Act — continued, 

(ii)  right   of  executor  of  husband  when  wife  survives— 
continues 
wlmt  iniiounts  to  a  redaction  into  possession  by  hus- 
band, 743,  ct  seq. 
mure  intention  insufficient,  744,  745. 
nil-re  api'ropriatiun  of  fund  insufficient,  715,  74G, 
recsij)!  by  liusband,  746. 

what  docs  not  amount  to,  747 — 750. 
receipt  as  trustee,  750. 
effect  of  husband's  bankruptcy,  744,  n.  (q). 
cfl'ect  of  proceedings  in  law  and  equity,  750,  ct  scq. 
eflcct  of  arbitration,  752. 
n<-ree)nents  paidentc  lite,  752. 
when  executor  of  husband  entitled  to  by  reason  of  au 
ante-nuptial  settlement,  752—754. 

by  reason  of  a  post-nuptial  settlement,  754. 
(b)  right  of  administrator  of  wife  when  husband  suivives, 
754,  ct  seq. 
ns  to  her  separate  property,  756,  ibid.,  n.  {m). 
distinction  between  husband's  rights  individuuUy,  and 

as  administrator  to  wife,  756. 
ns  to  judgments  and  decrees,  758. 
liusband  not  entitled  to  revive  judgment  on  death  of 

wife,  758. 
husband  not  entitled,  where  wife  died  joint  tenant  of  a 
reversionary  chose  in  action,  758,  769. 
(ii)  Under  Married  Women's  Property  Act, 
provisions  of  tlie  Act,  736,  737. 
chases  in  action  lof  women  married  since  Jan.  1st,  ISf'J,. 

their  separate  property,  736. 
80  of  women  married  before  if  their  title  accrued  since, 

736. 
construction  of  net,  737. 

husband  can  now  only  claim  ns  administrator  to  wife  not 
jure  viariti,  737.     See  606,  n.  {x). 
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IDIOT, 

incapacity  of,  to  make  a  will,  12. 
who  is  to  be  considered,  12. 
incapacity  of,  to  be  executor,  laS. 


See  387 


IF, 


the  word  construed  "  when,"  937. 


ILLEGITIMATE  CHILDREN.     See  Bastard. 
gifts  to,  by  will,  953,  ct  seq. 

ILLITERATE  PERSON, 

precautions  necessary  for  authenticating  will  of,  1 4,  289. 
probate  of  will  of,  289. 

IMPERFECT  GIFT, 

no  eq  ity  to  complete,  670,  n.  (s),  165S,  1659. 

IMPORTUNITY.     See  Will,  who  is  capable  of  makin 
legal  sense  of  the  word,  39. 
wUI  obtained  by,  30, 
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IMPRISONMENT, 

for  debt,  abolition  of,  by  "Debtors  Act,  1869,"  1934.  See  Ne  Exeat- 
JUgno. 

INCOME, 

bequest  of  what  it  passes,  1058. 

bequest  of,  when  it  vests  capital,  1097—1104,  1106,  1107. 

tax,  what  words  will  exonerate  legacy  from,  1503;  n.  (r). 

INCOMPLETE  GIFT.    See  Imperfect  Gift. 

INCONSISTENT  CLAUSES.    See  Election. 
in  same  will,  145. 
construction  of,  145,  934. 

INCONSISTENT  WILLS, 

revocation  in  case  of,  138, 140. 

INCORPORATION, 

of  unattested  documents  with  will,  86 — 90. 

document  must  be  clearly  identitied  and  in  existence  at  date  of  will,  87„ 
n.  (c). 

republication  of  will  by  codicil  not  of  itself  sufficient  to  iu-iorporato  docu- 
ment not  in  existence  at  date  of  will,  88,  u.  (d). 

parol  evidence  admissible  to  identify  the  document,  90. 

INCORPOREAL  HEREDITAMENT, 

lease  of  goes  to  executor,  599.    See  Estate,  quantitij  in  iwssessimu 

INDEMNITY, 

whether  executor  entitled  to,  against  contingent  debts,  before  parting: 

with  assets  to  legatee,  1203,  et  scq. 
every  trust  instrument  to  be  deemed  to  contain  clauses  for,  as  to  loss  of 

assets  and  reimbursement  of  trustees,  stat.  22  &  23  Vict.  c.  35,  s.  31, 

1735.    See  Devastavit. 

INDIA, 

ailministration  taken  in,  rights  of  administrator,  369. 

domicil  in,  1^97,  1399. 

property  in,  when  assets  in  the  hands  of  an  executor,  1533,  1534.    See 

1526,  n.  {i). 
commission  formerly  allowed  to  executors  in,  1765,  1766. 
necessary  parties  to  suit  for  account  of  assets  of  intestate  who  died  there, 

1915,  ibid.,  n.  (z). 
rule  in  Howe  v.  Dartiiwuth  does  not  apply  to  estate  of  person  dying  m 

unless  parties  entitled  come  here,  1248,  n.  {I). 
what  India  Stocks  are  trust  investments,  1711. 
what  Indian  railways,  1712. 

INDUSTRIAL  SOCIETY, 

when  representation  not  necessary  to  member  or,  307. 

INFANT.     See  Administraiion  durante  viinorilate. 
distinction  between,  and  a  minor,  417,  418. 
capacity  of  to  make  a  will.  12. 
Stat.  1  Vict.  c.  26... 12. 
will  by  minor  who  is  a  soldier,  106. 
at  what  age  capable  of  choosing  a  guardian,  418. 

assignment  of  guardian  by  tiie  Court,  418. 
may  be  appointed  executor  at  any  age,  184. 
even  en  ventre  sa  mire,  184. 


IIOU 


INDEX. 


INFANT  —continued. 

may  1io  appointed  executor  at  any  age  —covtinucd. 
sole  executor,  cannot  act  till  twenty-one,  185. 

not  entitled  to  interest  on  legacj',  1290,  n,  (r). 

whether  if  an  executrix  infant  take  husband  of  full  age,  he  sliall 

have  execution,  185. 
liability  of,   wlien  of  age  on  judgment  obtained  against  tul- 
ministrator  durante  minoritatc,  427. 
next  of  kin, 

administration  granted  to  another  durante  miiwritatc,  387. 

case  where  a,  feme  covert  is  a  foreigner  and  a  minor,  387,  388,  420. 
conversion  of  property  by  trustees  of,  588. 
payment  of  d'strihutivo  share  duo  to,  1261,  ct  seq.,  1401. 
legacy  to.     See  also  1286,  et  seq. ,  and  Inlereat. 
at  what  time  to  be  paid,  1253,  1261. 
where  he  dies  under  age,  1234. 
to  whom  to  be  paid,  1261,  tt  aeq. 

Stat.  36  Geo.  III.  c.  52,  1263,  1818. 
costs  of  suit  to  secure,  how  payable,  1264. 
confirmation  by,  after  attaining  majority,  of  previous  applica- 
tion of  legacy,  1262. 
when  executor  may  allow  maintenance  out  of,  1264,  et  scq.     See 

Maintcnaiux, 
when  the  Court  will  order  it,  1265,  ft  aeq. 
when  payment  of  for  advancement  allowed,  1275. 
trustees'  orders  made  in  respect  of  estates  of,  by  the  Court  of  Chancery, 

1888,  1889. 
will  be  barred  imder  Statute  of  liimitations  by  neglect  of  his  trustee  to 
sue,  1801, 

INFLUENCE.     See  Will,  who  is  capable  ofviaking. 

will  obtained  by,  39—44,  53,  99—103,  288,  468,  n.  (s). 
wliat  sort  will  iauwl  a  will,  40. 

INHABITANTS, 

legacy  to,  1009. 

INJUNCTION, 

to  restiain  insolvent  or  bankrupt  executor,  187. 

to  restmin  assignees  of  banki-upt  executor  from  paying  over  tho 
fund  tahim,  187,  n.  («). 

Chancery  Division  will  not  grant  pending  litigation  in  the  Probate 
Division,  433.     See  1953,  n.  (?/). 

by  executor  to  restrain  co-executor  from  intermeddling  before  probate, 
1953. 

when  creditor  restrained  from  proceeding  on  a  judgment  after  adminis- 
tration grauteii,  1802,  1803. 

when  proceediuKH  in  foreign  court  restrained,  1801. 

to  restrain  publication  of  testator's  letters,  1800. 

mandatory  can  bo  obtained  by  executor  for  wrong  to  testator's  estate, 
1799. 

can  be  granted  by  County  Court,  1958. 

INOFFICIOUS  WILL,  32. 

INSANITY.    See  ZM)ia<ic,  Weakness. 
what  is,  14,  29. 

criterion  of,  28—31. 

partial  insanitj',  23 — 28. 

hereditary  coustitutional,  16,  n.  (c). 

onus  of  proof  on  party  asserting  it,  15. 

letters  written  to  testator  no  evidence  of  sanity,  36. 
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INSANITY— cOTiiiHKcrf. 

will  made  by  person  insane,  14,  15. 

does  not  become  valid  though  testator  recover  his  mind,  14,  181. 
during  lucid  interval,  16—23. 

transreria  such  case  of  onus  probmidi,  10,  17,  n.  (n). 
what  is  proof  of  lucid  interval,  17—23. 

act  of  making  rational  will,  18—22.    Sue  20,  n.  (v). 
distinction  between  delirium  aud  insanity,  23. 
a  will  may  be  established  though  all  the  attesting  witnesses  depose  to 

testator's  insanity,  31,  91,  287. 
effect  of  commission  of  lunacy,  32. 
republication  of,  after  recovery  of  mind,  181. 
will  not  revoked  by  subsequent  insanity,  15,  n.  (rf). 

by  insanity  supervening  between  the  instructioi  s  and  the  execution, 
86. 
an  insane  person  cannot  be  an  executor,  18S. 

grr.nt  of  administration  to  another  when  executor  becomes  insane, 
188. 
revocation  of  administration  granted  to  adminstrator  who  has  become  in- 
sane, 492. 
administration  granted  during  a  lunacy  without  revoking  former  grant, 

421. 
when  next  of  kin  insane  his  next  of  kin  must  bo  cited  by  person  seeking 

administration,  386,  n.  (t). 
stock  standing  in  name  of  insane  trustee  or  executor  (stat.  13  &  14  Yict. 
c.  60),  1887,  1888. 

INSERTIONS, 

in  will  whether  they  may  bo  corrected  in  the  probate,  292,  e(  scq.    See 
Probate,  Construction,  Fraud,  Jiectification,  VMnncr  of  ohtainimj. 

INSOLVENT.    See  Panknipt. 

assignee  of,  (u  ii .  death  the  estate  of  the  insolvent  vested  in  his  executor, 

566,  573. 
appointed  e.\ecutor,  probate  cannot  bo  refused  to,  187,  313. 

control  of,  by  appointing  a  receiver,  or  by  requiring  security,  187, 
188.    See  Jtecciver. 
executor  having  committed  devastavit,  discharged  under  the  Act,  1 898. 

INSTRUCTIONS.    See  mil. 
for  a  will, 

shall  be  presumed  on  proof  of  testator  having  signed  will,  288. 
cannot  be  used  for  construction  of  will,  939. 

INSURANCE, 

power  of  executors  of  assured  to  re-assure,  813. 

of  executors  of  assurer  to  procure  indoraement  of  policy  against  fire, 
813,  814. 
insurable  interest  of  executor  in  another's  life,  1545,  n.  (/). 
executors  not  bound  to  insura  or  continue  insurances,  1704,  iiii'L,  n.  (or). 

INTENTION.    See  Construction. 

of  testator  as  to  revocation,  144.    See  IFUl,  revocation, 

of  testator  the  guide  to  construction  of  his  will,  928,  934,  ibid.,  n.  (/), 

939,  1089,  et  scq. 
particular  in  will  to  bo  sacrificed  to  general,  931.    See  968,  n.  {p). 
on  failure  of  particular,  general  carried  out,  978,  979. 

INTEREST.    See  Maintenance. 
money  due  for, 

may  be  ajtportioned,  730,  731. 
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INTEREST— con«Mt««rf. 

upon  legacies,  1285,  et  seq. 
on  8])ccific  legacies,  1285. 
ulmrgcd  ou  real  estate,  1285. 

charged  on  proceeds  of  sale  of  real  estate,  1286,  n.  (r). 
on  general  legacies,  1286. 
not  on  legacy  to  infant  executor,  1290,  n.  (r). 
where  no  time  for  payment  is  fixed,  1286 — 1289. 
jiayoble  ordinarily  after  u  year,  1286,  1288. 
payable  from  death  in  case  of  legacy  in  satisfaction  of  debt,  1287. 
in  case  of  legacy  to  children,  1287. 
on  nnnnities,  1289. 
on  legacies  for  life,  1243 — 1245. 
en  contingent  legacies  falls  into  residue  till  contingency  occurs,  1247, 

n.  (»•), 
where  time  for  payment  is  fixed,  1290 — 1294. 

generally  not  payable  before  time  arrives,  1290. 
exceptions  in  cose  of, 

severance  of  legacy  immediately,  1291. 
legacies  to  children  of  testator,  1291. 
when   it  is  the   np^taront  intention  that  the  legatee 
should  be  niaintanied  thereout,  1292. 
legacy  given  with  interest,  1298. 
where  infant  legatee  dies  under  age  who  entitled  to  interest,  1293, 

1294. 
when  payment  of  an  admission  of  assets,  1894.    See  1856,  1857. 
rate  of  interest,  1294—1296. 
compound  when  allowed,  1296. 
legatee  refunding  not  to  be  charged  with,  1315. 
in  what  cases  executor  to  be  charged  with,  in  his  accounts,  1749,  et  seq. 
vi  what  :ate,  1751—1759. 
whether  simple  or  compound,  1756 — 1758. 
ollownnce  of,  to  executor  for  money  advanced  by  him,  1769. 
wliat  passes  by  a  bequest  of  the  "interest "  of  a  particular  fund,  1058. 
wlien  gift  of  vests  capital,  1097—1104,  1106,  1107. 
payment  of,  on  bond  of  testator,  no  admission  of  assets,  1856,  1857. 

INTERLINEATIONS.    See  AlUratimu. 
how  attested,  82,  n.  {ni). 

INTERLOCUTORY  ORDERS  OR  JUDGMENTS, 
appeal  from,  490. 

INTERROGATORIES, 

will  made  by,  valid,  39. 

may  be  administered  to  a  person  respecting  his  knowledge  of  testamen- 
tary papers,  259,  n.  («). 

INTESTACY.     See  Administration,  Bastard,  Croion,  Distribution,  Ne:>i  of 
Kin, 
sect.  8,  of  Real  Property  Limitation  Act,  1874,  does  not  extend  to  cases 
of,  1925,  n.  («). 

INVENTORY.    See  Probate  Duty. 

stat.  21  Hen.  VHI.  c.  5,  as  to  inventory  by  executor,  840. 
Stat.  23  Car.  II.  c.  10,  as  to  inventory  by  administrator,  840. 
ancient  ecclesiastical  law  respecting,  841. 

in  what  cases,  and  by  whom,  the  exhibiting  of,  is  compellable,  841, 
1951. 

after  what  lapse  of  time,  844. 

what  persons  are  compellable  to  exhibit,  845. 

consequences  of  hanging  back  when  inventory  assigns  1,  843. 

in  practice  not  usually  now  required,  841,  842. 
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form  aud  contents  of,  846,  847,  IdflO. 

need  not  contain j)ro)ierty  situate  abroad,  847. 
whether  the  Probate  Court  can  intcrtaiu  objections  to,  848,  lOCl. 
effect  of, 

in  evidence  on  a  plea  otplene  adminialravit,  1854,  1855. 
given  to  executor  by  tenant  for  life  of  chattels,  1252. 
Scotch,  provisions  as  to  whore  estates  under  £300,  517. 

INVESTMENTS, 

by  executor, what  are  authorized,  1710 — 1714.    See  also,  1243,  cl  kq. 
on  real  security  where  loss  occurs,  1705,  ibid.,  n.  (a). 

IRELAND.    See  also  Domicil. 
assets  in,  1524,  ibid.,  n.  (d). 
probates  granted  in,  to  be  of  like  force,  as  probates  granted  in  England  ol 

being  resealed,  by  stat.  20  &  2^  Vict.  c.  79,  s.  95... 296,  299. 
p.obate  of  will  of  testator  domiciled  in  before  Aug.  6, 1861. ..305. 
since  Aug.  6, 1831. ..308,  309. 
Mortmain  Acts  do  not  apply  to,  921. 

ISSUE.    See  Preface,  s.  29  of  Willi  Act. 

who  are  entitled  under  a  gift  to  "  issue  "  in  a  will  of  personalty,  971. 

when  they  take  jjcr  capita,  and  when  ^;cr  *<»y<w,  1386,  u.  («), 

to  A.  and  his  issue,  971. 

to  A.  or  his  issue,.  977— 979. 

to  several  person^  ind  the  issue  of  their  respective  bodies,  071. 

to  several  persons  and  their  respective  issue  to  take  per  stirpes,  972. 

to  A.  and  liis  issue  as  tenants  in  common,  072. 

to  A.  for  life,  and  after  his  death  to  his  issue,  972. 
how  construed  in  gifts  of  realty,  971,  n.  (c). 

construed  differently  in  gifts  of  realty  and  personalty  in  sanio  will,  l':!.', 
what  is  meant  by  "  failure  of  issue,"  966,  ii.  ((j). 
when  all  descendants  take  under  the  de.scription  of,  973. 
when  children  only,  974,  975. 

"without  having  issue,"  construed  "without  issue,"  938. 
"leaving  no  issue,"  construed  "  having  had  no  issue,"  938,  n.  {w). 
when  a  wji-d  of  purchase  when  of  limitation,  973,  ibid.,  n.  (m). 

ISSUES  OF  FACT, 

questions  under  Trustee  Relief  Acts  may  be  raised  under,  1825. 
where  judge  may  order  to  be  tr'ed  vhere  execution    sought  against 
executor,  1869,  1870. 


JEST, 

will  made  in,  95,  n.  (d). 

JEWELS, 

what  passes  by  bequest  of,  1065. 

JEWS, 

charities  for,  902,  n.  {p). 

JOINDER, 

•  of  parties.    See  Parties. 
of  coimts,  1833.    See  Itetncdiet. 

JOINT  CONTRACT, 

interest  in,  when  it  passes  to  executor,  7.^3,  734. 
remedy  iipon,  does  not  go  to  executor,  1773,  1774. 
except  when  the  interest  is  several,  1774. 
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JOINT  CONTRACT— cMi^inurrf. 

liability  on,  docs  not  suivivo  nt  Inw  nfjninst  executor,  1614. 

enforcing  juJijnient  against  surviving  defendants,  1616,  1617. 
when  it  docs  in  equity,  1618 — 1625. 
right  of  one  of  co-contractors  to  I'u.-e  contribution  from  executors  of 

another,  1624.     See  1663,  n.  (t). 
joint  and  several  bond  what  words  constitute,  1617,  n.  (t).    See  Bond. 
Joint  and  several  covenant  what  words  will  constitute,  1775,  n.  {</). 


JOINT  TENANTS.     See  Joint  Contract,  Tenants  in  Co^nmon. 

personalty,  of  which  the  ducoased  was  joint  tenant,  shiill  not  at  law  go  to 

his  executor,  570, 
except  in  the  case  of  partners  in  trade,  4c.,  571. 
leases  held  by,  671,  600. 
when  purchasers  held  to  purchase  as,  571,  572,  n.  (/). 
legacy  to,  does  not  lapse  by  the  death  of  one,  bu*;  aurvires  to  the  otlicr» 

1080,  1326. 
effect  of  revocation  of  gift  to  one  of  several,  1080. 
survivorship  l>etween,  as  to  residue,  &c.,  1326,  1328,  n.  (/),  1339. 
when  legatees  take  as,  1326.     See  983,  n.  (e),  995,  n.  (k). 
what  words  constitute,  977,  1826,  n.  (x),  1328,  n.  (6),  n.  (c),  1329,  n.  (/). 
what  words  will  effect  a  severance,  758,  759,  1340,  1341. 
husband  and  wife  and  tluid  person  what  shares  they  take  in,  961,  1327^ 

n.  (c). 
"  A.  and  B.  and  their  children  "  what  shares  they  take  in,  948,  n.  (s). 

See  977. 

JOINT  WILLS,  107,  et  acq.    See  Mutiml  Wills. 

JOURNEYS  ACCOUNTS, 
writ  by,  ' 

what  it  was,  1787,  n.  (/). 

origin  of  the  term,  1787,  n.  (/). 
where  plaintiff  died,  the  writ  could  not  be  brought  by  bis  executor, 

1787,  1844. 
where  defendant  died,  tlie  plaintiff  might  have  had  the  writ  against 
his  executor,  1844  ;  but  sec  n.  (p). 

JUDGE, 

executors  of,  scire  facias  against,  to  certify  bill  of  exceptions,  1657. 

JUDGMENT.    See  Costs,  Exeaition. 
for  testator, 

how  to  bo  enforced  by  the  executor,  774,  et  seq.,  1797. 

fi.  fa.  issued  in  testator's  lifetime  may  be  executed  after  his 

death,  1797.  See  also  780. 
procedure  as  to  entry  of,  782. 
entry  of,  nunc  pro  tunc,  779. 

when  executor  may  enter  upon  warrant  of  attorney,  781. 
how  enfoiced  by  administrator  de  bonis  non  when  obtained  by 
original  executor,  792,  793. 
against  testator, 

its  precedence  in  payment   by  executors  to  all  other  debts,  SCO, 
et  seq. 
what  sort  of  judgment,  859. 

if  entered  up  after  testator's  death,  where  he  dies  after 
verdict,  859. 
but  net  if  entered  up  where  he  dies  between  interlocu- 
tory and  linal,  860. 
must  formerly  have  been  docketed,  862. 
must  now  bo  registered,  862,  el  seq. 
effect  of  not  registering,  862. 
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JVIWMEJJT— continued. 

against  testator — con'invcd. 

judgments  not  rugistored  to  have  no  priority,  23  &  24  Vict.  c.  88, 

R.  3... 862,  863. 
notice  of  unregistered  judgment  to  executor  gives  it  no  priorit}',  881. 
foreign  judgment,  860. 
Irish  judgment,  860. 

the  judgments  liavo  no  precedence  amnngnt  themselves,  864. 
executor  liable  upon,  whether  tlio  cause  of  action  would  have  survived 

or  not,  1614. 
remedy  upon,  1615—1617,  1868. 

formerly  by  writ  of  revivor,  or  entry  of  suggestion,  1^*68,  1869. 
after  judgment  of  execution,   the  plnintilf  miglit  bring  debt 
suggesting  a  devastavit  against  the  executor,  1869. 
procedure  under  Judicature  Act,  1615 — 1617,  1869. 
entry  of,  when  to  be  dated,  860. 

mine  pro  tunc,  779. 
when  may  bo  entered  against  testator  on  wan-ant  of  attorney,  1873. 
for  executor,  766. 
Against  executor  or  administrator, 
what  it  ought  to  be,  1869. 

on  plea  of  release  to  testator,  1859. 
2)lene  adrainintravit,  1859. 
to  what  amount,  1860. 
against  one  of  several  executors,  1861. 
tie  iinqucs  exccutoi;  1859. 
release  to  exfcutm-   1859. 
of  assets  w/u<Hro,  1862. 

could  not  be  had  when  plea  of  plene  administravil  traversed, 

1862. 
plaintitl',  by  taking  it,  admits  the  assets  fully  administered  to 
that  time,  1862,  1863. 
in  debt  or  scire  facias  upon,  he  cannot  show  assets  before 
judgment,  1863, 
costs  on,  1863. 
execution,  on,  1870. 

proceedings  under  .Judicature  Act,  1870. 
proceedings  under  old  law,  1870,  1871. 
proceedings  on  judgment  against  executor  de  bonis  testatoris,  1863. 
\\y  fieri  facias,  1863,  1864. 
by  scire  ,/(f/'i  inijuiry,  1864,  1865. 
by  attachment  under  Ord.  XLV.,  1863,  n.  (0- 
by  action  of  debt  suggesting  a  devastavit,  1865,  et  snj. 
against  administrator  durante  minuritate,  enforceable  against  executor 
when  of  age,  427. 

its  rank  in  tliu  jiayment  of  debts,  859,  et  scq.,  882,  883. 

without  notice  of  a  superior  debt,  may  be  pleaded  in  bar,  879. 
what  is  sufficient  notice  to  bind  executor,  880. 
executor's  power  of  preftrence  by  confessing  judgments,  882,  1850, 

«.  ((!).     See  Debt. 
pleading  an  unsatisKed  judgment  axiUplcne  adininiitravit  prwtcr,  1849. 

JUDICATURE  ACTS.     See  Statute  Index  and  Index  of  Okdeio  and 

UUI.KS. 

have  not  altered  Probate  practice  in  non-contentious  business,  270,  n.  (c). 
contentious  business  governed  by,  27*,  n.  (pp). 

semble,  do  not  alter  powers  of  administrator  before  the  grant  of  letters,  343. 
jirovision  of,  that  rules  of  Equity  shall  prevail,  explained,  806,  n.  (s). 
See  563,  1176. 

JUDICIAL  SEPARATION.     See  Husband  and  Wife. 
will  of/ft.ie  covert  of  property  acquired  after,  55,  794. 
right  of  husband  to  administer  to  wife  after,  349,  n.  (»t). 
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JURISDICTION',     Hoe  Ne  Ej-mI  Itetjno. 

as  to  fiiaiits  cf  I'rolmtfi  nml  letti-is  of  ailiniiii»ttinticm  nii»ij{ne(l  to  Prolitti) 
Division  of  lli>{li  Couit.  'IW,  '240. 

stmhlc,  otlior  diviNioiis  of  High  Court  liiivo  juriwliction  iiIho,  241. 

triiHtci'H  out  of,  Court  of  ('Imta'cry  may  make  orders  dh  to  (tHtiifcs  of,  188!». 

exocntnr  licing  out  of,  "iit  the  cxinrntiou  of  twelve  months"  from  dcatli 
of  tfstiitor,  melius  "at  or  after"  the  ex|iiration  of  twelve  months,  4^.1 
n.  (/().  • 

service  out  of,  434,  n.  {g),  459,  n.  (0- 

JUS  ACCnKSCENDI,  r.71. 

dixponcndi,  us  to  piirtucrship  chattels,  571,  n.  {g). 

JUS  .UJIUTI, 

uliolished  by  Mariicd  Women's  Property  Act  as  to  property  affected  by  it, 
006,  n.  i'j-),  737. 

JUST  ALLOWANCES, 

nirfde  without  snccinl  order  in  taking  account,  1814. 
instances  of  sucii,  1814,  1815. 


K. 
KI\.     See  Next  of  Kin, 

KING.     Sec  Crotcn. 

capacity  of  the  king  to  mnke  a  will  of  personnlty,  10.     Sec  1141,  n.  (rfi 

stjit.  39  &  40  Ceo.  III.  c.  88,  s.  10.. .10,  11. 
jivobnte  of  his  will, 

the  probate  court  has  no  jurisdiction  to  grant,  or  letters  of  adminis- 
tration, 11,  12. 
but  the  will  cannot  be  relied  on  without  probate,  242. 
may  be  constituted  executor,  133. 

ho  may,  in  such  case,  appoint  persons  to  officiate  the  will,  183. 
debts  due  to, 

from  executor,  goods  of  deceased  not  liable  to  satisfy,  558. 
their  priority,  854 — 856,  875. 

KNOWLEDGE. 

of  testator  of  contents  of  his  will,  288,  nt  scq.     Sc;  Evidence  in  Testameii- 
III  I J  Causes. 


LABOURER, 

wages  of,  when  entitled  to  preferential  payment,  875,  ibiil.,  n.  (p), 

LACHES, 

effect  u:    as  to  barring  proceedings  in  cquitj',  1206,  n.  (.:),  1210,  n.  (/(\ 
1770,  1858,  n.  (/!),  1U22,  n.  (ti). 

LAND.     Sec  Real  Estate. 

action  for  recovery  of.     See  Ejectment. 

LANDLORD  AND  TENANT.     See  Emblements,  Fixtures.  Lease,  Rent. 
apportionment  of  rent  under  lease  made  by  tenant  for  life,  729,  et  seq. 
coveniint  to  repair, 

when  executor  liable  upon,  1597. 
personally,  1640. 
coi'enant  to  pay  rent,  1631. 

liability  of  executor  upon,  1631,  et  seq.     See  Rent. 
after  assignment,  1640. 

personal  liability  of  executor  for  rent  in  his  own  time,  1633. 
ct  seq. 
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I-AXOLORD  AND  TENaNT— «/(.<»i»«rf. 

I'uvi'imnt  to  «liH(:liRi';{<>  U'lmiit  uf  i|uit  rent,  wlieii  executor  of  landlord 
liiil)le  on,  1507,  15U8. 


"LANDS  AND  HKIlEDITAMKNTd," 
will  incliitld  leaneH  for  livoH,  IMS,  u.  (X). 


LANDS  CLAUSES  ACT, 

coniimlaory  sale  uf  hiiiiitu'.'x  Innil  under,  591. 

LAN(iirAr;E, 

of  a  will,  97,  98.     Sue  H'il/. 
may  be  in  anv  tongue,  98. 
Itrubatu  of  will  in  fori'ij^n,  ;i2."i,  482. 

coiiHtiiii-tion  of,  482.     See  930,  n.  (c). 

LAPSED  LEGACIES,  1071,  el  scq.     Si-e  Comlitioml  Legacies. 
la^MO  by  death  of  b-fjatce  he/ore  tcstatorV,  1072 — 1086. 

gcnci-ol  rule  of  lapse,  unless  legatee  survives  testator,  1072. 

be(|ue8t  of  debt  duo  from  Icjjateo  to  testator,  1073,  1074.  n.  (ii). 
where  legacy  is  given  to  the  legatee  and  his  exfcutom,  <lr.,  1074. 
no  lapse  by  death  of  legatee  in  trust,  1086. 
rule  controlled  by  nianileHt  intention,  1075. 

legacy  to  a^nan  or  his  personal  representatives,  1076,  1077. 

and  his  heirs,  1075. 
gift  to  ehililren  in  a  class  or  their  representatives  whether 

substitutional,  1076,  1077. 
whether  children  can  take  in  lieu  of  their  parent  where  their 

parent  would  have  had  no  title,  1076,  n.  (m),  1078. 
distinction  between  substitutional  gilt  after  gift  to  class 

and  alter  gift  to  individuals,  1078. 
where  the  issue  take  as  substitutes  and  jiredecease  their 
parent  they  are  not  entitled,  1078,  1079.  n.  (o). 
si'ciis.  if  they  take  by  original  gift,  1079,  ii.  («). 
but  thev  need  not  in  either  ease  survive  the  tenant  for 
life,  1079,  n.  (o). 
lapse  of  legacy  under  a  power  by  death  of  legatee  before  ap- 
pointor, 1079. 
legacies  given  to  joint  tenants,  1080,  1326. 
tenants  in  conintun,  1080. 
in  a  class,  lOSO,  1081. 

with  a  clause  of  survivorship,  1081. 
whether  the  accrued  as  well  as  original  sliares  pass 
to  survivoi-s,  1082. 
executors  in  a  class,  1082,  1083,  1334,  et  ici/. 
in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the  prior 

legatee  in  the  testator's  life,  1084,  108.5. 
legacy  to  child,  when  lajise  of,  prevented  by  stat.  1  Vict.  c.  26, 
108.5,  1086. 
lapse  by  death  of  legatee  after  testator's,  1086—1117. 
when  no  period  for  jiaynient  is  specified,  1086. 

if  legatee  die  within  a  year  from  testator's  death,   no  lapse, 
1087. 
when  a  future  time  for  jiaymcnt  is  specified,  1087,  et  seq. 
legacy  vested  or  contingent. 

Rule  1.  when  the  bequest  is  immediate  and  payment  alone 
postponed,  vested,  1088—1093, 

Sacy  "  to  be  paid,"  at  twenty-one,  1089. 
e  controlled  by  apparent  intention,  1089. 
08  that  the  legacies  shall  not  vest  till  the  debts  arc 
paid,  1090. 
dies  iiuxrtus  coiiditionem  facit,  1091. 
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LAPSED  LEGACIKS— coH/mKt'(Z. 

lapse  by  death  of  legatee  after  testator's— (?oji/mM<rf. 

when  a  future  time  for  payment  is  specified — continued. 
legai'V  /estDd  or  contingent — cmitinucd. 

Kule  2.  a  legacy  RP/en  "  at,"  "  if,"  "  wh^n,"  "  in  case  of," 
"provided,'"  the  legatee  attains  twenty-one,  contingent, 
1093,  H  KVij. 
direction  to  transfer  "  from  and  after,"  or  to  pay  at,  a 

future  period,  l(l9a. 
exceptions  to  tlie  rule,  1097,  rt  >>.q. 

gift  of  iutermediiitc  interest.  1097 — 1104. 
jirevious  estate  to  another,  1104. 
when  a  giit  is  jjostponed  for  the  convenience  of  the  fund,  it 
is  vested,  1108. 

so  where  life  estate  precedes,  1108,  n.  (wt). 
aents  wlicn  the  obtaining  a  certain  ago  is  part  of  the 
description  of  the  legatee,  1109. 
legacies  given  over  on  a  contingencj',  1110 — 1113. 
vesting  of  portions,  1113. 
legacies  given  by  way  of  remainder  to  children,  &c.,  in  a 

class,  945. 
bequest  to  a  class  void  for  remoteness  as  to  one  member 

void  altogetlier,  1116. 
when  contingent  interests  in  legacies  pass  to  exccutoi-s  of 

legatees,  771,  1071. 
strong  inclination  of  courts  to  prevent  lapse  of  a  residuary 

be(iue.st,  1092,  n.  (p). 
effect  of  (leclnrntion  by  testator  as  to  time  of  vesting,  1121. 
interest   of  contingent    legacy  fidls  into  residue  till  contii.^ency 
occurs,  1247,  n.  (/). 
lapse  of  legacies  payable  out  of  real  estate,  1117 — 1121. 

charged  on  a  mixed  fund  of  realty^  anil  personidty,  1121. 
when  residuary  legatee  entitled  to,  1319,  ct  nfq.     See  1247,  n.  ())■ 

LAST  WILL, 

reference  in  codicil  to,  IfiO,  n.  (re),  1()7,  168,  n.  (M). 
a  later  will  of  which  nothing  is  known  but  that  it  was  headed  "last 
will,"  is  no  revocation,  142,  148. 

LATENT  AMBIGUITY.     Sen  AmhirjHily,  Construction,  Legatee. 

LEASE.     Beo  Landlord  and  Tenant,  Rent. 
for  years, 

definition  of,  59r>. 

disposable  by  will  as  jjcrsonal  property  at  common  law,  1. 

validity  of  disposition  of  by  will  depends  on  English  law,  1388,  n.  (Ii). 

ilevolves  on  intestacy  according  to  English  law,  not  according  to  le.r 

domicilii,  1388,  n.  (A), 
jmsscs  in  all  cases  to  the  execntor,  595.     See  Entate,  qnantity  in 
pnsscnsion. 

devised  in  tail,  597. 

specifically  devised,   600.      See  177,  n.  {<),   1032,   1C47.      See 

Mixdcscription. 
proviso  for  forfeiture  if  executor  of  lessee  shall  become  bankrupt, 
560. 
whether  can  be  assigned  by  administrator.  423,  434. 
administration  limited  to  assignment  of  trust  term,  445. 
executor  cannot  in  general  waive  it,  600.     See  1634,  ct  scq.,  and 
Jtent. 

except  when  ho  lias  no  assets,  and  thu  p''ofits  are  loss  than  the 

rent,  1636—1639. 
executor  nnt  liable  for  breach  of  covenant  after  disposing  of. 
1204,  n.  (/). 
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LEASK—cmiHiitied. 

for  ycava— continued. 

when  legatee  takes  cum  oiui-c,  1647,  164S. 

temis  attendant  on  tliu  inheritance,  when  assets,  1S43. 

devastavit  in  respect  of,  1694. 
to  what  extent  assets,  568,  1519,  1520,  ibid.,  n.  (1). 
of  land  in  Ireland,  assets  in  Knglaiid,  1524,  n.  \d). 
equitable  interest  in  terms,  601. 
'lequest  of,  wlien  adeemed,  1191—1193. 
succession  duty  payable  on,  1459. 
aemble  is  laud  within  Jlortniain  and  Charitable  Uses  Act,  1891... 

1591,  u.  (q). 
trustee  ol,  refusing  to  assign,  1888. 
pur  autre  vie,  601.     See  Edale  jnir  autre  vie. 
for  life,  remainder  to  executors  of  lessee,  614,  rt  nrq.,  769. 
how  made  freehold  or  chattel,  597,  n.  (c). 

lenses  for  lives  will  pass  by  words  lands  and  liereditiiments,  1538,  n.  (it)- 
power  of  executor  to  assign  or  underlet,  S07 — 809,  1«:U. 
when  ri'strained  by  a  condition  not  to  assign,  809 — 811. 
purchaser  from  executor  iu)t   bound  to  inipiiro  whether  testator's 
debts  are  jiaid,  578,  n.  (/),  1923,  n.  (0- 
underlease  by  executor  or  administrator, 

if  the  rent  be  ••eserve<l  to  himself,  it  will,  on  his  death,  go  to  liis 
executors  and  nut  to  the  aduiiiiistrator  dc  bonis  hoii,  568. 
but  such  executor  cannot  distrain,  800,  801. 
executor  of  executor  or  administrator  de  bnuis   lum  cnunot  avoid 

underlease,  808. 
underlease  nn  exceptional  mode  of  administering  and  puts  lessee  on 

inquiry,  808. 
ex(!Cutor  cannot  give  an  option  of  purchase  to  sublessee,  808. 
renewed  by  executor,  shall  be  assets,  1518,  1519. 
renewable,  rights  of  tenant  for  life  and  remainderman  inter  s<,  1251, 

n.  (o),  1657. 
si)ecilic  performance  of  covenant  to  renew  enforced  ngaiust  executor,  1643. 

LEAVING, 

the  word  construed  "having,"  937. 

construed  "having  liad,''  938,  n.  (if). 

LEGACY.     See  Legatee,  Payment. 

definition  of,  b97,  ibid.,  n.  (a).     See  1063,  n.  (i),  1062,  n.  (t). 
to  sufierstitious  and  ciiaritable  uses,  901,  et  acq.     See  Charitable  I'aai. 
Lapsed  legacies,  1071.     See  Lnjmed  Le(/<u'ies. 
S|)eciHc:legttci('s,  1019,  ct  seq.     See  Specific  Leijacis. 
Demonstrative  legacies,  1021,  1183,  1224.     .See  Ikmoiuitralivc  Lrqacic.H. 
♦  ienoral  legacies,  1019,  1020. 

l)f  the  dcsciiption  of  tin;  things  be<iueathod,  1040,  et  acq.     Sec  Words. 
"goods,"  "chattels,"  "elfects,"  "things,"  1040. 
"  houseliohl  goods,"  1044. 
"  goods  and  chattels  in  and  about  the  house,"  1046.  See  1189 — 

1191. 
"goods"  and  other  general  words  restrained  by  the  context, 

1045—1048. 
"other  things,"  1045. 
"etcetera,"  1045,  n.  (,<•). 
"hcusohcid  fu  niture,"  1048. 
"housvdiOid  etfects,"  1050. 
"  fixed  f. -.niture,"  1050. 
"  stock  on  farm,"  627,  628,  1051. 
"utensils,"  1051. 
"money,"  1062 -!054. 
"securities"  for  money,  1056. 
"money  in  the  funds,"  1056. 
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LEGA(  'Y — co)itinuc(f. 

Of  the  tlcscriittion  of  the  things  liequeathcd — eoittliuicd. 

"foreign  bonds,"  1055. 

'•shares,"  1055. 

"interest. "  or  "dividends  "  of  a  pnrticular  fund,  1058. 

"annuity,"  1058. 

"debts,"  1062. 

"jewels,  pearls,  necklaces,"  1065. 

"plate,"  1065. 

"books,"  1065. 

"personal  ornaments,"  1066. 

"linen  and  clothes,"  1066. 

"medals,"  1066. 

"portraits,"  1066. 

"  plantation  "  in  West  Indies,  1067. 

property  contracted  for  by  testator  will  pass  by  description  of  it  as 
his  actual  property,  1070. 

bequest  to  purchase  annuity  for  life  for  legatee,  lOfil,  1062. 
mistakes  in  tiie  description  of  a  legacy,  1067 — 1069. 

rectified  by  reference  to  the  terms  of  the  gift  and  evidence  of 
extrinsic  circumstances,  1069. 
Vested  or  contingent,  1071, '/. '«';?.     Sev.  La/turd  Lerrriries. 

Iiayable  in  fiituro,  1256,  et  grq.     See  yljjjrm/irinHo)!. 
jcgacies  on  condition,  lVi'2,  et  scq.     ^ov  ('iiiiii:iiuwil  J.njuch^. 
to  executors,  wliether  they  can  take  without  accepting  the  im.icc,  il46, 
('/  scq.     Sea  Conditional  Lei^acics. 

by  way  of  annuity  "for  his  trouble,"  1153, 
of  a  "handsome  gratuity,"  void  for  uncertainty,  1153. 
f'uniulativo  legacies,  1155,  et  scq. 
LejjHcy  charged  on  land,  1117,  et  scq. 

Satisfaction  of  debts,  &c.,  by  legacies,  1162,  ct»iq.     See  Satisfaction. 
Release  of  debts,  &c.,  by  legacies,  1170.     ^ee  Debts. 

legacy  by  a  creditor  to  liis  debtor,  1170. 
Aiieinption  of,  1183,  c<  ,ff//.  i''^' Ademiition. 
Kevocation  of, 

under  a  false  impression  of  fact,  146 — 150. 
Abatement  of,  1211.  ft  scq.     See  Almtoticnt. 
Assent  to,  by  executor,  1225,  cl  srq.     See  Assent. 
rayiiient  of,  1239,  et  scq.     Sec  I'aiintcnt  of  Lciineics. 
Purchase  of,  by  executor  from  legatee,  806,  807,  1748,  1749,  n.  (oV     See 

1748,  n.  («),'  1922,  n.  (»)• 
IIlt(T(^'^t  upon,  1285,  et  sc).     See  Interest. 

Kiiunding  of,  1312.     ^i'v  llefiindin'j  of  Leijrieiis.  > 

Stamp  duties  on,  1405,  ct  seq.     See  Leijanj  Datij. 
For  life,  remaimler  over,  1243,  «■<  .s(v/.     Hw  Tenant  for  Life. 
Recovery  of.     See  Jlcmedics. 
Assignment  by  executor  of  his  reversionary  legacy,  1897. 

the  assignee  takes  it  subject  to  the  equiti'.'s  which  attached  to  tlie 
execvtor,  1897.     Hut  see  1898  and  Asselsfo/totrinr/. 
no  action  at  law  lies  for,  1828. 

except  in  consideration  of  forbearance,  1670. 
,or  for  n  specific  legacy  after  assent,  1829. 
or  where  executor  ceases  to  hold  the  legiicv  as  such,  1829. 
no  suits  for,  to  be  entertained  in  Probate  Court,  1952. 
not  exceeding  50/.  recoverable  in  County  Court,  1830. 


liKGACY  DUTY,  1405,  >■/  seq. 

wlicu  legacy  given,  free  of,  7,  n.  (s),  1500,  et  acq. 
when  payment  of,  evidence  of  admission  of  assets 
governed  bv  55  (Ico.  III.  c.  184,  and  45  Geo.  Ill 

43  Vict.  'c.  14,  and  44  k  45  Vict.  c.  12,  1405. 
power  and  provisions  of  former  Acts  to  extend  to,  1409.     See  534. 
where  testator  died  on  or  before  April  5th,  1805.. .1405,  n.  {a). 


1894,  n.  (/•). 

c.  28,  as  modified  by 
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LKOACY  DUTY— continued. 

where  testator  died  after  April  .Itli,  1805. ..140,1— 1403. 
vliurgcable  on  all  le!;auic-i  and  residues,  1405,  1406. 

except  where  estate  under  300/,,  1405,  n.  (A). 
nmouiit  of  duty,  1407,  1408. 

formerly  the  duties  were  on  the  receipts,  1409,  1410. 
8tat.  3U  Geo.  III.  c.  52,  duties  to  be  paid  by  executors,  kc,  on  retaining 
or  paying  lejjaeies,  &c.,  1410. 

what  sliall  be  deemed  a  legacy,  1412.     See  al.so  1442,  1444. 
if  not  paid  before  retainer,  a  debt  by  them  ;  if  legacy  paid  without 
deducting  a  debt  by  both  parties  tu  the  king,  1411. 
dischnrgo  of  executors' liability,  1410,  n.  {k). 
if  legatee  refuses  to  accept  the  legacy,  the  duty  being  deducted, 
executor  to  have  costs  of  suit  subsequently  instituted  for  such 
legn-jy,  without  formnl  tender  of  legacy,  1426,  1427, 
if  suit  instituted  for  administration,  court  to  provide  for  the  pay- 
ment of  the  duty,  1427. 
executors  may  discharge  legacies  on   pavmcnt    of   duty  accrued, 

1428. 
no  legacy  to  be  paid  without  a  receipt,  1428. 
provisions  as  to  receipts,  1429 — 1432. 
mistakes  in  paying  duty  rectified,  1432. 
legacy  given  to  an  infant  or  absentee,  1433,  1818. 
compouiiding  for  duty,  509,  1434—1436. 
commutation  of  duty  on  future  legacies,  1436,  n.  (/). 
legacy  refunded,  duty  repaid,  1434,  1437. 
executors,  &c.,  retaining  their  legacies,  to  transmit  particulars  to  the 

commissioners,  1437. 
dutv  on  administration  afterward.s  made  void,  1438. 
Stat.  45  Geo.  III.  c.  28, 

legacies  out  of  real  estate  .subject  to  duties,  1440,  1441. 

but  under  51  &  52  Vict.  c.  8,  now  to  be  charged  with  Succession 

Duty,  1440,  n.  (^0- 
what  shall  be  deemed  a  legacy  under  that  Act,  1440. 
Act  shall  not  extend  to  appointment  by  will  under  settlements, 

1441. 
by  whom  duties  to  be  paid,  1441. 
stnt.  39  Geo.  III.  c.  73,  legacies  of  books  bequeathed  to  body  corporate, 
1495,  1496. 
limitation  of  time  for  recovering  against  crown,  1515. 
Amount  of  duties  pa  ijablc,  1407,  1408. 

what  shall  be  considered  a  legacy  paid  before  31st  August,  1815, 
1478,  n.  («). 
question  now  immaterial,  1478. 
in  case  of  a  legacy  to  married  person  duty  at  lower  ratej  if  husband 

or  wife  cliargeable  at  lower  rate,  1478,  1479. 
in  what  cases  duty  is  payable  on  the  interest  as  well  as  the  principal, 
1479, 
Upon  what  subject  duties  are  payable,  1412,  et  scq.,  1480,  et  seq. 
what  gifts  are  to  be  deemed  logacie.",  1412,  1442 — 1444, 

not  leasehold  since  Succession  Duty  Act,  1459,  1460, 
donations  mortis  cauail,  1413,  1443,  ibid.,  n,  {q). 
annuities,  1413. 

how  the  value  to  be  calculated,  1413 — 1416. 
on  legacies  to  Ite  enjoyed  by  [lersous  in  succession,    1416 — 1419, 

1420. 
on  legacies  in  joint  tenancy,  1420, 
plate,  &c.,  settled  as  heirlooms,  1419. 

firo])erty  not  reduced  into  money,  1423 — 1426. 
egacies  subject  to  contingencies,  1420. 

legacies  subject  to  power  of  appuintmcnt,  1421,  1449,  1482,  et  H(-q. 
personal  estate  directed  to  be  applied  in  purchase  of  real,   1422, 
1491. 
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LEGACY  DVTY— continued. 

Upon  what  subject  duties  arc  jxiyahfc— continued, 
esUitca  jmr  auter  vie,  1422. 
money  left  to  nay  duty  not  chargeable,  1423. 
iiiouey  given  by  trust  deed  witli  power  of  revocation,  1480.    Sec, 

too,  1452. 
legiicies  under  a  tustamcntary  appointment  under  n  power,  148'2, 

et  scq. 
promissory  note,  with  an  engagement  that  it  should  not  be  demiinded 

till  after  death,  1481. 
legacy  charged  on  land  by  the  execution  of  a  power  created  by  will, 
1484. 
by  the  execution  of  a  power  created  by  deed,  1485—1487. 
legacies  out  of  real  estate,  1440,  n.  (k),  1487. 
annuity  out  of,  1489. 
land  directed  to  be  sold,  1487,  1489. 
legacies  to  be  laid  out  in  land,  1491.     See  1464. 
legacy  consisting  of  forgiveness  of  debt,  1491,  1492,  1510. 
a  bequest  in  trust  for  creditors,  1492,  1493. 
legacy  given  to  a  charity,  1493 — 1495.     See  1457. 
not  on  legacies  of  books,  prints,  &c.,  to  corporations,  1495. 
legacies  of  property  in  this  country  belonging  to  a  foreigner,  1496. 
legacy  of  property  situate  out  of  Great  Britain,  1496 — 1504. 
legacy  given  up  under  doctrine  of  election,  1487,  n.  {I). 
By  whom  the  duties  are  pat/able,  1505,  et  scq. 

on  legiiciep  enjoyed  by  persons  in  succession,  1416,  1514,  n.  ()•). 

by  joint  tenants,  1420. 
on  legacies  charged  on  real  estate,  1441,  1505. 
trustee  paying  duty,  &e.,  may  recover  it,  notwithstanding  assign- 
ment of  interest,  1506. 
i]Uestion  on  the  terms  of  the  will,  whether  legatee  is  to  have  iii» 
legacy  duty  free,  1506,  et  seq. 
now  paid,  where  estate  insufficient,  1507,  n.  (A). 
out  of  what  funds  tho  duty  of  a  legacy  duty  free  is  to  bo  paid, 
1514. 
limitation  of  time  in  recovering  against  Crown,  1515. 

le(;al  expenses, 

what  they  include,  851,  n.  ((/). 

LEGAL  REl'RESENTATIVES, 
'request  to,  991,  et  scq. 

LKGATEE.     See  Legacy. 

may  be  the  writer  of  the  will,  99—103,  2S9. 

but  11  knowledge  of  the  contents  by  the  testator  must  be  proved,  99, 

cl  .'cq.,  289. 
legatee  attorney,  99,  et  scq. 
may  call  for  proof  in  solemn  form,  277,  et  seq.     See  Probate,  manner  of 
obtaining. 

but  must  bring  his  legacy  into  court,  278. 
his  right  to  adininistratiun  with  the  will  annexed,   401,   et  scq.     See 

Administrai.ioii. 
grant  of  limited  administration  to  repi-esentative  of,  437,  u.  (»). 
cannot  dis))ute  a  will  pronoui.ccd  against,   in  u  suit  by  next  of  kin 

against  executor,  280. 
nominee  of  legatees, 

when  to  be  admitted  executor,  195. 
who  is  capable  of  being,  897. 
bankrupt,  898. 
alien,  898. 

subscribing  witness  disabled  by  1  Vict.  c.  26,  s.  15... 898,  893. 
so  the  wife  or  husband  of,  899,  901. 
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LEGATEE— emUinued. 

who  is  capable  of  being — emUimied. 

construction  of  s.  15. ..898,  899,  in  notis,  900,  901. 
wife  of  testator,  900. 
substituted  for  legatee  dying  before  the  legacy  become  vested,  972,  977 — 
979,  1001,  ct  seq.,  107.5—1078,  1*264.     ht<i  Lapsed  Legacies,  Conditianal 
Legacies. 
mode  of  description  of,  940,  et  seq. 
who  entitled  under  that  of, 
"children,"  941,  9£2,  953. 

bequest  to  "  A.  and  his  children,"  946. 

"  B.  and  his  children  iu  succession,"  946,  n.  (q). 

"A.  and  his  first  and  other  sous  after  him  in  tlio  usual  mode 

of  succession,"  946,  n.  {q). 
"A.  and  B.  and  their  children,"  947,  n.  («). 
unmarried  children,  1141,  1142. 
"younger  children,"  947,  ei  seq. 
when  a  yoiuigcr  child  considered  eldest  and  excluded,  947 — 

950. 
when  an  eldest  considered  a  vounger  child  and  incliulcd, 

950. 
"posthumous  child,"  951. 
"natural  child,"  953—959. 
"grandchildren,"  959,  960. 
"wife,"  960—962,  1015. 
"  nephews  and  nieces,"  962—964. 
"  great  nephews  and  nieces,"  962. 
"cousins,"'  964. 
"heirs,"  967. 

"  A.  and  the  lieirs  of  his  body,"  967. 
"A.  for  life,  and  then  to  the  lieirs  of  his  body,"  967. 
"  heirs  of  A."  or,  "my  heirs,"  908—970. 
"  my  heirs  or  next  of  kin,"  970. 
"issue,"  971,  et  seq.     See  Issue. 
"  A.  and  his  issue,"  971. 

"A.  and  B.  and  the  issue  of  their  bodies,"  971,  972. 
"  A.  and  his  is.sue  as  tenants  in  common,"  972. 
"  issue  "  restricted  to  children,  974,  975. 
"descendants,"  976. 

"  eldest  male  lineal  descendants,"  976. 
"  male  descendants,"  976. 
"  A.  or  his  heirs,  or  his  children,  or  his  descendants,"  977, 

978,  n.  (flf). 
"relations  by  lineal  descent,"  977. 
"relations,"  979,  it  seq. 
"poor  relations,"  980. 
"near  relations,"  980. 
' '  nearest  relations, "  982. 
"  relations  of  a  particular  name,"  982. 
w\iet\wr  diatvihution  per  cajdla  or  per  stirpti,  980,  n.  (/). 
"next  of  kin,"  983. 

"who  are  kin,"  983,  et  seq. 
bequest  to,  after  a  jirevious  bequest  for  life,  987. 
"nearest  of  kin  in  the  male  line,"  986. 
"wife,"  960,  983,  n.  (c),  101.5. 
•'  family,"  989. 

younger  branches  of,  991. 
"executors  and  administrators,"  or  "legal  representatives,"  or 

"personal  repi-csentatives,"  991 — 1007,  1641. 
"servants,"  1007. 
"inhabitants,"  1009. 
"government,"  1010. 
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LKGATEE— continued. 

direction  that  a  fund  shall  bo  disposed  of  "  in  a  due  course  of  administra- 
tion," 988. 
mistakes  in  names  or  descriptions  of  legatees,  1010. 
in  numbers  of  a  clais,  9i'2,  n.  (x),  1017. 
rectified  by  context,  1011. 

by  parol  evidence,  938,  n.  {d),  1012. 
lejrncy  to  one  in  particular  character,  1015. 
required  to  give  security  against  contingent  debts,  1204.    See  1313,  n.  {a). 
onus  of  proof  in  case  of  doubt  ou  representative  of  legatee  to  show  that  he 
survived  testator,  1072. 

Spkcifio.     See  Specific  Legacy. 

RESiDrAiiT.     See  Residuary  Legatee. 

lii.s  right  to  administration  cum  testameiUo  annea'o,  401,  el  .in/. 
cannot  call  on  the  general  legatees  to  abate,  1211.  But  sec  1214,  n.  {r\ 
case  wliero  the  assets  liave  become  insufficient,  by  a  dcva»taril. 

1215. 
what  terms  of  beauesl  are  sufficient  to  constitute,  1316,  H  seq. 
his  rights  generally,  1319,  et  seq, 
for  life,  1243,  ct  seq.    See  Tenant  for  Life. 
cases  wliere  legatees  are  regarded  as  purchasers,  1217,  et  seq. 
refusing  to  accept,  legacy  duty  deducted,  1426, 1427. 
of  legacy  charged  on  realty  may  have  a  decree  for  adniiiiistratioii  of  the 

])ersonal  estate  without  service  on  the  rest,  1921. 
suing  on  behalf  of  Idmself  and  others,  1905. 

suit  in  County  Court  by,  where  estate  does  not  exceed  500/....  1906,  1954. 
may  proceed  by  originating  sunimous,  1806. 

LEGITIMATION, 

l>*r  stihsequoia  inatrlmmiiwn,  959,  1388,  n.  (/),  1396,  n.  (/).  Sea  Domieil, 
Bastard. 

LKTTEKS, 

injunction  to  restrain  publication  of  testator's,  1800. 

LKTTERS  AD  COLLIGENDUM, 

granted  while  executor  considers  whether  he  will  act  or  not,  226. 

n     Ac,  are  now  obsolete,  226. 

granted  ex  officio,  382. 

grantee  of,  disposing  of  goods  becomes  executor  de  sun  tort,  209. 

LIABILITY, 

of  executors  and  administrators,  1593,  ct  seq.    See  Action,  ExccuUir, 
Remedies. 

LIIIKL, 

action  for,  does  not  at  common  law  survive  for  executor,  697,  700. 
nor  against  him,  1600. 

LIKX, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  will,  261. 

priority  of,  in  administration  of  assets,  854. 
executor  is  not  deprived  of,  bv  payment  into  court,  1886.     Sec  887. 
for  unpaid  purchase  money,  cliarge  on  land  deviaeil,  1575,  1643. 

will  pass  by  bequest  of  all  "securities  for 
money,"  1056. 

L I K  K  ESTATE.     See  Estate  for  Life. 

LIGHTS, 

action  for  obstructing,  does  not  at  common  law  survive  to  executor,  697. 

nor  against  him,  1600. 
exception  intro<luced  by  3  &  4  Will.  IV.  c.  42... 702. 

rigiit  of  executor  to  mandatory  injunction  as  to,  703,  n  (y),  1799. 
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LIGHTHOUSE, 

lease  of  tolls  of,  held  a  clinttel  renl,  720,  n.  (./'). 

profit  arising  from  tolls  of,  real  estate,  1489.     See  008,  n.  (u). 

LIMITATION, 

executor's  title  to  chattels  real  by,  615.     And  see  596 — 598. 
rlmscH  in  (tction  by,  769. 

of  chattels  and  heir-loouis,  method  of,  637,  638. 

woitls  of,  or  of  iJiirchase,  596 — 598,  615,  946,  971,  n.  (t),  973,  iliiiL, 
n.  {ill),  992 — 994.     3ee  also  Substituted  Legatee. 

LI.MITATIONS, 

statute  of, 

runs  ill  favour  of  an  executor  who  acts  though  he  has  not  proved  tiio 

will,  816,  n.  (r).     See  1929,  ibid.,  n.  (r). 
executor  not  bound  to  plead  it,  1699. 

until  aftfr  decree  for  administration   or   its    fi]uivalcnt, 
1700,  ibid.,  n.  (c). 
the  residuary  legatee  may  set  np  the  statute  in  chnnibcrs,  1700. 
so  may  the  cestui  que  truslent   of  devisid  estates  against  ii 

creditor  who  has  obtained  an  administration  order,  1701. 
after  decree  executor  cannot  give  an  acknowledgment  to  take 
debt  out  of,  1700,  n.  (c). 
retainer  of  debt  barred  by,  894. 
tlerantm  I  by  neglect  in  executor  enabling  debtor  to  plead  the  statute, 

1702. 
how  executor  should  declare,  if  he  means  to  rely  on  a  promise  to  him- 
self to  bar  the  statute,  1786. 
against  the  Crown  for  recovery  of  legacy  and  succession  duty,  1515, 
1516. 
Plea  of  t/ie  statute, 

in  actions  by  executoi's  and  a<lministrators,  1785. 

if  the  promises  are  laid  to  the  testator,  the  time  must  be  com- 
puted from  the  period  when  the  astion  accrued,  US.j. 

but  where  the  cause  of  action  accrues  after  his  death,  tlie 
statute,  in  an  action  by  an  administrator,  runs  only  i'roni 
the  grant  of  the  letters,  1785. 
statute  barred  by  payment  of  interest  on  a  note  to  nn  adminis- 
trator who  liad  taken  letters  in  a  wrong  diocese.  17^7. 
if  the  promises   were  laid  to  the  testator,   and  the  ilelVrMiani 
pleaded  the  statute,  the  plaintiff  could  not  reply  u  j  promise  to 
/J /•HijtcZ/' within  six  yeare,  1786. 

nor  could  he  give  it  in  evidence,  1786. 
new  action  by  executor  where  tlie  testator  brings  an  action 
and  dies  before  judgment,  the  six  years  being  then  ex- 
pired, 1788,  et  scq. 

within  what  time  the  executor  must  bring  the  new 

action,  1789. 
form  of  re])lying  the  new  action,  1790. 
scmble,  remedy  by  fresh  action  not  abolished,    1788, 

n.  (g). 
I'sufll  remedy  now  by  proceeding  under  Order  XVII. 
r.  4,  1788,  n.  (</). 
if  the  executor  brought  an  action  and  died,  ami  the  six 
years  run,  his  executor  might  bring  a  new  action  within 
a  year,  1790. 
the  executor  could  not  liave  a  writ  by  journevs  acnouuts, 
1787. 
iu  actions  against  executors  and  administrators,  1837 — 1845. 
former  bar  of  statute  by  implied  promise  of  executor,  1 837. 
eH'ect  of  9  Geo.  IV.  c.  14  (Lord  Tenterden's  Act),  1837. 
trom  what  time  Statute  of  Limitations  runs,  1800,  1801,  1838, 
n.  (c). 
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LIMITATIONS— «m<mH<;rf, 

Flea  of  the  Statute — continued. 

in  actions  against  executors  and  administrators — continued. 
how  liability  may  be  kept  alive,  1838,  n.  (r). 
ronetruction  of  9  Geo.  IV.  c.  14,  as  to  co-executors,  1839. 
amendment  of  by  19  k  20  Vict.  c.  97,  s.  14  (Mercantile  Law 
Amendment  Act),  1839. 

cases  outside  this  Act,  1841,  1842. 
effect  of  this  act,  1840,  n.  (e). 
when  writ  of  Huniuions  must  be  renewed  to  keej)  remedy  nlivc, 

184:{. 

case  wlii'ro  after  cause  of  action  accrued,  debtor  died  and  by 

reason  of  litigation  ns  to  right  to  probate,  no  executor  was 

appointed  till  after  six  years,  1843. 

when  the  plaintitf  might  have  had  a  writ  by  journeys  accounts 

against  the  executor,  and  I'eplied  it  to  a  plea  of  the  statute,  1844. 

proceedings  under  Judicature  Act  to   save   the  statute  where 

defendant  dicr,  1845. 
51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  1843,  1844.     See  1028. 
trustees  nnd  executors  may  plead  statute,  1844. 
except  where  trustee  jiarty  to  fraud  or  action  is  to  recover  tinst 
property  in  hands  of  trustee,  1844. 
in  suits  in  equity  bij  executors  and  ."dministrators,  1800. 
the  statute  does  not  run  against  <),  judgment,  1800. 
an  infant  bound  by  executor's  neglect,  1801. 
in  suits  in  equity  against  executors  aid  administrators,  1922..  cl  my. 
in  all  l('i/(i/  demands  the  8tatut<>  operates,  1922. 

if  time  once  begun  to  run  against  a  debt  in  debtor's  lii'e- 

time,  it  does  not  cease  during  period  between  the  deatli 

and  time  of  appointment  of  pers(>ual  representative,  l!)2i>. 

when  the  statute  begins  to  run,  in  cases  of  fraud  or  mistake, 

1929. 
runs  in  favour  of  an  execntor  dc  sou  tort,  1928. 
whether  a  bill  fded  by  a  creditor  for  himself  and  others  will  bur 

the  statute  as  to  all,  1929, 19.'M. 
the  statute  does  not  run  against  a  trust,  1922,  1928,  n.  {k-).     Hut 
see  1925. 
a  trust  for  payment  of  debts  on  real  estate  will  bar  the 
statute,  1923. 
unless  the  debt  was  barred  before  testa'.or's  death,  ]i>2'J. 
.lecun  on  personal,  1923. 
Real  Property  Limitation  Act,  1874  ..1924,  et  seq. 

no  action  to  be  brought  to  recover  money  charjjed  on  land  or 

a  legacy  but  within  twelve  years  from  right  accruing,  1924. 

laud  not  to  be  charged  after   twelve  years   even   though 

secured  by  express  trust,  1925. 
Act  does  not  apply  to  intestacies  which  governed  bv  2^! 
&  24  Vict.  c.  3t!,  1925,  n.  («). 
Judicature  Act,  s.  26,  construction  of,  1925. 
when  claims  on  a  trust  of  land  or  rent  deemed  to  accrue,  192(S. 
what  arrears  of  payments  recoverable  under  3  &   4  Wm.  1\'. 

c.  27,  1926. 
fund  severed  from  general  estate,  construction  of,  3  &  4  Wm.  IN'. 

c.  27,  1927. 
Trustee  Act,  1888,  extends  benefit  of  statute  to  trustees,  192S, 

1929. 
statute  can  be  set  up  by  creditor  against  person  whose  claim  is 
foundation  of  decree,  1930. 

LLMITED  ADMINISTRATION.     See  Administration. 
grant  of,  415,  et  seq. 

citation  of  parties  entitled  to  general  grant  necessary  before,  449 — 
461. 
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LIIIITED  EXECUTOR.     See  Execulm;  appointment  of. 
appointment  of,  199,  et  acq. 

LIMITED  PROBATE, 
grant  of,  57,  321,  323. 

"  LINEN," 

what  passes  by  bequest  of,  1066. 

LIS  PENDENS.     See  Administration  pendente  lite. 

includes  an  appeal  to  House  of  Lords  for  purpose  of  administration,  429. 

LITERARY  PROPERTY, 

executor's  interest  in,  724. 

"  LIVE  AND  DEAD  STOCK," 

what  passes  by  bequest  of,  1051,  n.  (b). 

LIVING  PERSON, 

place  of  deposit  of  wills  of,  262,  264. 

supposed  ti)  be  dead,  revocation  of  probate  of  will  of,  499. 

payment  of  money  under  probate  of  will  of,  void,  1795. 

LOAN  SOCIETY, 

when  representation  not  necessary  to  nieniber  of,  897. 

LOCALITY, 

goods  described  in  will  by  reference  to,  1034,  1041—1013,  1045,  cl  sen., 
1189,  etseq. 

LOCKE  KING'S  ACT,  1570,  ettcq. 
construction  of,  1.570—1573,  n.  (<;. 
Amending  Acts,  1573—1575,  1643. 

LOCO  PARENTIS, 

Dcrson  standing  in,  definition  of,  1200. 

legacy  by  person  in,  1199,  et  scq.,  1287,  1291,  ct  .icq. 

presumption  as  to  time  of  vesting  of  legacy  by  person  in,  1114,  n.  (c). 

LONDON, 

city  of, 

freeman  of,  may  d^^/ise  lands  within  the  city  in  mortmain,  916. 
distribution  under  the  custom  of,  abolished  since  December  31st, 
1856. ..1403. 

LOST  PROBATE, 

in  case  of,  no  fresh  gi-ant  but  exemplification,  32.'>. 

LOST  WILL, 

probate  of,  134,  317. 

LUNATIC.     See  Insanity,  Weakness. 

who  is  to  be  considered  as  such,  14,  et  seq. 

onus  of  proof  on  party  asserting  the  lunacy.  15. 
will  made  by,  14. 

does  not  become  valid  if  testator  recovers  his  mind,  15. 
during  lucid  interval,  16—23. 

transfer,  in  such  case,  oX  onus  prohantU,  16. 
what  is  sufficient  proof  of  lucid  interval,  17 — 23. 
act  of  making  rational  will,  18 — 22. 
distinction  between  delirium  and  insanity,  23. 
a  will  may  be  established,  tliough  all  the  attesting  witnesses  depose  to 

testator's  insanity,  31,  91,  287. 
a  will  is  not  revoked  by  subsequent  insanity,  15,  n.  (rf). 
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LUNATIC— cortrtniwd. 

incapacity  of,  to  bo  exei-utor,  1S8. 

grant  of  ndniinistratioa  to  aiiotlicr,  when  executor  bcconicH  liuiiitic, 

188,  421. 
incnimcity  to  be  administrator,  188,  n87. 

revocation  of  grant  to  administrator  if  lie  becomes  non  fompon.  V.)->. 
instance  of  f<;rant  not  being  revoked  in  such  cii.sc,  421. 
whore  next  of  kin,  his  next  of  kin  must  be  cited  by  person  seeking 
administration,  ;)86,  n.  (/). 
conversion  of  projicrty  by  committee  of,  .'>8».     See  also  549,  1184,  n.  (h\ 
ademption  of  specific  legacy  given  by  will  of,  by  sale  under  order  in 

lunacy,  1184,  n.  (6). 
sale  or  mortgage  of  property  of,  under  5.3  Vict.  c.  5... 690. 
unapplied  property  of,   not  converted  as   between   real   and  pei-sunul 

representative,  590. 
compulsory  sr.le  of  land  of,  under  Lands  Clauses  Aet,  .lOl. 
transfer  of  stock  standing  in  name  of,  when  trustee  or  executor,  13  it:  11 
Vict.  c.  00,  1887,  1838. 


M. 

.MAINTKNANCE.     See  rnfant. 

elfect  of,  gift  of,  as  to  vesting  a  legacy,  1099,  ct  »«/.,  1110,  ft  wy.     .See 

Lapsed  Legacies. 
gilt  of,  when  held  to  determine  with  minority,  1155,  n.  (<;). 
wh(!n  executor  may  allow,  out  of  legacy  to  an  infant,  1264. 
not  generally  out  of  capital,  1264,  1274. 
out  of  income  under  Conveyancing  Act,  1881,...126.'>,  1266. 
eon.struction  of  Act,  1266,  n.  (*),  126". 
may  be  given  in  certain  cases  though  capital  not  vested,  liIO.'i, 
1267. 
out  of  income  apart  from  statute,  1 2(i7,  H  scr/. 
generally  gilt  must  be  vested,  1267. 

exceptions  (1)  where  testator  parent,  or  /)/  loco  pa  rent  it^.  120!'. 

(2)  where  gift  to  class,  1269,  1270. 
method  of  providing  by  insurance,  1270,  1271. 
generally  not  allowed  where  father  alive,  1271. 

exceptions,  1271,  n.  (e).  : 

amount  allowed,  1272,  1292. 
iillowanco  for  past  maintenanee,  1273. 
mode  of  application  for,  1275. 
interest  by  way  of,  on  legacies  given  by  testator  who  is  a  parent  or  in  lum 
pinrniis,  1287,  ct  scq.,  1291. 

whether  legacies  vested  or  contingent,  1291. 
where  infant  dies  under  age  who  entitled  to  interest,  129;!,  1294. 
exe''Utor  not  allowed  to  shew  'lisbursements  for  maintenance  of  testiiloi's 
children  under  plea  of  ^j/««c  arf«imtVrrtJJ(7,  1857,  n.  {jii), 

MANDAMUS. 

to  compel  probate  no  longer  lies,  325. 

did  not  lie  formerly  to  compel  grant  to  residuary  legatee,  403. 

MANURE, 

when  it  passes  to  executor,  643. 

^[ARINE.     See  Seamen. 

*•  MARINER  OR  SEAMAN," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  106. 

MARKSMAN. 

signature  of  will  by,  64,  65. 

proof  of  execution  of  will  by,  14,  289. 

attestation  of  will  by,  82. 
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MARRIAGE.  Sec  Ifusbaitd  and  Wife. 
rfivokes  will,  15«,  ct  xtq.,  IflO,  161. 
bequests  with  conditions  iu  restraint  of,  IHO,  et  acq.     Sec  CowlUioiuil 

Legaeifs. 
autiou  for  breach  of  promise  of,  will  not  survive  to  executor,  709, 

nor  against  executor,  709,  ii.  (A),  1597,  n.  {<) 
where  voidable,  husband  entitled  to  administer  to  wife,  348. 
Ktfus  where  void,  348. 

nut  ii  valuable  consideration  for  purpose  of  Siicces8ion;Uuty,  1468,  n.  (»«). 
when  it  severs  a  joint  teiiincy,  T.'iS,  7.')9,  1341,  ibid.,  n.  (h). 

M  A KRI AGE  SETTLEMENT.     Hee  Settlatient. 

JIARITAL  RKlHT.     See  Husband  and  Wife,  Jua  Manli. 

MARItlED  WOMAN.     See  Husband  and  Wife. 

MARRIKD  AVOJIKN'S  PROPERTY  ACT,  1882.     ^6^  Husband  and  Wifr; 
luid  S'l  .\TrTK  Ini>kx. 

construction  of  and  decisions  on,   57,   C8,  164,  n.  (e),  18.5,  605,  ctsni., 
6:.3,  et  SCI/.,  736,  et  seq.,  833,  1277,  1551,  n.  {z),  1654,  1655. 

JIARSHVLLING  ASSETS, 

ilout'ine  of,  1585,  ct  seq.     See  Asael*. 

5IATERIALS, 

found  by  (ixecutor  as  snch,  he  may  declare  for,  763.     Sec  1778,   1779, 
1518,  11.  {h). 

.MAXIMS, 

..letio  personalis  moritur  eum  i)ersond,  097,  et  seq.,  1600,   1615,  1799 

1878. 
Anibiijuitas  verborum  latens  vcnficaliunc  suppktur,   1012.      See  963 

II.  {p). 
Exiirissii)  iinitts  est  exclusio  allerius,  1060,  n.  («). 
J-alsa  Dcvionstralio  non  nocet,  1011,  ii.  (6). 
Jus  acercsccndiitUer  mercatorea  locum  non  Juibct,  571,  733,  el  acq.,  1618 

n.  (/). 
Mobi/ia  sequnntur  personam,  300,  1541. 
Omnia  pracsumutUur  rite  ease  acta,  9\. 
Partus  sequitur  ventrem,  597,  n.  {d). 
Quicquid  plantatnr  solo  solo  cedit,  640,  ef  seq, 
Veritas  nominis  tollit  crrorem  dcseriptionis,  1011. 

♦♦MEDALS," 

what  passes  by  the  bct^uest  of,  1066. 

MERGER, 

of  the  estate  of  an  executor  in  his  estnto  projn-iojiire,  562,  563. 

time  when  executor  ceases  to  hold  an  such,  566,  et  seq. 
legal  where  no  c([uitablo  abolished  bj-  Judicature  Act,  563. 
when  a  mortgnge  merges,  604,  605.     See  also  540  and  Mortgage. 

MESNE  PROFITS, 
action  for. 

cannot  be  maintained  against  an  executor,  1603,  1604. 

he  is  liable  for  use  and  occupation  up  to  the  day  of  the  demise 
iu  ejectment,  1604. 
but  not  after,  1604. 

relief  in  equity,  1604. 

•♦  MILITARY  SERVICE," 

meaning  of  iu  Statute  of  Frauds  and  Wills  Act,  104,  106. 
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MINOR.    See  Tn/ant. 

distinction  between,  and  infant,  417,  418. 

MIS-DKSCRIPTION.     See  Construction. 

of  property  in  will,   176,  n.   (<),  929,  et  seq.,  1067,  et  seq.,  1192,  1193, 

1302. 
of  persons,  317,  941,  etteq.,  966,  n.  (jr),  1010— 10i8. 

MISNOMKB.     See  Construction. 

of  legatee,  1010,  ct  acq.  , 

MISTAKE, 

will  cancelled  by,  130,  131. 

will  revoked  under  mi.stnkcn  notion  of  facts,   146,  ct  seq.     Seo   H^ilt, 

Ite  vocal  ion  of. 
will  niado  under  erronems  belief  on  flic  part  of  the  testator,  146,  147, 

n.  (it), 
fiioneous  recitnl  in  will,  how  far  binding;,  939,  1068,  10(59,  '171. 
iiiiHtakes  in  wills,  how  to  be  correutcil,  n;i8,  1010,  ct  srq. 
nniisHion  by  in  a  will  cannot  be  supplind  by  Court  of  rrobnto,  293. 
insertion  by,  in  a  will,  nmy  be  correoted  in  the  Court  of  I'robnte,  2D3, 

n.  (/),  315,  316.     Seo  Probate,  oiiannnr  of  obtaining. 
of  word  may  bo  corrected  by  Court  of  Proboto,  294,  n.  (m). 
in  tlio  name  of  executor,  probate  granted  in  right  name,  317. 
iu  the  names  or  I'.escription.s  of  legatees,  1010,  ct  seq.     See  Legatee. 
in  the  dcscripticii  of  a  legacy,  1067,  H  seq. 

MIXED  FUND, 

of  realty  and  personaltj',  rules  of  construction  npplica' ' '  to,  1119,  n.  (o^ 
1121.     See  1267,  n.  (h). 

how  liabilities  apportioned 

MODER.VTION  OF  COSTS, 

of  solicitor  employed  by  executor,  17P9,  1941. 

MONEY, 

when  considered  as  land  in  equity,  ft79,  H  seq.     Seo  Conversion. 

legacy  of,  when  deemed  specific,  1022,  1023. 

what  passes  by  description  of,  in  a  will,  1046,  1052— 1054. 

"  sums  of  money,"  1054,  n.  {p). 

money  in  the  funds,  1055. 

"securities  for  money,"  1056. 
of  testator  in  hands  of  executor, 

when  the  property  is  altered,  567,  <;<  fltf'/. 

when  it  passes  to  assignees  of  bankrupt  executor,  559. 

cannot  be  taken  in  execution  de  IwnLi  festatoris,  567. 

but  srmlile,  since  .ludicature  Act,  creditor  entitled  to  judgment 
to  extent  of,  567,  n.  {]>). 

MONEY  HAD  AND  RECEIVED, 
action  for, 

lies /or  executor,  if  goods  are  taken  from  testator,  and  sold,  696. 
executor  may  sue,  as  such,  for  money  had  and  received  to  his  use  as 

e.xecutor,  762.     See  1778,  1779. 
lies  against  executor,  if  goods  taken  by  testator  have  been  sold, 

1602. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received  by 
him,  1664. 

MONEY  LENT, 

executor  may  sue  for,  as  executor,  762.     See  1778,  1779. 
be  caunot  be  sued  for,  as  executor,  1664. 
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MONEY-  PAID, 

nution  for, 

exeinitor  may  sue,  oa  siieh,  for  money  paid  by  him  an  executor,  762, 

763. 
lie  may  Im)  sued,  as  sudi,  for  money  paid  to  his  use,  1663. 

MONUMENTS.     See  Tombstone. 
when  hfcir-looniH,  035. 

bci^uest  to  erect  within  a  church,  a  charitable  use,  918,  921,  n.  (y). 
■without  a  churi;li,  a  void  iM-rpetuity,  U18,  n.  (c),  920. 

MORTOAGE, 

considered  part  of  the  personal  estate,  602. 

in  what  case  hi-ir  entitled,  603. 
interest  in  land  within  Mortmain  Acts,  907,  008,  911. 

not  where  of  a  whole  undertaking,  908,  n.  (j),  911,  912. 
when  it  passes  by  bequest  of  securities  for  money,  105B — 10.08. 
when  it  merges,   603,  604.     See  also  Smabci/  v.  dwabey,  15  Hira.  106, 

540. 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage,  with  power  of  sale, 

604. 
of  chattel  real,  right  of  redemption  in  executor,  614. 
cll'ect  of  husband  mortgaging  his  wife's  chattel  real,  610.     See  605  and 

Ifusbaml  and  Wife. 
of  the  assets  by  executor,  valid,  802,  803.     See  Hxccntor,  jmrer  of. 

exception  where  mortgagee  has  notice  of  improper  purpose,  803, 
n.  (o),  804. 
whether  legal  estate  of  mortgaged  1i  nds  will  pass  bythe  words  "securities 

for  money,"  1057. 
equity  of  redemption, 

whether  legal  or  equitable  assets,  1548. 
heir  or  devisee  have  no  right  to  be  exonerated  by  the  executor,  without 

intention  expressed,  1570,  ct  scq.     See  Exoneration. 
executor  cannot  invest  money  in,  after  a  decree  to  account,  1706. 
liability  of  executor  for  investment  on,  1705,  ibid.,  n.  (a), 
how  it  may  bo  a  subject  of  donatio  mortis  causa,  687. 
marshalling  assets  with  respect  to,  1586.     See  Assets. 
to  two  persons  jointly,  no  survivorship  ria  to  mortgage  money,  571. 

-MORTOAGEE.     See  Mortgage. 

not  bound  to  see  to  application  of  mortgage  money  where  executor  with 

charge  of  debts  mortgages,  677,  n.  (/). 
when  his  right  ugainst  personal  estate  will  not  be  enforced,  1314,  n.  (/). 
when  liable  for  succession  duty,  1456,  n.  (k). 
acknowledgment  by  one  of  two  joint  does  not  enable  mortgagor  to  redeem 

after  his  right  is  barred  by  Statute  of  Limitations,  1839,  n.  (d). 
obtaining  order  for  sale  in  administration  action  not  entitled  to  costs 

before  personal  representatives,  1936,  n.  (I). 

JIORTMAIN.     See  Charitable  Uses. 
Acts,  904,  ct  acq. 

JIOTHER, 

right  of,  to  grant  of  administration,  359. 
to  distributive  share,  1378. 

when  brothers  and  sisters  shall  share  with,  1378. 
representatives  of  brothers  and  sisters,  1379. 
when  slio  shall  take  the  whole  intestate's  effects,  1380. 
advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot,  1370. 


MOTHER-IN-LAW, 

has  no  claim  under  Statute  of  Distributions,  1380. 

W.E. — VOL.  n,  * 
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MOURNING, 

legacies  for,  not  preferred  to  other  general  legacies,  1220. 
for  widow  and  family  of  tcstaior,  cannot  be  vlainicd  against  the  estate  of 
the  executor,  839,  n.  (<7). 

MUSEUM, 

devise  for  exempt  from  Mortmain  Act,  906. 

MUTlLATIO^i.     See  Will,  revoealimi.of,  Alterations. 
of  will, 

presumption  as  to,  113,  134.  . 

MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  'his  country,  8. 

wlictlicr  enforceable  in  e(|uity  as  a  compact,  107,  cl  seq. 

whether  ever  irrevocable  in  equity,  107,  cl  acq. 
, :  ■  of  two  sisters,  will  of  one  not  revoked  by  the  niarringe  of  the  other,  160. 


NATURALIZATION  ACT, 

\V.i  &  :U  Vict.  c.  14. ..9,  184.     See  Alien.  ' 

NAA'AL  ASSETS.     See  Seatnen. 

dclinition  of,  335.  ■• 

NAVIGATION  SHARES, 

whether  real  or  personal  property,  720.  *,        .  ,, 

"NEAREST  OF  KIN  IN  THE  MALE  LINE," 
whv/  takes  under  description  of,  986. 

NECKLACES, 

what  passes  by  bequest  of,  1065. 

2fE  EXEAT  REGNO, 
writ  of, 

what  it  is,  1930. 

qiucrc,  whether  not  abolished  by  Debtors  Act,  1930,  1933. 
may  be  had  concurrently  with  bail  nt  law,  1931. 
afiidavit  to  obtain,  1932,  ibid.,  n.  {71). 

will  not  go  against  a  feme  covert  executrix  or  administratrix,  1931, 
1932. 

NEGLnFNCE, 

uctioA  for,  does  not  survive  for  executor,  where  personal  injury  11  lone 
caused,  697,  703. 
sUitutory  exceptions  to  rule,  703 — 708. 
when  against  him,  1594. 

NEPHEWS  AND  NIECES, 

who  can  take  under  description  of  in  a  will,  962,  et  seq. 
their  degree  au  next  of  kin,  361,  1382. 

they  shall  share,  in  distribution,  with  uncles  ar.d  aunts,  1382. 
wlien  they  shall  share  with  their  grandmother,  1379. 
when  they  »;hall  takc^wr  capita,  and  when  ptr  stirpes,  1384,  1385,  n.  («). 
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NE  UNQVES  EXECUTOR, 
plea  of, 

wlien  necessary,  1834,  1835. 
a  plea  in  bnr,  1835. 

a  plea  that  defendant  is  administrr.tor  and  not  executor,  and 

the  converse,  was  in  iibatom-nt,  1835. 
abatement  e.-isily  remedied  under  Judicature  Act,  1835. 
evidence  on  issue  joined  on,  1836. 

NEW  RIVER  COMPANY, 

shares  of,  realty,  720, 

NEXT  OF  KIN.     See  Distribution. 

their  riffht  to  call  on  tlie  executor  to  prove  the  will  in  solemn  fomi,  277. 
when  liable  to  costs,  280 — 282. 

when  will  has  been  pronounced  against  in  suit  between  next  of  kin 
and  executor,  it  cannot  be  set  up  again  by  a  legatee,  '280. 
their  right  to  administration,  355,  et  svq.,  403,  404.     See  yiJministra- 

tioii. 
excluded  from  administration  when   they  have  no  interest,  373,  374, 

404. 
dying  before  administration  granted,  representative  entitled  to,  374. 
but  payment  to,  no  answer  t  j  actior  by  his  representative  as  administrator 

to  original  intestate,  37?/. 
when  of  unsound  mind  iiis  next  of  kin  must  be  cited  by  person  seeking 

administration,  386,  n.  {t). 
rj,dit  to  administration,  cuvi    testamento  annexo,  next  after  residuary 

legatee,  401,  r,t  scq. 
right  to  administration  ilc  bonis  non,  412 — 414. 
preference  of,  as  administrator  durante  viinorilatc,  418. 
cannot  be  copinelled  to  take  out  administration,  although  they  may  have 

administered,  375. 
wlien  administration  granted  to  attorney  of,  376. 
who  are  next  ot  kin,  355,  983,  ct  saq.     See  995,  et  seq, 
definition  of  consanguinity,  356. 
lineal,  35<.' 
collateral,  356—361. 
mode  of  calculating  degrees,  357 — 361. 

rights  of  ascendants,  359.  >      ^.    ' 

of  the  father,  359. 
of  the  mother,  359. 
grandfather  preferred  to  uncle,  360. 
children  preferred  to  parents,  3ti0. 

brother  preferred  to  grandfather,  361. 
their  rights  under  the  Statute  of  Di:  *■  ibutions,  1377,  e<  «w/.     fiac  Distri- 
bution. 
the;  are  entitled  to  the  residue  undisposed  of,  -otwitlistanding  n 
contrary  -.Icclnration  in  the  will,  1351, 
their  claiiU  against  executor  may  be  barred  under  22  &  23  Vict.  o.  35.. .1207, 

n.  (a). 
ilescription  of,  in  a  will,  983,  et  seq.     See  995,  eo  scq. 

who  are  kin,  983—986.  ,     i 

in  the  male  line,  986. 

next  of  kin,  apart  from  the  Statute,  986,  1000. 
means  next  of  kin  at  the  death  of  him  whose  next  of  kin  are  spoken 

of,  986. 
bequests  to,  after  a  previous  bequest  for  life,  987,  988. 
n:ay  be  Dound,  though  absent,  after  representation  order  in  administration 

action,  1919,  1920. 
may  have  an  order  for  admiiustration  without  serving  others  interested, 

1921. 
may  proceed  by  originating  summons,  1806. 
suit  in  county  court  by,  where  estate  does  not  exceed  ^QOi,,  1954. 
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"NEXT  SURVIVING  SON," 

iiiiiy  liu  coiistnu'il  "next  3'ouiigt'i'  sm-viviiig  son, "  038. 

NICKNAME, 

(It'Miiption  of  legatee  by,  lOlf). 

NOTICK, 

imyiiii'iit  of  inferior  debts  by  executor,  without  notice  of  sujierior,  879, 

(  /  .S7(/. 

.suircriiig  jiulgnicnt  on  inferior  debt,  879. 

wbiit  is  siillicient  notice.  880,  881. 
viictlicr  one  execulor  iitl'ccted  by  notice  to  co-executor,  1727. 
]'iiynicnt  of  legacy  witliout  notice  of  debts,  1205,  cl  scq. 
)>rotcction  of  executor  by  22  &  23  Vict.  c.  35,  s.  29.. .1206,  1207,  lS-22. 
of  intention  to  raise  Statute  of  Frauds  on  originating  summons  should  be 
given,  1905. 

"NOAV," 

word  in  wills,  175,  n.  (/),  1300.  ;^    ^  .. 

NULLITY  OF  MAURIAGK, 
,    if  sentence  of,  not  pronounced,  husband  entitled  to  ndniinister  to  wife, 
348. 

NUMBKU,  "■  ''^        ""'""         '^""  "'-■-'     -^:,' 

misstatement  ns  to,  of  objects  of  gift,  942,  n.  (x),  1017,  1018. 

Nvya  nio  TUNC,  ■  -  "^     ' 

entry  of  judgment,  779. 

NUNCUPATIVE  "WILL,  •     ,    ,      . 

iletinition  of,  103.  ,       ■  ;      ■  >    ' 

dcriviition  of,  103,  n.  (b).  '  f    , 

invalid  if  made  on  or  after  .lannary  1st,  1838. ..104. 
except  of  soldiers  and  seamen,  104. 

construction  of  this  exception,  104 — 106. 

minors  within  exception  may  make,  106. 

presumptions  in  case  of  alterations  in,  114,  n.  (v). 

NURSERY  GROUNDS, 

trees,  &c.,  planted  in,  for  sale,  removable  by  executors,  624,  625,  n.  (c). 


"    ■   ■  ■-■'■■■       :■      ,-'  ^  0.         "        . 

OATH,  ^  -,   ■,,   'v^'  ,'-  ,.V^'-;  !,v   V. 

executor's  oath, 

on  application  for  probate,  508.  y 

on  renunciation,  232. 
that  he  will  exhibit  an  inventory  and  account  wlicn  caiied  upon,  1950. 

OBLITERATION.     See  Jllcraliom,  Cms/.nidion. 

of  will,  111,  113,  n.  (>•),  122,  ct  scq.     Sec  JFill,  revocation  of ,      -.^  - 


OCCUPATION  RENT, 

executors  chargeable  with,  807,  n.  (rf)« 

OFFICE, 

])erson8  net  qualifying  for,  formerly  disabled  to  be  executors,  188,  n.  (<•). 
grant  ol,  for  years,  assets  in  hands  of  executor  of  grantee,  1538. 
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OFFICE  COPY, 

of  will  is  good  ovideuco  of  executor's  title,  481,  1703. 

OFFICE!!, 

on  sorvics,  will  of,  104.     See  Niin:upative  Wills,  Soldier. 

OFFSPRING, 

moaiiiiifj  of  word,  974,  n.  {n). 

OLD  AGE, 

will  made  by  persons,  who  1)y  old  age  have  lost  their  reason,  32,  33. 
of  itself,  no  ground  of  iuuiipacity,  33. 

OMISSIONS.     See  Evidence. 

in  v.'ill  cannot  bo  supplied  by  the  Probate  Court,  293. 

may  bo  supplied  by  Court  of  Construction,  933,  ii.    {//),   935,   93'J, 
1013—1015. 
court  may  make,  in  probate  of  words  insci'ted  by  fraud  or  mistake,  I'OO, 
n.  (I),  315,  316. 
may  bo  made  by  Court  of  Construction,  93.5,  936. 

ONEROUS  BEtr^EST,  --      ":     > 

coupled  with  benctioial,  when  icfjat""  cm  disci iiiin,  1310. 

ONLY  CHILD, 

when  considered  "a  younger  iihild,"  950. 

rights  of,  under  the  Statute  of  Distribution'],  1367. 

ONUS  PRODAXDI.     See  Evidence,  IFitnesucs. 

OPTION,  ■.■^\"-' ■■•■"■'./':   -''^:-  "['  V 

of  archbishops,  595.     Sue  ArcMinlwp,  .    < 

to  jjurchase  when  it  passes  to  exc{nitoi',  573,  595,  n.  (v),  r    , 

to  purchase  executor  cannot  give  to  sub-los.si;i',  803. 

"OR," 

tlie  word   construed    "and,"  nml   vice   i-.'/-.v?,    193,    n.    («),   936,    937, 
nn.  (/rt),  (ii),  979,  n.  [i).    Sf.  ;i77. 

ORDERS, 

of  Prooate  Division,  269,  389. 

of  Supreme  Court  and  Rules.     See  Isdkx  of  Ouukks  ax»  Rl'lks, 

ORDINARY.     ^eoBLslu)]). 

his  power  of  granting  probate  and  admiuistratiou  before  stat,  20  &  21 
Vict.  c.  77... 237,  346. 

ORIGINAL  WILL, 

ileposit  of,  262,  264. 

production  of  how  procured,  263,  324,  n.  (<),  328. 
whi'u  delivered  out  of  registry,  203,  324,  n.  {t). 
costs  of  production  of,  482. 

when  it  may  be  examined  in  correction  of  probate,   482 — 486,    1013, 
II.  (!/). 

ORIGINATING  -SUMMONS, 

])roccedinB8  by,  by  executor,  1805,  et  scq. 
dilfereuje  between  and  proceedings  by  writ,  1805. 
why  preferable  to  writ,  1805,  lSu6. 
coats  of  proceedings  wrongly  commenced,  1805. 
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OKK  ilNATING  SmniO'SS— continued. 

otuinot  be  served  out  of  the  jurisdiction,  1806,  o.  (z). 

how  to  be  entitled,  1806. 

iinestions  that  can  bo  decided  on,  1807,  1904. 

administration  may  be  ordered  on,  1808.     See  Administration  Action. 

what  persons  must  be  served  with,  1808,  1809. 

court  may  add  any  parties,  1809. 

wlien  application  for  payment  out  of  court  may  be  made  by,  1886. 

when  administration  can  be  obtained  on,  1904. 

not  before  probate,  1904. 

annuitant  not  in  arrear  cannot  get,  1904. 
disputed  debt  cannot  be  detennined  on,  1905, 
notice  of  intention  to  ruise  Statute  of  Frauds,  1905. 
where  it  takes  place  of  administration  owler  under  old  practice  executor 

can  be  compelled  to  plead  Statute  of  Limitixtions,  1700,  n.  (r). 
itpliointment  of  new  trustee  and  vesting  order  made  on,  1890. 
prosier  mode  of  application  for  maintenance  for  infant,  1275. 

ORNAMENT.S, 

"  pei-sonal  ornaments,"  what  passes  by  be(|UC8t  of,  1066. 

OKniANS, 

court  of,  in  London, 
.  bond  to  chamberlain  shall  pass  to  his  successor,  733. 

]>ortion  of  orphan  of  the  chamber  of  London,  742. 

OTTOMAN  EMPIRE.     See  Doth /c//.  — ^ 

will  of  British  subject  domiciled  in,  304. 

OUTLAW.     See  JFill,  %tho  is  capable  of  makinij. 

incapable  of  making  a  will  of  personalty  as  long  as  outlawry  exists,  61, 

n.  («.). 
might  in  some  cases  make  executors,  61. 

formerly  outlaw  in  u  personal  action  might  sue  as  executor,  186,  n.  (r). 
incapable  of  being  arlministrator,  387. 
outlawry  now  abolished  in  civil  proceedings,  61,  n.  («). 

OVERSEER, 

oHice  of,  193,  194. 

distinguished  from  that  of  executor,  193,  194,  209,  n.  {I), 
of  the  poor,  money  due  from,  in  what  oixler  to  be  paid  by  his  executor, 
86S.. 

OYER, 

of  letters  testamentary  abolished  by  C.  L.  1*.  Act,  1779. 


P. 

I'Ain, 

the  word  construed  "payable  "  or  "vested,"  937. 

I'Al'EliS, 

general  rule  as  to  production  of  by  executor  iu  a  suit,  1887. 
right  of  executor  to  deceased".",  795,  n.  (h). 


I'APIST.     See  Roman  Catholic. 
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I'AUAl'IIERNALIA.     See  Husband  and  Wife. 
wimt  are  so  considered,  673—076. 
the  wife  cannot  dispose  of  them  during  lier  husband's  life,  676. 

seats  of  jewels  given  to  her  separate  use  by  third  persons,  679. 
tliu  husband  may  sell  or  give  them  away,  67'/. 

he.  cannot  devise  them,  677. 
they  lire  subject  to  the  husband's  debts,  677.     See  1563,  1592. 

but  not  to  his  legacies,  678. 

widow's  right  to  marshal  the  assets  against  the  heir,  678,  1592. 
against  a  devisee,  678,  1592. 

rifjht  of  heir  or  devisee  to  be  exonerated  out  of,  1563. 
if  the  Iiusband  pawn,  the  executor  must  redeem  them  for  the  widow,  679. 
witlow  may  be  barred  of  them  by  marriage  articles,  679. 

by  election  to  take  them  as  legatee,  679. 
jewels,  &c.,  given  to  the  separate  use  of  the  wife  by  third  persons,  679. 

I)y  the  husband  before  marriage,  680. 

eifect  of  Married  Women's  I'roperty  Act,  680. 

I'AHEXTS, 

right  of,  to  administration  of  their  children's  eifects,  359. 

to  a  distributive  share,  1377,  el  seq,  ._    ' 

l)ersou  "  «i  loco  parentis,"  definition  of,  1200. 
gift  to  and  children  how  they  take,  977.    See  948,  n.  (s).  :,: 

I'AKK, 

public,  devise  for  exempt  from  Mortmain  Act,  906.  " 

I'AUOL    EVIDENCE,   135,    136,   290—296,    317—320,    1012— 1015.      Seo 
Evidence. 

P. UiS  RATION ABILIS,  •    '       * 

doctrine  ot;  2,  340.  '^  '  '  v:-../    ..^  ';    ' 

TART. 

gift  of  any,  legatee  may  take  all,  1303. 

delinite,  of  larger  quantity  legatee  may  Sb!«!et,  1303, 

['AHTIES.    Seo  Execution,  Judgment,  lievivor. 

to  a  jtions  6?/ executors,  '  , 

if  there  are  several  executors,  they  must  all  join,  826,  1776. 
though  some  are  within  seventeen  years,  1776. 
,   '      .  or  have  not  proved,  1776.     But  see  826. 

but  not  if  they  have  renounced,  stat.  20  &  21    Vict. 

c.  77,  s.  79. ..826,  1770. 
absconding  executor  not  a  necessary  party,  1776.     ■ 
'■'/'  if  one  alone  sell  the  assets,  he  may  sue  alone  for  the  priise,  1777. 

w'lon  he  mmt  sue  nlone,  1777. 
so  if  goods  be  taken  out  of  tlie  possession  of  one  of  several, 

1777. 
two  out  of  tlireo  executors  may  recover  in  ejectment,  1777. 
the  objection  formerly  made  by  a  plea  in  abatement,  1776. 
procedure  under  Judicature  Act  by  adding  parties,  1777. 
one  executor  of  several  who  refuses  to  sue  may  bo  made  defendant, 

826,  n.  (h),  1776,  n.  (/•). 
if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one  can- 
not be  joined  as  a  party  with  the  survivor,  1773,  1774. 
if  both  are  dead,  the  executor  of  the  survivor  must  sue  slonc, 

1774. 
BO  as  to  remedies  in  form  ex  delict^o,  1775. 
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TAWTIES— continued. 

to  suits  in  equity  by  executors, 

if  there  are  several,  they  must  all  sue,  1804. 

but  where  one  alone  has  proved,  ho  may  si.e  alone,  1804. 
one  executor  of  several  who  refuses  to  sue  uiaj  bo  made  defendant, 

1804.     See  826,  n.  (A),  1776,  n.  (r). 
executor  may  obtain  a  decree  against  a  single  legatee,  &c.,  for  ad- 
ministration of  the  estate  or  execution  of  the  trusts,  1804. 
what  parties  must  bo  served  on  originating  summons,  1808,  180i). 
court  may  add  parties,  1809. 

application  in  chambers  as  to  parties  to  be  served,  1809. 
to  actions  against  executors, 

if  there  are  several,  those  only  ',vho  have  administered,  need  be  sued, 

1831. 
in  an  action  against  a  wife  executrix,  the  husband  may  be  joiniM), 

1831. 
executor  should  be  named  as  such,  1832. 
may  be  sued  personally  and  in  representative  capacity  in  same  action, 

1833. 
if  one  of  two  executors  die,  the  action  must  bo  against  the  survivor 
alone,  1831. 
to  suits  in  equity  against  executors,  &c.,  1878 — 1880. 
if  there  are  several  they  must  be  all  sued,  1878. 
at  least  such  as  have  acted,  1878. 
when  cssluis  que  triistent  aro  necessary  parties,  1878. 
defendant  dying  pending  action,  1878. 
application  of  maxim  (ictto  ^cMouitZis,  ifcc.,  1878,  1879. 
where  no  legal  personal  representative  Court  ii;ay  appoint  or 

dispense  with,  1879. 
cases  to  which  rule  does  not  apply,  1879,  1880. 
sole  plaintiff  dying  insolvent,  1880. 
executor  returning  must  bo  made  party  in  suit  against  administmtor 
durante  absentia,  436. 
:    when  an  executor  durante  minoritale  must  be  joined,  1 9]  3. 
in  what  cases  the  personal  representative  must  bo  made  a  party,  1913. 
estate  cannot  be  administered  in  the  absence  of  a  personal  representa- 
tive, 1912. 
when  rejjresentative  of  deceased  executor  necessary  party,  1913, 

1914. 
executor  appointed  by  foreign  court  not  suBicicnt  for  general  ad- 
muiistration,  1915. 
nor  executor  de  son  tort,  1827,  n.  (c),  1914. 
nor  administrator  ad  litem,  1915. 
court  may  in  certain  cases  appoint  representatives,  1919 — 1922. 
representation  order,  1920,  1921. 

who  )nay  be  made  co-defendants  with  executors,  1916 — 1918. 
persons  wrongfully  taking  property  of  deceased,  1916. 
surviving  partners,  1917,  1918. 

death  of  one,  when  the  cause  of  action  survives,  action  does  not 
abate,  774,  1918.     See  1615,  1804. 

PARTNERS.     See  Trade. 

partnership  firm  may  be  executors,  184.     See  1346. 
survivorship  as  to  their  joint  property,  571.     See  1521,  n.  (q). 
whe*'ier  goodwill  survives,  1521,  n,  (q). 
joint  choses  in  action,  733. 
the  remedy  survives,  734,  1774. 

when  surviving  partners  of  deceased  may  be  joined  in  action  against 
his  executor,  1917,  1918. 
liability  of  executor  of,  in  equity,  1618,  et  seq. 

provisions  of  Partnership  Act,  1890. ..1620,  1623,  n.  (/t),  1624,  1625. 
liability  of  executor  of  deceased  partner  continuing  liis  share  in  the 
trade,  1744,  ct  seq. 


INDEX. 


2073 


PARTNERS -coii/trtJMfZ. 

liability  of  uxucutor  of,  in  equity — eoiilinaad, 

alter  wiiat    lapse  of  time  partuership   account  will    be  Jccrceil 

1922,  11.  (n). 
proper  mode  of  taking  partnership  accounts  in  case  of  bankers  as 

between  deceased  and  surviving  partners,  573,  n.  (o). 
when  surviving  partners  may  bo  sued  with  executor  of  deceased, 
J917,  1918. 
when  the  Statute  of  Limitations  can  be  set  up  as  a  bar  against  the  assets 
of  a  decoas(Hl  jiartner  in  respect  of  a  partnership  demand,  1922,  ii.  (/i). 
partnership  dissolved  by  death,  1521,  n.  (q). 
rights  of  executor  ol  one  of  several  partners,  572. 
executors  cannot  be  compelled  to  continue,  1(383,  1684. 
udeniption  of  specific  legacy  of  partnership  share,  1185. 
capital  and  income  how  distinguished  as  between  tenant  for  life  and 

reniaiiidMrman,  1247,  n.  (i). 
money  admitted  by  executor  to  ba  in  hands  of  liis  partner  is  considered 

as  in  liis  own,  1883. 
See  Qoodtoill, 

PARTY  WALL. 

liability  of  e:..ecutor  to  contribute  to,  1643. 

PATENT, 

execut'.;  may  assign  before  probate,  250,  n.  (/a), 
executor's  interest  in,  724. 

may  be  applied  for  within  six  months  by  legal  representative  of  inventor, 
724,  n.(/-).  _.        . 

PAUPERIS,  FORMA.  1.       " 

executor  cannot  sue  or  defend  in,  1804. 

PAWN, 

goods  of  testator  in,  executor  may  redeem,  769,  ibid.,  n.  (e). 
at  what  time,  &c.,  769. 
wlien  redjemed,  they  are  assets,  1522,  1523. 
goods  specifically  bei£ueaihed  are  not  adeemed  by  pawning,  1185. 

the  executor  must  redeem  them  for  the  legatee,  164o.     See  S^iccijic 
Ujucy. 
if  the  husband  pawn  the  wife's  paraphernalia,  the  executor  must  redeem 
them  for  her,  679. 

PAYABLE, 

the  word  construed  to  refer  to  majority  or  marriage  of  legitce,  1138. 
read  "vested,"  937,  1083,  1093,  1133. 

PAYMENT  OF  DEBTS  BY  EXECUTOR,  851,  et  acq.     See  Debts. 


PAYMENT  OF  LEGACIES.     See  Remedies,  Retainer. 
uU  dciits  must  be  paid  before,  1202. 
the  executor  has  no  power  of  preference  in  respect  of  his  own  legacy, 

1211. 
or  of  interest  on  legacies  whether  an  admission  of  assets,  1894,  1895. 
at  what  time  legacies  are  to  be  paid,  1239,  ct  seq. 

generally  at   the  end  of  a  year  after  testator's  death,   1239.     See 
1243,  ct  acq. 
practice  in  an  administration  suit,  1241. 
legacy  to  A.  ot  twenty-one,  and  if  lie  dies  before,  to  J5.,  1240. 
legacy  subject  to  divesting  contingency,  1241. 
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PAYMENT  OF  LEGACIES— cwi<tn««f. 

at  what  time  legacies  are  to  bo  paid — continued, 

a  legacy  of  a  ilehned  fund  vested  absolutely  is  payable  at  twenty-one 

notwithstanding  payment  is  further  postponed  by  the  will,  I2.'i4. 
aunuitj',  1242. 

distinction  between  annuity  and  legacy  for  life  with  respect  to 
(Niyment  of  interest,  1243. 
bequest  of  pei-sonalty  for  life,  remainder  over,  1243 — 1253. 

a  j-wrson  taking  the  residue  for  life  is  entitled  to  the  proceeds 

from  the  death  of  testator,  1243. 
where  testator  has  directed  the  residue  to  be  invested  in  spccilicd 

securities,  1243. 
where  the  gift  is  of  things  qua;  ipso  vsii  cotinumuittur,  1253. 
duty  of  executor  to  convert  the  property  into  trust  securitii's, 
1246—1252.     See  Conversion. 
conseiiuencc  of  neglecting  to  do  so,  1715. 
inventory  by  legatee  for  life,  1252. 
legacy  to  an  infant,  1253. 

Stat.  36  Geo.  III.  c.  25,  s.  32. ..1263. 
when  legatee  dies  under  twenty-one,  1254. 
legacies  in  stock, 

at  what  time  to  be  invested,  1255. 
appropriation  of   legacies    payable   in  fnturo,    1256,   et  scq.     Sco 
Apirropriation, 
to  whom  legacies  are  to  be  paid,  1261,  cl  scq, 
legacy  to  A.  and  his  familv,  1261. 
infant  legatee,  1261—1275*. 

general  rule  that  payment  to  the  father,  or  any  other  pewon,  is 
bad,  1261. 
ratification  of  such  payment  after  coming  of  age,  1262. 
to  a  trustee,  1263. 
Stat.  36  Geo.  III.  c.  62.. .1263.     See  1433. 
costs  of  suit  to  secure  legacy,  1264. 

when  executor  may  allow  maintenance  out  of  the  Icgacv',  1264, 
ct  scq.     See  Maintenance, 
when  the  court  \d\\  order  it,  1265,  et  scq. 
feme  covert  legatee,  1275 — 1283. 

(i.)  under  Married  Women's  Property  Act, 
must  be  paid  to  her  only,  1277. 
what  property  comes  under,  1277,  u.  (c). 
(ii. )  apart  from  Married  Women's  Property  Act, 

payment  must  be  to  husband  by  Common  Law,  1275. 

so  where  wife  a  foreign  subject  and  husband  entitleil  by 

foreign  law,  1283. 
interference  with  husband's  right, 

by  wife's  equity  to  a  settlement,  1277,  ct  scq, 
what  amount  will  be  settled,  127!^,  n.  (e). 
foi-m  of  settlement,  1279,  n.  (c),  1281. 
on  whom  equity  binding,  1282,  1283. 
where  the  equity  not  allowed,  1278,  n.  (c). 

1279,  1280,  1283,  n.  (?/). 
when    wife    may  waive    her    right,    1280— 
1282. 
bv  gift  being  to  separate  use  of  wife,  1277. 
where  the  legatee  is'abroad,  1284.     See  1433,  1818. 
when  presumed  to  be  dead,  1284. 

payment  into  the  bank  under  36  Geo.  III.  c.  52,  s.  32... 1284, 
1818. 
where  legatee  is  a  bankrupt,  898. 
wliere  legatee  has  assigned  his  legacy,  1284. 
where  legatee  is  a  convict,  1284,  1285. 
interest  upon  legacies,  1285,  ct  scq.     See  Interest, 
in  what  currency  legacies  are  to  be  paid,  1296,  et  scq. 
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I'AV.MKXT  OF  LEGACIES— caiUinued. 
imyiiiciit  of  specific  legacies,  1298. 

liglit  of  selection  in  a  legatee  of  a  certain  number  of  a  stock  of 

articles,  1303. 
such  of  a  class  of  articles  as  legatee  may  select,  1303. 
legacy  of  an  unopened  packet,  1303. 
i/iiitrc  whether  executor  has  right  of  retainer  against  for  debt  due  to 

estate,  1176. 
when  legatee  entitled  to  the  increase,  1298 — 1302. 

when  bequest  is  confined  to  date  of  the  will,  1301,  ibid.,  n.  (y). 
)iy  Stat.  1  Vict.  c.  26,  s.  24,  will  to  take  effect  as  if  executcfl 
immediately  liefore  the  death,  1298. 
will  not  hp  ordered  without  adirinistration  except  on  admission  of  assets, 

1S83. 
purchase  of  legacy  by  executor  from  legatee  at  a  reduced  price,  void,  80(5, 
807,  1749,  n.  (o).    See  1748,  n.  (»i),  1922,  n.  (w). 

PAYMENT  OF  MONEY  INTO  COURT, 

in  eijuity, 

when  executor  may  be  compelled  to  make,  1882,  et  acq. 

who  may  move  for,  1885. 

executor  is  not  thereby  deprived  of  his  lien,  or  retainer,  887,  1886. 
by  trustees  under  stat.  10  &  11  Vict.  c.  96,  or  12  &  13  Vict.  c.  74.  .1817-  - 
1821.     See  Trustees. 

provisions  of  tho  stat.,  1817 — 1821. 

should  not  be  done  unnecessarily,  1821. 

PAYMENT  OF  MONEY  OUT  OF  COURT, 
how  applications  must  be  made,  1886,  1887. 

PEARLS, 

what  passes  by  bequest  of,  1065.  >     r    .,        ' 

PECULIAR, 

definition  of,  237,  n.  (c). 

power  of  jieculiar  Ordinary,  under  tlic  old  law,  to  grant  probate, 
abolished,  237. 

J'ECUNIARY  LEGACIES, 

what  passes  by  bequest  of,  1053,  n.  (t). 

PEER, 

whether  heir  of  entitled  to  journals  of  House  of  Lords,  636. 

be(|Uost  to  by  his  title,  will  not  enure  for  benefit  of  person  holding  title 

at  death  of  testator,  107j,  n.  (c). 
nut  incapacitated  irom  acquiring  a  foreign  domicil,  1398,  n.  (h). 

PENALTY, 

fur  administering  without  obtaining  representation,  265. 

I'ENCIL, 

will  written  in  valid,  98. 

rule  as  to  alterations  in,  99. 

PKNDEXTE  LITE, 

administration,  427,  et  acq.     See  Administration. 


PENSIONS, 

of  ilcceased  soldiers  and  sailors,  394,  395.     See  Seamen,  Soldiers. 
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P£Jt  CAPITA, 

in  what  canes  parties  tako  by,  and  in  v>\\at2>cr  stirpes,  under  the  Statute  of 
Distributions,  1384. 
riilo  as  to  legatees,  980,  n.  {/■),  1384—1386,  n.  (a). 
nnder  a  bequest  to  "  descendants,"  !>7ti. 
under  a  bequest  to  "relations,"  "JSO,  n.  (/). 

PERIOD,    ^ee  Time. 

PERISHAULE, 

articles,  gilt  of,  1253. 

scuuiities,  1037,  ctscq.,  1247,  ct  seq.     Sco  Convemion, 


PERPETUITY, 

gift  to  a  class,  void  as,  1116.     See  also  942,  n.  (n),  943,  ».  (c). 

PERSONAL  ESTATE.     ^>m  Entalc,  qmntilij  in  iiossrMion. 
clRssitication  of,  591. 
will  of.     »ee  WUI. 

the  primary  fund  for  the  payment  of  debts  of  every  description,  1501,  ct 
acq.     See  Exoncriitioii. 

so  for  the  payment  of  legacies,  1.''76,  ct  n'q. 
gift  of,  held  to  include  realty,  929.     ^t-M  Con.-'irucUun. 

PERSONAL  ORNAMENTS, 

what  passes  by  bequest  of,  1066. 

"PERSONAL  REPRESENTATIVES,"  . 

who  entitled  under  bequest  to,  991,  tt  .Jcq. 

PETITION, 

when  necessary  for  payment  of  money  out  of  Court,  1886,  1887. 
application  to  Court  for  advice  on,  under  Lord  St.  Leonard's  Act,  1823. 

PIGEONS,  '"      '^'''"■-"■'  '''•■•■''  "•■'"■-'  ""■■'  •   '  "\     _ 

when  they  pass  to  executor,  618,  619.  •     '  '  '' 


PIN  MONEY, 

what  it  is,  671,  672.  * 

widow's  ri"ht  to  savings  from,  672. 

when  liable  to  husband's  debts,  672. 

wife  may  bequeatii  them,  54. 
iu  arrear,  when  and  for  how  long  recoverable  by  widow,  673. 
in  arrear,  irrecoverable  by  executor  of  wife,  735. 

PLACE,  ■  " 

goods  described  by  reference  to,  what  will  pass,  1034,  1041 — 1043,  1015, 
etscq.,  1189,  ctscq. 

"  PLANT  AND  GOODWILL,"  *  r  ^  ; 

what  x>asscs  by  bequest  of,  1051,  n.  (6).  ,  ,       - 


PLANTATION.     See  Colonies. 

what  passes  by  bequest  of,  1066. 

property  in  the  plantations,  when  assets  in  the  hands  of  the  executor, 
1531—1533. 
probate  here  does  not  extend  to,  301.     See  1523,  ei  seq. 
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PLATE, 

wliat  passes  by  bequest  of,  1005. 

will  ])iiss  by  a  buiiiicst  of  "  htiii.schnld  fjoods,"  1044. 

of  "hoiisclidM  liiniituie,"  1048. 

secHu,  if  in  the  ))()ssession  of  the  testator  in  tho  way  of  his  trade,  1049. 
when  not  liable  to  legacy  duty,  1119. 

PLEAS.     See  licmcdies. 

in  action //)/ executors  and  administrators,  1780. 
avt-oW,  nso,  <t  xeq.     Hev  SH-oJf. 
Statute  of  Limitations,  1785,  ct  acq.     Sec  Limitatii)n<i, 
denial  tliat  jilaintilf  is  executor  must  bo  specitic,  170'.i. 
in  actions  «7»/;i*<  executors  and  administrators,  lS3i,  H  .inj, 
bankruptcy,  18bl. 

pleas  by  several  executors,  1834.  ., 

nc  unqiici  crcciUur,  18'M,  lS'i5. 

eviilence  on  issue  Joined,  1836. 
plea  by  adniinisti-ator  wliose  letters  arc  revoked,  1837. 
Statut>-  of  Limitations,  1837 — 1845.     See  Limitatixms, 
set-oil,  1840.     Sea  Sct-ott'. 

jilcne  adminintravif,  1847.     See  Plcne  Adminislravil. 
plcnc  advuuintmvUjtrwter,  \%M,  et  scq, 

replication  to,  1851,  d  seq. 
evidence  for  plaintiff  on  issue  joined,  1853,  ct  scq. 

evidence  for  executor  that  assets  have  been  exhausted,  1857, 
ct  seq. 
satisfaction   of  another  judgment  after  action  brought,   1848, 

1850,  n.  (<),  1858. 
qufirc,  how  this  should  be  pleaded,  1851,  n.  (t). 
retainer,  1851. 

form  of  plea,  1851. 
upon  proceeclings  after  judgment  obtained  against  testator,  1869, 
in  suits  in  equity  hi/  executors  and  administrators, 

denial  that  plaintiff  is  executor,  must  be  specific,  1792. 
Statute  of  Limitations,  1800,  1801. 
death  of  co-executor,  1804. 
sct-otr,  1800. 
in  suits  in  equity  aminst  executors  and  administrators, 
Statute  of  Limitations,  19^2,  ct  acq.     See  Limitations. 
set-off,  1903.     See  Set-off. 

PLEDGE.    SeePmni. 

executor  may  redeem,  769,  770.  ,. 

PLENE  ADMINISTRAVIT, 
plea  of, 

when  necessary,  1847. 

conaeciueuce  of  not  ](]eading  before  the  Judicature  Act,  1847. 
sembic,  old  rules  still  material,  1847. 
form  of,  1847,  1848. 

ncLi--siu'y  averments  before  Judicature  Act,  1847. 
what  lire  necessary  or  expedient  now,  1848. 
by  executor  of  executor,  1848. 
plenc  miminist Id 0 it pi-(dcr,  ISiS.  '■      ■     ' 

■   ■  when  necessary,  1848. 

where  judgment  recovered  against  testator  and  another,  1849. 
-'^•--■^■^—r  replication  to,  IStA.  et  mq. 

that  a  judgment  pleaded  is  fraudulent,  1852. 

executor  must   traverse  the  fraud  in    his  rejoinder, 
-T-'rr— — S-T-^t^-  1852. 

evidence  under  this  issue,  1852. 
that  the  extciaor  had  assets  at  the  commencement  of  suit, 
1853. 
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I'LENE  ADMINISTRA  VlT—conUiiucd. 
jilca  of — contiiiwd, 

oviiliMice  fur  jilaintifl' on  isHUO  joined  on  a  lAea  o( jtlene  admlnialntvif, 
1863. 
tho  onuiiiH  on  plaintilT,  1853. 
lie  cannot  sliow  oiwutH  received  since  the  coninionccnicnt  of  tin; 

miit,  18.53. 
ho  may  h\iov/  a  ilrmstavif,  IS.'iS. 
inventory  exhibited  by  defi'ndant,  1354. 
probate  Htanip,  1855. 

what  amounts  to,  admission  of  assets,  1850,  18.'»r. 
cviih'nce  for  the  executor  that  tho  assets  have  been  exhausted, 
1857. 

by  payment  of  debt  of  emial  or  snperior  degree,  1857. 

oV  inferior  degree,  witho\it  notice,  1 S57. 
liy  expenses  of  the  funeral,  1857. 

of  tiiiting  out  administration,  1857. 
of  retainer,  1851,  1857. 

of  collecting  debts,  1857.  "  ' 

outstanding  superior  debts  must  be  pleaded,  185S. 
executor  cannot  show  payment  since  cumnienceineiit  of  suit, 
1858. 
such  payments  must  bo  pleaded  specially,  1858. 
judgment  on,  1859.     See  Execution,  Jiidyiiiiuif. 
for  what  amount  to  be  entered,  1860. 

when  one  only  of  suvenil  executors  is  foinid  to  liave  assets, 
1861. 
ofassets  ((i/"K<wro,  18C2. 

costs  oil,  1832,  1863.  '/ 

POLICY  OF  INSUKANCE 

power  of  executor  of  assurer  to  procure  indorsement  of,  814. 
employed  to  raise  maintenance  for  infant  out  of  contingent  legacies, 
1271. 

I'OORKATE,  "  ; 

liability  of  executor  as  to,  1651, 

POKTION,  .  •;    ' 

satisfaction  of,      •  legacy,  1166 — 1169.  ;> 

presumption  a^     ist  double,  how  repelled,  1197. 

by  parol  evidence,  1197 — 1199. 
ademption  of  legacy  given  as,  by  father,  1194,  e<  .scj. 

by  testator  in  loco  parentis,  1199. 
vesting  of,  1086,  ct  seq.,  1113,  ct  se/j. 
payable  out  of  settlement  funds,  when  accelerated,  is  liable  to  succession 

duty,  1457,  n.  (k). 

PORTRAITS,  ■     •': 

what  passes  l)y  bequest  of,  1066. 

POSSESSION, 

*'  in  iwssessiou  "  construed  "  entitled  to  a  vested  estate  tail  in  remainder," 
038. 


POSSIBILITY, 

assignable  in  equity,  772, 


POSTERIOR, 

of  two  inconsistent  clauses  to  be  preferred,  145,  934. 
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rOSTHUMOUS  CHILD, 

UeHcriptiun  of,  in  a  will,  what  will  answer,  951. 

entitled  to  a  distributive  share  of  elfucts  of  intestate  under  the  statutn, 
1387,  1383. 

POST-NUPTIAL  SETTLEMENT, 
when  valid,  tttitf,  ibid.,  m,  (»). 

POSTPONEMENT 

of  legacies.    Seo  La})icd  Lf'jaciei,  • 

I'OVERTY 

uf  t'XL'cutor  no  ground  for  granting  rcuoiver,  188,  1881,  n.  {q). 

POWER, 

of  executor.     See  Eye k tor. 

of  ro-exccutor.s.     Seo  Co-Excculm: 

will  of  niiirried  wonmn    made  under,    49 — 53,  323.     See  Uitshani  and 

fVifc. 
will  jmrporting  to  execute  a  power  which  does  not  ex  st,  may  operate  as 

a  mere  will,  94. 
when  will  executiiif?  a  power  is  revoked  by  subscquont  will,  150— 15'.', 

1.02,  n.  {p). 
where  will  executing;  a  power  is  not  revoked  by  subsequent  maixiage, 

160. 
to  lie  admitted  to  probate,  thougli  not  conformable  to  the  law  of  the 

l)lace  of  dumicil,  308.     L..t  k(!o  ibhl.,  n.  (o). 
whether  to  bo  admitted  to  jjrobute  without  any  deci-sion  as  to  whether 

authorized  by  power,  50—52. 
when  probate  of  necessiiry,  328.     See  50. 

general  power  executed  bv  general  bequest  (Wills  Act,  s.  27),  1321;  c/ *■//., 
n.  (h). 
unless  will  shows  contrary  intention,  1321,  n.  (/(). 
contrary  intention  not  shown  by  failure  of  appointment,    l:J21, 
n.  (A). 

nor  by  power  being  created  after  date  of  will,  1323,  n.  (A). 
resulting  trust  on  failure  of  appointment,  1322,  n.  (A). 
probate  duty  on  executing  general  power  by  will,  550.  .  ,  ,_ 

duty  on  legacies  subject  to,  1421. 

iluty  on  successions  where  exercised,  1447,  n.  (.>'),  1502. 
given  to  executors.     See  Estate,  quanllti)  in  Pussesaioii. 

whether  they  may  exercise  it  after  renouncing,  234,  235.     See  821, 

ct  seq. 
when  they  take  merely  a  power  to  sell,  and  when  a  fee  in  trust,  574. 
of  sale,  cannot  be  exercised  by  attorney,  813. 
whether  they  may  exercise  it  by  a  sale  to  one  of  themselves,  807, 

n.  (d). 
whether  a  person  who  can  become  executor  can  purchase  Irom 
executors,  807. 
'  to  sell  land, 

when  one  of  several  renounces,  821. 
exercise  of  power  to  appoint  a  new  trustee  given  to  a  man  and  his 
executors  when  he  is  dead,  and  one  of  them  renounces,  823,  824. 
exercise  by  surviving  executors,  824. 
by  a  single  survivor,  828,  826. 
rule  introduced  by  Conveyancing  Act,  826. 
cxerci.se  of,  by  executor  of  executor,  829 — 831,  1144,  n.  («). 

hy  SLdminintratOT  durante  minoritale,  423,  434,  u.  (/).  __  .: 

by  administrator  j7c?t(i{«)ito  lite,  428,  432. 
by  administrator  durante  absentia,  434. 
lapse  of  legacy  given  under,  by  death  of  legatee  before  appointor,  1079, 
el  scq. 
executor  of  object  of,  cannot  be  an  appointee,  773. 
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TOW  FAl— continued. 

when  t'ouii  interferes  with  (liscretionnry  exercise  of,  1800,  IflOO. 
exercise  ol  ii  general  power  makes  sntijrct  thereof  iissets,  l.lfiO— ir).'!2. 
qiitrrc  in  ease  ot'nuirried  woman  wln.'ther exercise  oi'f;cMcriil  power  liy  will 

makes  snlijeet  thereof  assets,  1550 — 1552,  n.  (::). 
of  attorney.     See  Altonteii. 

liability  of  execntor  lor  nets  done  under,  1677. 

PRACTICE, 

of  Conrt  of  Probate,  260,  H  nrq,  310,  H  srq.,  38!>.     See  (7ourt  of  Probair  ; 

rrtihalf,  munvr.r  o/ ubtainiiiij, 
of  County  Court, '247.     'Aw.  County  Covrt, 

PRKCATOUY  AVOKDS, 

in  a  will,  wlion  they  create  a  trust,  !)",  n.  {ni). 

PREFKRENCK, 

liv  executor,  among  creditors,  881,  ct  scq.,  1811,  n.  (.c),  1850,  n.  (t).     See 
■  Dfbts. 

ho,v  eontrolleu,  882,  883. 

PI! KROC  ATI  V  i:  OF  CROWN,  330.     See  Bastard,  Crown. 

PRESENTATION, 

next  to  a  church,  592,  H  seq.    See  Church. 

PRESIDENT 

of  Probate  Division  to  have  power  to  make  rules,  270. 

PRESU.MPTION  OF  DEATH,  264,  n.  (s),  361,  402,  742,  1072,  1284. 

PRESUMPTION  OF  LAW.     Sec  Evidence. 

PRIMARY  SICNSE,  ,  .' 

construction  of  words  in,  928.  -        ''■  y^.,         '      ^   ' 

PRINCIPAL,  '        * 

death  of,  revok(!s  anthi.rity  of  agent,  1599. 

agent  cannot  sue  executor  of,  for  acts  done  after  his  death,  1598,  1599. 

PIUOIilTY.     See  Creditor,  Debt. 

of  creditors  to  legatees,  1202,  rf  Sta/. 

of  creditois,  t'n/cj' s(!|  852,  <!<  «('(/.  ,  ,       ;  •    , 

PRISONER,  '  ^; 

of  war, 

wills  made  by,  btat.  28  &  28  Vict.  c.  72. ..334. 

PRIZE  MONEY, 

imynient  of,    to  representatives  of  deceased,  395,  306.     See  Sotdiirn, 
Seamen. 


PROBATE.     ^(i(=  Will,  Court  of  Probate. 
what  it  is,  2I!0. 

is  an  acceptance  of  trusts  by  executors  uppointed  trustees,  1091. 
,  must  be  olitaiiied  in  the  Couit  of  Probate,  238.     See  Cuvrl  of  Pivlale. 

prescriptive  Jurisdiction  of  some  lords  of  nuiuor  to  grant  probuto 
under  (he  old  law,  236. 
rclftvion  of,  to  testator's  death,  243. 

sul  .icquent  grant  of,  to  be  ni'ido  where  orginal  will  is  legistercd,  240. 
in  lacsi'.nile,  273,  324,  482,  el  neq. 
Of  whnt  instruments  it  is  necessary,  326. 
mixed  will  of  lands  and  goods,  327. 

or  where  executors  are  Mp])ointcd  in  a  will  of  lands  only,  182,  327. 
sccua  where  the  will  clearly  respccta  lands  only,  326. 
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PROBATE— con^mitcff. 

Of  xch"t  iiui'rumi'.iUn  it  is  necessary — continued. 

whcro  it  is  doubtful  whetliur  nil  tho  jn'operty  is  freohold,  328. 
of  will  mnJo  in  execution  of  a  powor,  a2S. 

hy fern   covert,  49,  822,  327.     Sue  JTu,ibftnl  am!  Wife. 
"'■  of  sealed  packets  directed  by  testator  not  to  bo  openeil,  ii2U. 

of  contingent  will,  159,  j  . 

even  thougli  contingency  has  not  ocoun'od,  ISO. 
not  of  a  deed  decliuinj;  a  trust  of  n  bi'nucht  by  will,  329,  330. 
nor  of  will  appointing  gunvdiiina,  330, 
nor  of  will  giving  legacies  out  of  real  estate,  331, 
nor  of  will  of  money  directed  to  be  laid  out  in  laud,  331. 
nor  of  will  of  lauds  converted  in  eijuity,  331. 
nor  of  proceeds  of  sale  of  realty  liablo  to  bo  laid  out  in  laud,  6S2, 

n.  («),     See  Conversion.  > 

norof  will  of  deceased  S'ivereign,  1],  r2. 
of  imrt  of  a  will,  36.  315. 
"  of  instruments  noi  purporting  to  be  tebtaineiitarj',  94,  05. 

oflostwill,  134,  317, 

bare  nomination  of  executors  entitles  the  paper  to  probate,  162,  182, 
327.  ,     - 

What  tlie  executor  iruty  do  before,  249,  et  seij^.    See  also,  551,  552. 

these  acts  stand  good,  thougli  ho  di-  without  proving  the  will,  25(1. 
if  acts  done  before  probate  are  relied  on,  n  subsequent  probate  niUbt 

be  shown,  251. 
he  c'lnndt  maintain  actions,  252,  /7^/(i'. ,  n.  (a),  255,  n.  (/), 
except  he  has  liad  actUid  possession,  253. 
.)     -  nor  can  his  grantee,  254. 

he  cannot  move  for  new  trial,  779, 

but  ho  may  coniiuence  an  ai!tion,  254,  256,  1803,    Sec  1780. 

in  some  cnses  he  may  avow  or  declare,  255. 
he  may  present  a  petition  in  bankruptcy,  250. 

but  cannot  get  a  receiving  order,  250. 
lie  may  present  a  winding-up  petition  under  Co/npanies  Act,  256. 
ho  may  bo  aucd,  257. 

if  ho  die,  liis  executor  shall  not  bo  executor  to  (ho  first  testator,  257. 
if  ho  has  administered  ho  will  be  liable  even  though  adniinistraticu 
committed  to  another,  257,  n,  (I), 

In  irhieh  of  tlic  ceckaiastical  courts  it  twiv  '<  !■'•■  ohiiXined  under  the  old  Imc, 
236,  237. 
generally  before  the  bishop  of  the  dioeosn  wlicro  testator  dwelt,  237, 
peculiar..,  237. 

tlie  Archbishop's  prerogative  where  there  were  bona  notabilin, 
'  237,     See  Bona  notabilia, 

Byu'honi  the  will  iHitst  he  proved,  l^t^,  el  sfq.  '         ■; 

the  oxoeutor  may  bo  cited  to  prove,  225,  25S, 

at  tho  instance  of  any  party  having  an  interest,  258. 
the  holder  of  a  will  may  be  c'ted  to  ju'oduea  it,  259, 
he  I'P.nnot  dispute  the  jurisdiction,  201, 

an  attorney  luu  no  lien  upon  the  will  of  liis  client,  261. 

When  the  vill  is  to  be  proved, 

the  testator  may  record  and  register  his  will  in  his  lifetime,  201. 
tiino  when  executor  ought  to  iirove,  205,  260, 

(stnt,  55  (leo,  III,)  penalty  for  ailmiais„oring  without  proving 
within  K.x  mouths,  205,  S4(). 
probate  not  to  issue  until  after  sc^  en  days  from  death  of  the 

deceased,  260, 
after  tho  lapse  o"  throe  years,  2fifl.  .  ■■ 

delay  )iow  to  be  accounted  for,  ;;60.  ' 
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PROnATE—contimud.  • 

Manner  of  obtaining  prolxite.     See  ilso  Court  of  rrobate. 
in  common  form,  266,  et  scq. 

when  affidavit  necessary,  272. 

attestation  clause  imperfect,  272. 

will  exhibiting  obliterations  und  alterations  unattested  on  the 

face  of  it,  272. 
nfter  citation  of  persona  interested  to  propound  a  later  paper, 
274. 
in  solemn  form  or  jxr  testes,  274,  et  scq.     See  yippeal. 
under  the  practice  before  1857. ..274. 
under  the  practice,  since.  276. 

the  executor  may,  after  proof  in  common  form,  be  cited  to  prove 
. .    ■' '  ^je>' <«<««,  275. 

.,•  whether  any  limit  of  time,  275,  n.  (q). 

,  procedure,  276,  n.  (it).  :    - 

by  next  of  kin,  who  has  received  a  legacy,  277. 

legatee  who  has  renounced   adininistrutiou  with  the  will 
annexed,  278. 
,  when  next  of  kin  liable  to  costs,  280 — 282. 

when  prior  executor,  281,  ibid.,  n.  (.v),  282. 
when  iieir  at  law,  283. 

a  creditor  who  has  obtained  letters  of  administration 
not  liable  to  costs,  280. 
■   ' '  •  '    oo.sts  where  action  tried  by  jury,  282. 

when  an  executor  may  re-propound,  498. 
the  executor  may  himself  prove  in  solemn  form  in  the  first 
instance,  276. 
in  such  case,  a  next  of  kin  cannot  call  for  proof  if  privy  to 
suit,  278,  279. 
a  creditor  cannot  dispute  the  validity  of  a  will,  279. 

unless  administration  has  been  granted  to  him,  280. 
■    a  li'gatee  cannot  set  iij)  a  will  pronounced  again.st  after  being 
litigated  by  next  of  kin,  or  by  the  executor  of  another  will, 
•    ■'  280. 

heir,  &c.,  must  be  cited  wlun  "  will  is  proved  in  solemn  form, 

283,  478,  etseq. 
where  the  validity  of  the  will  is  decided  on,  the  decree  of  the 
court  is  to  be  binding  on  the  persons  interested  in  the  real 
estate,  283. 

provided  they  have  been  cited,  283. 
heir  who  has  been  cited  not  generally  liable  to  costs,  283. 
liow  the  order  for  citation  of  the  heir  is  to  be  obtained,  284. 
of  the  wills  of  seamen  and  marines,  332,  et  sea.     See  Seamen. 
«f  the  wills  of  foreigners  and  Englishmen  domiciled  abroad,  296, 
et  seq. 
when  probate  here  necessnrj',  242,  n.  (w),  1827. 
according  to  what   law  their  validity  shall  be  decided,  302, 

et  teq. 
when  made  under  a  power,  of  property  in  this  country,  308. 
of  will,  where  estate  nuder  100/.,  through  the  County  Court,  248, 

249.     See  County  Court. 
evidence  in  testamentary  causes,  284,  et  seq. 

rules  of  evidence  in  common  law  courts  to  be  observed  in  the 

Court  of  Probate,  284. 
competency  of  witnesses,  284,  285. 
of  executor,  285. 
of  witnesses  and  parties,  285. 
witnesses  may  be  examined  vivd  rnee,  285. 
liow  evidence  is  to  be  tiikcn  in  ponteiitious  matters,  285. 
Court  may  issue  commissioiis,  or  give  orders  for  examination  of 
witnesses,  286. 
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VROBATE—eorUimied. 

Manner  of  obtaining  probate — coatinwd. 
attesting  witnesses,  '286. 
not  necessary  to  call  both,  286. 
proof  of  handwriting,  287,  ibid,,  u.  {p). 

on  jiroof  of  signing,  instruction  and  knowledge  of  contents  pre- 
'*'  sinned,  288,  ibid.,  n.  (r). 

where  legatee  writer  of  his  own  legacy,  280. 
where  testator  is  blind,  or  cannot  read,  289. 
where  capacity  of  testator  is  doubtful,  289. 
proof  of  handwriting    of   the   attesting  witness  only,  sometimes 

sutlicient,  290. 
seaman's  will  in  favour  of  his  agent,  290. 
parol  evidence  of  the  testator's  intention,  290 — 292. 

receivable  to  explain  an  anvbiguity  on  tha/actum,  291, 
what  is  such  an  ambiguit}',  291. 
it  must  be  on  the  face  of  the  instrument,  291,  292. 
it  must  be  completely  removed  by  tlio  projiosod  proof,  292. 
since  Wills  Act  omissions  in  wills  cannot  be  supplied,  293.    See 

934—936. 
but  words  inserted  by  mistake  may  lie  omitted,  293,  n  (/). 
and  mistakes  of  copyist  corrected,  294,  u   (in). 
■'"■  verdict  in  an  action  brought  to  try  the  validity  of  a  will  as  to  realty 

■  ■'  not  admissible  in  a  testamentary  cause,  294. 

when  the  declarations  of  the  testator  are  admissible  in  evidence,  ^'d\ 
—296. 
practice  of  the  Court,  310,  ct  seq. 

citation  of  parties  interested,  by  next  of  kin  contesting  a  will,  493. 
when  costs  decreed  out  of  the  estate.  311. 
rc-propouuding  a  will  by  executor,  498,  499. 
probate  may  be  granted  in  part,  315. 

but  the  court  cannot  expunge,   316.     But  see  293,  n.  (Z),  294, 

n.  (in),  317. 
whether  the  jn-obate  should  incorporate  papers  referred  to  by 
the  will.  86—90. 
probate  of  a  lost  will,  134,  317. 
probate  in  a  right  name  to  an  executor  wrongly  named  in  tlie  will, 

317. 
probate  of  a  will  fraudulently  cancelled,  or  becoming  illegible,  318, 
319. 
cancelled  by  testator  when  iwn  compos,  320. 
double  probate,  where  there  are  several  executors,  320. 

several  executors  with  distinct  powers,   or  for  distinct  portions 
of  time,  321. 
new  piabati     i  case  of  executor  of  executor,  not  required.  322. 
jirobiite  in  c:i  i'.  of  executor  named  only  in  a  codicil  of  both  the  will 

and  codicil,  321,  322. 
proliate  of  a  '.ill  luuinot  be  granted  during  a  contest  as  to  the  validity 
of  a  codicil,  322. 

luile.-s  by  consent,  322. 
probate  of  a  will  of  feme  covert,  50—59,  322,  ct  seq.    See  Husband 
aiid  iVife. 

form  of  such  probate  before  Married  Women's  Property  Act,  32?. 
since  Married  Women's  Property  Act,  323,  324. 
imited  prol)ate,  57,  321,  323. 

adminislratio  entcronim,  324.  -  .;v.l,.^^ .„^; 

probate,  making  out,  324. 

probi.u,  of  will  in  foreign  language,  325,  482. 
probate  of  will  in  fac-simile,  273,  324,  482,  et  seq. 
practice  where  probate  is  lost,  325. 
mandamus  to  compel  cannot  be  issued  since  Judicature  Act,  325,  326. 
of  wills  of  seamen  and  marines,  332,  ct  seq.     See  Scaintn. 
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TUOHATE—continueil. 
Evidence  of  the  grant, 

what  is  suflicieiit,  1792,  1793. 

where  there  are  several  executors,  1794. 
proof  of  revocation  of,  1793. 

We^  if, 

opeintes  as  to  the  authentication  of  the  executar's  title,  242,  1792,. 

et  seq. 
is  an  acceptance  of  trusts  where  executor  appointed  trustee,  1691. 
as  to  '.vliat  facts  conclusive,  464,  465,  n.  (c),  1795,  et  scij. 

as  to  a  will  and  codicil  being  distinct  instruments,  467,  1157. 
in  what  cases  a  ci^i-.r*'  of  equity  will  interfere,  467,  ct  scq. 
cases  where  it  is  not  conclusive,  476,  ct  scq. 

alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since 
the  Court  of  I'robate  Act,  2H3,  283,  478,  et  seq. 
where  will  affecting  real  estate  is  proved  in  solemn  form,  or  is 
contested,  the  heir  and  persons  interested  in  the  real  estate 
.:  ;  must  be  cited,  283,  478. 

■:  ■'      -  where  will  is  proved  in  solemn  form,  &c.,  the  decree  of  the  court 

is  binding  on  persons  interested  in  the  real  estate,  479. 
i.    heir  in  certain  eases  not  to  be  cited,  and  where  not  cited,  not  to 
be  affected  by  probate,  480. 
'  probate  or  office  copy  to  be  evidence  of  will  in  siuts  concerning 

real  estate  save  where  the  validity  of  the  will  is  put  in  issue, 
a-.,^,;  481. 

costs  of  proof  of  will,  482. 
how  far  the  original  will  may  be  referred  to,  in  order  to  correct  inac- 
curacies in  the  i)robate,  482,  et  seq. 
translation  of  foreign  will  in  probate  not  conclusive,  482. 

Limited  grant,  109,  etscj.,  439,  rt  scq.     See  Exccutm;  limited  executor — 
Administration,  tcinponmj  ami  limited. 

Extent  of  , 

does  not  extend  to  foreign  assets,  300,  c<  scy. 

Revocation  of,  325,  487,  ct  scq.  ... 

upon  citation,  487.  •      ■ 

upon  appeal,  488 — 490.     See  Appeal. 

second  grant  of  probate  without  revoking  the  first,  490. 
what  are  sufficient  grounds,  491,  ct  scq, 

wrong  stamp,  530. 
what  are  not  suflicieut  gronnds,  496,  et  seq. 
how  far  a  party  who  has  once  propounded  a  will  and  withdrawn. 

barred,  498. 
executor  who  has  proved  in  conmion  form  cannot  as  executor  seek 
revocation,  498. 
nor  can  an  executor  of  an  executor,  408. 
citation  by  next  of  kin,  contesting  a  will,  of  parties,  interested,  493. 
of  will  of  one  falsely  supposed  to  be  dead,  499. 
.    how  proved,  1793. 

consequences  of,  500,  ct  scq. 

where  the  grant  is  void,  601 . 

voidable,  502. 

payment  to  executor  under  void  probate  is  a  discharge,  466, 

500,  504,  1795. 
recouping  in  damages  for  debts  paid,  etc.,  in  the  course    of 

administration,  506. 
abatement  of  suit  formerly,  505. 

no  abatement  since  ,1  udicature  Act,  505. 

.   :  _  . modern  practice,  505. 

order  for  carrying  on  proceedings,  505. 
«  where  judgment    obtained    leave  to    issue    exocutioit 

may  be  obtained,  505. 
-:  pleading  by  administrator  after  administration  revoked,  506,  507. 
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VROBATE—contintied. 

of  will  made  under  a  power,  50 — 52,  3'28. 
where  testator  domiciled  nbrond,  308. 
of  will  of  married  woman  made  under  a  power,  &c.,  49 — 53,  323.     See 

Husband  and  Wife. 
expenses  of,  priority  of  payment  iii  administration  of  the  assets,  850. 
.See  1759. 


u 


PROBATE  DIVISION,    See  Court  of  rrohatc. 


PROBATE  DUTY, 

DuriKS  ON   I'ltODATES  AND   LETTEUS   OF  ADMINISTRATION,  508,  Ct  SCq. 

duty  to  be  charged  by  sta-iips  on  affidavit  of  account  to  be  delivered 
by  personal  representative,  609,  611,  614,  520. 
penalty  for  neglect  to  deliver  account,  520. 
account  to  include  particulars  of  personal  estate  and  estimated 
value,  609.     See  1086,  n.  (n),  1443—1445,  n.  [q). 

debts  and  funeral  expenses,  wlie-"  deceased  domiciled  in 
United  Kingdom,  nniy  be  deducted,  ul'J,  Jli. 
donations  vwrlisaiusd  to  be  included  in  account,  519,  691,  n.  (f/)> 
1443,  1444,  n.  {q). 
property  accruing  by  survivorship  wliere  deceased  settlor, 

619,  1444,  n.  (-/). 
property  subject  to  voluntary  settlements  in  certain  cases, 
519,  1444,  n.  ((/). 
stamp  duty  on  the  voluntary  settlement  to  be  returned, 
520. 
where  gross  value  of  estate  does  not  exi-eed  £300,  516 — 518,  390, 
1405,  n.  (h). 
-"■     •  where  does  not  exceed  £100. ..248,  249,  C16— 518,  512,  n.  {i\ 

525,  1405,  n.  (b). 
.  ■wills  of  seamen  and  soldiers  islain  in  battle  exempt  from  duty,  626. 

amount  of  duties,  512,  613. 

the  stamp  must  be  enough  to  cover  the  value  as  it  stood  at  the  date 
,  (f  tlie  (jrant  of  Mfi'rs,  lie,  &39,  biO, 

"■"'':        to  be  charged  on  ships,  626. 

■ecclesiastical  courts  nut  to  grant  probate  or  letters  without  affidavit 

of  value,  &c.,  52(3,  627. 
aftidavit  to  be  sent  to  commissioners  of  Inland  Revenue,  514. 

what  jiropertv  to  be  included  in  the  value  sworn  to,  540 — 550, 
1086,  n.  (7i). 
provision  for  too  high  a  duty  being  paid,  615,  527. 
for  too  low  a  duty,  616,  516,  528. 
•  '.'  ■  '     ■ecclesia.stical  courts  not  to  tiike  surrenders  of  probate,  &c.,  on  the 
ground  of  wrong  stamp,  530. 
further  stump  duty  not  to  be  received  by  commi.ssionei-s  of  stamps 
>  without  notice  to  the  Ordinary  wlio  granted  the  letters,  529. 

■[lenalty  o"  executors  or  administrators  not  ]inying  full  duty,  530. 
penalty  for  not  i)roving  wills  or  taking  letters  of  administration 

within  a  given  time,  526,  840. 
credit  may  be  given  for  the  duty,  530 — 632,  855. 

duty  in  such  case  to  have  juiority  over  all  other  debts,  632, 

855,.8.')0. 
case  of  letters  f?(!  6()h/s  110)1  taken  out  before  payment,  632. 
probate  and  letters  of  administration  to  bear  certificate  instead  of 
'"'■'  stamp,  514. 

how  an  executor  may  di.scharge  his  linbility  to  duty,  510. 

power  of  Commissioners  to  call  on  executor  witliin  three  years  to 

verify  accounts,  518. 
jilFidttvits  by  executor  residing  out  of  England,  as  to  trust  monev, 
633. 
what  is  trust  property  within  the  55  Oeo.  III.  c.  184. ..641. 
jirovislons  of  former  acts  to  extend  to  56  Geo.  ill.,  534. 
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PROBATE  DVTY— continued. 

Duties  on  pkobates  and  letteks  of  administhation— cwj^'di/cti?. 
48  Geo.  III.  c.  149,  probates,  &c.,  valid  as  to  trubt  property,  thouglt' 
not  covered  by  stamp,  634. 
affidavit  by  executor  as  to  trust,  535,  536. 
39  k  40  Geo.  III.,  allowance  for  useless  stamps,  537. 
41  Geo.  III.,  stamp  for  )irobate  or  letters,  where  probate  or  letters 

before  taken  out,  and  duties  paid,  537,  538. 
28  &  29  Vict.  c.  104,  s.  57,  summary  proceedings  for  payment  of' 

probate  duties,  538. 
probate,  &c.,  not  properly  stamped  cannot  be  given  in  evidence,  538. 
consequence  uf  its  appearing  at  trial  that  stamp  is  too  low,  539. 
grant  nut  voi<l,  539. 
neither  action  at  law,  nor  ony  proceedings  in  equi^'y  maintainable  ns- 
ixicutora,  kc.,  to.recoverniure  than  stamp  covers,  539,  ibid.,n.  (o), 
what  debts  must  be  included  in  the  amount  of  stiimpss,  540. 
duty  regulated  by  value  of  assets,  within  jurisdiction  of  the  court, 

which  grants  probate,  542,  ibid.,  n.  (d). 
duty  on  property  in  a  foreign  country,  542 — 545. 

bonds  of  foreign  states,  545,  546. 
no  duty  on  land  directed  to  be  converted  into  money,  546,  547.    But 
see  271,  n.  (c),  548,  550,  n.  {b). 

payable  on  partnership  real  property,  648,  n.  («),  649. 
and  on  land  contracted  to  be  sold,  647. 
23  k  24  Vict.  c.  15,  s.  4,  personal  estate  appointed  by  will  under 
general  powers  to  be  chargeable  with  probate  and  inventory  duties,. 
650. 
probate  and  inventory  duties  in  respect  thereof  to  be  a  charge  on 
the  property,  550. 
when   payment  oi"   probate  duty  exempts  from  legacy  duty  and 
succession  duty,  520,  1405,  n.  (b). 

PROCliSS.     See  Claim,  Remedies. 
in  an  action  by  executor,  &c., 

formerly  need  not  statu  his  special  character,  1777,  1778. 
ntw  by  Judicature  Acts  iudorscnieut  of  claim  must  show  in  what 
capacity  he  sues,  1778. 
in  an  action  against  executor, 

he  must  be  named  executor  in  the  indorsement  of  claim,  177S,  1832. 
service  on  one  of  two  executors  in  possession  is  sufficient  in  an  actiuiL 
of  ejectment,  1832. 

PROCTOR, 

no  suit  for  Itis  fees  could  be  entertained  in  the  Ecclesiastical  Court,  1952.. 

PRODL'CTIOX  01-'  PAPERS, 

rule  HS  to,  respecting  executors,  1887. 

of  will  from  Probate  Registry,  263,  324,  n.  (<),  328. 

of  testamentary  papers  may  be  enforced  by  court,  259,  260,  261. 

PROFERT, 

of  letters  testamentary,  &c. , 

unnecessary  since  the  C.  L.  P.  Act,  1779. 


PROMISSORY  NOTE.     See  Bill  of  Exehangc. 
will  not  operate  as  a  will,  1481,  n.  (A-). 

given  or  endorsiMJ  to  executor  he  may  declare  upon  it  as  such,  764. 
payable  to  testator  may  be  endorsed  by  executor,  812. 
endorsement  of  by  executor  in  his  representative  capacity,  812,  1671, 

n.  (m). 
where  drawee  dead,  may  be  treated  as  dishonoured  or  presentment  luude 

to  executor,  812. 
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PROMISSORY  -SOTE—continned. 

where  presentment  to  be  made  in  such  case,  812,  813. 

made  payable  at  a  time  certain  alter  death  of  testator  ciriics  interest  from 

date,  1659,  1660. 
jjiven  to  testator  cannot  be  set  aside  after  his  death  by  uncorroborated 

evidence  of  its  maker,  1659. 
given  to  testator  assets,  tliough  he  declared  he  never  would  enforce  it, 

15J2,  n.  {v). 
given  by  a  stranger  for  the  debt  of  one  deceased,  213,  n.  (g),  1668,  n.  {a). 
testator  cannot  beiiueath  so  as  to  pass  right  to  sue  on,  3,  n.  (</). 
where  assets  lent  by  one  of  co-executoi-s  on,  who  should  sue,  1707,  n.  (rf». 
payment  on,  by  executor  of  joint  maker  will  not  take  case  out  of  Statute 

of  Limitations  against  survivor,  1841. 


f 


TROPERTV, 

what  passes  under  bequest  of,  1041,  1017. 

PROTECTION  ORDER.     See  Hmband  and  Wife. 

will  of  feme  covert  of  jn-operty  ac(iuired  after,  55,  672. 

administration  to  wife  dying  after,  343. 

estate  vested  in  wife  as  executrix  after,  794. 

wife  entitled  to  payment  of  a  legacy  bequeathed  to  her  after,  1276. 

PROTECTOR, 

of  a  settlement,  executor  or  administrator  cannot  be  in  respect  of  estate 
OS  such,  566. 


PROVIDENT  SOCIETY, 

when  representation  not  necessary  to  member  of,  397. 


PUBLICATION, 

none  requisite  under  the  Wills  Act,  63,  78. 

PUBLIC  POLICY, 

gifts  void  as  against,  903,  904, 

PUMP, 

whether  a  fixture,  657. 

PUIl  AUTER  VIE  ESTATE,  601.    See  Eslale  pur  AiUcr  Vie. 

PURCHASE, 

by  executor,  of  assets,  bad,  806,  807,  1748,  1749.    Sec  1748,  n.  («), 

1922,  n.  (n). 
words  of,  or  of  limitation,  596—598,  615,  616,  946,  971,  u.  (c),  973, 

ibid.,  n.  {m),  977,  992.     See  also  Substituted  Legutcc, 


PURCHASER, 

lor  value, 

sale  to  by  administrator,  where  will  concealed,  held  good,  501,  n.  (a), 
sale  of  real  estate  to  by  executor,  573,  et  scq.    See  Estate,  quantity  iit, 
poascsaion. 
generally  not  bound  to  see  to  application  of  purchase  money  on  stile  by 
executor,  577,  n.  (/),  802— 8C4,  803,  n.  (o),  1923,  n.  (<}. 
of  specific  legacy  after  executor's  assent,  802,  n.  (/). 
of  reversion  not  within  Succession  Duty  Act,  1458,  n.  (m). 
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qUARE  IMPEDIT.     See  Church. 

lies  for  executor  for  disturbance  in  testator'   time,  699 

whether  testator  liave  a  chattel  interest  in  the  advowsou,  or  be  8vi8C(l 

in  ;'<ie,  scmble,  699,  n.  {z). 
for  distu.'-ance  in  his  own  time,  762. 
where  it  lies  foi    ''ushpadj  who  survives  his  wife,   in  resjiect  of  her 
advowson,  757. 
whether  executor  may  maintain,  without  .showing;  forlh  the  will, 

255,  n.  (o). 
damages  recovered  on  by  executor  assets,  1538. 

tJUEEN.     See  King. 

the  Queen  Consort  may  make  a  will,  59. 

even  apart  from  ilarried  Women's  Property  Act,  59. 

QUEEN  ANNE'S  BOUNTY, 

corporation  of  may  hold  and  take  land  in  mortmain,  919. 


RABBITS,  ,  ■    v>        ;^ 

when  they  pass  to  executor,  619.        •..;.,■•/;•,-.: 

RAILWAY  DEBENTURES.     See  Stock  of  Eaihmij  Companij. 
interest  on,  npportionable,  729,  730. 
what  words  in  a  will  will  x>ass,  1056. 

RATES, 

mortgafjc  of  whether  within  Mortmain  Acts,  908,  909,  ibid.,  n.  (x). 

RATIFICATION, 

of  will  by  cmlicil  ratifies  former  codicils,  7,  n.  (q), 

ijumre  whether  can  be  of  inetfectual  revocation  of  will,  120,  n.  (o). 

))y  legatee  of  payments  made  during  his  infancy,  1262, 

RATIONAniLI  PARTE  BONORUM, 
writ,  de,  2. 

READ, 

proof  of  a  will  made  by  a  person  who  cannot  read,  14,  289. 

READY  JIONEY, 

what  pusses  by  bequest  of,  1052,  n.  («). 


REAL  ASSETS, 

what  are,  1553,  et  seq. 

for  payment  of  simple  contract  debts  (3  &  4  Will.  IV.  c.  104),  1558 — 
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REAL  ESTATE, 

which  goes  to  tlio  executor,  673,  et  acq.     See  Estate,  juanlitij  in  ponscs- 
si'in,  Conversion,  Purchaser, 

chnrge  of  debts  on,  573,  el  seq.     See  1575,  n.  {qq). 
legacy  charged  on  when  it  vests,  1117,  ct  seq. 

lialile  now  to  Succession  not  Legacy  Duty,  1440,  n.  (/). 
contract  to  purchase,  liability  of  executor  on,  1643. 
contracted  to  be  poUl,  devolution  of,  1645. 
what  words  will  pass,  1040,  n.  (g).    See  929,  n.  (rf),  1048,  n.  (t). 

1317,  n.  (c). 
when  probate  evidence  of  devise  of,  263,  327,  328,  479—481.     See 

Probate,  Effect  of. 
costs  of  jtioduction  of  original  will  in  actions  as  to,  482. 
I'r.jbate  Division  cannot  order  payment  of  costs  out  of,  311,  n.  (i(). 
lieM  to  include  leaseholds,  929.     See  Cuiistruction. 
vi  11  of,  need  not  be  proved,  326.     See  Probate, 
uidcss  it  appoints  executors,  327. 

or  realty  is  converted  in  equity,  327,  n.  (/(). 

"RECEIVAHLE,"  con.strued  "received,"  938. 

I'ECEIVER, 

iijipointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  187,  1881. 
not  in  the  mere  case  of  an  executor  in  mean,  circumstances,  188, 
1881,  n.  (q). 
appointment  of,  to  whom  assignees  of  bankrupt  executor  .shall  account, 

5()0. 
appointment  of,  takes  effect  on  perfecting  of  security,  887,  n.  (»•). 
iippointinent  of,  when  it  bars  executor's  right  of  retainer,  887. 
appointment  of,  by  Probate  Division  pending  probate,  1880,  1881,  1952, 

1953. 
of  real  estate,  may  be  appointed  by  Court  of  Troha,te  2>endcntc  lite,  429. 
court  may  require  security  from,  429. 
court  may  direct  remuneration  to,  431. 
appointment  of,  by  Chancery  Division  will  not  prevent  Probate  Division 

granting  administration  jjcrtrfcrt^c  lite,  430. 
Cli.iucery  Division  will  not  now  ojipoint  if  administration  pendente  lite 

might  be  obtained,  432,  433,  1880.     See  1953,  n.  {(/). 
appointment  of,  in  case  of  improiier  conduct  by  executor,  1881. 
jurisdiction  of  the  court  over  the  Te]iHscutd,tives  of,  1881. 
wdl  not  be  appointed  to  ju'eveii't  i'\ctut(.i  using  light  of  ictainer,  1881. 
procuring  apjioiutinent  of,  and  an  account  ot  assets  waives  admission  of 
assets,  1893. 

KECITAL, 

erroneous  in  will  how  far  binding,  939,  1068,  106C,  1171. 


RECOGNIZANCE, 
what  it  is,  865. 

will  survive  to  wife,  738,  n.  (»i). 
liability  of  executor  ujion,  1594. 
its  priority  in  order  of  payment  by  executor,  864. 
it  must  be  enrolled,  865. 

if  not  enrolled,  it  ranks  as  a  bond,  865, 
enrolment  of,  by  order  of  court,  865. 
for  a  future  or  contingent  debt,  868,  871. 
in  the  nature  of  a  statute  staple,  867. 
now  obsolete,  866. 
its  rank  as  to  payment,  868.  ■-?:-. 


RECOVERY, 

of  land  action  for. 


See  Ejectment, 
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UECTIFICATIOX, 

o.' niistiikex  in  will  in  the  jirulmte,  293,  et  acq.,  315,  316.     Sec  nlsu,  l88, 

i\.  (/•)  and  Prohdte,  manner  of  obtaininrt. 
of  n.Mhtakt.s  in  will  by  Court  of  Construction,  938,  939.    .^ee  Construction. 

UKCTOIi.     .Sue  Apportionment,  Church,  Dilapidatimta,  Tithes, 

KKDKMl'TION,  EQIITY  OF, 

liun^liase  money  of,  wiiethur  a  charge  on  real  or  personal  ostspts,  1569.  Pec 
1570,  cl  scq. 

IJKFUN  1)1X0, 

of  leyiicicH,  1312,  ct  sfq. 

when  executor  ciin  make  a  loj<atee  refund,  1312. 
when  a  creditor  euii,  1313.     See  also  1205. 
wlien  one  legatee  can  make  another,  1314. 
legatee  refundiii;^  not  cliarged  with  interest,  1315, 
no  action  at  law  lies  to  compel,  1828,  n.  («).  ;, 
of  money  received  by  executor, 

if  ini]iro|ierly,  ho  must  refund,  though  ho  has  paid  it  away  to  ciedi- 
tors,  1770. 

REFUSAL,  .  — 

of  otlice  of  executor,  225,  e<  s«7.     See  Eeiiunciation, 

UIlOIMKNTAL  DKi      \  ', 

preferential  payn.     ;  of,  857. 

UEfilSTK.VTIOX, 

of  Jiidgmeut.s,  S26,  cl  seq,,  SSI.     See  Jiulijmcnts. 

REOISTKV.     i^cc  Court  of  Prolate. 
of  probate  court, 

deposit  of  will  in,  262. 

how  a  will  may  be  procured  from  for  the  purjiose  of  evidence,  262, 

323.     &eo- Production  of  Papers. 
<listrict  registries  imdcr  control  of  Probate  Court,  266. 

REJECTION.     See  Prpugnant  Condition. 

of  words  in  will  fur  purposes  of  construction,  935,  936. 


RELATION, 

back  of  title  of  personal  representative,  551,  c(  aeq.      See  too,  249,  et  scq, 
of  administrator,  552,  et  seq. 
where  deceased  had  only  a  special  prope'ty,  556,  573. 

RELATIONS^, 

who  entitled  under  description  of,  in  a  will,  979,  et  seq. 
"  poor  relationn,"  980. 
"  near  relations, "  980. 

"nearest  relations,"  982.  . 

"  relations  "  of  a  particular  name,  982. 
"  relation  "  construed  next  of  kin,  982. 
when  per  capita  aud  when  ^jcr  stirpes,  980,  n.  (/),  1385,  n.  {n). 

RELEASE, 

of  debts  by  legacies,  1170.  .;. 

by  appointing  debtor  executor,  1175,  ct  seq. 
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UELIEF, 

due  from  testator  to  lord  of  nmiioi-,  oxocutor  mny  bo  huoJ  for,  1594. 
due  to  ti'stiitur  an  lord,  executor  iimy  .sue  for,  7^-'. 

Act  for  Relief  of  TruttteeH,   Executors.   &<;.   (10  k  11    Vict.  c.  96,   uu 
12  k  13  Vict.  c.  74),  1817,  <■<«'/.     Seo  Trunlees. 

BEMAINDKR.     ^.e^Eatate  for  Lif<;  Tenmit  for  Life. 
estates  by,        t  in  executor,  t>14,  771,  ''  •"•?. 

lea.si-  1.  ,  iile,  reumiiiil-r  to  executors  <)\  lessee,  01."),     '!!). 
suits  acciuiiig  by,  to  executors,  7(i9. 
rights  of  legatee  iu  renuiiuder,  as  agaiiistt  I'-gatee  for  lilo,  1243,  t(  stq., 

1715.     (See  Couirmiuu. 
death  of  person  eutitlu'l  iu,  before  life  Chtate  ceases,  causes  no  lapse,  1108^ 

n.  {in).     See  ibid.,  n.  {ii),  llO'J,  ft  ncq. 
whether  gift  iu  or  substitutionary,  971*. 

RKMEDIES, 

for  executors  and  administrators,  ^ 

at  law, 

instances  where  the  executor  lias  not  the  remedy,  1 773. 
'•\ecutor  of  one  of  two  juiiit  obligees,  &c  ,  177i!. 

scctis,  where  the  iulind  is  several,  1774. 
c  vicutor  of  joint  tenant  of  injured  property,  177r). 
executor  of  solicitor  bringing  action  on  his  bill,  1775. 
taxation  thereof,  1775,  177U. 
process,  1778.     See  J'rucens.  ' 

parties,  1776,     Hee  Parties. 
indorsement  of  writ,  1778,  1773. 
formerly  writ   need  not  state  plaintilf  to  be  executor,  1777, 

1778." 
under  .1  udieature  Act  represe ntative  eliai  acter  must  be  shown, 

1778. 
executors  may  sue  and  bo  sued  as  representing  estate  without 

joining  other  persons,  1778. 
claims  by  or  agiiiii.st  executi)r  as  such  may  be  joined  with  claims 

by  or  against  him  iiersonally,  177f< 
when  ex(  rutor  nuist  claim  as  such,  1]    8,  1779. 

prof  I     unnecessary  since   Conimnu   Law    Procedure    Act, 

1779. 
oyer  of  letters,  &c.,  abolished,  old  l;i\v,  1779,  1780. 
how  defendant  is  to  prctect  liiinself  it'  |p!aintitf  executoi  »ue» 
without  having  juovcd  the  will,  1780. 
]deas,  1780,  ct  srq.     See  Phas. 

set-oil',  1780—1784.     &ee  Sd-of. 
Statute  of  Limitations,  US.I,  et  seq.     Hce  Limi/nlioiia. 
evidence,  1792,  et  .^"f.     Seo  Evidence 

what  is  suttieient  proof  of  plaintilf's  being  executor,  179VJ» 
et  acq.     See  481. 

where  necesMiry,  1792. 
of  pluintilf's  being  administrator,  1 71)1. 
where  defendant  Uenies  that  plaintilf  is  executor  he  must  do 
so  specifically,  1792. 
costs,  1796,  et  seq.     See  Cunta. 
aitdUd  querehi,  1798. 

now  abolished  by  the  Judicature  Acts,  1798. 
proceeding  in  lieu  of,  1798. 
County  Cuui  t  Act,  1798. 
presentment  of  bill  of  exchange  by  executor,  1798. 

by  distress,  IS)^,  ct  seq.     Hee  Distress. 

remedy  on  judgment  obtained  hy  ti'stator,  1797.  —  i-.o- 

remedy  for  administrator  who  has  laUeu  out  administration  on 
faith  of  promise  of  plainliti  not  to  sue  for  breach  of  covenant^ 
1613,  n.  (q). 
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nVMErnKS-conlinucd. 

for  cxcuutors  and  administrators — continued, 
in,  equity, 

general  rights  of  executor,  1799. 

a|)]ilicatiun  of  maxim  aclio  personalis  moritur  cum  persond, 

1799 
action  to  jtrotect  litur.ir-y  property  of  deceased,  1799,  1800. 
or  tnule  ninrk,  17yy.     See  UU9. 
riglits  peculiar  to  executor,  1800. 

not  retainer  and  set-nil',  1800. 
riglit  to  pay  statute  burred  debt,  1800. 
Statute  of  Limitations  may  be  sut  up  against  executor,  1800. 
infancy  of  cestui  que  tnuil  will  not  prevent  statute  running, 

1801. 
statute  runs  from  death  not  grant  of  letters,  1801, 
proceedings  against  executor  in  foreign  court  may  be  restrained, 

where  persons  within  jmisdii'tion,  1801. 
when  a  creditor  will  lio  restniincd  from  proceeding  on  a  judg- 
ment after  administration  granted,  1802,  ls03. 
when  one  executor  can  sue  another,  1803. 

executor  may  commence  proceedings  bctore  gi-ant  of  probate,  1803. 
■what  is  suWicient  jiroof  of  death  of  testator,  1803,  lff>l. 
jiarties,  1804.     Sec  I'arties. 

executor  cannot  sue  or  defend  informil  pauperis,  1804. 
l)roceeding  by  originating  summons,  1805,  ct  acq.  See  Originating 

Summons, 
executor  may  pay  tnist  moneys  or  transfer  stocks,  kc,  into 
the  Court  of  Chancery,  stat.  10  &  11  Vict.  c.  90;    12  k  13 
.  Vict.  c.  74  ;  Trustee  Relief  Act,  1817—1822.     See  Trustees. 

niaj' distribute  assets  after  due  notice  to  creditors  and  othein, 

Stat.  22  &  23  Vict.  c.  3j   s.  2J...1822. 
may  apply  to  judge  of  chancery  for  oiduion,  kc,  in  manage- 
ment of  trust  property,  18^3,  1824. 
salvage  cases,  182.0. 
,:  sale  of  testator's  business  to  a  company,  182,5,  182(>. 

court  may   restrain  procee  lings   against   executors,  1801, 
ct  seq. 
against  executors  and  administrators, 

foreign  executors,  1827.     See  1523,  ct  seq. 
at  law, 

au   action   did   not   formerly  lio   where   testator   could   havo 

waged  his  law,  1828. 
action  of  debt  on  sinijde  contract,  1828. 
notion  of  account,  1828. 
uo  action  lies  for  a  legacy,  1828 — 1830. 

unless  in  consideration  of  forbearance,  1670. 
scfHS,  as  to  a  specific  legacy,  1829. 

where  he  ceases  to  hold  the  legacy  as  executor,  1829,  1830. 
under  50/.  in  county  court,  1830. 
'  parties,  1831.     See  Parlies.  . 

jirocess,  1832.     See  Process. 
statement  of  claim,  1833. 
liow  defenilant  charged  as  executor,  1833. 
joimler  of  counts,  1833,  1834. 

claims  against  executor  as  such  may  be  joined  with  claims 
against  him  personally,  1833.     See  1778. 
,,-^.  —  ,  pleas,  1834,  e<  sey.     Sve  Pleas. 

by  several  executors,  1834.  C"' 

ne  unqucs  executor,  1835. 

„. .V .^  evidence  on  issue  joined,  1836,  1837. 

by  administrator  whose  letters  are  revoked,  1837. 
Statute  of  Limitations,  1837 — 1816. 
set-off,  1846. 
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BKMEDIES— co7i<j/j((^'/. 

against  exncutoi-g  iiinl  administrators — conliannh 
at  law — conlinui'.l. 
pious — eoiUiiiunl. 

ploic  nilmininlravi/,  lf)47,  1S43. 

pleiic  (ulminislntvit  pnrler,  1848,  1850,  u.  (<). 

reputation  tc,  1851,  1852.     See  1850,  ii,  {t). 
evidence  on  issue  joined,  1853. 
of  executor's  bonkruptoy,  1334. 
retoinor,  1851. 
judgment,  1850,  «<  .wi/.     ?iao  Jiulomenl. 

on  a  plea  of  p/c;i«  (((i//M'/iM<myt<,  1860,  18(31. 
of  assets  trt /«<«/•(>,  !1362. 
costs,  1862.     See  Cost'). 

on.judgnientofH.'isets  ill /K<j«ro,  1863. 
.■     V  proceedings  on  judgment  against  executor,  1863. 

hy  fieri  facias,  18(i'3.  ^ 

liy  attachment,  18'j;!,  n.  {/). 
by  s(;/;'f^'n  inquiry,  1864,  1365. 
'  ■  by  action  of  debt  fmggesting  a  rf(!«t<s/rtW;,  1865 — 1867.     See 

Devastavit, 
old  jiraetice,  if  testator  died  after  exerution  sued  out,  1868. 

after  jndgMvmt  and  liefore  exi'culioii,  1868,  180!). 
procedure  under  Judieiiture  Act,  18i;9. 
remedy  on  judgment- 111,'iiiiist  testaror,  1808,  c<  .vcy. 
proceedings  in  lieu  of  revivor,  lSi)9. 
,  proceedings  on  judgment  of  assets  infaturo,  1870,  1871       Sec 

Iti'vivor. 
remedy  against  executor  of  executor,  1871. 
County  Courts  Act,  187i'. 
,•  remedy  by  distress,  1872. 

entering  judgmei'it  on  warrant  of  attorney,  1873. 
on  cognovit,  1873. 

on  an  award  made  on  reforenco  by  testator,  1873. 
inequity, 

what  suits  may  bu  brought,  1876,  d  snj. 

executors  and  administrators  considered  in  equity  as  tiustcos, 
1876. 
instances  of  this,  1876,  1877. 
right  of  individual  creditors  to  sue,  1877. 
,  executor  liable  to  be  sued  for  debts  from  moment  of  death,  1877. 

debtor  of  testator  cannot  sue  to  restrain  nctiiu  by  executor  on 
:  ;  ground  of  intended  misappropriation  of  fund,  1877. 

parties,  1878—1880.     See  I'ltrtifin. 

protection  of  the  estate  pending  grant  of  probate  or  administra- 
tion, 1880.     See  427,  et  seq. 
.  when  aj)i>Iicatiou  can  be  made  to  Chancery  Division,  1880.     Sec 

432,  433. 
claim  for  admiuistratiou  not  to  be  joined  with  claim  for  protcc- 
'  '.    "  tion,  1881. 

reeeWev  penilcnlt;  Utc,  1831.     See  187,  ibid.,  n.  (c),  427,  et  seq. 
when  a  receiver  is  appointed  against  an  executor,  1881.     See 
:'i-:',-  887. 

''  jurisdiction  over  executor  of  receiver,  1881. 

motion  for  payment  of  monc)'  into  court,  1882. 
former  limitation  as  to,  1882. 
admisfiion  of  assets  in  executor's  hands,  1882,  1883. 
court  will  only  act  on  admission,  1883. 
how  executor  may  discluirgo  himself  from   payment   in, 
1883. 
not  by  showing  unauthorized  payments,  1884. 
reasonable  time  allowed  fur  ])ayment  in,  1884,  1885. 
relief  on  interlocutory  jiroceedings,  1885. 
who  entitled  to  nsk  lor  pnyment  in,  1885.  '"  .:; 

applications  for,  hosv  made,  1835. 
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REMEDIES— cMi^muffi.  v  .        '  t   ^;-; 

against  executors  aiiJ  aiiministrtitors — continued.         v  i  ;  ..-ii-i 

in  equity — continued. 

npplioatioiis  for  pnyment  out,  1886. 

when  by  petition,  when  by  summons,  1886,  1887. 
',.  proiluition  of  jiapers  and  documents,  1887. 

liow  application  for,  to  he  made,  1887. 
13  &  14  Vict.  c.  60,  power  of  Lord  Chancellor  to  make  vesting 

or  other  order  in  case  of  lunatic  trustees,  1887,  1888. 
13  &  14  Vict.  c.  60,  and  l.")  &  16  Vict.  55,  power  of  Court  to 
make  vesting  orilers  in  case  of  infants,  trustees,  and  other 
cases,  1888. 
or  k'rs  vesting  a  right  to  transfer  stock,  1889. 
liHiik  and  other  companies  must  obey  s^uch  orders,  1889. 
nieani.ig  of  word  "  trust  "  in  these  Acts,  1889,  1890. 
niijiointmentof  new  trustee  and  vesting  order  made  on  summons, 

1890. 
duty  of  executor  to  keep  clear  accounts,  1890. 

costs  of  furnishing  accounts,  1891, 
what  executor  liable  to  account  for  under  usual  administration 
decree,  1892. 

on  footing  of  wilful  defaidt,  1891. 
ofi'ect  of  a  judgment  for  administration,  1899. 
when  Older  mu  footing  of  wilful  default  can  be  made,  1891. 
after  common  administration  decree,  leave  necessary,  1892. 
liiiw  chargo  made  where  no  jileadings,  1892. 
when  such  order  not  asked  for  at  judgment,  1892. 
]>roof  of,  1892. 
jiarticulars  of,  1892. 

when  payment  ordered  without  account  taken,  1892,  1893. 
where  executor  has  mad«  himself  personally  liable  by  admission 
of  assets,  1893. 
what  is  an  admission,  1894,  1895. 
]>ayment  of  legacy  not  conclusive,  1895. 
evidence  of  probate  stamp,  1896. 
what  is  a  conversion  of  testator's  estate  by  exe  uitor,  1896. 
remedy  for  svch  de.vitstavit,  1896. 
following  assets,  1897. 

]iarty  injured  simjile  contract  credito;-,  1897. 
from  what  time  debt  under  devastavit  due,  1898. 
discretionary   povir  given  to  trustees   when   interfered   with, 

1899. 
remedy  of  creditors  agninst  executor  continuing  testator's  busi- 
ness, 1900-1902.     See  Trudi: 
uncorroborated  claim  a.<;ainst  deceased,  1902.     See  669,  n.  (y), 

1658,  1659. 
adminiiitration  action,  1903,  ct  seq.     SoeAdminislration  Action. 
defences,  1922,  it  srq. 

Statute  of  LimitHtio.>s,  1922, 

elfcct  of  a  trust  for  creditors,  1922. 

Real  rrojierty  Limitation  Act,  1874.. .1924. 

money  or  legacy  charged  upon  hnxl  or  rent,  1925. 
construction  of  s.  10  of  the  Act  as  compared  with  s.  26  (2)  of 

.ludicature  Act,  1925. 
claims  on  a  trust  of  land  or  rent,  1926. 

iis  to  personal  estate,  1926. 
3  &  4  Wm.  IV.,  c.  27. ..1926,  et  seq. 

fund  severed  from  the  general  estate,  1927. 
claims  aL'ainst  executor  personally,  1928. 
Trustee  Act,  1888. ..1928. 

trustee  to  have  benelit  of  Statute  of  Limitations,  1928. 
from  when  time  run.H,  1929. 
"    V  creditor  claiming  o:i  behalf  of  him.seir  and  others,  1929. 
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REMEDIES— fon^i/utttJ.  -  ,    .  .    ..' 

ojfauw<  executors  and  administrators — continued. 

inequity — continued.  ,: 

,  ,  ; ,  ,,.  writ  of  itA  exeat  rcqiw,  1930,  ct  seq.  »  ; 

objoct  of,  1930. 
-  against  a  maiTied  woman,  1931. 

procodme  and  practice  as  to  ohuiiiiing,  1931,  1932, 
.       ,  how  limited  by  Debtors  Act,  1933,  1934. 

attaciiment  against  wife  executrix,  1932. 
.;  costs,  1935,  ct  jci/.     See  Costs.  ,. 

ill  the  Probate  Division, 

compelling  executor  to  account,  &c.,  1950. 
form  of  inventor}'  anil  declaration  in  liou  thereof,  1951. 
no  suit  for  a  legacy  tc  be  entertained  by,  1952. 
no  suit  by  next  of  kin  for  a  distribution  to  be  entered  by,  1952. 
has  power  to  grant  injunction  or  appoint  receiver,  1952,  1953. 
is  proper  Division  to  ajipoint  receiver  before  probit"',  1953. 
-      '  injunction   by  pvecutor   against    co-executor    belbre    probate, 

1953. 

In  the  County  Court.     See  County  Court. 

equitable  jurisdiction  to  be  exercised  in  suits  by  creditors,  ic, 

where  the  estate  to  be  administered  ."«liall  not  exec  m1,  50(1/., 

1954. 
trustees  may  pay  trust  m.meys  or  transfer  stock  and  sjcurities 

into  County  Court,  1956,  1957. 
transfer  of  suits  to  the  Chancery  Division,  1955. 
transfer  to  County  Court,  1955. 
powers  of  County  Court  judge,  1954. 
in  which  of  the  County  Courts  proceedings  shall  be  taken,  195'i, 

1957. 
rules  and  orders,  1957,  1958. 
particular  question  may  be  decided  without  adtniriibtnition,  1957, 

1958. 
})artial  administration,  1958. 
injunction,  1958. 
parties  aggrieved  may  appeal,  1958. 

REMOTENESS, 

legacy  void  for,  as  to  one  member  of  a  class,  void  altogethci',  1116. 

RENEWAL, 

of  lease,  executor  liiible  for  neglect  nf  tenant  for  life  as  to,  1057. 
by  execut<jr,  shall  be  a.ssets,  1518,  1519. 


RENT.     See  Landlord  and  Tenant,  Lease. 

of  land  agreed  to  be  sobl  accruing  betiveen   death   of  contractor  and 

execution  of  contract,  581,  n.  (v). 
when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  executor, 

724,  ct  siq. 
executors  chargeable    with    fair    occupation   runt   when  o;io    of    them 

occupies  testator's  buildings,  807,  u.  (</). 
r.rrcars  of, 

ir.  all  cases  go  to  executor,  727. 

cases  providsd  for  I  y  stat.  32  Hen.  VIII.,  727,  723. 
remedies  of  execute  •,  727,  /28. 
apportionable  in  res])ect  of  time  and  to  accrue  from  day  to  day  by 

33*34  Vict.  c.  35... 729. 
apiiortioned  part,  when  piyablo,  730. 

remedies  for  recovery  of,  730. 
nicaning  of  word  "rent"  in  Act,  730. 
apportionment,  where  severance  of  reversion,  725,  726. 
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RENT — continued. 

arrears  of — continued. 
due  to  wife's  estate, 

when  they  go  to  Imsbamrs  executor,  when  to  her,  740 — 742. 
liut  sec  736,  737. 
formerly  considered  a  debt  by  specialty,  869, 

ptfect  of  Hinde  Palmer's  Act,  869,  ibid.,  n.  (t), 
liability  of  executor  for, 

arrears  in  testator's  time, 

though  the  land  only  may  be  chargeable,  and  not  the  periion  of 

testator,  yet  executor  is  liable,  1594. 
he  is  liable  only  as  executor,  aud  must  be  sued  in  that  chaiacter, 

1634. 
liability  for  current  half-year's  rent,  1634,  n.  (p). 
incurred  after  testator's  death, 
if  executor  enters, 

he  may  be  sued  as  executor,  in  the  dctlnet,  1634. 

or  individually,  as  assignee,  in  the  debet  or  dctinef, 
1634. 
pleas  in  such  a  case,  1036 — 1639. 
effect  of  assignment,  1640. 

may  waive  onerous  lease  on  deficiency  of  assets, 
1639. 
if  executor  does  not  enter, 

he  is  chargeable  in  the  dethut,  163.'),  ibid.,  n.  (/). 
notwithstanding  assignment,  1640. 
jilcas  in  such  a  case,  1639. 
by  bequest  of,  the   land   itself  shall  pass.     See  Ashlan   v.    Adamson, 
1  Dr.  &  W.  198,  aud  Cf.  p.  1058. 

TEXUNCIATION, 

of  office  by  executor, 

he  may  renounce,  though  ho  agreed  with  testator  to  accept  it,  225. 

though  he  has  been  sworn,  'l-i\. 
but  he  cannot  assign,  'J2o. 

he  might  be  convened  by  the  Ordinary,  under  the  old  law,  to  accept 
or  refuse,  2"25. 

but  now  by  the  Court  of  Probate,  225. 
punishment  for  neglect  tn  a]ipcar,  225. 
time  allowed  for  deliberation,  226. 

letters  ml  ci)lli(/c)idum  in  tlie  interim,  226. 
not  acting  or  not  appearing  to  a  citation,  ho  is  to  be  treated  as  if 
he  had  renounced,  'J26,  ibid.,  n.  (t),  234. 
and  administration  eum  tfstamcnto  annc.ro,  will  be  granted,  226. 
so  also  if  cited  to  take  probate  of  a  copy  of  a  will,  aud  not 
appearing,  226,  n.  (i). 
he  cannot  renounce,  if  he  once  administer,  227,  228,  234,  n.  iy),  408. 
Cf.  275. 

but  court  may  accei)t  renunciation  after  administration,  227. 
what  amounts  to  an  adnunistration,  228 — 230. 
administration  granted  to  another  is  valid  upon  his  renunciation, 
altliough  he  has  administered,  227,  228. 

in  sucli  <'nse  he  may  be  sued  as  executor,  228. 
whether  executor  of  executor  can  renounce  administration  to 
one  estate  and  not  to  other,  227,  233. 
if  ho  accept  the  office,  he  accepts  the  trusts  annexed  to  it  by  the  will, 

1691. 
liow  he  may  reuounco,  231. 

the  refusal  must  lie  by  act  recorded,  231,  232. 

case  where  the  Ordinary  was  executor,  232.         ~^ 
form  of  renunciation,  232. 

Usual  practice  to  .ecpiire  renunciation  to  bo  under  hand  of  party 
entitled  to  gi'ant,  232,  n.  {q). 
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RV.^U^CIATlOy -cmtinued. 

of  office  by  executor — continued, 

how  he  may  renounce — continued. 

declining;  to  take  tlie  oath  is  a  renunciation,  232. 
cannot  be  in  part,  2;i2. 

ease  of  an  executor  of  an  executor,  227,  233. 
reiiviriatiou  will  not  be  received,  unless  accompanied  b}'  the 
will,  233. 
consequences  of  renounciiif;,  233,  et  seq. 

renunciation   miglit  formerly  be  retracted   at  any  time  before 
administration  granted,  233. 

former  practice  as  to  retraction  of  renunciation,  233. 
now  rights  of  executor  ronoiineinf;  probate  to  cease,   as  if 
ho  had  not  been  named  in  the  will,  233,  234.     .See  22(i, 
n.  (/). 
no  person  renouncing  in  one  character  to  take  representa- 
tion in  another,  234. 

this  rule  cap-iblc  of  modification  by  the  Court,   234, 
n.  {z). 
when  it  may  be  retracted,  234,  n.  (/y). 
when  executor  renouncing  may  take  a  legacy,  1146,  H  sai. 
whether  executors  may  afterwards  exercise  a  power,  234,  23,'). 

See  821,  d  scq. 
executor  renouncing  may  sue  his  co-executor,  23.').     See  827, 

1181. 
liability  of  executor  who  renounces  after  an  act  of  administra- 
tion,' 1736—1738. 
of  right  to  administer  may  be  retracted  before  grant  .scaled,  390. 
of  right   to   general  administration   must  be   made   before   special 
administration  granted,  449. 

liEl'AIRS.     Hgo  Dilapidations,  IFastc. 

liability  of  executor  of  lessee  for  on  covenant,  1640. 
liability  where  lessee  covenanted  only  for  himself,  1G97. 

KKl'KTITION  OF  LEGACIES, 

doctrine  of,  1155,  ei  .i<!(/.     iifia  Cumulative  Lerc.'i'K. 

UKI'l.KVIN, 

lies  for  executor,  if  goods  are  taken  from  testator,  696. 

against  him,  if  goods  taken  by  testator  a-e  in  his  hands,  1602. 

KKl'HKSENTATION, 

not   ailinittid  among  collaterals,   after  intestate's  brothers'  and  sistors' 

children,  1383. 
to  deceased,  how  court  may  dispense  with  and  yet  bind  his  estate,  1879. 
to  deceased,  when  unnecessary,  392,  H  acq.     See  Administration. 
of  estate  of  deceased  by  administrator  ad  litem,  446 — 448,  440,  n.  (./;). 

UErUESKNTATION  ORDER.     Seo  Administration  Action. 
in  adniinistratio'.  action,  1920,  cl  Hcq. 

ItKl'RKSENTATlVES, 

wiio  entitled  under  bequest  to,  998,  et  scq.,  1002. 


UEriTBLlCATION, 

of  wills,  163,  c.t  scq.     See  XVilh^. 

REPUGNANT  CONDITION,  1129—1131.    See  GoUUional  Legacies. 

"  REPUTED  OWNERSHIP," 

clause  in  Bankruptcy  Act,  what  arc  goods  within,  560,  n.  {k). 
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RESEALINfi.     See  Scotland,  Irdaiul. 
of  Scotch  conKniiations,  298. 
of  Irish  probates,  21(9.  -    . 

RESIDUARY  DEVISEE, 

K'siduiiry  legaleo  so  coiiatnwd,  VX\',  ii.  (c). 

wlio  is,  within  s.  25  of  Wills  Act,  1139. 

lesidmiry  devise  is  specific,  15t).'). 

niay  lia^c  an  order  for  administration  without  serving  others  interested, 

1921. 
may  proceed  by  originating  summons,  1806. 

KKSIDUARY  LEGATEE.     See  Fenldii,'. 

whiit  teijiis  of  bequest  are  sufficient  to  constitute,  1316,  et  acq, 

construoiion  of  words,  1317,  n.  {c). 

rights  of  general  residuary  legatee,  1319 — 132.'i. 

when  he  is  entitled  to  lapsed  legacies,  1319 — 1325. 

ni:iy  take  a  lajtsed  bequest  by  substitution,  1319,  n.  (c). 
.may  take  iuconio  of  contingent  legacy  till  contingency  occurs,  1217, 
n.  (i). 
rights  of  partial  residuary  legatee,  1325. 
right  of  to  administration  cwn  tcstamnnfo  anncxo,  401,  et  seq. 

his  representative  has  the  same  light,  402. 
such  right  not  legal  but  custonuuy,  403. 

when  he  may  retract  renunciation  of  administration,  404,  n.  {h). 
grant  of  administration  durante  ahsr.ntid  to,  437,  n.  (vi). 
survivorship  as  to  residue,  in  case  of  several  legatees,  1326. 
when  tliey  are  joint  tenants,  1326. 
when  tenants  in  common,  1327 — 1329. 

with  words  of  survivorsliiii,  1329 — 1331. 
when  given  as  to  a  class,  1333 — 1339. 
in  case  of  several  executors,  1339. 
death  of,  before  the  residue  ascertained,  1316. 
cannot  call  on  general  legatees  to  abate,  1211,  1214,  n.  (/•). 

unless  residue  of  specific  sum,  1214,  n.  (?•)• 
may  have  an  order  for  administration  of  personal  estate  without  service 
on  the  rest,  1921. 

(;ase  where  the  estate  becomes  insufficient  by  devastarit  of  executor, 

1215.     See  1314,  n.  (/(). 
may  pi-oceed  by  originating  summons,  1806. 
construction  of  residuarj'  clause,  so    as  to    prevent    intestacy,    1092, 

when  compelled  to  refund,  1313,  ct  seq.     See  liffundtng. 


IJHSIDUE.     See  Residuary  Legatee. 

what  wonls  in  a  v.ill  will  pass,  1317,  ct  seq.     See  also  1040,  104C,  H  sn;., 

1054,  n.  (r/). 
what  words  will  not  pass,  1054,  n.  ((/),  1318. 
whether  gift  of,  sneeilic  or  general,  1034 — 10,''7. 
bequeathed   for    life,    remainder  over,    1038 — 1040,    1243,  et   seq.     Sec 

Tenant/or  Life,  Conversion. 
bequest  of,  when  to  be  enjoyed  in  specie,  1037 — 1040. 
executor's  right  to,  in  case  there  is  no  residuary  legatee,  1342,  et  seq. 

Stat.  11  Geo.   IV.  &  1   Wm.  IV.   c.   40,  executors  to  be  deemed 
trustees  for  next  of  kin,  1343. 
coses  on  the  con.struction  of  this  Act,  1343,  nn.   (m),  (n),  1344, 
n.  (0). 
what  is  sufHcient,  in  cases  not  within  the  statute,  to  bar  tiio  executor, 
1345,  et  seq. 
parol  eviilence,  when  admissible,  134'' 
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UKmm'E—contimml. 

exi'cntor's  right  to,  in  case  there  is  no  residuary  logaXee—continwd. 

if  it  i.s  uiKlisposied  of,  it  must  be  divided  amongst  the  next  of  kin, 

notvvitlihtauding  a  contrary  declaration  in  the  will,  1351. 
gift  of  to  lef;atee  on  trusts  not  disclosed  lapses  to  next  of  kin,  loM, 

1351. 
where  binding  on  conscience  of  legatee  court  will  enforce,  1:551.    Sfit 

330. 
survivorship  as  to,  whero  there  are  several  executors,  1339. 
payment  of,  by  administrator,  1401. 

no  suit  for  distribution  of,  to  be  entertained  by  Probate  Court,  20  &  '21 
Vict.  c.  ','7,  s.  'j:!...19f)2. 

IIKSTHAINT  OV  MARRIAIJK, 

gift  on  condition  in,  1140,  et  sr.q.     See  Coiiditional  Legacies. 

RKSUI/riXG  TIMS'I-, 

on  fiiihire  of  aiipointnient  under  a  power,  1322  n.  (fi). 

HKTAINER, 

by  executor,  &c.,  for  his  own  debt,  884,  ct  seq. 
origin  of  this  remedy,  884. 
not  abolished  liy  Hindu  Palmer's  Act,  885. 

nor  enlarged,  88.'>. 
not  allected  by  s.  10  of  Judiciiture  Act,  892,  n.  (m). 
he  cannot  retain  against  a  creditor  of  superior  degree,  8f;.''i,   l.'iiil, 

n.  (</). 
he  cannot  retain  for  simple  contract  debt  out  of  mortgi.ge  rcali/cil, 

885,  n.  (/). 
he  may  retain  out  of  assets  i-eceived  after  a  judgment  for  ."icconnt, 
88tj,  1811,  n.  (.'■). 

but  cannot  retain  after  general  administration  order,  1811. 
his  right  to  retain  not  lost  by  payment  of  money  into  Court,  887. 
nor  by  balance  or  .er  made  against  him,  885,  n.  (/). 
but  the  riglit  is  not  allowed  out  of  merely  etmitable  assets,  888. 
nor  out  of  moneys  iu  hands  of  receiver,  887. 

unless  received  by  executor  before  receiver  iip))oinU'i!, 
887. 
for  what  debts  he  may  retain,  889,  ct,  sa/. 

debts  due  to  iiim  as  trustee,  889,  ilnd.,  n.  {y). 
as  cestui  tjur  trust,  889. 
by  administrator,  1401. 
by  administrator  durante,  viiiioratntc,  890. 
by  administrator  durante  dementia,  hW. 
by  a  creditor  administrator,  890,  891  (i). 
by  one  of  several  executors,  889,  n.  {;/). 
by  executor  of  executor,  885,  886,  891. 
by  executor  of  administrator,  891. 

by  executor  to  whom  a  debt  is  due  jointly  with  another,  801. 
for  a  partnership  debt,  891,  892. 
by  widow  administratrix  for  loan  to  liusband  out  of  separate  e^t.•l\  >, 

892. 
by  ex'.'cutor  de  sc  ^  tort,  220,  892.     See  Executor  de  son  tort. 
<'a8e  where  representative  of  creditor  is  also  of  debtor,  892. 
oliligee  executor  of  co-obligor  may  retain,  893. 
a  surety,  executor  of  co-obiigor,  can  retain,  893. 

executor  of  testator  surety  to  Crown  paying  debt  has  Crown's 
priority,  893,  n.  (0. 
damages  on  tort  cannot  be  retained,  894. 
sce.us,  as  to  damages  on  contracts,  894,  {x), 
executor  cannot  retain  against  co-executor,  894. 
may  retain  out  of  balance  found  due  from  himself  and  co-executor. 
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RETAINER — continued.  •.   ,  ",  ■.'■■' 

by  executor,  kc,  for  his  own  debt — continued. 

may  retain  for  debt  more  than  six  years  oUl,  894. 
unless  unenforceable  by  Stat,  of  Frauds,  895. 
by  executor  for  expenses  of  funeral,  1851,  1857. 
for  costs  of  taking  administration,  1851. 
for  payment  of  debts  out  of  his  own  ])ocket,  18i/l. 
l)y  executor  for  his  own  Icgacj',  not  allowed,  1211. 

liy  executor  of  legacy,  for  debt  due  to  testator  by  way  of  set-off,  1171, 
et  scq. 
quare,  whether  right  of  exists  against  specilie  legatee,  117.'>. 

cannot    retain  after  approi)riuti(>n  of  assets  for  legacy,   12;j".', 

II-  (P)- 
lorm  of  plea,  1851. 

when  executor  may    set  olf  debt    of   husband    against   legacy  t>» 
wife,  1174,  1175. 
elli'ct  of  ilarried  AVonieii's  Property  Ant,  1175.   . 
by  hcii-,  888,  n.  (.-•),  890,  ii.  (:,\  1558,  n.  (k). 

REVKKSIdN, 

estates  by,  vest  in  executor,  611.  771,  ctseq. 

REVIEW.  f;OMMIS.SI(lN  OK, 

what  it  was,  489. 

REVIVAL.     Sec  JFil/,  i-cpvblication,  Codicil. 

of  will  not  effected  by  destruction  of  another  will  revoking  it,  15:'{. 
of  aileemed  legacy,  11:7,  u.  ("). 

I.'EVIVOR  OF  SUIT.S.     Sec />.r///A(«.  Jmhimct. 

new  procedure  in  lieu  of,  under  the  .ludicature  Acts,  741.  cl  scq.,  1615, 
ctscq.,  1797,  1868. 
no  abatement  by  change  of  parties  if  cause  of  action  survives,  774, 
161.5,  1804,  187S.  1918. 
nor  by  deatli  of  either  party  between  verdict  and  ju'lgmenl 
whether  cause  of  action  survives  or  not,  774.     .Sec  1617. 
wiiere    either    partv  dies    after  judgment   i)roeedure  governed  bv 

Ord.  XLII.  r.  2:J.'..7S0,  1615—1617,  1797,  1868. 
successor  in  interest  may  be  made  a  party  by  order  of  judge,  774. 
ill  t ion  maj'  be  continued  against  ."ucce.s.sor  in  interest,  774. 
order  for  adding  iiarty  may  be  obtained  a-  parte,  775. 
service  of,  775. 

method  of  iirocedure,  775,  776. 
executor  obtaining  such  order  liable  to  costs  at)  initio,  778. 
ix'rson  entitled  to  proceed  failing  to  do  .so,  776,  778. 
law  bcfdro  .ludicature  Ael,  776     778.     See  1918. 
entry  of  judgment  nunc  prn  time,  779. 
by  iidniinistrator  de   lioiiix   mm   upon  judgment  for  original  executor, 

780. 
by  personal  representative,  where  administration  revoked,  505. 


REVOCATION, 

of  wills,  107,  et  scq.,  146—150.     Sco  Will,  irvocation  of. 

of  jirobate,  487,  ct  stq.     Sec  Pmliatf,  rfvociition. 

of  letters  of  administration,  487,  *■/  siq.     See  Administration,  rrrocntion. 

of  .share  bequeathed  to  one  of  .several  tenants  in  common,  effect  of,  1080. 

to  one  of  several  joint  tenants,  1080. 
of  appointment  of  execntvrs,  words  which  will  effect,  193. 
uf  a])pointment  of  e.xecutors  not  necessarily  of  same  pcrRons  as  truntees, 
1691,  n.(y).      .._. j_„__:^_'L^      : ^-1 
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RIOT, 

leasuhold  premises  damaged  by,  qucere  whether  action  for  against  Hundred 
Hurvives  to  executor,  702. 

ItOMAN  CATHOLICS, 

former  incajmcity  to  be  executors  or  adminittrators,  188,  n.  (c). 
charities  for,  !t02,  ibid.,  n.  (»). 

RULES, 

of  Probate  Division,  269,  389. 

of  Supreme  Court.    See  Index  of  Bulks  and  Oimi'.its, 


SAILOR.S.     See  Seamen, 


SALK.     Sec  Purchase,  Purchaser. 

power  of,  when  nil  executor  takes,  57;?,  ''/  •«'/.     See  Estate,  i/iwntitij   in 

/lossc.ssiiiii,  Pvtcer. 
dilfcrciico  between  a  jmiwit  of,  and  ii  trust  fi)i'.  .'(74. 
may  be  exorcised  by  other  executors  when  one  refuses,  821,  cl  neq. 

what  is  su.-li  n'-fusiil,  822,  823. 
wlien  may  lie  exeriiseil  liy  survivors  of  several  executora,  826, 

SANITY.     See  Lunatic. 
presum))tiou  of,  IT). 

SATISFACTION, 

of  debts  by  h'j^aeics,  llti2,  c^.'-n/. 
<;enerid  rule,  11(52. 

ex<eptioiis,  llti;i     llGti. 

wlieu  ))resumption  couiiteraeted  by  context,  1166. 
by  parol  i^videiice,  IKiO. 
recital  of  amount  of  debt  by  testator,  9;)<J,  lOfiS,  lOt!'),  1171. 
of  portions  liy  legacies,  1  Itifi    -llili>. 
distinction  between,  and  a<lemiitioM,  1108,  ii.  (>•),  ll!i.'>,  ////</.,  n.  (/), 

S.VnSKIEP  TKR.MS,  \'A?,. 

SAVINGS  I'.ANK,    ,  ,     -        _ 

when  representation  not  jieccsshry  to  d-^jiositor  in,  397.     See  also,  JUt.l. 

S(  ANDALOUS  I'ASSAdES, 

in  will  may  be  exjiunged  from  probate   :il7. 

SCHOOf.,  '  ' 

public  elementary,  gift  of  land  for,  exempt  from  Mortmain  Act,  !K)i!. 
ivlieii  gift  f<U'  supfi'irt  or  erection  t)f,  void  under  Mortmain  Aets,  812. 
legai'ies  of  books,  Kc,  to  endowed  schools  not  liable  to  duty,  1 IU5. 

SVIIIK  FAGI.tS.     See  Eccrutim,  Mcrivor. 

fciiiblc,  intended  to  be  abolished  by  .ludicftture  Act,  1553,  n.  ('()• 
formerly    the    method   of  reviying  a  judgment  after  death  of  testator, 

]868,'t7  snj. 
execution  now  obtained  under  Order  XLII.  r.  23. ..779,  1869,  1870.     Seo 

Execution  and  1616,  rt  scq. 
against  executor  of  a  .Ju<lge  to  certify  bill  of  exceptions,  1657. 
lie.-j  against  heir  for  reiugnizaijce  of  ancestor,  1563,  u.  (n). 

StTRE  FIKItt  INQUIRY, 

nature  and  origin  of,  1864,  1865,     See  Remedies, 
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SCOTLAND.     ScoZ>omt«7. 
t«8tator  domiciled  ill, 

by  21  &  22  Vict.  c.  50,  ».  12,  Scotch  confirmation  j)ioilncfid  in  I'ro- 
bnte  Court  and  sealed  there  to  hnvc  the  etl'ect  of  probate,  '29*i,  298. 
299. 
and  executor  has  the  power  of  nu  ordinary  Engli»)h  executor, 

299,  n.  (f/). 
proof  of  Scotch  law  ns  to,  305,  n.  (k). 
nalivp  of,  domiciled  here, 

by  wliiit  law  his  will  was  construed  before  Aug.  0,  1861... 305. 
since  Aufc.  6,  1861. ..309. 
vnivision  of  Statute  of  Mortiniiin,  ns  to  lands  in,  921,  922. 
Si-dtch  heritable  bond  descends  to  heir,  696,  n.  (6). 

heir  not  ^lut  to  election  as  to,  1308. 
lijilit   of  relief  of   Scotch   heir  pnyinj;  bond   debts   availiiblf    against 
personalty  in  England,  1562,  n.  (/•). 

SK.VLE!)  PACKETS, 

cannot  be  delivered  by  executor  unopened,  329. 

SK.VIjIXC!,     See  1f'ilf,/o.    i  avil  wfinner  of  malu)iff. 
of  will  not  sutllcient  signature  within  Wills  .\ct,  titi. 


SK.\MEX.     Hec  Niuinipatirr  ]n//. 
wills  of,  44,  104—106,  332,  (•<*■«•</. 

mode  of  executing,  stat.  28  .<;  :J9  Vict.  c.  72...nn2,  <-t.  seq. 
made  on  same  instrument  as  power  of  attorney,  void,  44,  333. 

so  on  (lilferent  instrument,  45. 
made  as  sceuiity  for  debt,  invalid,  4."i. 
ill  fiivonr  lit  creditor  may  be  good,  45. 

mere  uxisltnce  of  relation  of  seaman  and  agent,  will  not  annul, 
45. 

knowledges  of  cdutents  must  be  shown,  45,  29Q, 
exception  in  "Wills  Act  as  to  nuneupativo  wills  of,  104 — 106,  332, 

ft  HCIj. 

who  arc  "mariners  or  senmen"'  within  these  exceptions,  108. 
in'obnte  of, 

provisions  of  stat.  2S  it  :i9  Vict.  c.  72. ..332,  ct  scq. 

who  are  seamen  and  mariners  within  this  Act,  332. 

exempt  from  duty  where  testator  dies  in  service  of  Her  .Majestv. 
526. 

when  probate  iinnece.ssaiy,  '592. 

when  made  in  favour  of  agent,  290. 

merchant  seamen,  338.     Sec  394. 
administration  to,  392,  <(  sii[. 

detinition  of,  for  this  ]>\npose,  392,  ibid.,  n.  (7). 
where  representation  oljtaino'l  by  creditor,  3i^2. 
payment  of  debts  where  no  representation,  393,  394. 
when  representation  not  necessary,  392,  394. 
i-xemption  from  stump  duty,  394. 
ijeposits  in  seamen's  savings  banks,  395. 

SECURITIES  FOR  MONEY, 

when  legacy  of,  .specific,  1023 — 1031. 
what  pnsses  by  bequest  of,  1056. 

SECURITY, 

when  legatee  must  give,  against  contingent  debts,  1203,  1204. 
when  plaintilf  mu.st  give  for  costs,  1797 

"SEISED,"                                                                                            '      • 
construction  of  word,  930,  n.  (?).         ,.  . — -■     — 
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NELKCTION, 

riglit  of,  by  executor,  814. 

right  of  legatee,  of  a  certain  nunibor  of  stock  or  articles,  1303. 

power  of^,  from  a  class,  not  exercised,  978—981. 

SKrARATE  PROPERTY, 

of  wife,  659  el  acq.     See  Husband  ana  IVife, 

SEQUESTRATION, 

writ  of,  susiieniled  by  death  of  person  issuing,  780,  n.  («), 

SERVANT, 

executors  of  masters  cannot  enforce  contract  of  service,  722,  697,  n.  {h). 
wages  of,  whether  entitled  to  precedence  of  pnyment  by  executor,  875, 
ihiiL,  n.  (p). 

how  liir  extinguished  by  legacy,  1164,  ibid.,  ii.  (;). 
legacies  to,  not  entitled  to  priority  of  payment,  1220. 
who  entitled  under  the  description  of  "servants"  in  a  will,  1007. 
when  executor  must  dismiss,  1698,  n.  (p),  1759,  n.  (p). 

SKT-OFF, 

in  iictiom  hy  executors, 

provisions  of  Order  XIX.  r.  3. ..1780. 

in  an  action  by  cxeeutor  in  his  own  name,  defendant  cannot  set-off  a 
debt  due  from  testator,  1781. 
sotibic,  decisions  on  old  statutes  of  si't-off  will  still  apply  except 

where  the  equity  rule  is  dilfiTciit,  1730,  1781. 
rule  in  eipiity,  1781,  n.  (/i),  1783. 

when  a  cnunter-claim  cannot  1)0  niade,  1781,  n.  (/(),  J782. 
wiiat  constitutes  im  equital)lp  set-oir,  1783,  ibid.,  u.  (p). 
with  respect  to  ground  rent,  1781,  1782. 
judgments,  1784, 

in  answer  to  the  plea,  llu'  executor  may  give  in  eridenco  the  advance 
of  money  by  him  «s  cirrnlur,  to  tlic  defi'iidant,  1784. 
in  actions  utjuinsl  executors,  1846,  ibiil.,  n.  («)  and  n.  (ft), 
defendant  cannot  set-off  a  debt  due  to  himself,  1846. 
in  .suits  in  eipiity  ft/y  executors,  ISOO. 
ill  suits  in  equity  at/fiiiinl  executors,  1903,  ibid.,  n.  (<). 
Iiy  executor  against  legatee, 

for  debt  due  to  testator,  1 171 — 117;'. 

i/merc  whctlier  riglit  exist-*  agaiiKst  specific  legatee,  1175. 
cannot  .^et  olf  after  appropriation  uf  iissets  for  legacy,  VM'2,  n.  {])). 
where  executor  may  set-olf  debt  due  from  liusband  to  testator 
against  legacy  to  wife,  1174,  1175. 
by  administrator  against  husband  of  next  of  \in,  1174. 

SETTLED  ESTATES  ACTS, 

proceeds  of  sale  of  land  under  are  not  converted  into  personalty,  582, 
n.  {it).     See  Conversion. 

SETTLEJIENT, 

when  an  executor  or  administrator  will  gain  under  Poor  I^aw  by  residing 
on  leasehold  of  te.stator,  565,  566. 

not  gained  by  residence  in  a  windmill  not  affixed  to  freehold,  641, 
n.  (7^). 
on  wife, 

effect  of  ante-nu])tial  to  protect  the  property  in  her  favour,  665. 

post-nuptial,  666. 
when  void  under  Bankruptcy  Act,  665,  n.  (/),  666,  n.  (/)• 
widow's  claims  untler  the  Statute  of  Distributions  barred  by,  1360. 
voluntary  under  stat.  27  Eliz.  c.  4. ..666,  n.  (i). 
to  defraud  creditors  under  stat.  13  Eliz.  c.  5. ..666,  ii.  (i). 
wife's  equity  to,  1277,  ('<  i"?.     Sco  J'atjment  of  Legacies. 
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aVTnA'MKYi'r— continue,/. 

strict,  ^il't  to  (liiiifjlitfi-s  "to  be  scttli'd  on  (lintn  strictly,"  938. 
exix'utor  or  adniiiiistrntnr  not  to  bo  pinlector  of  iu  respect  of  estate  us 
sucli,  506. 

SEVEKAL  K.XECUTOKS.     Sv>;  K-rctilor  ,iiu\  ('oKu.reiilori>. 

SP^VKRANCK, 

words  of,  1.327,  H  »eq.     See  Tf  Hants  in  Common, 
Mlmt  will  oflect,  1.340,  1341. 

SMAKKHOLDKRS.     See  Sharfs. 

ill  public  oompiinies,  liability  of  executors  of,  ltJ26— 1629,  1684. 

•SHARES.     »w  Compii nil. 

wlictlior  ri'al  or  personal  estate,  720 — 722. 

action  to  ri'cover  ))ricc  ]iaid  for  on  faith  of  fraudulent  prospectus  lies  for 

administrator,  <)i)9. 
in  railway  company  when  tlicy  must  bo  converted,  1248,  n.  (/). 
or  stock  of  railway  company  not  transferable  by  one  of  several  cxccutois. 
-     819,  n.  (.«). 

what  passes  by  beciUPst  of,  W '.'>.'). 
when  bequest  of  speiilic,  102-"i,  it  siq. 
when  oxecntor  liable  for  contingent  liability  on,  1203.     See  1313,  n.  («), 

1(513,  n.  (/i),  1684. 
when  executor  liable  for  as  such,  when  pcrsoiiiillv,  lti2(i— 1(529,  1684. 
when  spccitic  legatee  of  cut!  '   \  to  have  tlicm  Itiily  paid  U[i  out  of  estate, 

l:!ii:!,  n.  (/),  1649.     See  i       ,  lt;-.>.'.— Ui29. 
liability  on  not  a  debt  till  i     >  made,  1313,  n.  i,a). 
liability  of  husband  for  calls  on  wife's  sliares,  16a4,  1655. 

HWV.V.V, 

what  pa.sses  by  befiuest  of,  1300.     See  1286,  l.'ilO. 

SHKl. LEY'S  CASE, 

rule  in,  whether  it  ajiplies  to  personally,  96",  n.  {ij). 


.SHKRIFF, 

action  against,  by  executor, 

for  a  false  return  in  lifetime  of  testator,  »>98. 

for  removing  goods,  before  testator  (the  landlord)  was  paid  a  year's 
rent,  699. 
action  against  cxr-eutor  of, 

docs  not  lie  fur  an  escape.  1601. 

Kccus,  upon  a  judgnii  -t  for  an  escape,  1601,  n.  (n),  1614. 
lies  in  assumpsit  for  niuiiey  levied  and  not  paid  over,  1603,  ihiil., 
n.  (.-■). 

SHROUD, 

property  in,  63'). 

SIGNATURE.     See  Will,  fuVM  (ind  hwnncr  of  viaking,  Wilnesscs. 
before  Wills  Act,  (i4,  n.  {k). 
necessary  in  case  of  wills  uiuler  AVills  Act,  'i  I 
of  will  by  mark  suflicient,  64,  65. 
to  what  part  of  will  signature  must  be  affixed,  66 — 71. 
what  is  a  sufficient  signing  for  testator  liy  ".some  other  person,"  t>5,  72. 
where  the  will  consists  of  several  sheets,  67,  ii.  f"),  72. 

of  several  clauses  written  at  several  times,  73. 
axifcp/jwledgment  of  by  M'itness  does  not  comply  with  provisions  of  Wills 
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SIMPLE  cont«a(;t, 

payment  of  debts  bj    S*!',  rt  st-,/.     Heo  Drhf. 

distinction  bct\vi''ii  ■  ibtH  liy,  mid  spt'cinlty  debts  aboliHbod,  S6il. 
liersoii  injured  by  dtvdxta i tt  is  siniidt'  contiiict  credirnr,  1S97. 

.SLANDER, 

action  I'or,  <loes  not  li(!  for  executor,  697,  700. 
'■  i:or  iif,'aiu!jt  him,  1000. 


iSLAVKS, 

comiiciisation  money  for  cmaneirntion  ol,  kgnl  assctB,  1631,  n.  (n). 

SOI.DIKHS.     .See  Kuncupatixf  Wilh. 

i'Xce)ition  in  Wills  Act  hs  In  nuncupntivo  wills  of,  104. 

who  arc  within  tliis  excejit ion,  101,  ^  >:>. 
probnto  or  letters  of  udniinistrntion  of,  slaiii  in  battle  or  dying  in  seivi.e 

of  Her  Majesty  exempt  from  duty,  f  "J6. 
jiay,  &('.,  of,  not  exceeding  f'O/. ,  bow  naid,  39.'i. 
prize  money  of  deceased,  396. 
prize  uupuey  ..f  foreigners  in   the  service  of  11.  M,,  whcu  jiaid  wilbnut 

letters  of  administration,  <'!9(>. 
creditor  of,  taking  nut  administration,  39(5. 
)>riority  of  juiyment  of  their  regimental  debts,  857. 
distriliiition  of  ctlects  of,  396,  857. 
do  not  cliunge  their  domicil  by  service  abroad,  1397,  n.  (A). 


SOLEMN  1-ORM, 

jirobate  in,  274,  d  seq. 


.See  Prolate,  manner  of  oblnhtinf/. 


.SOLICITOR.     See.  Atforneij,  (:of:t.i. 

making  a  wiil  in  bis  own  javour,  99,  cl  acq.,  288,  289,  n.  (r),  40N,  u.  (ij, 

474,  n.  (/),  1942. 
witness  to  a  will  loses  benefit  of  direction  that  be  may  charge  as  executor 

against  the  estate,  898,  u.  (/),  17C2,  n.  (c),  1942. 
liis  authority  determined  by  the  death  of  his  client,  783,  784, 
has  no  lien  on  the  original  will  of  his  client,  261. 
priority  in  payment  of  debts,  854.     See  1672. 
costs  of  where  iiiiprojierly  employed  by  executor,  1815. 
negligence  by, 

when  action  loi  survives /or  executor,  708. 
action  for  survives  aijainst  executor,  1594. 

not  ]iart  of  his  business  to  choose  a  valuer  for  intending  mortgiigec, 
1722,  n.  (/•). 
when  executor  linlde  for  dcfnult  of,  1719,  d.  seij.     See  Derustavil. 
liability  of  executor  to  pay  bill  of,  after  taxation,  1873. 
executor,  not  entitled  to  costs  of  professional  services,  1700— 17t)4,  1912. 
unless  incurred  in  a  suit  where  he  acts  for  himself  and  co-executors, 

1762,  ibkt,  n.  (c),  1942,  1943. 
entitled  to  costs  of  furnishing  accounts,  1891. 
executor  of, 

mu-st  now  deliver  a  bill  before  commencing  action,  1776. 

the  bill  miiy  be  taxed,  1776,  1776. 

when  executor  liable  to  costs  of  taxation,  1776. 

SON,  ELDEST, 

wlien  younger  child  considered,  947,  et  $eq, 

.SOVEREIGN.     See  King,  Queen. 

Sl'ECIAL  CASE, 

executors  may  obtain  opinion,  &c.    of  Court  by,  1824. 
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SriJCIALTY, 

debts  by,  869,  et  seq.     See  Debt. 

distinction  between,  and  simple  contract  debts,  as  to  priority  of  paynieut 
abolished,  by  32  it  33  Vict.  c.  46.. .869. 

«1*ECIFIC  LEGACY, 

definition  of,  1019,  ibid.,  n.  (&). 

distinction  betv.'en,  and  demonstrative  legacy,  1021. 

(executor's  power  to  alien,  802,  ibid.,  n.  (/). 

quasre,  whether  executor  can  confer  good  title  to,  after  assent  on  ulicnue, 

802,  n.  (/). 
nature  and  incidents  of,  1019,  et  seq,,  1286,  n.  {t). 
of  money,  debts,  &c.,  1022. 
of  stock,  shares,  &c,,  1023,  et  seq. 

parol  evidence  as  to,  1029. 
of  goods  in  a  particular  place,  1034,  1045,  etseq.,  1299. 

a('emption  of  such,  1189—1191, 
right  in  a  legatee  to  select  a  certain  number  of  a  stock  of  articles,  1303. 
such  as  ho  pleases  of  a  stock  of  articles,  l;i03. 
of  debts  and  securities,  1029—1031. 
bequests  connected  with  the  realty,  1031 — 1033. 
bequests  contained  in  a  residuary  clause,  1034. 
in  a  residuary  clause  enumerating  particular  things,  1035. 
bequests  of  general  personal  estate,  1034. 

residuary  bequest  to  one  for  life,  remainder  over,  1037 — 1041. 
bequest  in  the  nature  of,  1021,  1022. 
<iubject  "<",  in  all  respects  equally  liable  to  testator's  debts  as  the  rest  of 

his  property,  1202. 
legatee  entitled  to  interest  on,  128.5.     See  Interrsl. 
when  legatee  entitled  to  increase  of,  1286,  1298—1303. 

bonuses  accruing,  1302. 
by  Stat.  1  Vict.  c.   26,  s.  24,  the  will  shall  take  effect  as  it  executed 

immediately  before  the  death  of  the  testator,  1298.     See  173 — 177. 
when  benuest  may  be  confined  to  the  date  of  the  will,  1301,  n.  (j/),  1302. 
not  to  be  sola  by  executor,  without  necessity,  1303. 
of  an  unopened  packet,  1303. 

payment  or  delivery  of,  1298,  ct  seq.     See  Payment  of  Legacki. 
qiicn-e,  whether  executor  has  right  of  retainer  or  set-off  against,  for  debt 

due  from  legatee,  1175. 
executor's  liabilitv  to  exonerate,  1303,  n.   (i\  1584,   1643—1649.     if. 

1625—1629. 
auemption  of,  1184,  et  seq.     See  Ademptitnt. 
action  at  law  lies  for,  after  assent,  1829. 

ST.VilPS.    See  Estate  Duty,  Legacy  Duty,  Prolate  Duty^  Successiim  Jhily. 

"STATEMENT  OF  CLAIM."    See  iJmerfic.v, 

opinion  of  Court  may  be  oblained  on,  under  Trustee  Relief  Acts,  1824. 

STATUTE, 

penal,  action  upon,  does  not  survive  against  executor,  1601. 
uf  limitations.     See  Limitations. 

STATUTE  MERCHANT, 

estate  by,  goes  to  executor,  597. 
liability  of  executqr  upon,  1694,  1614. 
description  of,  866. 
now  obsolete,  866. 

its  rank  as  to  payment  by  executor,  865,  368. 

void  for  want  of  formalities,  ranks  as  a  bond,  868. 
joint  and  several  statute,  868. 
for  the  paj'ment  of  money  at  a  future  day,  868,  871. 
on  a  contingency,  868. 
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See  Statute  Mcrrhant. 


See  Ad- 


STATUTE  STAPLE, 

estate  by,  goes  to  executor,  597. 
liability  of  executor  ui)on,  1594,  1614. 
description  of,  866. 
now  obsolete,  866. 

its  rank  as  to  payment  by  executor,  865,  868. 
recognizance  in  nature  of,  867 

STATUTES.    See  Statutk  Indkx. 

STAY  OF  EXECUTION, 

when  it  may  be  granted,  1798 

STAy  OF  TKOfEEDINGS, 

after  coinniencement  of  tdministration  action,   1908—1910. 

lainisti'dlioii  Actiuii. 
defendant  not  entitled  to,  till  plaintiffs  givo  security  for  costs  where  one 

abroad  and  the  other  insolvent,  1797,  n.  (c.) 
Couit  will  order,  where  executor  saes  without  obtaining  probate,  1780. 

STEPJlOTHEll 

has  no  claim  under  Statute  of  Distributions,  1380. 

STIKPES,  PER.    »ec  Per  Capita. 

"STOCK  IN  FOREIGN  FUNDS," 

what  passes  by  beriucst  of,  1055,  n.  (/•). 

STOCK  iN  PUBLIC  FUNDS.     See  Shares,  Railway  DdoUures. 
personal  estate,  721. 

transfer  of,  how  to  be  made  by  executors,  721,  722. 
bank  not  bound  to  transfer  till  probate  registered,  1-i. 

may  require  all  executors  to  join  in  transfer,  722,  819. 
the  stock  does  not  vest  in  the  devisee  until  the  executor  usscnts,  721,  1227. 
laches  by  neglect  to  invest  legcciea  directed  to  be  laid  out  in  stock,  1255. 
what  amounts  to  a  spcciiic  'egacy  of,  1023,  et  scq. 
what  passes  by  bequest  oi,  1055,  et  scq. 
rights  of  executors  with  respect  to,  721,  1227.  _ 

transfer  at  the  bank  into  their  names,  1227. 
where  administrator  durante.  absciUia  party  to  a  suit,  may  be  tninsfeireJ 

into  name  of  Paymaster  C.eneral  to  abide  order  of  Court,  430. 
executor  returning  to  be  made  party  to  such  suit,  436. 
dividends  of.     See  Dimdends. 

not  apportionable  at  oonimou  law,  728. 

now  apportionable  by  Apportionment  Act,  729. 
loss  of  assets  by  fall  of,  1709.     Sec  InvestmciUs, 

when  executor  liable  for,  1709,  1710. 
bonus  on  IJ.uik  t^tock, 

passes  to  legatee  of  capital,  1302. 
standing  in  name  of  lunatic  executor,  &c.,  how  transferred,  13  &  14  V  ict. 
c.  60. ..1888,  1839. 

executor  abroad,  &c.,  1889. 
East  India,  what  authorized  for  trustee  investments,  1711. 

STOCK  IN  TRADE, 

what  passes  by  description  of,  1051,  u.  (6). 

STOCK  OF  RAILWAY  COMPANY, 

one  of  two  executors  cannot  transfer,  819,  n.  (s). 

what  words  will  pass  it,  1056.     See  1187,  n.  («)• 
gift  of  w'uen  specific,  1023,  et  acq. 

STOCK  ON  FARM  " 

what  I'ttsses  by  descriptiou  of,  627,  628,  ibid.,  n.  (o),  1051,  ibid.,  n.  (6) 


■i|i!: 


2108 


INDEX. 


STOCKIJROKKR, 

liability  of  executor  for  default  of,  1719 — 1726. 

STOP  ORDER, 

not  obtainable,  if  probate  stamp  insufficient,  5S9,  n.  (o). 

STREAM.     See  Watercourse,  Action,  Remedies,  Tort. 

action  for  obstructing,  &c.,  700,  1600,  1607,  1608,  n.  (p). 

STRICT  SETTLEMENT,  938.     See  SettlemeiU. 

SUB-LESSEE, 

executor  of,  suing  for  rent  accrued  since  testator's  dsatli  must  allege 
qtumtuin  of  testator's  estate,  725. 

SVBPIENA, 

may  be  issued  by  Registrar  of  Probate  Division  for  production  of  testa- 
mentary papers,  260. 
no  action  lies  against  executor  of  man  neglecting  to  appear  on,  1601. 

SUBSTITUfED  CODICIL, 

revocation  of  prior  codicil  by,  145. 

SUBSTITUTED  F.XECUTOR, 
appointment  of,  1 96. 
in  wbat  cases  he  may  be  admitted  to  the  office,  197. 

SUBSTITUTED  LEGACIES, 

doctiine  of,  1155,  et  scq.     See  Cumulative  Legacies. 
subject  generally  to  incidents  of  original  gift,  1162,  1511. 

SUBSTITUTED  LEGATEE, 

for  legatee  dying  before  the  legacy  becomes  veslcd,  972,  977—979,  1001, 
etscq.,  1075 — 1078,  1254.    Sea  Lapsed  Legacies. 

SUCCESSION  DUTY,  1445,  ct  acq.     See  TAigMij  Duty. 
16  &  17  Vict.  c.  51  (Succession  Duty  Act),  1445,  et  scq, 
interpretation  of  terms,  1445,  1446. 

what  dispositions,  &c.,  shall  confer  successions,  1''47 — 1452, 
duties  on  successions,  1453—1456. 

on  transmitted  successions,  1455,  ibid.,  n.  (i). 

payable  in  respect  of  transferred  interests,  1456. 
what  are  such  interests,  1456,  1457,  u.  (k). 

on  successions  subject  to  charitable  trusts,  &c.,  14.')7. 

payable  by  corporations,  &c.,  taking'real  estate,  1463. 

when  to  be  paid,  1460. 

paid  by  mistake,  returned,  1467. 

a  first  charge  on  property,  1470. 

what  persons  accountable  for,  1471.     See  1446,  1506. 
provisions  lor  life  policies  and  }}ost  obit  bonds,  1458. 
exemptions,  1453,  n.  (c),  1459. 

leaseholds  not  chargeable  with  legacy  duty  as  pei'sonal  estate,  1459  1460. 
legacies  jiayable  out  of  realty,  1440,  n.  (k),  ]44;i,  n.  (p). 
interest  of  a  succession  in  real  property  to  be  considered  as  an  annuity, 

1460. 
how  annuity  to  be  valued,  1465. 
liow  personalty  to  he  assessed,  1465. 
pro]^)erties  may  be  separately  asses.>ed,  1471. 
rules  for  valuing  land,  &c.,  146'2. 
deductions  allowed,  1462,  ibid,,  n.  (u). 
rule  as  to  advowsous,  1462. 

as  to  pro{)erty  subject  to  beneficial  leases,  1463. 

as  to  manors,  mines,  &c.,  1463. 
real  property  directed  to  be  sold  charged  as  personalty,  1464. 
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SrCCESSlON  DUTY— continued. 

pei'soniilty  to  l.v  invested  in  real  property  how  to  be  cluin{til,  H64,  146.'>. 
ttlluwaiicn  for  fines,  &c.,  paid  by  successor,  1464. 

to  donee  of  general  poA'er  of  appointment,  1466. 

for  incumbrances,  1466. 

in  res£ioct  of  relinquished  property,  1468. 
no  allowance  in  respect  of  contingent  incumbrances,  unless  they  take 

effect,  1467. 
gifts  free  of  duty,  1506,  et  scq. 
commissioners : 

duties  to  be  under  cai'e  of,  1452. 

may  compound  duty,  1468. 

may  receive  duty  in  advance,  1468,  146$>. 

may  commute  future  duties,  1469. 

notice  of  succession  to  be  given  to,  and  return  of  property  made, 
1472. 

penalty  on  not  giving  notice  to,  1473. 
on  not  paying  duty,  1473. 

accounting  party  must  verify  accouats  if  rciuircd  by,  1474. 

may  appeal  against  assessment  of,  1474,  14/5. 

receipt  of,  a  protection  to  bond  fide  purchasers,  1475, 
court  in  suits  for  the  administration  of  property  to  provide  for  payment  of 

duty,  1475,  1476. 
suiniuary  proceedings  for  iiccount  and  paymont,  1476. 
limitation  of  time  for  recovering  by  Crown,  1515. 
real  estate  when  discharged,  1515,  1516. 

SUGGESTION  by  executor,  &c.,  of  the  death  of  sole,  or  solo  surviving,  plain- 
tiff, under  C.  L.  P.  Act,  777.     See  Ejcenition,  Judgment,  Revivor. 

SUICIDE.     See  Felo  de  se. 

coiiiinission  of,  shortly  after  making  a  will  no  proof  of  insanity,  15. 

SUIT.    See  Remedies. 

SUMMONS.      See  Administration  Action,  Originatinii  Summmui,  Ncmedies. 
new  trustee  can  be  appointed  and  vesting  order  made  on,  189U. 

SUI'EHSTITIOUS  USES, 

legacy  or  bequest  to,  void,  901 — 904. 

what  are,  901,  902. 

gifts  to  void  by  1  Edw.  VI.  c.  14,  vest  in  Crown  beneficially,  903. 

gifts  to  void  outside  the  statute  if  charitable  aJministered  cij  pres,  903. 

if  not  result  to  next  of  kin  or  residuary 
legatee,  904. 

SUPERVISOR.    See  "Overseer. 

office  of,  distinguished  from  that  of  executor,  194. 

SUPPLYING  WORDS.    See  Construction. 

for  purposes  of  construction  of  a  will,  934 — 939 


SlRb^TY, 

liability  of  executor  of,  1660. 

in  joint  and  several  bond,  may  retain  out  of  his  principal's  estate,  if  hh 

executor,  893. 
whether  a  joint  contract  can  bo  considered  as  several,  in  favour  of  a 

surety,  1621,  1622. 
paying  a  joint  or  several  bond,  is  only  a  simple  contract  creditor  of  his 

principal,  893,  ibid.,  n.  (<). 
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paying  debt  after  death  of  principal  can  pray  adiuinistrntion  as  creditor 

381. 
to  administriitiou  bond,  377,  n.  (/),  454,  et  scq.,  482,  n.  {k),  463.     See 
Administration,  bond. 

v/lien  dispensed  with,  458,  n,  (7). 
jiistilieatiou  by,  460. 
whether  must  bo  resident  in  England  when  administrator  abroad,  159, 

ibid.,  n,  {t). 
corpoi-ation  accepted  a.i,  463,  n.  (r). 

•SURRENDER, 
of  11  ii^rin, 

one  of  several  executors  nicy  accept,  820,  n.  («). 

SURVIVAL 

of  cjuse  of  action,  774,  et  seq.,  1615.     See  Itcvivoi;  Execution. 

SURVIVOR, 

the  word  construed  "other,"  937,  1332—1334. 

"  not  suvvivo  "  construed  "die  in  the  lifetime  of,"  937,  933. 

of  a  class,  gift  to,  979. 

SURVIVORSHIP.     See  AMion,  Htisband  and  Wife. 
to  what  period  to  be  referred,  1329,  et  scq. 
AH  to  residue, 

in  casi  of  several  residuary  legatees,  1326. 
of  joint  tenants,  1326. 

of  tenants  in  common,  1327—1329.     See  1081. 
of  gift  as  to  a  class,  1080,  1334—1339. 
of  several  executors,  1339. 
as  to  a  legiicy  to  several,  where  one  dies  before  tlio  testator,  1080 — 1083, 
as  to  accruing  shares,  1082. 
as  to  prop.irly  of  partners,  670,  et  seq.,  733. 

and  other  joint  undertakings,  571. 
as  to  money  on  mortgage,  571. 
as  to  executorship,  821,  824,  et  seq,,  1144,  n.  (u). 

of  one  of  two  persons,  who  perif '1  by  shipwreck,  01  other  common  death, 
1072,  ibid.,  n.  (.»•).     See  also  351,  402,  742,  1136. 

SYNDICS.     Seo  Corporatimi. 

nppoiutcd  to  receive  administration,  when  corporation  aggregate  appointed 

executors,  184. 
graut  will  not  be  mwle  till  appointment  before  court,  184  (gr). 


T. 
TAIL.     See  EstaU  Tail. 

TAPESTRY,  passes  to  the  executor,  648.     See  Fixtures. 

TAXATION.    See  Costs,  Moderation,  Solicitor. 

TEAZLES, 

whether  they  arc  emblements,  624,  n.  (p).    See  Emblements. 

TECHNICAL  WORDS, 

effect  of  use  of  in  a  :irill,  929,  930,  968,  n.  (p). 

TEMPORARY  ADMINISTRATION.    See  Administration. 
grant  of,  416,  et  seq.,  440,  d  scq. 
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TENANT.     See  Landlord  and  Tenant,  and  Jient. 

TENA^.     "  TF^.  OCRTESY, 

right  of  executors  of  to  emblements,  631. 
in  a  case  of  elcct'on,  1307. 

TENANT  FOR  LIFE, 
executor  of, 

liability  for  neglect  to  renew  a  lease,  1667. 

his  right  to  rent,  727,  cl  scq.     See  Apportionment. 

to  damages  for  breaches  of  covenant  in  the  time  of  the  deceased, 
732. 
paying  compensation  under  Agricultural  Holdings  Act  entitled  to  charge 

on  holding  for  amount,  632. 
riglit  of  to  fixtures  against  remainderman,  653. 
of  personal  propert)',  remainder  over,  1038—1040,  1243,  it  seq. 

a,  person  taking  the  residue  for  life  is  entitled  to  the  proceeds  from 
testator's  death,  1243—1245,  1316. 

rlfficulties  in  tiie  application  of  this  doctrine,  1243 — 1252. 
w'lere  the  bequest  is  of  tilings  qiuc  ipso  nsu  conaumuntur,  1253. 
of  wasting  securities,  1246,  et  seq. 

of  leaseholds  sold  compulsorily  or  under  Settled  Estates  Act, 
1251,  n.  (o). 
where  expenditure  allowed  by  executor  for  preserving  property, 

1825. 
duty  of  executor  to  convert  the  property  into  authorized  securities, 
1246—1252,  1316.     See  1710-1716. 

Rule  in  IIoicc  v.  Lord  Dartmouth,  1038—1040,  1248. 

consequence  of  neglecting  to  do  so,  1715. 

will  not  be  ordered  to  bring  i'nud  into  court  in  admipistration 

action  unreasonably,  1257,  n.  {I). 
invontoiy  by  tenant  for  life,  1252. 

TENANT  FROM  YEAR  TO  YEAR, 

his  estate  goes  to  executors,  599. 

TENANT  IN  TAIL.    See  Estate  Tail. 

TENANT  PUR  AVTER  VIE,  601.     See  EstaU  pw'  avier  vie. 

TENANTS  IN  COMMON.    See  Joint  TenmU^. 
legacy  given  to, 

what  words  make  a  tenancy  in  common,  983,  n.  {I),  1327 — 1329. 
gift  to  two  or  more  as,  and  the  survivors  or  survivor  of  them,  1329, 

et  seq. 
effect  of  death  of  one  before  testator,  1080,  1081,  1326,  1327. 
effect  of  revocation  of  gift  to  one  of  several,  1080. 
construction  of  gift  to  lieirs  as,  931,  932. 

TENOR.     See  Executor,  Appointment  of. 
executor  according  to  the,  189 — 192. 

TERM  FOR  YEARS.     See  Lease,  Estate. 

trust,  limited  administration  for  assignment  of,  445. 
attendant  on  inheritance,  1543. 


TESTAMENT.    See  Will. 

definition  of  last  will  and  testament,  4. 

iiiotlicious  testaments,  32. 

distinction  between  testamenlum  and  ultima  voluntas,  4,  n.  (6). 
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"  TESTAMENTARY  EXPENSES, " 
wliiit  included  under,  851,  and  n.  (g). 

TKSTATOI?,  ' 

ileularations  of,  when  admissible  in  ovidenc  ,  295.     See  Evidewe. 
intention  of,  928.     See  Intention. 

THEN, 

constniction  of  word,  987,  n.  (m). 

to  what  periofl  to  be  referred  in  a  bequest  to  personti  "  then  livin" 
3331,  n.  (/■). 

TIMllER.     See  Tri^s. 

TIME, 

from  which  a  will  speaks, 

as  to  estate  comprised  in  it,  is  from  death  of  testator  unless  i-ontrary 
intentici  appeais  by  will  (x  Vict.  v.  26,  s.  24),  4,  174,  ct  ncii.,  940, 
1023,  n.  (s),  1193,  1298,  c<.?c<?. 
whiit  will  amount  to  contrary  intention,  175,  n.  (<),  1301. 
construction  of  1  Vict.  c.  26,  s.  24.. .179. 
whiMi  u  will  is  to  be  proved,  264,  et  aeq.     See  Probate. 
when  executor  becomes  bencficiullv  entitled  to  estate  of  testator    .'lUlJ 

.'■.66—569. 
when  executor  becomes  liable  for  testator's  debts,  1877. 
of  vesting  of  legacies,   1088,    <7  neq.     See   Class,    Cmus/niffidii,   Liijwil 

Legacies. 
of  vesting  of  estate  of  executor  or  administrator,  551 — 557.     St-i;  EstaU;. 

TITHES, 

lease  of,  goes  to  executor,  .'>99.     See  Kstnte,  quantity  in  jHifm-nsiitn. 
wlien  successor  entitled  to,  of  emblonicnts,  6.30. 

apportionment  of  rent-chnrges  under  Tithes  (^onimutatioa  Act,  730,  731. 
debt  for  not  setting  out  tithes  lay  for  executor,  69!i,  700. 

nut  against  him,  1607. 

but  he  was  liable  for  the  value,  1607. 
due  to  wife's  estate, 

when  they  went  to  husband's  executor,  742. 
when  executor  was  considered  in  posses-siou  of,  557. 

TITLE, 

of  executor  derived  from  will,  243. 
but  authenticated  by  probate,  243,  1792,  rf,  seq. 
executor  can  confer,  on  assignee  of  assets,  802,  et  seq. 
wlien  executor  can  make  good,  to  real  estate,  573,  ct  seq.     Sec  7iWa<<;, 
quantity  in  possession, 

TOLLS, 

of  a  lighthouse,  lease  of,  held  a  chattel  real,  720,  n.  (/). 

not  liable  to  legacy  duty,  1489. 
whether  within  Mortmain  Acts,  809,  n.  'u). 

TCUBSTONE.     See  Afo7i,timcnt. 
property  in,  635,  ibid.,  u.  (i). 
whether  an  allowable  funeral  expense,  839. 

TO.VTINE, 

no  succession  between  subscribers  to,  within  Succession  Duty  Act,  1458, 
n.  (m). 

TOUTS.     See    Action,    Estate,    gttanlity  in    action,    Remedies,    Executor, 
liability. 
in  testator's  time, 

action  for  when  it  lies /or  executor,  697,  ct  seq. 
lies  where  personal  estate  of  loss  value,  698. 
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TORTS— continueil. 

ill  testator's  time — continued. 

action  for  when  it  lies  for  executor — continued. 
instances  of  siicli  cases,  698,  69S). 
no  action  lies  generally  for  torts  to  person,  700. 
instuntss  of  such,  700. 
exceptions  introduced  by  Lord  Campbell's  Act,  703—70". 

by  Employers  Liability  Act,  707,  708. 
_  no  action  lici  for  breach  of  promise  of  man'iage,  709,  710. 
action  for,  to  freehold  generally  does  not  lie,  700 — 702. 

exception  introduced  by  3  &  4  Will.  IV.  c.   12... 702,  703     See 
703,  n.  (2/). 
action  for,  to  chattels  real,  whether  it  lies,  702,  703,  n.  (.?•). 
in  executor's  time, 

action  for,  lie*  for  executor,  760,  ct  fcq. 
whether  he  has  been  in  pos.scf8'on  or  not,  760,  761. 
may  sue  in  his  own  name  or  in  representative  chaviictcr,  761. 
or  in  both,  767. 
in  testator's  time, 

against  executor,  1600,  H  seq. 

lies  where  damage  to  personal  estate,  1602,  ibid.,  u.  (s),  IGO,", 

n.  (/),  1608,  n.  (p). 
does  not  lie  foi-  torts  to  estate  or  person  at  common  law,  160(1. 
statutory  exceptions,  IHOI,  1607. 

actions  may  be  brought  ajjaiiist  executors  for  torts  to  realty 
committed  six  months    before   testator's  death   within  six 
months  by  stat.  3  &  4  Will.  IV.  c.  42... 1607,  d  seq. 
remedy  may  sometimes  be  had  in  another  form,  1602,  cl  seq. 

TRADE, 

interest  on  legacy  where  assets  employed  in  by  executor,  129.'). 

profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  1520,  174  1, 

et  seq. 
how  profits  of  a  business  are  to  be  estimated,  1744 — 1748. 
executoi-s  have  no  authority  to  carry  on  the  trade  of  the  testator,  1082. 
what  is  meant  by  this  doctrine,  1689,  1690,  1815,  1900. 
difference  between  executor  and  administrator,  1816. 
where  testator  authorizes,  1684,  etseq.,  1900,  1901. 
liability  of  executor  continuing,  1682—1689,  1815,  1816,  1900. 
liability  of  testator's  estate,  1684,  et  seq.,  1816,  1901.  "•'u^f 
rights  of  creditors  of  executor  and  testator  inter  sr,  561,  n.  (o), 

1682,  n.  (Hi),  1683,  n.  (o),  1634—1687,  1900—1903. 
proper  procedure  for  creditor  of  testator,  1687,  1900. 
procedure  for  creditor  of  executor,  1900,  1901. 
executor's  right  of  indemnity,  1901. 
whether  creditors  of  executor  or  of  testator  entitled  to  conduct 

proceedings,  1902. 
sale  of  testator's  business  to  a  company,  1825,  1826. 
covenant  not  to  exercise, 

personal  to  testator,  1597. 

fixtures  used  in,  to  whom  they  belong,  645,  et  seq.     See  Fixtures, 

TKADE  MARK, 

action  to  restrain  infringement  of,  lies  for  executor,  699,  1799. 
also  for  slander  of,  699. 

TRADE  UNION, 

when  representation  not  necessary  to  member  of,  392. 

TRAITOR.     See  JFill,  who  is  capable  of  making. 
formerly  inciii)ablo  of  making  a  will,  59,  60, 
unless  jKirdoned,  60, 
may  be  an  exesutor,  186. 
might  make  a  will  as  executor,  60. 

* 
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TRANSFER, 

of  actions  Bfjiiinst  executor  to  Chancer)'  Division  after  an  administration 

order,  1778,  n.  [y). 
of  administration  actions  to  Bankruptcy,  1912. 
of  netions  from  tiio  County  Court  to  the  Chancery  Division,  ](15r>. 
of  actions  from  the  Chancery  Division  to  the  County  (."ourt,  195f>. 
of  actions  from  one  County  Court  to  another,  1967. 

TRANSMISSION, 

of  executorship,  204,  et  seq.     See  Executor  of  Ejucutm: 

TRAVKRSE, 

of  imiuisition  after  certiorari  by  executor,  781,  ibid.,  n.  (a). 

TREASURY  SOLICITOR, 
a  corporation  sole,  371. 

administration  granted  to  where  crown  entitled  to  pei-sonal  estate  of  in- 
testate, 371. 
administration  bond  not  j^iven  by  but  liable  as  if  it  were,  454,  n.  (5). 

TREES, 

when  they  pass  to  the  executor,  and  when  to  the  heir,  620—622,  622, 

n.  («). 
action  for  cutting,  does  not  lie  for  executor,  700. 

"hen  trespass  de  bonvi  asportatis  may  he  maintained,  700,  701. 
aoes  not  survive  against  executor,  1606. 

he  is  liable  in  an  action  for  the  value  arising  from  the  sale, 
1606. 


TRESPASS.     See  Torts. 
action  of, 

did  not  lie /or  executor,  &c.,  at  common  law,  697.     See  Action. 
Stat.  4  Edw.  III.,  697. 

lies  now  whenever  the  personal  estate  has  been  iryured  by  a 

trespass,  698,  699. 
does  not  lie  at  common  law,  for  trespasses  to  the  freehold  or 
person  of  testator,  700. 
Stat.  3  &  4  Wm.  IV.  c.  42. ..702. 
when  it  lies,  de  bonis  asportatit,  for  com,  grass,  trees,  &c., 

cut  and  carried  away,  700,  701. 
whether  it  lies  for  torts  to  chattels  real,  702. 
for  torts  in  the  time  of  the  executor,  760,  761. 
does  not  survive  at  common  law,  against  executor,  1600,  1603. 
for  mesne  profits,  1603,  1604.     See  Mesne  Pi-ofits. 
amendment  of  law  by  stat.  3  &  4  Wm.  IV.  c.  42. ..1607,  et  seq. 

TRIAL, 

motion  for  new,  cannot  be  made  by  executor  before  probate,  779. 

TRINITY, 

persons  denying,  formerly  disabled  from  being  executors,  188,  n.  (c). 

TRdVER, 

lies /or  executor,  upon  conversion  in  time  of  testator,  698. 

lies  for  executor  or  administrator  of  undischarged  bankrupt  against  all 

but  assignee,  566,  573. 
by  executor,  where  goods  are  converted  after  testa* ir's  death,  761. 
how  executor  may  declare,  761.     See  767. 
against  legatee,  for  taking  legacy  without  assent,  1227. 
docs  not  survive  against  executor,  1600. 

but  he  may  be  sued  on  a  conversion  in  his  own  time,  1602. 
,  when  money  had  and  received  will  lie,  1602. 
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TRUST.     See  Triulret. 

when  created  by  precatory  wonls,  9".  ii.  (m). 

uinliscloNed  trunta  wlieii  court  will  eiifori''',  330,  ibid.,  n.  (a),  1350,  1351. 
parol  evidence  as  to,  331,  n.  (a),  ;:i;'»0,  1351. 
whether  oiiforceablo  where  cctltii  que  trust  witness  to  will,  1351. 
breaches  of, 

debts  by  simple  contract,  189". 
liability  of  executor  of  trustee  for,  1613. 
what  acts  amount  to,  1890,  et  sfq.     See  DrvnMnvit. 
j.rojierty  licld  by  deceased  as  trustee  not  liable  to  probate  duty,  534, 

ct  leq.,  541. 
arising;  from  office  of  executor, 

cognizance  of  courts  of  equity  of,  243,  1876. 

liability  of  executor  for  brciicbcs  of,  1691,  et  se/j. 
for  sale,   573,   el  seq.,   8U2,  et  seq.     See  Estate,  quaiUUy  in,  pusnession  ; 
Executor,  power  of, 
difference  between  it  and  a  power  of  sale,  674. 
legacy  in  does  not  lapse  by  death  of  trustee  in  te.stator's  life,  1088. 
securities,  1705,  n.  («),  1710 — 1714.     Sr-e  Investments. 

TRUSTEES.     See  Limitations,  Statute  of.  Trust. 

distinction  between,  and  executors,  1691,  ibid.,  n.  (j). 
property  bequeathed  to  executors  as  trustees, 

taking  probate  is  an  iirceptauce  of  the  particular  tnists  1153,  1691. 
revocation   of  ajjpointn;  ;nt  as  executors,  no  revocation  of  that  as 
trusteo.s,  1691,  n.  (j). 
when  legatee  or  executor  declared  trustee  for  other  ])crson8,  467 — 473, 

990,  991,  1002—1007. 
vendor  or  vendee  of  land  held  a  trustee,  581.     See  Conversion. 
estates  of  inheritance  vested  in  testator  as  sole  trustee  pass  to  his  personal 

representative,  1543. 
infant  trustees,  order  of  the  Court  of  Cliancery  in  respect  of  the  estates  of, 

13  &  14  Vict.  c.  60,  and  15  &  16  Vict.  c.  55. ..1888,  1889. 
lord  chancellor  may  make  vesting  and  oJhcr  orderu  respecting  lands  or 
stock  of  lunatic  trustees,  1887,  1888. 
out  of  the  jurisdiction  of  the  court,  or  uncertaiiA  whether  living  or 
dead,  or  refusing  to  transfer  stock,  *:c.,  1889, 
Act  for  relief  of  (10  &  11  Vict.  c.  96,  and  12  k  13  Vict.  c.   "1),  1817— 
1821. 
nayment  of  money  into  court  under,  1817. 
funds  under  500Z.,  1818. 
foreign  bonds,  1819. 
charity  funds,  1819. 
i)rocedure  under,  1819. 
investment  of  funds  paid  in,  1820. 
application  for  payment  out,  1820. 
costs  how  paid,  1820,  1821. 

trustees  should  not  pay  in  money  unnecessarily,  1821. 
22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  application  under,  to  court 
as  to  management  of  trust  property,  1823,  1824. 
methods  of  procedure  under  this  act,  1824,  1825. 
expenditure  authorized  out  of  capital  for  jirescrving  property,  1825 
sale  of  testator's  business  to  a  company,  1825. 
summons  proper  procedure  for  appointing  new  trustee,  1890. 


TURKEY.    See  Domicil. 

will  of  British  subject  domiciled  in,  304. 

TURNPIKE  BONDS, 

whether  real  securities,  1719,  n.  (t). 

whether  they  ought  to  be  converted,  1039,  n.  (o). 

whether  witliin  Mortmain  Acts,  908. 
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UXATTKSTED  PAPER.     See  Tncorpomlion. 
iiicoi']ioiiition  of  with  will,  86,  et  acq. 

UNCEUTAINIT, 

iiicoii8i8tent  wklla  of  same  date  void  for,  144. 
lefjacy  for  "next  of  kin,  or  lieir-at-law,"  void  for,  970. 
gift  of  "  handsome  gratuity"  to  e.\ecutor,  void  lor,  1153. 
appointment  of  executor,  void  for,  198. 

UNCLE, 

his  degree  as  next  of  kin,  1382. 

grandfather  jireferrcd  to  him,  360,  1382. 
great  grandfather  shall  share  with  hi>ii  in  distribution,  1382. 
so  shall  nephews  and  nieces,  1382. 

UNDUE  INFLUENCE.    See  Will,  Influence. 

UNIVERSITIES, 

exception  in  the  Statute  of  Mortmain  in  favour  of,  906,  921,  927. 

"UNMARRIED," 

what  is  meant  by,  in  a  legacy,  952,  1143. 

UNSOUND  MIND, 

person  of.     See  Lunatic. 

USE  AND  HIRE, 

of  horse,  whJh  has  been  taken  by  testator,  action  lies    against    his 
executor  for,  1603. 

USE  AND  OCCUPATION, 
action  for, 

lies  against  executor,  who  has  had  the  mesne  profits  up  to  the  day  of 
the  demise  in  ejectment,  1604. 
but  not  after,  1604. 


relief  in  equity,  1604. 
.  personallj 
executors  chargeable  with  rent  for,   when  one  occupies  testator's. 


executor  is  personally  liable  in,  1637,  n.  («),  I61.5. 
secutors  chargeable  wi  ' 
buildings,  807,  n.  {d). 


UTENSILS, 

what  pas-sea  by  description  of,  in  a  will,  1051. 


V. 

VENDOR  AND  PURCHASER, 

property  contracted  for  by  testator  will  pass  by  description  of  it  a.><  his. 

actual  property,  1070 
conversion  in  equity  of  the  estate  contracted  for,  .ISl,  582,  1643,  1644. 
liability  of  executor  of  vendee  to  complete  the  purtlmse,  1643. 
when  executor  proper  person  to  convey  estate  contracted  to  be  sold,  1645,. 

1646 
marshalling  assets,  with  respect  to  vendor's  lien,  1586.    See  1574. 


VENUE,     See  County  Court,  Tran.</er. 
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"VESTKD  LEOACIES, 

doctrine  of,  1071,  tl  atq.,  1086,  et  nf-n.     See  Lapsed  Leqacie*. 

Miles  for  iletcrininiiig  wliether  vi'stod  or  contingent,  1088,  et  leq, 

divesting  of  vested  Hharcs,  948,  949 

vested  or  contingent  devises,  1112,  n.  (i/).  ^^      ^ 

when  "  vested  "  means  vested  in  posseNsion  or  "  payable,"  93<,  112i. 

when  "indefeasible,"  937,  n.  (s),  n.  (»/),  1122. 

VESTING, 

order  may  be  obtained  on  summons,  1800. 

time  of.     See  Class,  Comlruclioii,  DislrUnUioii,  Lapsed  Legacies, 

of  jiioiierty  of  decea.sed  in  executor  or  administrator,   651—557.     See 

Estate. 
difference  between  chattels  real  and  personal,  557. 
Court  leans  in  favour  ot  early  vesting,  941,  n.  (<),  1331,  n.  («). 

VILLEIN, 

was  capable  of  being  executor,  186,  n.  (v). 
for  years  was  a  chattel  real,  592,  n.  (c). 

VOID  AND  VOIDABLE,  ,    ,    tai 

grants,  distinction  between  where  probate  or  administration  revokeU,  jOI, 

Ct  SCq. 

VOLUNTARY  CONTRACT, 

executor  not  bound  to  complete,  16.')8. 
bond  or  covenant  postponed  to  <lebts,  869. 

but  must  be  paid  before  legacies.  869,  1202. 

VOLUNTARY  SETTLEMENT,  „-,,.        /x 

property  passing  under  when  liable  to  probate  duty,  519,  i444,  n.  (</). 


WAGER  OF  LAW, 

abolished,  1828. 


W. 


W  A  V  F^ 

debt  due  to  servants,  clerks,  or  workmen,  whether  entitled  to  priority, 

875,  ibid.,  n.  (;>). 
how  far  extinguished  by  legacy,  1164,  Md,,  n.  (s). 

WAIVER,  „      „    , 

of  lease  by  executor,  600,  16?4,  et  seq.     See  Jieiit. 

AV ARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  /81,  lo^. 
when  judgment  may  be  entered  against  a  testator  on,  18 < 3. 

WASTE,  .       ^„^ 

by  executor  in  killing  game,  &c.,  620.  i        -««        ,  n      a„„ 

action  for,  does  not  survive  to  executor  at  common  law,  /OO,  n.  (t).     bee 
Tart. 
nor  against  him,  1605.  ,      p  x 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of  trees 
cut,  701,  1606. 
or  ore  dug,  1606,     Ste  1602,  n.  (.»).  _ 
so  a  suit  for  equitable  waste,  1607. 
%  limited  owner,  622,  nn.  (d)  and  («).     See  1605,  n.  (/). 
v-hether  tenant  for  life  liable  for  permissive,  160o,  n.  (/). 
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>VASTIX(!  SKCUU!TI^Uil. 

('ouvi'i'Miuii  of,  1241',  rt  *•!/.     S«6  Coinrrsiitn, 

WATKlU-OlHiS.; 

notion  lor  divortiiig,  Am*  not  «\irvivo  to  oxwutor  at  oommca.  l«w,  700. 

iioi'  it)(iuuNt  hun,  I'JOO. 
oxocptionii  iiitiXHluifd  l.y  a  *  4  Will.  IV.  o.  4'.'...70J,  lUlC. 
MO  of  Mil  notion  for  i>ollutiiig,  ICo.s,  n,  [ji). 

>\  ATKHWOUKS, 

nliBivN  of,  wliutlier  realty  or  iiorsonnlty,  7'JO. 

WKAKNKSf«. 

i>r  iin<loiNt<iiitliiii(, 

wlmi  itt  MnllToionl  to  bo  u  ground  of  inotijwoity,  33,  31. 

Wl-ST  INDi^.''.    SoetWimiM. 

otiiiiiiiiitMion  nllowe<l  to  excutors  in,  17(1(1,  'i7(I7. 

WIDOW.     Soo  ll„^Hin,{  „,.,t  iri,<: 

lior  ooiiiiiion  law  riulit  to  u  tliiixl  of  her  huNlin)ur.s  goiuls,  ■.>. 
i'(>i>iililionlioii  of  will  by,  Ml 

will  inmlo  l>v,  tluriiif;  .t  \oitiiio,  ix>voko»l  i>y  lior  surviving,  17,  n.  (/\  58,. 
Ill  I.  II.  {A. 
iiiilo.sit  iiiiiilo  uiulor  II  jHiwo'.,  Ai). 
or  iiM  oxooiitrix,  47. 
lior  ri){lit   Ik  iiilniinititrHtion,  34(),  H  mm/.     Soo  Ailiiuiiiilmlivii,  tiiiiul  of 

lior  riulit  In  lior  olmttolN  r>'nl  iiftor  lior  IiuiiliiuurM  tlontli,  (108,  o.'  .vr-iy. 

I'liddos  ill  notion,  737,  (■/  .foi/. 

soimriito  i>it>|>erty,  (IftU,  W  .voi/. 

imi'ii|.lioruii!ui,  (173,  rt  nn/.,  Idti. 
l"H»oy  to, 

ill  iv.stni'nt  of  iiiiirriii);o,  1140,  rt  .vi/. 

in  'loll  ol  ilowi'r,  oon^iiloivd  ii.s  u  ]iiii'oliiim>,  I'JIS. 

doos  not  oiirry  iiitoioU  IVoiii  tostiilor'.t  doiitli,  lv!S8, 

II  iiiiirriod  woniiiii  l>y  tlio  doMori|ition  of  "  widow,"  lOltt, 
lior  \'\)i}\t  to  dowor,  KlOli. 

how  rtlVootod  l>y  Dnwor  Aot,  1309,  1310. 

(|iioMioii!<  of  oloolion  in  ■.ifool  nlioliNhod  hy,  IIIOO. 
hor  right  to  dowo-  m  t  alfootod  hy  3  &  4  Will.  IV.  o.  104.,,l,)ilO.  n.  (n). 
lior  vightx  uiulor  Iho  Stalnto  of  f^isUihiitioiw,  13.M>,  rt  .loi/,    S'-o  /'iViiTki- 
tio>.     Soo  11.  1183.  II,  (t), 

II  ohild  nIiiiU  not  hriiig  in  IiIm  lulvanoonioiit  for  hor  lionotlt,  >371. 

\YllH''iVli;i!.     i<»v  Aitminiiititition,  Jliuihitiiit  ami  ir\fr. 

logiioy  to  limy  bo  on  oondition  ruotriiiiiing  iimiuii riago,  1141,  ii.  dj), 

WIKlv,     Soo  lliK*!:nml  iimi  in/i'. 
.•ii|>«blo  of  boiiig  logatoo.  10,^7. 

botiui'Ht  to,  whoth"r  it  oxtoinU  to  aftoi-tukon  wil'o,  OltO,  0(11.     Soo  lOlTi. 
to  divoiTod  w  ilo,  iKfJ. 
not  boiiiji  a  lawful  wife,  10ir>. 
not  ontitlod  iiiidor  gift  to  itdatioiis,  D8'J. 

nor  to  iioxl  of  kill,  t)83. 
>v!io  oii'.itlod  iiiidur  gift  to  hi.'  next  of  kin  un  if  hoo  had  dio<l  nniiiarriod, 
088,  n.  {r\ 


WII.DS  CASK, 

rule  i',1,  II  111,  087.  «.  (g). 


INDKX. 


8110 


wii.Kni,  nKK.Mi;r. 

ii>H<oiniU  orilurt'tl  »m  routing  "f.  1771,  ISIU,  <■!  ,*•</.     Soo  AVhh-7i,w. 
dxooutur  muHt  bo  ohtufiml  with,  to  Im  liahlo  uii  u  i/ii'n,»/4irV,  iro.'i.     So-j 
153f>,  It.  (p). 


WILL. 

ihulu.ll,  S.  1(»7.  mo.     S.-e  MittunI  Willi, 
duf'lutitf,  1.1-J,  laa,  aw.     Soo  lhn>IUsUe  inih. 
cimlriijml,  L'ltl.     Son  Coiitiiui^nl  U'ilU. 
Dum'uiHilii'f,  l(i!l,  W  .vi/.     (Srf  ^Vioii'ii^xi^'iy  Will*, 
IIIiuIp  III  jimt,  0&,  II.  (il\ 

of  Hitniiiiiii  Of  iimi'iiio,  M82,  c^  .wi/.     Sue  iSViimdii, 
of  mil.lii-r.  U>4,  3;t2,     Sen  .Vi./i/ii  iM. 

iiiiiv   !><<  tl(<|HMitt<tl  «liiriii)i  lil'iitiiiic  of  toMtntor  uiitliT  t'oiitinl   of  cKiiit, 
2iU. 

OV    rKK.stiNAI.   I'llOrKUTY. 

|H)\V(<|' of  iimkiiiK,  'inn  pxixti'il  fiHun  onilicMt  (loiioil,  L 
uu-hiiliii);  tiM'iiix  I'lir  vi'iirs,  L 
not  lit  ooiiiiiiiiii  liiw  .il°  tint  wliiilc,  iiiiloNN  trKtiitor  ilioil  without 

I'itlit'i'  wil'o  or  iNsiio,  L  -• 
Wl'ii  (/(I  »ii/('i)ii'i/i»V)  fHirt'-  I'luiiinim  for  wll'i'  'iiiil  fliiUlli'li,  'J. 

i/:icri/,    whi'tlior   iIuh   wnit   tlio  ^I'liorul   luw   or  ii   oii.ttoiii 
only.  2. 
tho  liiw  imw  altoml,  ii;:  II  mini  iiinv  lii'niionth  llif  wliolo,  2,  U. 

tt'lllH'll  ti'sldlllfllllllll,  4,   II.   (/'V 

(li'lliiitioii  of  lust  will  iiiiit  ti<iitiiii-.i<iit,  4. 

o|i(<nitt>i<  til  |ii'o|ii'rlv  ii('i|>.iiit<(l  wiiivo  tlio  (lutt<  ol'  will,    I,     Simi 

17ft.  rt  *-./  .  It  10,  illi;i. 
iliittiiiotioii  liptwnoii  will  of  jifrKoiiiil  pitnuTty  iiiul  will  of  IhihIh  in 

tliiN  i«<»|i«t<t  1m>I'»i'».  WiHn  Act,  4. 
in  NtriotnoHM  ('iiiiiiol  r>xiHt  wiihont  llio  ii|i)ioiiitii:(<i.t  ornii  rxi-niloi',  I. 


iliHtiiii  tioii  brtiViH'ii,  ill  tliiM  r(<N|>iM'i,  unit  a  coilii'il,  ,'>. 
Iwrti  iioiiiiimti 
I'f'  l.itiul,  ill/hi. 


I'l'JllMMl 

will  III 


thf  liarti  iioiiiiimtioii  of  oxoontor  will  niiiki-  it  ii  will,  If*'.'.     Soo  Will 


..      ...... ..p     .  ..,  .  ... 

niM'il  not  ori){iiiiilo  with  tostutoi'  if  ho  iiuiloiKtuiiil  iiiul  inlii|i(  ouo  |iio- 

jtosoil  to  liim,  ;ii>,  n.  (ii). 
itx  iiiiiiiri>, 

ilitU'itiut  from  r.  deod,  though  it  ho  moiiIoiI,  S. 
ill  nil  oHNON  H  rovit'iiMo  iiiNiiniiioiit,  .H. 
onniiot  Ut  joint  or  ni'ituul,  !<. 

whothor  Niioh  a  will  turn  Ih<  oiiforcnl  in  oi|iiily  utt  n  o>>iii|>iu'l, 
107     10l». 

WHO   IM  CAI'Ani.K  or   MAKINll,  »>,  ft  xe.i. 
llliolIK,  |i. 

tiio  kl|iK  or  (jnooii,  10,  11. 
l>i-i\i{nt.i  hu'<i/titlili< /i-iwi  iiiml  iji'  ilixt'rttiiiit,  1"J,  ft  tntq, 
infants.  1'.'.  "  .Soo  In/itnl. 
iiliotH,  12. 

who  aro  ooiiitiilor*»il  no,  12. 

will  iiiiithi  liy,  voiil.  though  ]m>)i«rly  niuilo,  12. 

(loaf  iiikI  iIiiiiiIi,  12. 

tloiif,  hilt  not  ihiiiih,  III. 

(hiiiih,  hut  not  (loaf,  lU. 

blind  iiiirsons,  l.S. 

what  toruiiililii's  iioooiwnry,  IS,  14,  USl>. 

Jiomonx  who  oaiiiiot  ivail,  II,  2.si>, 
uiiatioH,  14,  rt  .vi'i/.     .Son  Liiiiitlia, 
liorioiiN  who  havo  oiiilivod  thi<lr  iiiutorntnU'iiiig,  32. 
iii(<a|moily  Inuii  old  nijo,  MM. 
))i>i'soii!«  I'l  i:vlrniii,i,  Ml. 
lairsoiiit  of  wouk  iiiiilorHtuiidiiig,  MM, 
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'WlliL— continued. 

OF  I'ERSONAL  PROPEiiTT — Continued. 

WHO   IS  CAPABLE  OF  MAKING — COntrVUcd, 

persons  incapable  from  want  of  discretion — contimted. 
persons  drunk,  35. 

habitual  drunkards,  35. 
part    of   a    will    established,   and  part  not,   in  cases  of 

incapacity  before  AVills  Act,  36. 
a  will    established,   tliough  attesting  witnesses  speak  to 

incapacity,  31,  91,  287. 
inofficious  testaments,  32. 
persons  incrpable  from  want  of  liberty  or  free  will,  36,  et  seq. 
will  obtained  by  force,  37. 
will  obtained  by  fear,  37. 

what  is  the  sort  of  fear  to  annul,  37. 
will  obtained  hy  fraud,  37. 

what  is  the  iiort  of  fraud  to  annul,  38. 
cannot  be  set  aside  in  equity,  38,  468.    So,c  Trok'te, 
revocation. 
will  obtained  by  importunity,  38. 

the  legal  acceptation  of  the  word,  39. 
made  by  interrogatories,  good,  but  difficult  to  prove, 
39. 
will  obtained  by  inflmnce,  39—44,  53,  99,  288,  468,  n.  (s). 
what  sort  of  influence  will  invalidate,  40,  102. 
may  be  good  as  to  some  psrtb,  and  bad  as  to  others,  41. 
will  of  seamen,  44,  3152,  338.     See  Seamen. 

made  on  same  instrument  with  a  waiTant  of  attorney, 
bad,  44,  333. 
or  on  a  different  instrument,  45. 
made  as  security  for  debt,  void,  45. 

but  a  will  made  in  favour  of  liis  creditor  i-ay  be 
good,  45. 
will  of  feine  covert,  46 — 59.     See  Husband  and  Wife. 
persons  incaitahle  from  criminal  conduct,  59. 

traitors  and  felons,  59,  60.     See  Traitm;  Felon. 

outlaws,  61.     See  Outlaw. 

persons  excommunicate,  61. 

persons  guilty  of  crimes  short  of  felony,  61. 

FORM   AND  MANNER  OF   MAKING,  62,  et  SCq. 

dilference  between  formalities  before  and  since  stat.  1  Vict.  c.  26... 02. 
presumption  as  to  whethe?  a  will  without  date  was  made  benro 
or  since  the  Act  came  ir  to  operation,  63,  64. 
writing, 

must  be  in,  63. 

only  formality  necessary  before  1  Vict.  c.  26... 62. 
signature,  64 — 73. 

befoi-e  Wills  Act,  64,  n.  (k). 

neeessniy  in  ca.se  of  wills  unc'er  Wills  Act,  64. 

how  to  be  made  under  Wills  Aci,  64 — 73. 

must  be  made  at  the  foot  or  end  thereof  by  the  testator,  61 
or  by  some  person  in  his  presence,  64 
what  is  sufficient  signature  by  such  {wrson,  65,  72. 
when  signature  valid  as  being  at  the  foot  or  end,  66—71. 
when  signature  in  testimonium  clause,  69,  n.  {y). 
by  mink  sufficient,  64,  65. 

signnture  under  assumed  name  held  sufficient,  66. 
sealing  not  sufflcitrt,  66. 

whether  mwo  acknowledgment  of  a  signature  suffices,  72. 
where  will  consists  of  several  sheets,  67,  n.  («),  72. 

of  several  clauses  written  at  several  times,  73. 
blank  spaces  in  body  of,  unobjectionable,  72. 


INDEX. 


2121 


WILL  —continued, 

OF  I'KRSONAL  PROPERTY — continued. 

FORM  AND   MANNER  OF   MAKING — CO.llinUcd. 

attestation,  73—93. 

in  caseof  Wills  of  peraonaltymade  before  1st  Jan.,  18o3...73, 

n.  (m). 
to  wills  made  on  or  after  1  Jan.  1838. ..73 

what  is  a  siifHcient  acknowledgment   of  sigir^ture  of 

test'tor  to  the  witnesses,  73 — 78. 
how  and  when  the  witnesses  must  attest,  78,  79. 

must  attest  after  testator  Las  signed  or  acknow- 
ledged, 78. 
hoth  witnesses  must  he  present,  79. 
witnesses  must  attest  in  presence  of  testator  though 
not  of  each  other,  79. 
what  is  the  presence  or  a  testator,  80,  81. 
^.  form  of,  not  necessary  but  desirable,  81. 

by  marksmen  sutticient,  82. 
stmble,  initials  .iuHicieut,  82,  n.  (m). 
with  a  guided  hand  sufficient,  82. 

but  not  by  seal,  83. 
acknowledgment  of  signature  by  witness  not  suUicieut, 

83. 
must  be  either  name  of  witness  or  mark  intended  to 

represent  it,  83. 
in  wnat  part  of  the  will  the  witnesses  must  subscribe, 

84,  85. 
eflect  of  evidence  of  attesting  witnesses  as  to  the  circum* 

stances  of  attestation,  91 — 93. 
application   of  maxim  omnia  praesumutUur  rile  case 

acta,  91 
witnesses'  names  must  be  subscribed  for  pui"pose  of 

attesting  testator's  signature,  93. 
unattested  papers  referred  to  by  will,  86 — 89 
a  will  cannot  create  a  power  of  disposition  by  a  future 

unattested  paper,  89. 
of  will  written  on  several  sheets,  85. 
casual  omissions,  &c.,  in 
whether  they  may  be  supplied  in  the  probate,  291,  293. 
form,  93—97. 

testamentary  form  not  necessary,  93,  94. 

•ieed  poll  or  an  indenture  may  ojierate  as,  94,  n,  (//). 
the  supposed  exercise  of  a  power  may  operate  as  a 
mere  will,  94. 
document  in  form  of  will  if  expressed  not  to  be  meant 

IIS  such  will  not  operate  as  will,  9U. 
testator  need  not  intend  a  testamentary  act,  94 
testator  in  a  subsequent  papwr,  &c.,  saying  lie  lias  be- 
queathed, 96. 
but  the  instrument  must  depend  on  the  death  of 
testator  for  consummtition,  96. 
there  must  be  animus  testandi,  95,  n.  {d). 
]  onus  of  proof  of  animus  testanif.i,  96. 

will  made  in  jest,  95,  n.  (d). 
several  instruments  of  different  natures,  may  constitute  a 
//  will,  97. 

[J  and  probate  may  be  granted  to  all  the  executors  mentioned 

in  the  several  instruments,  97,  n.  (I), 
language,  97—98. 

wishes  and  rec^uests  sufficient,  97. 

general  doctrine  as  to  what  precatory  words  create  a 
trust,  97,  n.  (m). 
will  made  by  interrogatories,  47. 
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\VIL[i — conihmed. 

OF  TKiiKoxAL  pnoPERTV — coniiiiucd. 

FORM   AND  MANNFai  OF  UKKliHi—COntinU$d. 

language — continued. 

limy  be  iu  any  tongiio,  98. 
liow  fop-ign  language  to  bo  roganlc<l,  98. 
eH'ect  of  Sranslatiou  in  probate,  482. 
materials,  98. 

will  written  in  pencil,  98. 

rules  as  to  alterations  in  pencil,  99. 
who  may  je  the  writer,  99,  et  scq.,  289,  290. 
legatee,  99—103. 

attorney  legatee,  99 — 103. 

true  doctrine  as  to  proof  of  wills  when  so  prepared, 
101-  103,  2il8,  n.  (r). 

rUBLICATION  OF, 

none  requisite  under  the  Wills  Act,  63,  78. 

f;ONTENTS  OF, 

knowledge  of,  by  testator  formerly  presumed  on  proof  of  signa- 
ture, 288.     But  see  288,  n.  (r).     See  Frimd. 

REVOCATION  OF,  107,  Ct  SCq. 

revocable  nature  of  a  will,  107. 

whether  mutual  wills  revocable,  107 — 109. 
covenant  not  to  revoke,  109. 
not  affected  by  siibsequent  insanity  of  testator,  15,  n.  (d). 
where  legatee  hits  been  induced  by  will  to  render  services  to  the 

testator,  109,  n.  (i).     See  1656. 
dependent  relative  revocation,  126,  et  scq.,  155. 
enactments  in  1  Vict.  c.  26,  respecting,  110. 
of  a  second  will  revoking  an  earlier  will,  will  not  revive  the  first, 

163. 
1.  By  destruction,  burning,  tearing,  cancellation,  or  obliteration, 
to  what  cases  the  stat.  1  Vict.  c.  26,  extenus,  112. 

eveiy  act  done  to  a  will  after  Jan.  1,  1838,  must  be  in 
compliance  with  the  statute,  though  the  will  be  made 
before  that  date,  112. 
at  what  time  alterations  without  date  shall  be  presumed 

to  have  been  made,  112,  n.  (?),  113,  n.  (r),  114. 
declarations    of    testator   when    admissible    to    rebut 
presumption,  113,  n.  (r),  290. 
what  shall  amount  to,  if  done  before  the  1st  Jan.  1838,  114. 
what  shall  amount  to  if  done  after  that  date, 

114—120. 
cancellation  by  striking  through  with  a  pen  not 
sufficient,  .115,  n.  (w). 
"  otherwise  destroying,"  meaning  of,  ll.'i. 
must  be  intention  and  nctual  destruction,  115 — 120. 

symbolical  destruction  not  sufficient,  115,  n.  {ir\. 
effect  of  erasing  signature,  116,  u.  (y),  116,  n.  {zx),  117, 

118. 
inchoate  act  not  a  revocation,  118. 
must  be  in  testator's  presence  and  by  his  direction, 

120. 
qucere,  whether  there  can  be  ratification  where  proper 
formalities  not  observed,  120,  u.  (o). 
partial  revocation, 

may  be  effected  by  mutilation,  121. 
,  intention  of  testator  governs  extent  of  operation,  121. 
evidence  of  intention  how  shewn,  121. 
when  efiected  by  obliteration,  interlinnation,  or  altera- 
tion must  be  executed  iu  like  manner  us  will,  122. 
unless  obliti^ration  complete,  123. 
evidence  aliunde  not  aumissibl'  in  such  case,  124 
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"WILL — continued.  , 

ov  PERSONAL  noPFMTY- ronhmed. 

whatshalUmoun     .^  if  done  after  1st  Jan.  1833— wi'w"'''- 
conseqrncesof  Complete  obliteration  with  nuattcsted 

"£*aSM.rlSibed  for  revocation  mv.t  be  done 
aninio  rcvocandi,  119,  u.  (fc),  12:). 
presumption  of  law  as  to  acts  ol  cancellation  aiul 
obliteration,  126.  . 

doctrine  of  dependent  relative  revocations,  120, 

et  sea.,  15.5.  ., .    .         ,  lo- 

evidence  aliunde  admissible  in  such  case,  12... 
cancellation  under  mistake  a  law,  160. 
no  revocation  by  will  made  under  mistake  of  fact, 

when  the  seooi.d  gift  fails  by  incapacity  of  legatctv 

when  destruction  of  will  is  of  codicil,  131. 
ot  one  ol  duplicate  wills,  132.  .        „:ii  .„ 

of  a  codicil,  is  so  of  an  interlineation  in  a  will  t'>. 
same  eftect,  133,  134. 
nroof  of  mutilation,  &c.,  134.  , 

^      if  it  be  found  n.uiil.tcd  in  tesator's  custody,  t- 
presumption  is  that  he  mutilated  it  ammo  >e,u- 
candi,  134. 
so  if  it  cannot  he  found,  134. 
so  where  the  testator  has  the  custody  of  one  of 

two  duplicates,  Vih.  ,  ,        .  , 

a  will  unduly  cancelled  or  destroyed,  may  be  cstab- 

^'''soif  Mncelled  by  testator,  when  non  conifm,. 
36,  125,  n.  {I),  136,  320. 
how  admitted  to  probate,  320. 

p.£'Sltv;.Sby  subsequent  non-appearing  will   137. 
'^      in  such  case  evidence  must  be  most  clear  ot  e.Mstence  ot 

"r' cmL\f  :f  lost  will  must  be  known   142  143. 
no  revocation  effected  unless  the  two  are  inconsistent,  1J8. 
01  Sess  the  other  be  a  substantive  will,  but  qmr.re, 

139 
effect  of  appointment  of  executors,  140. 
a  mper  disposing  of  the  estate,  without  making  an 
Stor;  revokes  a  prior  will  though  appointing 
executors,  140.  ,.   . ,. 

effect  of  express  revocatory  clo  ase  in  «".l'f'l"'^fji"' ,,,,„,.„ 
codicil  revoking  bequests  but  not  appointment  of  exccuto.s 

does  not  revoke  will,  141,  n.  (it)-  , 

«nt  affHPted  bv  mere  fact  ot  a  later  will  existing,  141. 

though  it  be  found  to  be  diffe.ent  if  particulars  un- 

a  iSeTwluS' which  nothing  was  l^"o>vn  Init  that  it 

was  headed  "  last  will,"  no  revocation.  14A  143. 
nor^by  mere  use  of  words  "last  will,'  139,  u.   (r,„ 

intention  of  testator,  sole  guide,  144. 
two  inconsistent  wills  of  the  same  date,  144. 

without  any  date,  144. 
two  inconsistent  clauses  in  a  will,  Hi>. 
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WILL — continued, 

OF  PERSONAL  PROPEnxY — contmucd. 
RKVOCATION  OF — Continued. 

2.  By  a  subsequent  testamentary  dispositimi — continued. 

.-evocation  of  prior  disposition,  by  a  8ubsei]uent  substituted 
one,  145. 
in  such  case  parol  evidence  admissible  as  to  tostatdi's 

intention,  145. 
revocation  before  Wills  Act  by  nniinished  subsequent 
disposition,  146. 
not  affected  by  a  subsequent  disposition  made  under  a  mis- 
take of  fact,  146— 150. 
before  Wills  Act  a  question  whether  on  the  revocation  of  a 

later  will,  a  former  uncancelled  will  is  revived,  152. 
intention  to  revoke  must  be  clear,  7,  n.  (q), 
whether  will  executing  a  power  revoked  by  subsequent  will, 

160,  152. 
semblc  general  revocation  does  not  necessarily  revoke  such 
will   mit  it  must  be  shown  that  it  is  unreasonable  it 
should,  152,  n.  'v). 
a  codicil  referring  to  a  will  destroyed  by  testator  does  not 
revoke  a  later  will,  153. 

3,  By  eicpress  revocation,  163, 

,  in  respect  of  wills  mjJc  after  Jan.  1,  1538,  must  be  by 

another  will  or  codicil  or  writing  executed  like  a  will, 
110,  163. 
what  i.s  such  a  witing,  154,  n.  ("). 
law  fis  to  wills  made  before  Jan.  1,  1838. ..154,  n.  (i/). 
intention  to  revoke  must  be  as  clear  as  the  devise,  7,  n.  (»/), 

154,  155. 
subservient  to  another  disposition,  which  fails,  iuoi)crativc, 

l.'SS.     And  see  126,  ct  seq. 
effect  of  gciiera.'  revocatory  clause,  155. 
a  codicil  iiitoiiding  to  revive  destroyed  will  does  not  neces- 
sarily rc'jke  an  intermediate  will,  155,  180. 
a  codicil  r  voking  all  bequests  in  will  but  not  revoking 

appointment  of  executors  will  not  revoke  will,  7,  n.  (s). 
recital  in  attestation  clause  will  not  revoke  codicil,  82, 
n.  (h). 
A.  By  rejmblication  o/}n'ior  will,  156,  170. 

distinction  in  this  respect  between  wills  and  codicils,  171, 
and  see  166,  n.  (a). 
5.  By  marriage  «•  otluir  presun\ptive  or  implied  revocation,  156, 
et  seq. 
after  Jan.  1,  1838,  no  will  to  be  revoked  by  prosuniption  on 
ground  of  alteration  in  ci  cumstances  (1  Vict.  c.  26),  156. 
161. 
contingent  will,  156 — 159.     And  see  Contingent  Will. 
not  affected  bv  subsequent  insanity,  15,  n.  (d). 
case  of  mutual  wills,  160. 

after  Jan.  1,  1838  (1  Vict.  c.  26)  will  revoked  by  niarrluge 
of  testator  unless  made  in  exercise  of  ijower,  59,  160,  169, 
n.  {e). 
marriage  of  man  domiciled  in  this  country  with  deceased 

wife's  sister  no  revocation,  160,  n.  («/). 
not  affected  by  testator's  marriage  before  the  statute, 

160. 
secus,  of  a  testatrix,  160. 

will  did  not  revive  by  her  surviving  him,  59. 
implied  revocation  by  ademption,  161. 

■w-ill  of  personalty  not  so  revoked,  if  executor  apiiointed 

161. 
«ec»«ofwiil  of  realty,  161. 
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WILL — eonlinued. 
OF  PERSONAL  pitorEnxY — Continued. 

IIEPUBLICATION  OF, 

made  before  Jan.  1,  1838  (1  Vict.  c.  26),  163. 
how  it  might  be  republished,  163,  164. 

by  unattested  codicil,  or  other  writing,  164. 

was  not  dependent  on  codicil  being  aunnxed  to  or 
eonflrraing  the  will,  164. 

annexation  important  pviJcncn,  165. 
codicil  referring  inaccurately  to  will  may  i-epublisli 

it,  167,  n.  (66).  ,..,,..,  , ,.  , 

contingent  or  conditional  codicil,  may  republish  a 
will,  159,  168,  n.  (66). 

not  if  a  contrary  intention  appear  on  the  face 

of  it,  165. 
a  codicil  confirming  a  will  does  not  necessarily 
make  it  operate  as  if  made  at  the  date  of  tin' 
codicil,  165,  n.  (e). 
by  parol  acts  and  declarations,  163,  164. 
republication  of  an  obliterated  or  cancelled  will,  164. 
made  after  Jan.  1, 1838  (1  Vict.  c.  26),  165-170. 

whether  term  republication  still  proper,  165,  n.  {i). 

how  cases  on  old  law  still  applicable,  165. 

methods  in.  which  revoked  will  can  be  revived,  153,  16G. 

destruction  of  revoking  instrument  not  sutlicient,  167. 

when  a  codicil  reviving  revoked  will  will  revive  codicils 

thereto,  166,  n.  (a). 
intention  to  revive  and  what  is  intended  to  bo  rev     id  iniist 
be  gathered  from  codicil  itself  in  abseiiv^j  of  latent  am- 
biguity, 167,  n.  (66),  163,  n.  (c),  169,  n.  (e). 
codicil  referring  inaccurately  to  will  may  republish  it,  16*, 

n.  (66). 
where  codicil  refers  by  mistake  to  will,  167,  n.  (66). 
codicil  cannot  revive  where  will  entirely  destroyed  nnimo 
rcvocandi,  167,  n.  (6'').  ,     ,  .  ,    ,       , 

as  to  case  of  duplicate  wills  one  of  which  has  beci 
destroyed,  169,  n.  (e). 
republication  now  uniinportaut  except  in  case  of  revokeil 

wills,  169,  n.  (rf). 
as  to  wills  made  before  and  republished  after  Jan.  1,  1838 
(1  Vict.  c.  36),  170. 
consequences  of  repul)lication,  170— 181. 

the  will  is  a  new  will  of  the  date  of  the  republication 
170. 
therefore  .evokes  all  wills  prior  to  republication,  1/0. 
distinction  between  wills  and  codicils,  171. 
republication  of  will  republishes  codicils,  171. 
where  will  partly  and  afterwards  wholly  revoked 
republication  will  not  revive  part  first  revokeit 
unless  contrary  intention  shown  (1  Vict.  c.  2t', 
s.  22),  172. 
adeemed  legacies  not  revived,  1157,  n.  (o). 
the  operation  of  the  will  extended  to  after-acfiuiied 
property,  172,  173. 

secus,  as  to  a  will  in  the  exercise  of  a  power,. 

sembic,  173,  174. 
distinction  between  wills  of  personalty  and  realty, 
before  Wills  Act,  174. 
of  will  partly  and  afterwards  wholly  revoked  (1  Vict.  c.  26), 

172. 
a  will  republished,  &c.,  by  any  codicil  sl-all  be  deemed  to- 
have  been  made  M  the  time  it  shall  be  republished,  ic. 
(1  Vict.  c.  26,  8.  34),  179.     See  899,  u.  (</). 
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AV I LL — conl  in  ned. 

OK  }'KnsoxAi-  pnoPEnxT — continiced. 

REITIILICATION  OF — CO:Uitmcd. 

I'oiiseqi'enccs  of  republication — continued. 

a  codicil  ninv  j,'ive  effect  to  unattested  alterations  or  addi- 
tions to  win,  180. 
or  may  ren<lcr  valid  a  previous  unexecuted  will,  180. 
effect  of  codicil  showing  intention  to  revive  a  destroyed 

will,  180,  181. 
by  a  widow,  of  a  will  made  before  or  during  coverture,  49, 

181. 
by  a  pereon  once  insane,  who  has  recovered  his  mind,  181. 

TiMic  fhom  which  it  speaks, 

will  shall  be  construed   to  speak  from  death  of   testntor  unless 
contrary  intention  appear  by  it,  175,  940,  1193,  1298,  ef  sti/. 
contrary  intention,  how  it  must  appear,  175,  n.  (<),  120S. 

pnonATE  OF,  2.36,  el  acq.     See  Probate. 

bim;  nomination  of  executor  entitles  will  to,  182. 

the  will  must  be  proved  in  the  Probate  Division  of  High  Court, 

239,  240. 

»vhether  other  Divisions  of  High  Court  have  jurisdiction  to  grant, 

240,  241. 

when  pronounced  against  in  a  suit  between  the  executor  and 

next  of  kin,  cannot  be  set  up  again  by  legatee,  280. 
disputed  will  ought  to  be  lodged  in  the  regi.stry,  261. 
is  the  only  legal  evidence  of  the  will,  242.     See  1792,  ct  seq. 
deposit  of,  by  testator  in  his  lifetime,  264. 
of  foreigners  and  British  subjects  domiciled  abroad,  296,  rf  mq. 
if  the  deceased  left  no  personalty  in  this  country,  his  will  need 
not  be  proved  here,  296. 

but  if  a  foreign  executor  has  to  bring  a  suit  here,  there 
must  be  administration  ad  litem,  296,  1827. 
n  will  made  abroad,  of  property  here,  must  be  proved  here,  298. 
Scotch  confirmation  produced  in  I'robate  Coui't,  and  seulcd  there 

to  have  the  effect  of  ]irobate,  298. 
Irish  probates  to  be  of  like  force,  as  English  probates,  being 

resealed,  298. 
will  made  here,  of  property  in  the  colonies,  301. 
the  grant  of  probate  here  does  not  extend  to  projierty  abroad, 
though  the  rights  of  the  executor  do,  if  the  testator  was  domi- 
ciled here,  .300. 
the  validity  of  the  will  of  a  foreigner  depends  on  tlie  law  of  the 
place  of  domicil,  302. 
so  of  the  will  of  a  British  subject  domiciled  out  of  England 

before  stnt.  24  &  25  Vict.  c.  114.. .303— 305. 
practice  to  follow  the  grant  of  the  court  of  domicil,  305. 
■wills  made  by  British  subjects  out  of  the  kingdom  to  be  admitted 
if  made  according  to  the  law  of  the  place  where  made,  or  where 
testator  was  domiciled,  or  had  doaiicile  of  origin,  stat.  24  &  25 
Vict.  c.  11 4... 309. 
wills  made  by  British  subjects  in  this  kingdom  to  be  admitted  if 

made  according  to  local  law,  809. 
change  of  domicile  not  to  invalidate  will,  309. 
an  executor  may  sue  here  in  respect  of  foreign  assets  w^ithout  a 

foreign  probate,  302. 
of  will  under  power,  when  necessary,  328. 
of  lost  will,  317. 
of  will  cancelled  by  fraud  or  by  testator  while  non  cortipos,  or 

become  illegible,  318. 
of  will  directing  certain  sealed  pHckets  to  be  delivered  by  the 
executors  unopened  as  directed,  329. 
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or  rEiisoxAi,  vwovKKVi—amtinwd. 
I'ltOBATR  OF — continued. 

holder  of  will  nmy  be  ordered  to  jiroduco  it  in  tlie  I'roliiitu  Court 
on  sninmary  procens,  250. 

he  cannot  dispute  tlic  jurisdiction,  261. 
duplicate  willn  and  all  tostiiiiientary  paiK-ra  must  be  brou;;ht 
into  the  Probate  Coiu-t,  if  required,  261. 
how  far  original  will  may  be  referred  to,  to  correct  inaccuracies 

in,  482-486. 
pln(!e  of  deposit  for  all  wills  under  the  control  of  the  Court  of 
Probate,  262. 
when  and  how  they  can  be  got  out,  261—263.    See  324,  n.  (0. 
328. 

CONiSTllUcriON  OF, 

Jur'  -liLtion  of  courts  of  equity,  248,  1807. 

gei.  -.-al  rules  of  construction,   928,  ct  seq.     Sue  Construction, 

Legacy,  Words. 
must  be  according  to  the  law  of  the  place  whore  the  testator 

died  domiciled,  940.     See  also  301,  ct  xeq.,  i'nd.,  n.  (n)). 

OF  LAND, 

until  the  Statute  of  Wills,  could  not  be  made,  1. 
strictly  not  a  testament,  but  an  ap|iointment,  4. 

tenniid  ultima  voluntas,  and  nut  te.<>tnmcnli(,m,  4,  n.  (Ii). 
before  1  Vict.  c.  26,  no  after-purchased  lauds  could  pass  l)y,  I,  174. 

true  reason  of  this,  4,  n.  (c). 

alteration  of  law  by  stat.  1  Vict.  c.  26..  4,  17.^. 
rv. vocation  of,  by  alteration  of  the  e.state  devised,  177,  178,  ///  uutix. 
formerly,  effect  of  republication  of,  important,  174. 
ought  not  to  be  proved  in  the  Probate  Court,  326. 

unle.ss  where  executors  are  appointed,  327.     See  08,  182,  n.  ( /), 
327,  328,  n.  (t). 

or  where  realty  equitably  converted  by  will,  327,  n.  (/*). 
heir  must  be  cited  when  will  is  proved  in  solemn  form  alfecting  real 
estate,  283,  478,  479. 

KIXED  WILL  OF  LAND  AND  GOODS, 

must  be  proved  entirely  in  the  Probate  Court,  327. 

when  probate  evidence  to  prove  the  devise  of  the  land,  263,  327, 

481. 
when  it  is  doubtful  whether  the  property  is  all  freehold,  probate 
ought  to  be  granted,  328. 
mode  of  getting  the  will  itself  out  of  the  rcgistiy  of  the  Probate 
Court  for  the  purposes  of  evidence,  328. 

"WILLS  ACT  (1  Vict.  c.  26).     See  Prefnee  and  Siatutk  L\di;x. 
does  not  enlarge  class  of  beciueathable  personalty,  3,  n.  (.'/). 

WINDING  UP  ESTATE.     See  Executor,  duties  of.  Trade. 
executor  allowed  u  year  for  the  ))urpose,  1243,  vt  seq. 

WISHES, 

of  testator  exjiressed  in  a  will,  when  they  create  a  trust,  97,  n.  (/»). 


WITNESSES.     See  Evidence. 
subscribing, 

speaking  to  testators  insanity,  not  conclusive,  31,  32. 

denying  the  execution  of  will  may  be  contradicted,  91,  93.     See  too, 

112,  294,  295. 
for  a  will  of  pmsonalty  made  before  Jan.  1,  1838. ..73,  n.  (»0. 
two  necessary  for  all  wills  made  on  or  after  Jan.  1,  1833  ..73,  74. 


2U8 


INDEX. 


WITN  ESSES— c<wi/i««<-rf. 
aubtcribiiig — cimtin  ited. 

what  is  siitiirient  acknowledgment  of  the  testator's  siirnatiirc  to,  73 — 

78. 
the  attestation  must  be  after  the  testator's  signature,  in  the  presence 

of  both,  78—81. 
must  both  attest  the  will  simultaneously,  70. 

in  the  presence  of  the  testator,  but  not  of  each  other,  7i*. 
what  is  his  ]iresenee,  80,  81. 

wliere  tlio  tbstator  is  blind,  81. 
may  attest  by  mark,  or  a  cuidei  hand,  but  not  by  seal,  S2,  S3. 
of  a  will  written  on  several  sht-ets,  85. 
in  what  part  they  must  sign,  84,  85. 
when  not  to  be  found,  287. 

a  witness,   also  a  legatee,  loses  his  legacy,   28.5,   898—900,  1762, 
n.  (c). 

unless  legacy  on  trust,  898,  n.  (e). 
so  also  wife  or  husband  of,  loses  legacy,  899,  900. 
qiucre  whether  parol  trust  enforced  in  favour  of,  1351. 
in  testamentary  causes, 

not  necessary  to  call  both  attesting  witnesses,  280. 
competency  of,  285. 
may  be  summoned  and  examined  vivd  voce,  259,  n.  (c),  28."). 
may  bo  summoned  to  l)e  examined  as  to  knowledge  of  testator's  family 

that  executor  may  jirove  in  solemn  form,  214,  n.  (.r). 
rules  of  evidence  in  uoninion  law  courts  to  be  observed  in  Probate  Court, 

21  &  22  \ict.  c.  77,  8.  33... 284. 
neglecting  to  a))iiear  as, 

action  for,  does  not  survive  against  executors,  1601. 

"WORDS, 

"all  goods"  in  a  pnrticidar  jdace,  1041—1044,  1298,  1209. 

"all  my  estate  and  elfects,'  1041,  n.  {/c). 

"all  my  interest  in  the  C.  estate,"  1187,  n.  (.»•). 

"all  my  just  debts,"  1584, 

"all  the  rest,"  929,  n.  (c). 

"and,"  936,  937,  1078,  n.  {n). 

"annuity,"  1058-1061. 

"  articles  of  domestic  use  and  enjoyment,"  1050,  n.  (j-). 

"ascertained,"  938. 

"at,"  1093. 

"  at  the  discretion  of  trustees,"  1102,  n.  (s). 

"at  their  death,"  938. 

"books,"  1065.     See  1049. 

"  cash  or  monies  so  called,"  1052,  n.  (c). 

"  chattels."  1040. 

"  children,"  941,  952—9.-9. 

"clear  of  all  deductions,"  1507,  n.  (p),  1508. 

"  competent  "  in  Succession  Duty  Act,  1461,  n.  (<). 

"cousins,"  964— 966. 

"delwntures,"  1187,  n.  (x). 

"debts,"  1062—1065. 

"descendants,"  976,  1385,  n.  (a). 

"  due  course  of  administration,"  988.    See  905,  n.  {g). 

"effects,"  1040,  ibid.,  n.  {g),  1048. 

"  eltlest  male  descendant,"  976. 

"eldest  son,"  948,  949. 

"entitled,"  938.  1122,  n.  {a). 

"  et  cetcrn,"  K  45,  n.  (c),  1046. 

"executors  and  administrators,"  991,  99.*),  et  srq. 

"oxenii)ted  "  in  Succession  Duty  Act,  1459,  n.  (v), 

"family,"  989,  13^5,  n.  (a). 

"farming  stock,"  627,  628,  Hid.,  n.  (o),  1051,  ibid.,  n.  (6). 
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"first  son,"  950,  n.  (/). 

••  fixed  furniture,"  1049,  n.  (q),  1050. 

"  for  the  time  being,"  887,  n.  (m)- 

"foreign  bonds,"  1055,  ibid.,  n.  (r). 

"  free  of  legacy  duty,"  1606,  n.  (k). 

"  freehold,"  929,  n.(rf). 

"  from  and  after,"  1090. 

"goods,"  1040. 

*'  goods  and  chattels  in  and  about  the  house  "  1045. 

"  goods  and  other  effects,"  1046. 

"  goods  and  other  things,"  1045. 

"government,"  1010. 

"grandcliildren,"  952,  959. 

"great-grandchildren,"  959. 

"  great-nephews  and  nieces,"  962. 

"having,'437. 

"heii-s,"  967,  ct  seq. 

"heirs  of  the  bod)',"  931,  967,  rt  seq. 

"hereinafter  mentioned,"  1083,  n.  (rf). 

"  hfiroinbefore  mentioned,"  1083,  n.  (rf). 

"  household  effects."  1050. 

"household  furniture,"  1048—1050,  1070,  n.  (<). 

"household  goods,"  1044,  1049,  n.  (m). 

"  if,"  937,  1093.  1094. 

"incase,"  1090. 

"in  possession,"  938. 

"inhabitants,"  1009. 

"  issue,"  952,  n.  (s),  971,  ct  acq.,  1385,  n.  (a). 

"jewels,"  1065. 

"lands  and  hereditaments,''  1538,  n.  {k). 

"last  will  and  testament,"  139,  ii.  (?),  140. 

"leaving,"  937,  938,  n.  («•)• 

"legacy,"  1053,  n.  (i),  1062,  n.  (i),  1507,  m.  (k). 

"legal  personal  representatives,"  992,  995,  ct  seq. 

"  linen  and  clothes,"  1066. 

"  live  and  dead  stock,"  1051,  n.  {b). 

"loco  parentis,"  1200. 

"  mariner  or  seaman."  106. 

"medals,"  1066. 

"military  service,"  104,  105. 

"  money,"  1052— 1054. 

"  money  in  the  funds,"  1055. 

"money,  property  and  effects,"  1048,  n.   i). 

"  neares  lof  kin  in  the  male  line,"  986. 

"necklaces,"  1065. 

"nephews  and  nieces,"  962. 

"  next  of  kin,"  355,  983,  et  seq.,  989,  n.  (6). 

"  next  surviving  son,"  938. 

"not  survive," 938. 

"  now,"  175,  n.  (t),  1024,  n.  (c),  1299,  n.  ((/),  1300. 

"offspring,"  9;  ',  n.  (n). 

"  on,"  1095. 

"or,"  936,  937,  979.  n.  (t),  1078,  n.  (n). 

"  other  things,"  1045. 

"  paid,"  937,  1088,  1506,  n.  (k). 

"pay  and  distribute,"  1102,  n.  (s). 

"payable,"  937,  1088,  1093,  1138. 

"  pearls,"  1065. 

"pecuniary  legacy,"  1507,  n.  {k). 

"  personal  ornaments,"  1066. 

"  personal  representatives,"  992,  995,  ct  seq. 
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"  plnnt  and  goodwill,"  1061,  n.  (6). 

"liliiiittttion,"  1006. 

"  plate,"  lOBf).     See  1044,  1046. 

"iKmr  relfttions,"  980. 

"jiortrtiits,"  1066. 

"  poathumouN  cliild,"  1061. 

"inoperty,"  1041,  1047. 

"provided,"  1096. 

"reiuly  money,"  1052,  n.  (e). 

"  rcreivablo,"  9&S. 

"  relations,"  979.  1385,  n.  (a). 

"  representatives,"  9!);{,  995,  el  leq. 

"  residuary  legatee, "  1317,  n.  (e). 

"  second  son,''  9.'<0,  n.  (/). 

"  securities  for  money,"  1050, 

"seised,"  930,  n.  (e). 

"servants,"  1007. 

"shares,"  lO.'iS. 

"stock,"  1055.  See  1052,  1053,  1187,  n.  (.e). 

"stock  in  trnde,"  1051,  n.  (h). 

"stock  upon  my  farm,"  627,  628,  1051. 

"survivor,"  937,  1332— 1334. 

"then,"  987,  n.  (w),  1331,  u.  (jfc). 

"to  be  born,"  942,  n.  (ij). 

"unmarried,"  952,  ibid.,  n.  (I),  1141. 

"utensils,"  1051. 

"vested,"  937,  n.  («),  1122. 

"  when,"  1094. 

"wife,"  960,  1015. 

"without  liaving  been  married,"  953,  n.  (I),  983,  n.  (t). 

"  without  having  issue,"  938. 

"younger  branches  of  a  family,"  991. 

"younger  children,"  947. 

WORK  AND  LABOUR, 

by  executor,  as  such,  ho  may  daclare  for,  763. 
action  for,  does  not  lie  against  executor,  1606. 
with  a  view  to  a  legacy,  1C56.     See  149  n.  (t). 

M'ORKING  CLASS  DWELLINGS, 

devise  of  land  for,  exempted  from  Mortmain  Act  to  extent  of  five  acres, 

007. 

WORKMAN, 

rights  of  representatives  of,  for  death  by  accident,    703,   ct  seq.     See 

Campbell's  Act,  Employers'  Liability  Act. 
wages  of,  when  entitled  to  preferential  payment,  875,  ibid.,  n.  {p). 

AVRECKED  GOODS, 

recoverable  by  executor  within  a  year  and  a  day  after  seizure  thereof  as 
wreck,  736. 

WRIT, 

endorsement  of,  must  show  representative  character  of  plaintiff  or  defen- 
dant, 1778. 

of  summons,  how  long  it  remains  in  force,  1843. 

if  renewed  will  prevent  Statute  of  Limitations  running,  1843. 

in  administration  action,  how  it  should  be  entitled,  1806. 

by  journey's  accounts,  1787,  1844. 

or  originating  summons,  proceedings  by  in  Chancery  Diviftion,  1805. 
See  Jtemcdies, 
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WRITING.     Roo  HandiirUiuff.  ,,..,.,.         i.  . 

only  rovokinj?  a  will  or  codicil,  whether  it  should  be  admitted  to  probate, 
110,  11.  (/).     See  t^'ill,  iriucation. 


Y. 

YOl'K 

distribution  under  custom  of,  abolished  since  December  31gt,  1850. ..1403, 

YOUN  :KR  CHILD, 

wIh  II  I'liisideii'd  nn  eldest,  047,  rt  stq. 
vliou  uu  eldest  cousidered,  950,  951. 


THE    END. 
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